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Act V of 1908 (code of civil procedube). [0. II, r. 2 (1) 


/. — ** Bvery suit shall include. ^ the- whole of the claim.. cause of action.*^ 

— i^Coiitiivued). 

G.— SPECIAL Gk%'E^-[Gontmued), 

{ii] Lease for a term— Breach of contract by lessee^ Suits for rent. 

(a) A lessee, after paying a month’s rent, vacated the house and communicated 
to the plaintiff that he was not liable for further payment. First suit 
for the second month was decreed. Second suit for rent for the 
remaining term as damages, was not barred, as the rent for the subse- 
quent period had not accrued due on the date of the first. 70 P.R. 
1882. Y 

(45) Lease, suit for' registration of— Possession. 

First suit by lessee to have a lease registered was decreed. Second suit for 
possession of the fields leased was not barred. 3 A,W.N. 6. Z 

(46) Lessee resuming possession -Lessee retaining possession. 

Where, in one case, a lessee resumes possession of lands on behalf of his 
landlord and in another case retains portions leased to him, although 
the lessor’s title to recover is the same, the causes of action are 
distinct. 24 W.R. 212. A 

(47) Uaintenance— Claim for. 

A claim for maintenance by a Mahomedan sister against one of her brothers 
and the sons of another brother, is entirely different from hor claim 
against them for the share of her brother in her deceased sister’s 
estate. Also a decree awarding her own share in her deceased 
sister’s estate does not bar a second suit by her for the share of hor 
brother in the said estate, as the causes of action are entirely distinct. 
8 0.0. 65, [F.O.A. No. 19 of 1901, D ; 17 W.R. 108, ; 17 W.H. 1 

(5)(P.C.),R]. B 

(48) Malabar Uralans— Devasom property. 

First suit by the holder of a bond against the executant Uralans and a third 
Uralan, was decreed. Second suit for declaration against a fourth 
Uralan for binding the debt on him and on the devasom property, 
the fourth having objected to the attachment in execution of tho first 
decree was not barred* 16 M, 449. See also 10 0. 924* C 

(49) Halikhana, suits for. 

First suit foe * malihhana ’ was returned for presentation to the proper Court. 
Second suit for the sum, which had accrued after the plaint was- 
presented in the first Court, but before its representation in the 
^ Munsiff’s Court, not barred. 10 A.W.N. 243. 1> 

<50) Mesne-profits, suit for. 

(a) The right to possess immoveable property and the right to enjoy profits 
are two distinct rights* 

Suit for possession. Second suit for mesne-profits accrued due before the 
first, is not barred. 129 P.R. 1889 {11 M. 210, oppei ; 11 M. 151 and 
138 P.R. 1882, diss ; 9 0. 283, D). See also L.B.R. (1900), Vol. I, 
part I, p. 13 ; 19 0. 616, F. . b 
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0. II, r. 2 (1)] Act ¥ of 1933 (code of civil procedure). 

Every suit sJfisIt include.. the whole of the claim.. cause of action,**' 

— (Gontinued). 

G. — SPECIAL CASES — {Continued). 

ib) First suit for possession of property. Second suit for mesne-profits, not. 
barred. 8 C- 593=10 O.L.R. 359 ; 12 0. 482 ; 17 0. 968 ; 19 C. 615, 
(11 M. 151, diss.) Contra^ see cases under ‘ SUITS FOR MESNE- 
PROFITS ’ in 0. II, r. 2 (1). F 

(c) First suit was a summary suit for possession. Second suit for mesne-profits 

was not barred. 24 A. 501. G 

(d) First suit for mesne-profits misappropriated by defendant, as agent, was* 

decreed. Second suit for possession of land and for mesne-profits 
intervening between the two suits, was not barred. 59 P.R. 1883, 
599; (24 P.R. 1882, B.). But see 138 P.R. 1882, 599. H 

(e) First suit for mesne-profits. Second suit for possession, not barred. 9 C, 

283 = 12 O.L.R. 434; [4 B.L.R. (P B.), 113, commented o;i]. But 
sea 9 ‘O.C. 322 (19 0. 616 ; 17 A. 633 ; 9 0.0. 225 and 3 A. 857, B ) ; 
see also 188 P.R, 1882 ; 129 P.R 1889 (11 M. 210, appd ; 11 M. 151 ; 
138 P.R. 1882, dws.; 9 0. 283, D\. See also 137 P.L.R. 1902. I, 

(/) First suit for mesne-profits alone, dismissed on a preliminary point. 

Second suit for masne-profits and land, not barred. 11 M. 210, Sea 
4 M L.T. 192 ; 3 0. P.L.R. 3, J 

(gr) First suit for mosne-profits and possession, possession alone being decreed 
in appeal. Second suit for mesne-profits from the date of the decree, 
exclusive of the period the plaintifi was in possession, is not barred. 

4 B.L.R, (F.B.), 113 = 13 W.R. (F.B.), 15. See also 11 M.L.9. 332. K. 

(/i) A sale for arrears of rent having bean set aside, a first suit was brought 
for mesne-profits for the time during which the purchaser was in posses* 
sion. Second suit for rents wrongly collected was not barred. 5 B.L.R. 
184 = 13 W.R. 261 ; 6 B.L.R. 187 (note) = 13 W.R. 205. L. 

(51) Mortgages, suits on. 

(а) A mother having mortgaged her minor son^s property as guardian, a first- 

suit was brought by the mortgagee against the mother for money- 
decree only and uhe decree was not satisfied. A second suit to enforce 
the lieu against the son, after ho attained his majority, was not 
barred, as the son was no party to the first suit and as nothing in that 
suit would bind him. 41 P.R. 1383. M 

(б) A mortgage-d(‘ed, having provided for possession in default of interest, a first 

suit for interest alone was brought and decreed. Second suit for posses- 
sion, on account of a further default in the payment of interest, was 
not barred, as a fresh cause of action had arisen from a breach of the 
contract, subsequent to the first suit. 79 P.R. 1886 (138 P.R, 1882, 
U*). N 

(c) First suit for sale against a managing member of a Hindu family on a 
mortgage executed by him, was decreed. Second suit for sale on the- 
same mortgage, implnading as defendants all the members, was not 
barred, (1902) A.W.N. 223 --25 A. 163 ; 21 A. 301 ; 22 A. 807 and 22: 
A. 394, 22, O' 
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THE CODE OF CIVIL PROCEDURE, 1908 


ACT NO. V OF 1908. 


PASSED BY THE GOVERNOE GENERAL OF INDIA 
IN COUNCIL. 

{Becetved the assent of the Oovernor General on the 21st March 1908.) 


« 

Aoi Act to consolidate and amend tJie laws relating to the Procedure of the 
Courts of Civil Judicature. 

Whereas it is expedient to consolidate and amend the laws relating to the pro- 
cedure of the Courts of Civil J udicature ; It is hereby enacted as follows : — 


PRELIMINARY. 


Short title, 1 . ( 1 ) This Act may be cited as the Code of Civil Procedure, 

commence m e n t ^gos, 
and extent. 

(2) It shall come into force on the first day of January, 1909. 

(3) This section and sections 155 to 158 extend to the whole of British India : the 
rest of the Code ex» ends to the whole of British India, except the Scheduled Districts. 


Definitions. 


2. In this Act, unless there is anything repugnant in the 
subject or context, — 


(1) “Code” includes rules : 

(2) “ decree ” means the formal expression of an adjudication which, so far as 
regards the Court expressing it, conclusively determines the rights of the parties with 
regard to all or any of the matters in controversy in the suit and may be either prelimi- 
nary or final. It shall be deemed to include the rejection of a plaint and the determi- 
nation of any question within section 47 or section 144, but shall not include — 

(а) any adjudication from which an appeal lies as an appeal from an order, or 

(б) any order of dismissal for default. 

Explanation. — A decree is preliminary when further proceedings have to be taken 
before the suit can be completely disposed of. It is final when such adjudication com- 
pletely disposes of the suit. It may be partly preliminary and partly final ; 

(3) “ decree-holder ” means any person in whose favour a decree has been 
passed or an order capable of execution has been made : 

(4) “ district ” means the local limits of the jurisdiction of a principal Civil Court 
of original jurisdiction (hereinafter o\lled a “District Court ”), and includes the local 
limits of the ordinary original civil jurisdiction of a High Court : 
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l5) “ foreign Court ” means a Court situate beyond the limits of British India 
which has no authority in British India and is not established or continued by the 
Governor General m Council : 

(G) “ foreign judgment ” me ms the judgment of a for^ugn Court : 

(7) “ Government Pleader ” includes any officer appointed by the Local Govern- 
ment to perform all or any of the functions expressly imposed by this Code on the 
Government Pleader and also any pleader acting under the directions of the Govern- 
ment Pleader . 

(8) “Judge” means the presiding officer of a Civil Court . 

(9) “judgment” means the statement given by the Judge of the grounds of a 
decree or orJer, 

(10} “ judgment-debtor ” moans any person against whom a decree has been passed 
or an order capable of execution has been made : 

(11) “legal representative ” means a person who in Itw reprosmts the estate oi a 
deceased person, and includes any person who intermeddles with the estate of the deccast^d 
and whoro a party sues or is sued in a representative ch tractor the person on whom the 
estate devolves on the death of the party so suing or sued 

(12) “mosno profits ” of property means those profits which the person in wrongful 
possession of such property actually received or might with ordijiary diligence have 
received therefrom, together with interest on such profits, but shall not include profits 
due to improvements made by the person m wrongful possession : 

(13) “ moveable property ” includes growing crops : 

(14) “ order ” means the formal expression of any decision of a Civil Court which 
is not a decree . 

(15) “pleader” means any p rson entitled to appear and plead for another in 
Court, and includes an advocate, a vakil and an attorney of a High Court ; 

(16) “ prescribed ” moans proscribed by rules 

(17) “ public officer” means a person falling under any of the following descriptions, 
namely 

(а) every Judge ; 

(б) every member of the Indian Civil Service ; 

(c) every commissioned or gassottod officer in the military or naval forces of 

His ]\Iajesty, including Itis Majesty’s Indian Marino Service, while serving 
under the (xovernmont ; 

(d) every officer of a Court of Justice whose duty it is, as such officer, to investi- 

gate or report on any matter of law or fact, or lo make, authenticate or 
keep any document, or to take charge or dispose of any property, or to 
execute any judicial process, or to administer any oath, or to interpret, 
or to preserve order, in the Court, and every person especially authorized 
by a Court of Justice to perform any of such duties ; 

(r) every person who holds any office by virtue of which ho is empowered to 
place or keep any peraon in confinement ; 

(/) every officer of the Government whoso duty it is, as such officer, to prevent 
ofiences, to give information of ofienoes, to bring offenders to justice, or 
to protect the public health, safety or convenience ; 

{(j) every officer whose duty it is, as such officer, to take, roooivo, keep or 
expend any property on behalf of the Government, or to make any 
survey assessment or contract on behalf of the Government, or to 
execute any revenue-process, or tp investigate, or to report on, any 
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matter aficcting the pecuniary interests of the Government, or to make, 
authenticate or keep any douument relating to the pecuniary interests of 
the Government, or to prevent ihe infraction of any law for the protection 
of the pecuniary interests of the Governmsnt ; and 
(h) every ofticer in the service or pay of the Government, or remunerated by 
fees or commission for the performance of any public duty : 

(IS) “rules” meins rules and forms contained in the First Schedule or made 
under section 122 or section 125 . 

(19) “ share in a corporation” shall be deemed to include stock, debenture stock, 
debentures or bonds : and 


(20) “ signed,” save in the case of a judgment or decree, includes stamped, 

3. For the purposes of i his Code, the District Court is subordinate to the High 
Court, and every Civil Court of a grade inferior to that of a District 
Subordination (jourt and every Court of Small Causes is subordinate to the High 
of Courts. District Court. 


4. (1) In the absence of any specific provision to the contrary, nothing in this 
Code shall be deemed to limit or otherwise affect any bpecial or 
^ ° ‘ local law now in force or any special jurisdiction or power conferred, 

or anv special form of procedure prescribed, by or under any other law for the time 
being in force. 

(2) In particular and without prejudice to the generality of the proposition 
contniiied in sub-section (Ij, nothing in ihis Code shall be deemed to limit or other- 
wise affect any remedy which a landholder or landlord may have under any law for 
the time being in force tor the recovery of rent of agricultural laud from the produce 
of such land. 


5. (1) Where any Revenue Courts are governed by the provisions of this Code in 
those matters of procedure upon which any special enactment 
Application of applicable to them is silent, the Local Government, with the previous 
the uode to o- Qf the Governor General in Council, may, by notification 

in the local official Gaaotte, declare that any portions of those 


provisions which are not expressly made applicable by^this Code shall not applyto those 
Courts, or shall only apply to them with such modifications as the Local Government, 
with the sanction aforesaid, may prescribe. 


(2) ” Revenue Court ” in sub-section (1) moans a Court having jurisdiction under 
any local law to entertain suits or other ptooeedings relating to the rout, revenue or pro- 
fits of land used for agricultural purposes, but aoes not include a Civil Court having 
original jurisdiction under this Code to try such suits or proceedings as being suits or 


Pecuniary ju- 
risdiction 


proceedings of a civil nature. 

6. Save in so far as is otherwise expressly pr .vidod, nothing herein contained 
shtdl operate lo give ^ny Court jurisdiction over suits the amount 
or value of the subjoofc-mattor of which exceeds the pecuniary 
limits (if any) of its ordinary jurisdiction. 

7, The following provisions shall not extend to Courts constituted under the 
Provincial Provincial SinaU Causes Courts Act, 1887, or to Courts exercising 

Small Cause the jurisdiction of a Court of Small Causes under that Act, that 
Courts. is to say, — 


(a) so much of the body of the Code as relates to — 

(i) suits excepted from the cognizance of a Court of Small Causes ; 
(iij the execution of decrees in such suits ; 

(lii) the execution of decrees against immoveable property ; an^ 


IX of 188' 



4 


Act V of 1908 (code of civil feocbdtjbe). 


tS.8 


(b) the following sections, that is to say,— 
section 9, 

sections 91 and 92, 

sections 94 and 96 so far as they relate to injunctions and interlocutory 
orders, and 

sections C6 to 112 and 115, 

8. Save as piovidcd in sections 24, 38 to 41, 75, clauses (a), (6) and (c), 76, 77 
Presidency and 155 to 158, and by the Presidency Small Cause Courts Act, 

XV of 1882. Small Cause 1882, the provisions in the body of this Code shall not extend to 

Courts. apy suit or proceeding in any Court of Small Causes established in 

the towns of Calcutta, Madras and Bombay. 


PAET I. 


Suits in Genebal. 

Jui%sdiction of the Courts and Bes Judicata, 

Courts to try 9. The Courts shall (subject to the provisions herein contained) 

all civil suits un- have jurisdiction to try all suits of a civil nature excepting suits of 
less barred. cji iheir cognizance is either expressly or impliedly barred. 

Explanation, — k suit in which the right to property or to an office is contested is a 
suit of a civil nature, notwithstanding that such right may depend entirely on the 
decision of questions as to religious rites or ceremonies. 


10. No Court shall proceed with the trial of any suit in which the matter in issue 
is also directly and substantially in issue in a previously instituted 
Stay of suit. between the same parties, or between parties under whom they 

or any of them claim litigating under the same title where such suit is pending in the 
same or any other Court in British India having jurisdiction to grant the relief claimed, 
or in any Court beyond the limits nf British India established or continued by the 
Governor-General in Council and having like jurisdiction, or before His Majesty in 
Council. 

Explanation, — The pendency of a suit in a foreign Court does not preclude the 
Courts in British India from trying a suit founded on the same cause of action. 


11, No Court shall try any suit or issue in which the matter directly and sub- 
stantially in issue has been directly and substantially in issue in a 
Res judicata. former suit between the same parties, or between parties under 
whom they or any of them claim, litigating under the same title, in a Court compe- 
tent to try such subsequent suit or the suit in which such issue has boon subsequently 
raised, and has been heard and finally decided by such Court. 

Explanation I. — The expression “ former suit ” shall denote a suit which has been 
decided prio* to the suit in question whether or not it was instituted prior thereto. 

'Explanation II, — For the purposes of this section, the competence of a Court 
shall be determined irrespective of any provisions as to a right of appeal from the 
decision of such Court. 

Explanation III, — The matter above referred to must in the former suit have 
been alleged by one party and ei'her denied or admitted, expressly or impliedly, by 
t]x6 other, 
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Explanation IV, — Any matter wMcb might and ought to have been made ground 
of defence or attack in such former suit shall be deemed to have been a matter 
directly and substantially in issue m such suit. 

Explanation T. — Any relief claimed m the plaint, which is not expressly granted 
by the decree, shall, for the purp;pses of this section, be deemed to have been refused. 

Explanation VI, — Where persons litigate bona fide in respect of a public right or of 
a private right claimed in common for themselves and others, all persons interested in 
such right shall, for the purposes of this section, bo deemed to claim under the persons 
so litigating. 

12. Where a plaintiff is precluded by rules from instituting a further suit in respect 

of any particular cause of action, ho shall not be entitled to in- 
Bar to further gtitute a suit in respect of such cause of action in any Court to which 
* this Code applies. 

13. A foreign judgment shall be conclusive as to any matter thereby directly 
When foreign adjudicated upon between the same parties or between parties 

j'udgmentnot under whom they or any of them claim litigating under the same 
conclusive. title except— 

(a) where it has not been pronounced by a Court of competent jurisdiction ; 

(b) where it has not been given on the merits of the case ; 

(c) where it appears on the face of the proceedings to be founded on an mcor- 
reci view of international ilaw or a refusal to recognise the law of Biitish India in 
cases in which such law is applicable ; 

(d) whore the proceedings in which the judgment was obtained are opposed to 
natural justice ; 

(e) where it has boon obtainoci by fraud , 

(/) where it sustains a claim founded on a breach of any law in force m British 

India. 

14. The Court shall presume, upon the production of any document purporting to 
Presumption ^ certified copy of a foreign judgment, that such judgment was 

as to foreign judg- pronounced by a Court of competent jurisdiction, unless the con" 
trary appears on the record ; but such presumption may be displac- 
ed by proving want of jurisdiction. 


Court in which 
suits to be insti- 
tuted. 


Flace of Saiiuj 

15. Every suit shall bo institute 1 in the Court of the lowest grade 
competent to try it. 


Suits to be insti- 
tuted where sub- 
ject matter situ- 
ate. 


16. Subject to the pecuniary or other liniitat oils proscribad by 
any law, suits — 


(a) for the recovery of immoveable property with or without rent or profits, 

(b) for the partition of immoveable property, 

(c) for foreclosure, sale or redemption in the case of a mortgage of or charge upon 
immoveable property, 

(d) for the determination of any other right to or interest in immoveable pro- 
perty, 

(e) for compensation for wrong to immoveable property, 

(/) for the recovery of moveable property actually under distraint or attach- 

mnt, 
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shall be instituted in the Court within the local limits of whose jurisdiction 
the property is situate. 

Provided that a suit to obtain relief respecting, or compensation for wrong to, 
immoveable propel ty held by or on behalf of the defendant may, where the relief 
sought can be entirely obtained through his personal obedience, be instituted cither in 
the Court within the local limits of whose jurisdiction the property is situate, or in the 
Court within the local limits of whose jurisdiction the dcfondanc actually and volun- 
tarily resides, or carries on business, or personally works for gam, 

Explamtiion . — In this section “ pro{jorty ” means property situate in British 

India. 

1/. Where a suit is to obtain relief respecting, or compen- 
sation for wrong to, immoveable property situate within the 
jurisdiction of different Courts, the suit may be instituted in any 
Court within the local limits of whoso jniisdiction any portion of 
the property is situate : 

in respect of the value of the subject-matter of the suit, the entire 
by such Court. 

it is alleged to bo uncertain within the local limits of the juris- 
dicUoii of which of two or more Courts any immoveable property is 
siliia c, any one of those Courts may, if s.itisHcd that there is 
ground for the alleged uncertainty, record a statement to that 
effect and thereupon proceed to ontcrtain and dispose of any suit 
relating to that property, and its decree m the suit shall have the 
same effect as if the property were situate within the local limits of 
its jurisdiction : 

provided that the suit is one with respect to which the Court is competent as 
regards the nature and value of the suit to exorcise jurisdiction. 

(2) Where a statement has not boon recorded under sub-section (1), and an 
objeo ion is taken before an appellate or re visional Court that a decree or order in a suit 
relating to such property was niado by a Court not having jurisdiction whore the pro- 
perty is situate, the appellate or rovisional Court shall not allow the objection unless 
ill its opinion there was. at the time of the institution of tlio suit, no reasonable 
ground for uncertainty as to the Court having jurisdiction with respect thereto and 
there has been a consequent failure of justice. 

19. \Vhcre a suit is for compensation for wtoiig done to the person or to moveable 
property, if the wrong was done within the local limits of the 
jurisdiebion of one Court and the defendant resides, or carries on 
business, or porsoually works for gam, within the local limits of 
the jurisdiction of another Court, the suit may bo instituted at the 
option of the plaintiff in either of the said Courts. 


Suits for com- 
pensation for 
wrongs to person 
or moveables. 


Suits for 1111 - 
movoable p r o- 
perty situate 
within jurisdic- 
tion of different 
Courts. 

Provided that, 
claim is cognizable 

18 . (1) W^horc 

Place of insti- 
tution of suit 
whore local limits 
of jurisdiction of 
Courts are un- 
certain. 


IlhiStrcUions, 

(u) A, residing in Delhi, boats B in Calcutta. B may sue A cither in Calcutta 
or in Delhi. 

(6) A, residing in Delhi, publishes in Calcutta sbatemeats defamatory of B. B 
paay sue A either in Calcutta or in Delhi. 
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Other suits to 
be instituted 
where defendants 
reside or cause of 
action arises. 


20. Subject to the limitations aforesaid, every suit shall be 
instituted in a Court within the local limits of whose juris- 
diction — 


{a) the defendant, or each of the defendants where there are more than one, 
at the time ot the commencement of the suit, actually and voluntarily 
resides, or carries on business, or personally ^orks for gam; or 
(h) any of tho defendants, where there are more than one, at the time of the 
commenc ment ot the suit, actually and voluntarily resides, or carries 
on business, or personally works for gam, provided that in such case 
either the leave of tho Court is gu’cn, or the defendants who do not rosido, 
or carry on business, or personally work for gam, as aforesaid, acquiesce in 
such institution ; or 

(c) the cause of action, wholly or in part, arises. 

Exx>lanatwn T . — Whore a person has a permanent dwelling at one place and also a 
temporary residence at another place, he shall be deemed to reside at both places in 
respect of any cause of action arising at the place whore ho has such temporary resi- 
dence. 

Explanatinn II . — A corporation shall bo deemed to carry on business at its sole or 
principal ofllce in British India or, m respect of any cau^ ' oL action aiismg at any place 
where it has also a subordinate office, at such place. 


Ilhistraiions. 

(а) A is a tradesm-ni in Calcutta, B carries on business m Delhi. B, by his 
agent m Calcutta, buys goods of A and requests A to deliver them to tho East Indian 
Bailway Company. A delivers the goods aocoi dingly in Calcutta. A may sue B for 
the price of the goods either in Calcutta, wheio tho cause of action has arisen, or m 
Delhi, where B carries on business. 

(б) A resides at Simla, B at Galoutta and 0 at Delhi. A, B and 0 being 
together at Benares, B and 0 make a joint promissory note payable on demand, and 
deliver it to A. A may sue B and 0 at Benares, where the cause of action arose. He 
may also sue them at Calcutta, where B rt sides, or at Delhi, where 0 resides ; but in 
each of these oases, if tho noii-rosidont defendant objects, the suit oannot proceed with- 
out tho leave of the Court. 


21, No objection as to the place of suing shall be allowed by any appellate or 
Ob tions to i^®''^isional Court unless such objection was taken m the Court of 

jurisdiction. instance at tho earliest possible opportunity and in all case 

where issues are settled at or before such settlement, and unless 
there has be n a consequent failure of justice. 

22. Where a suit may be instituted m any one of two or more Courts and is institu- 
ted ill one of such Courts, any defendant, after notice to tho other 
parties may, at the earliest possible opportunity and in all cases 
where issues are settled at or before such settlement, apply to have 
the suit transferred to another Court, and the Court to which such 
application is made, after considering the objections of tho other 

parties (if any), shall determine in which of the several Courts having jurisdiction the 
suit shall proceed. 

23. (1) Where the several Courts having jurisdiction are 
To what Court subordinate to the same Appellate Court, an application under sec- 
application lies. 22 shall be made to the Appellate Court. 

(2) Where such Courts are subordinate to different Appollabo Oo>utts but to the 
same High Court, the application shall be made to the said High Court. 


Power to trans- 
fer suits which 
may be instituted 
in more than one 
Court. 



8 


Act Y of 1908 (code op citil peocedxjkb). 


[S. 24 


(3) Where such Courts are subordinate to difierent High Courts, the application 
sh'-ill be made to the High Court within ihe local limits of whose jurisdiction the Court 
m which the suit is brought is situate. 

24. (1) On the application of any of the parties and af er notice 
of ^ransfL^ a^^d ^ parties and after hearing such of them as desire to be heard, 
withdrawal motion without such notice, the High Court or the 

District Court may at any stage — 

(a) transfer any suit, appeal or other proceeding pending before it for trial or 
disposal to any Court subordinate to it and competent to try or dispose of 
the same, or 

(b) withdraw any suit, appeal or other proceeding pending in any Court subordi- 

nate to it, and 

(i) try or dispose of the same ; or 

{'I'l) transfer the same for trial or disposal to any Court subordinate to it and 
competent to try or dispose of the same; or 
(ill) re-transfer the same for trial or disposal to the Court from which it was 
withdrawn. 

(2) Whore any suit or proceeding has been transferred or withdrawn under sub- 
section (1), the Court which thereafter tries such suit may, subject to any special direc- 
tions in the case of an order of transfer, either retry it or proceed from the point at 
which it was transferred or withdrawn. 

f3) For the purposes of this section. Courts of Additional and Assistant Judges shall 
be deemed to bo subordinate to the District Court. 

(4) The Court trying any sui transferred or withdrawn under this section from a 
Court of Small Causes shall, for the purposes of such suit, be deemed to be a Court of 
Small Causes. 


25. (1) Where any party to a suit, appeal or other proceeding pending in a High 
Power of Court presided over by a single Judge objects to its being 


Governor Gen- 
eral in Council 
to transfer suit. 


heard by him and the J iidge is satisfied that there are reasonable 
grounds for the objection, he shall make a report to the Governor 
General in Council, who may, by notification in the Gazette of 
India, transfer such suit, appeal or proceeding to any other High Court, 


(2) The law applicable to any suit, appeal or proceeding so transferred shall bo 
the law which the Court in which the suit, appeal or proceeding was originally 
instituted ought to have applied to such case 


Institution of suits. 


Institution of 26, Every suit shall be instituted by the presentation of a 

suits. plaint or in such other manner as may be prescribed. 


Siwimons and Discovery, 

27. Where a suit has been duly instituted, a summons may be issued to the defend- 
Summons to anc lo appear and answer the claim and may be issued in manner 
def endan c . proscribed . 


Service of sum- 28. (1) A summons may be sent for service in another province 

mons whore de- to such Court and in such manner as may be prescribed by rules 

fend^nt resides in . ^ ^ that province, 
another province. ^ 

(2) The Court to whi^*h such summons is .sent shall, upon receipt thereof, 
proceed as if it had been issued by such Court and shall then return the summons to 
the Court of issue together with the record (if any) of its proceedings with regard 
thereto. 
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29. Summonses issued by any Civil or Eevenue Court situate 
beyond the limits of British India may be sent to the Courts in 
British India and served as if they had been issued by such Courts : 
the Courts issuing such summonses have been established or con- 
tinued by the authority of the Governor General in Council, or that the Governor 
General in Council has, by notification in the Gazette of India, declared the provisions 
of this section to apply to such Courts. 

Power to order 30. Subject to such conditions and limitations as may be pre- 

scribed, the Court may, at any time, either of its own motion or on 
the application of any party, — 

(a) make such orders as may be necessary or reasonable in all matters relating 

to the delivery and answering of interrogatories, the admission of docu- 
ments and facts, and the discovery, inspection, production, impounding 
and return of documents or other material objects producible as evidence ; 

(b) issue summonses- to persons whose attendance is required either to give 

evidence or to produce documents or sudh other objects as aforesaid ; 


. Service o f 
foreign sum- 
monses. 

Provided that 


(c) order any fact to be proved by affidavit. 


Summons to 
witness. 


Penalty for 
default. 


31. The provisions in sections 27, 28 and 29 shall apply to 

summonses to give evidence or to produce documents or other 
material objects. ^ 

32. The Court may compel the attendance of any person to 
whom a summons has been issued under section 30 and for that 
purpose may — 


(a) issue a warrant for his arrest ; 

(b) attach and sell his property ; 

(c) impose a fine upon him not exceeding five hundred rupees ; 

(d) order him to furnish security for his appearance and in default to commit 
him to the civil prison. 


Judgment and 
decree. 


Judgment mid Decree^ 

33. The Court, after the case has been heard, shall pronounce 
judgment, and on such judgment a decree shall follow. 


Interest 

3$. (1) Where and in so far as a decree is for the payment of money, the Court may, 
in the decree, order interest at such rate as the Court deems reason- 
interest. principal sum adjudged, from the date of the 

suit to the date of the decree, in addition to any interest adjudged on such principal 
sum for any period prior to the institution of the suit, with further interest at such rate 
as the Court deems reasonable on the aggregate sum so adjudged, from the date of the 
decree to the date of payment, or to such earlier date as the Court thinks fit. 

(2) Where such a decree is silent with respect to the payment of further interest on 
such aggregate sr^m as aforesaid from the date of the decree to the date of payment or 
other earlier date, the Court shall be deemed to have refused such interest, and a 
separate suit therefor shall not lie. 

Costs* 

35. (1) Subject to such conditions and limitations as may be prescribed, and to 
the provisions of any law for the time being in force, the costs of 
and incident to all suits shall be m the discretion of the Court, and 
the Court shall have full power to determine by whom or out of what property and to 
B 
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what extent such costs are to he paid, and to give all [necessary directions for the pur- 
poses aforesaid. The fact that the Court has no jurisdiction to try the suit shall he no 
har to the exercise of such powers. 

(2) Where the Court directs that any] costs shall not follow the event, the 
Court shall state its reasons in writing. 

(3) The Court may give interest on costs at any rate not exceeding six per cent, 
per annum, and such interest shall he added to the costs and shall he recoverable as 
such. 


PART II. 

Execution. 

GemraL 

36. The provisions of this Code relating to the execution of 
decrees shall, so far as they are applicable, he deemed to apply to 
the execution of orders. 

37. The expression “ Court which passed a decree,” or words to 
that efiect, shall, in relation to the execution of decrees, unless 
there is anything repugnant in the subject or context, be deemed 
to include, — 

(fi) where the decree to be executed has been passed in the exercise of appellate 
jurisdiction, the Court of first instance, and 
(&) where the Court of first instance has ceased to exist or to have jurisdiction 
to execute it, the Court which, if the suit wherein the decree was passed 
was instituted at the time of making the application for the execution of 
the decree, would have jurisdiction to try such suit. 

Courts by which decrees may he executed* 

38. A decree may be executed either by the Court which passed 
it, or by the Court to which it is sent for execution. 

39. (1) The Court which passed a decree may, on the application 
of the decree-holder, send it for execution to another Court,— 

(a) if the person against whom the decree is passed actually and voluntarily 

resides or carries on business, or personally works for gain, within the 
local limits of the jurisdiction of such other Court, or 

(b) if snob person has not property within the Jlocal limits of the jurisdiction 

of the Court which passed the decree sufficient to satisfy such decree and 
has property within the local limits of the jurisdiction of such other 
Court, or 

(c) if the decree directs the sale or delivery of immoveable property situate 

outside the local limits of the jurisdiction of the Court which passed 
it, or 

(d) if the Court which passed the decree considers for any other reason, which 

it shall record in writing, that the decree should be executed by such 
other Court. 

(2) The Court which passed a decree may of its own motion send it for execution 
to any subordinate Court of competent jurisdiction. 


Court by which 
decree may be 
executed. 

Transfer of 
decree. 


Application to 
orders. 


Definition of 
Court which 
passed a decree. 
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Transfer of de- 
cree to Court in 
another province. 


^0. Where a decree is sent for execution m another province, 
it shall be sent to such Court and executed in such manner as may 
be prescribed by rules in forpe in that province. 


51. The Court to which a decree is sent for execution shall cer- 
tify to the Court which passed it the fact of such execution, or 
where the former Court fails to execute the same the circumstances 
attending such failure. 

executing a decree sent to it shall have the same powers in executing 
such decree as if it had been passed by itself. All persons disobey- 
ing or obstructing the execution of the decree shall be punishable 
by such Court in the same manner as if it had passed the decree. And 
its order in executing such decree shall be subject to the same rules 
in respect of appeal as if the decree had been passed by itself. 

53. Any decree passed by a Civil Court established in any part of British India to 

Execution of which the provisions relating to execution do not extend, or by 

•decrees passed by Court established or continued by the authority of the Governor 

places to which Gr«J3.eral in Council in the territories of any foreign Bn nee or State 
this Part does may, if it cannot be executed within the jurisdiction of the 

not extend or in Court by which it was passed, be executed in manner herein pro- 

foreiga territory, within the jurisdiction of any Court in British India. 


Result of exe- 
cution-proce e d - 
mgs to be certi- 
fied. 

52. The Court 

Powers of Court 
in executing 
transferred de- 
cree 


55. The Governor General in Council may, by notification in the Gazette of India, 
Execution of tliat the decrees of any Civil or Revenue Courts siiuate in 

•decrees passed by the territories of any native Prince or State in alliance with His 

Courts of native Llajesty and not established or continued by the authority of the 

States. Governor General in Council, or any class of such decrees, may be 

•executed in British India as if they had been passed by the Courts of British India. 


55, So much of the foregoing sections of this part as empowers a Court to send a 

decree for execution to another Court shall be construed as em- 
deSees^^in^ for^ powering a Court in British India to send a decree for execution to 
•eign territory. Court established or continued by the authority of the Gover- 

nor General in Council in the territories of any foreign Prince or 
Statesto which the Governor General in Council has, by notification in the Gazette of 
India, declared this seefion to apply. 

56. (1) Upon -the application of the decree-holder the Court which passed the 
decree may, whenever it thinks fit, issue a precept to any other 
Court which would be competent to execute such decree to attach 

.any property belonging to the judgment-debtor and specified in the precept. 

(2) The Court to which a precept is sent shall ptrooeed to attach the property in 
the manner prescribed in regard to ihe attachment of property in execution of a decree : 


Precepts. 


Provided that no antachment under a precept shall continue for more than two 
months unless the period of attaohmant is extended by an order of the Court which 
passed the decree or unless before the determination of such attachment the decree has 
been transferred to the Court by which the attachment has been made and the decree- 
holder has applied for an order for the sale of such property. 


Questiojis to be determimed by Court executing decree, 

57. (X) All questions arising between the parties to the suit 
Questions to be which the decree was passed, or their representatives, and relating 
the^^urt execut^ execution, discharge or satisfaction of the decree, shall be 

ing decree. determined by the Court executing the decree and not by a separate 

suit. 
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.V of 1877 


Execution fcar- 
r 6 d in certain 
cases. 


(2) The Court may, subject to any objection as to limitation or jurisdiction, treat 
a proceeding under this section as a suit or a suit as a proceeding and may, if necessary, 
order payment of any additional court-fees. 

(3) Where a question arises as to whether any person is or is not the representative 
of a party, such question shall, forsthe purposes of this section, be determined by the 
Court. 

Explanation. — For the purposes of this section, a plaintifi whose suit has been 
dismissed and a defendant against whom a suit has been dismissed, are parties to the 
suit. 

Limit of time for execution. 

^ 48 . (1) Where an application to execute a decree not being a 
decree granting an injunction has been made, no order for the 
execution of the same decree shall be made upon any fresh appli- 
cation presented after the expiration of twelve years from — 

(a) the date of the decree sought to bo executed, or, 

(b) where the decree or any subsequent order directs any payment of money or 

the delivery of any property to be made at a certain date or at recurring 
periods, the date of the default in making the payment or delivery in 
respect of which the applicant seeks to execute the decree. 

(2) Nothing in this section shall be deemed — 

(а) to preclude the Court from ordering the execution of a decree upon an 

application presented after the expiration of the said term of twelve years, 
where the judgment-debtor has, by fraud or force, prevented the execution 
of the decree at some time within twelve years immediately before the- 
date of the application ; or 

(б) to limit or otherwise affect the operation of article 180 of the second schedule 

to the Indian Limitation Act, 1877. 

Transferees and legal representatives. 

49 * Every transferee of a decree shall hold the same subject to the equities (if any)' 
Transferee which the judgment-debtor might have enforced against the 
original decree-holder. 

50. (1) Where a judgment-debtor dies before the decree has been fully satisfied, 
T I the holder of the decree ’m«l»y apply to the Court which passed 

sontative. exeputo the same against the legal representative of the 

deceased. 

(2) Where the decree is executed against such legal representative, he shall bo 
liable only to the extent of the property of the deceased which has come to his hands 
and has not been duly disposed of ; and, for the purpose of ascertaining such liability, 
the Court executing the decree may, of its own motion or on the application of the 
decree-holder, compel such legal representative to produce such accounts as it thinks fit. 


Procedure in execution* 


Powers of Court 
to enforce execu- 
tion. 


51. Subject to such conditions and limitations as may bo pre- 
scribed, the Court may, on 'the application of the docroe-holdor,. 
. order execution of the decree — 

(rt) by delivery of any property specifically decreed ; 

(fc) by attachment and sale or by sale Without attachment of any property ; 

(c) by arrest and detention in prison ; 

(d) by appointing a receiver ; or 

(c) in such other manner as tho n-ituro of the relief granted may require. 
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62. (1) Where «* decree is passed against a party as the legal representative of a 
deSee^^^T^^Snst person, and the decree is for the payment of money out of 

legal |representa- property of the deceased, it may be executed by the attach- 

tive. ment and sale of any such property. 

(2) Where no such property remains in the possession of the judgment-debtor 
and he fails to satisfy the Court that he has duly applied such property of the deceased 
as is proved to have come into his possession, the decree may be executed against the 
judgment-debtor to the extent of the property in respect of which he has failed so to 
■satisfy the Court in the same manner as if the decree had been against him personally. 

53. For the purposes of section 50 and section 62, property in the hands of a son 
or other descendant which is liable under Hindu law for the pay- 
Liability of ment of the debt of a deceased ancestor, in respect of which a 

ances ra proper- decree has been passed, shall be deemed to be property of the 

deceased which has come to the hands of the son or other descen- 
dant as his legal representative. 


54, Where the decree is for the partition of an undivided estate assessed to the 
payment of revenue to the Government, or for the separate pos- 
Parti t i o n of session of a share of such an estate, the partition of the estate or 

«€Su3)u6 or S6133ir3i" ^ * 

tion of share. separation of the share shall be made by the Collector or any 

gazetted subordinate of the Collector deputed by him in this behalf, 
in accordance with the law (if any) for the time being in force relating to the partition, 
or the separate possession of shares, of such estates. 


Arrest and detention. 

55. (1) A judgment-debtor may be arrested in execution of a decree at any hour 
and on any day, and shall, as soon as practicable, be brought 
before the Court, and his detention may be in ‘the civil prison of 
the district in which the Court ordering the detention is situate, or, 
where such civil prison does not afEord suitable accommodation, in any other place 
which the Local Government may appoint for the detention of persons ordered by the 
Courts of such district to be detained : 


Arrest and de- 
tention. 


Provided, firstly, that, for the purpose of making an arrest under this section, 
no dwelling-house shall be entered after sunset and before sunrise : 

Provided, secondly, that no outer door of a dwelling-house shall be broken open 
unless such dwelling-house is in the ocoupanoy of the judgment-debtor and he refuses 
or in any way prevents access thereto, but when the ofiioer authorized to make 
the arrest has duly gained access to any dwelling-house, he may break open the, door of 
any room in which he has reason to believe the judgment- debtor is to be found : 

Provided, thirdly, that, if the room is in the actual occupancy of a woman who 
is not the judgment-debtor and who according to the customs of the country does not 
appear in public, the officer authorized to make the arrest shall give notice to' her that 
she is at liberty to withdraw, and, after allowing a reasonable time for her to withdraw 
and giving her reasonable facility for withdrawing, may enter the room for the purpose 
of making the arrest : 

Provided, fourthly, that, where the decree in execution of which a judgment- 
debtor is arrested, is a decree for the payment of money and the judgment-debtor pays 
the amount of the decree and the costs of the arrest to the officer arresting him, such 
•officer shall at once release him. 

(2) The Local Government may, by notification in the local official Gazette, 
declare that any person or class of persons whose arrest might be attended with danger 
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or inconvenience to the public shall not be liable to arrest in execution of a decree other- 
wise than in accordance with such procedure as may be prescribed by the Local Govern- 
ment in this behalf. 

(3) Where a judgment-debtor is arrested in execution of a decree for the pay- 
ment of money and brought before the Court, the Court shall inform him that he may 
apply to be declared an insolvent, and that he will be discharged if he has not com- 
mitted any act of bad faith regarding the subject of the application and if he complies 
with the provisions of the law of insolvency for the time being in force. 

(4) Where a judgment-debtor expresses his intention to apply to be declared 
an insolvent and furnishes security, to the satisfaction of the Court, that he will within 
one month so apply, and that he will appear, when called upon, in any proceeding 
upon the application or upon tbe decree in execution of which he w'as arrested, the 
Court shall release him from arrest, and, if he fails so to apply and to appear, the Court, 
may either direct the security to be realized or commit him to the civil prison in execu- 

56. Notwithstanding anything in this part, the Court shall not- 
order the arrest or detention in the civil prison of a woman in 
execution of a decree for the payment of money. 

57. The Local Government may fix scales, graduated accord- 
ing to rank, race and nationality, of monthly allowances payable for 
the subsistence of judgment-debtors. 

53. (1) Every person detained in the civil prison in execution 
of a decree shall be so detained, — 

the decree is for the payment of a sum of money exceeding fifty 
rupees, for a period of six months, and, 

(6) in any other case, tor a period of six weeks : 

Provided that he shall bo released from such detention before the expiration of 
the said period of six months or six weeks, as the case may be, — 

(i) on the amount mentioned in the warrant for his detention being paid to 
the officer in charge of the civil prison, or 

(ii) on the decree against him being otherwise fully satisfied, or 

(iii) on the request of the person on whose application he has boon so detained, 

or 


tioii of the decree. 

Prohibition of 
arrest or deten- 
tion of women in 
execution of 
decree for money. 

Subsistence- 

allowance. 

Detention and 
release. 

(a) where 


(iv) on the omission by the person, on whose application he has been so detain- 
ed, to pay subsistence-allowance : 


Provided, also, that he shall not be released from such detention under clause (ii)' 
or clause (iii), without the order of the Court. 

if 

(2) A judgment-debtor released from detention under this section shall not 
merely by reason of his release bo discharged from his debt, but he shall not be liable 
to be re-arrested under the decree in execution of which ho was detained in the civil 
prison. 


Release on 
ground of illness. 


59. (1) At any time after a warrant for the arrest of a judg- 
ment-debtor has been issued the Court may cancel it on the- 
ground of his serious illness. 


(2) Where a judgment-debtor has been arrested, the Court may release him if,, 
its opinion, ho is not in a fit state of health to be detained in the civil prison. 
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(3) Where a judgment-debtor has been committed to the civil prison, he may be 
released therefrom — 

(a) by the Local Government, on the ground of the existence of any infectious 
or contagious disease, or 

(Zj) by the committing -Court, or any Court to which- that Court is subordinate, 
on the ground of his suffering from any serious illness. 

(4) A judgment-debtor released under this section may be re-arrested, but the 
period of his detention in the civil prison shall not in the aggregate exceed that prescrib- 
ed by section 58. 


to attachment 
and sale in exe- 
cution of decree. 


60. (1) The following property is liable to attachment and sale in execution of a Attachme 
Property liable decree, namely, lands, houses or other buildings, goods, money, 
banknotes, cheques, bills of exchange, hundis, promissory notes, 
Government securities, bonds or other securities for money, debts, 
shares in a corporation and, save as hereinafter mentioned, all 
other saleable property, moveable or immoveable, belonging to the judgment-debtor, 
or over which, or the profits of which, he has a disposing power which he may exercise 
for his own benefit, whether the same be held in the name of the judgment-debtor or 
by another person in trust for him or on his behalf : 

Provided that the following particulars shall not be liable to such attachment or 


sale, namely . — 

(a) the necessary wearing-apparel, cooking vessels, beds and bedding of the 
judgment-debtor, his wife and children, and such personal ornaments 
as, in accordance with religious usage, cannot be parted with by any 
woman ; 


(6) tools of artizans, and, where the judgment-debtor is an agriculturist, his 
implements of husbandry and such cattle and seed-gram as may, in 
the opinion of the Court, be necessary to enable him to earn his 
livelihood as such, and such portion of agricultural produce or of any 
class of agricultural produce as may have been declared to be free from 
liability under the provisions of the next following section ; 

(c) houses and other buildings (with the materials and the sites thereof and 

the land immediately appurtenant thereto Jand necessary for their 
enjoyment) belonging to an agriculturist and occupied by him ; 

(d) books of account ; 

(e) a mere right to sue for damages ; 

(/) any right of personal service ; 

({?) stipends and gratuities allowed to pensioners of the Government, or pay- 
able out of any service family pension fund notified m the Gazette of 
India by the Governor General in Council m this behalf, and political 
pensions ; 

(h) allowances (being less than salary) of any public ofideer or of any servant 

of a railway company or local authority while absent from duty , 

(i) the salary or alloA^ances equal to salary of any such public officer or 

servant as is referred to in clause (7i), while on duty, to the extent 
of — 


(i) the whole of the salary, where the salary does not exceed twenty 

rupees monthly; 

(ii) twenty rupees monthly, where the salary exceeds twenty rupees and 
does not exceed forty rupees monthly ; and 

iii) one moiety of the salary in any other case ; 



16 


Act Y of 1908 (code op civil procedure). [S. 61 


V of 1869. 

IX of 1897. 


24and25Vict. 
c. 67. 55 and 
66Viot.o. 34. 


tj) the pay and aUowanoes of persons to whom the Indian Articles of War 
apply ; 

(h) all compulsory deposits and other sums in or derived from any fund to 
which the Provident Funds Act, 1897» for the time being applies in so 
far as they are declared by the said Act not to be liable to attachment ; 

(Z) the wages of labourers and domestic servants whether payable in money or 
in kind ; 

(m) an expectancy of succession by survivorship or other merely contingent 
or possible right or interest ; 

(ii) a right to future maintenance ; 

(o) any allowance declared by any law passed under the Indian Councils Acts, 

1861 and 1892, to be exempt from liability to attachment or sale in exe- 
cution of a decree ; and, 

(p) where the judgment-debtor is a person liable for the payment of land 

revenue, any moveable property which, under any law for the time being 
applicable to him, is exempt from sale for the recovery of an arrear of 
such revenue. 


The particulars mentioned in clauses (p), (^i)i fi), (;V, (0 and (o) 
are exempt from attachment or sale whether before or after they are actually payable. 

(2) Nothing in this section shall be deemed — 

(a) to exempt houses and other buildings (with the materials and the sites there- 
of and the lands immediately appurtenant thereto and necessary for 
their enjoyment) from attachment or sale in execution of decrees for rent 
of any such house, building, site or land, or 

44and45Viot. ih) to affect the provisions of the Army Act or of any similar law for the time 

58* being in force. 


61. The Local Government, with the previous sanction of the Governor General in 
Partial e m i^aay, by general or special order published in the local 

tion of agricul- Gazette, declare that such portion of agricultural produce, 

tural produce. of any class of agricultural produce, as may appear to the Local 

Government to be necessary for the purpose of providing until the 
next harvest for the due cultivation of the land and for the support of the judgment-debtor 
and his family shallj in the case of all agriculturists or of any class of agriculturists, be 
exempted from liability to attachment or sale in execution of a decree. 


Seizure of pro- 
pertyindwelling- 
house. 


62. (1) No person executing any process under this Code 
directing or authorizing seizure of moveable property shall enter 
any dwelling-house after sunset and before sunrise. 


(2) No outer door of a dwelling-house shall be broken open unless such dwelling- 
house is in the occupancy of the judgment-debtor and he refuses or in any way pre- 
vents access thereto, but when the person executing any such process has duly gained 
access to any dwelling-house, he may break open the door of any room in which he has 
reason to believe any such property to be. 


(3) Where a room in a dwelling.ho^se is in the actual occupancy of a woman 
who, according to the customs of the country, does not appear in public, the person 
executing the process shall give notice to such woman that she is at liberty to withdraw t 
and, after allowing reasonable time for her to withdraw and giving her reasonable faci- 
lity for withdrawing, he may enter such room for the purpose of seizing the property, 
using at the same time every precaution, consistent with these provisions, to prevent 
ts clandestine removal,: 
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63* (1) Where property not in the custody of any Court is under attachment in exe- 
Property a t- oution of decrees of more Courts than one, the Court which shall 

tached in execu- receive or realize such property and shall determine any claim there- 

tion of decrees of to and any obiection to the attachment thereof shall be the Court 

several Courts. Qf highest grade, or, where there is no difference in grade between 

such Courts, the Court under whose decree the property was first attached. 

(2) Nothing in this section shall be deemed to invalidate any proceeding taken 
by a Court executing one of such decrees. 


64. Where an attachment has been made, any private transfer or delivery of the 
Private aliena- P^op^^ty attached or of any interest therein and any payment to the 
tion of property judgment-debtor of any debt, dividend or other monies contrary to 

after attachment s^ch attachment, shall be void as against all claims enforceable 

to be void. attachment. 

Explanation. — For the purposes of this section, claims enforceable under an 
attachment include claims for the rateable distribution of assets, 


Sale. 

65t Where immoveable property is sold in execution of a decree and such sale 
has become absolute, the property shall be deemed to have vested 
in the purchaser from the time when the property is sold and not 
from the time when the sale becomes absolute. 

66. (1) No suit shall be maintained against any person claim- 
ing title under a purchase certified by the Court in such manner as 
may be prescribed on the ground that the purchase was made on 
behalf of the plaintiff or on behalf of some one through whom the 
plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a declaration that the name 
of any purchaser certified as aforesaid was inserted in the certificate fraudulently or 
without the consent of the real purchaser, or interfere with the right of a third person 
to proceed against that property, though ostensibly sold to the certified purchaser, on 

the ground that it is liable to satisfy a claim of such third person against the real owner, 

« 

67. The Local Government, with the previous sanction of the Governor General 
in Council, may, by notification in the local official Gazette, make 
rules for any local area imposing conditions in respect of the sale 
of any class of interests in land in execution of decrees for the pay- 
ment of money where such interests are so uncertain or undeter- 
mined as, in the opinion of the Local Government, to make it 
impossible to fix their value. 

Delegation to Collector of power to execute decrees against im’inoveahle property. 

Government may, with the previous sanction of the Governor 
General in Council, declare, by notification in the local official 
Gazette, that in any local area the execution of decrees in oases in 
which a Court has ordered any immoveable property to be sold, or 
the execution of any particular kind of such decrees, or the 
execution of decrees ordering the sale of any particular kind of, or 
interest in, immoveable property, shall be transferred to the 
Collector. 


68. The Local 

Power to pre- 
scribe rules for 
transferring to 
Collector execu- 
tion of certain 
fiecrees. 


Power for Lo- 
oal Government 
to make rules as 
to sales of land 
in execution of 
decrees for pay- 
ment of money. 


Pure h a s e r’s 
title. 

Suit against 
j)urchaser not 
maintainable on 
ground of pur- 
chase being on 
behalf ot plain- 
tiff. 


0 
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Provisions of 69* provisions set forth in the Third Schedule shall apply 

Third Schedule to all cases in which tbe execution of a decree has been transferred 
to apply. under the last preceding section, 

Eules of pro- 70. (1) The Local Government may make rules consistent, 

cedure. with the aforesaid provisions — 

(а) for the transmission of the decree from the Court to the Collector, and for 

regulating the procedure of the Collector and his subordinates in execut- 
ing the same, and for retransmitting the decree from the Collector to 
the Court ; 

(б) conferring upon the Collector or any gazetted subordinate of the Collector 

all or any of the powers which the Court might exercise in the execution 
of the decree if the execution thereof had not been transferred to the 
Collector ; 

(c) providing for orders made by the Oolloctor or any gazetted subordinate of 
the Collector, or orders made on appeal with respect to such orders, 
being subject to appeal to, and revision by, superior rovenue-authoriiits 
as nearly as may be as the orders made by ihe Cjurt, or orders made on 
appeal with respect to such orders, would be subject to appeal to, and 
revision by, appellate or revisi >nal Courts under this Code or other law 
for the time being in force if the decree had not been transferred to cho 
Collector. 


(2) A power conferred by rules mndo under sub-section (1) upon the Collector or 
any gazetted subordinate of the Collector, or upon any appellate or 
Jur^diction of revisional authority, shall not be oxeroiseable by the Court or by 
a-'^y Oourt in exorcise of any appellate or revisional jurisdiction 
which it has with respect to decrees or r rdors of the Court. 

Collector deem- 71. In executing a decree transferred to the Collector under 

ed to bo acting seetiou 6S the Collector and his subordinates shall be deemed 

judic'.aliy. to be acting judicially. 

72. (1) Where in any local area in which no doclarati'm under section G8 is in 
Where Qourt L-roe the property attached consists of land or of a share inland, 
may authorizt^ and the Collector represents to the Court that the public sale of the 

Collector to s ay land or share is objectionable and that satisfaction of tho decree 

Eknd!^ im-y be made within a reasonable period by a temporary alienation 

of the land or share, the Court may authorize tho Collector to pro- 
vide for such satisfaction in the manner recommended by him instead of proceeding 
to a sale of tho land or share, 

(2) In every such case the provisions of sections 69 to 71 and of any rules made 
in pursuance thereof shall apply so far as they are applicable. 


Distribution of Assets, 

73. (1) Where assets are held by a Court and more persons than one have, 
Proceeds of exe- before the receipt of such assets, made application to tho Court 

oution sal© to ^be execution of decrees for the payment of money passed 
be rateably dis- against the same judgment-debtor and have not obtained satisfac- 
deoret-holtoT^ thereof, tho assets, after deducting the costs of realization, 

shall be rateably distributed among all such persons . 
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Provided as follows : — ^ 

(а) where any property is sold subject to a mortgage or charge, the mortgagee 

or UK umbrancer shall not be entit'ed to share in any surplus arising 
from such sale ; 

(б) where any property liable to be sold in execution of a decree is subject 

to a mortgage or charge, the Court may, with the consent of the 
mortgagee or incumbrancer, order that the property be so. d free from the 
mortgage or charge, giving to the mortgagee or incumbrancer the same 
interest in the proceeds of the sale as he had in the property sold ; 

(c) where any immoveable property is sold in execution of a decree ordering its 
sale for the discharge of an incumbrance thereon, the proceeds of sale 
shall be applied — 

first, in defraying the expenses of the sale ; 
secondly, in discharging the amount due under the decree ; 
thirdly, in discharging the interest and principal monies due on subse- 
quent incumbrances (if any) ; and, 

fourthly, rateably among the holders of decrees for the payment of 
money against the judgment-debtor, ' who have, prior to the sale 
of the property, applied to the Court which passed the decree order- 
ing such sale for execution of such decrees, and have not obtained 
satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably distributed under this sec- 
tion are paid to a person not entitled to receive the same, any person so entitled may 
sue such person to compel him to refund the assets, 

(3) Nothing in this section affects any right of the Government. 


Bes%stance to Execution. 


Eesistance 

execution. 


to 


74. Where the Court is satisfied that the holder of a decree for the possession of 
immoveable property or that the purchaser of immoveable property 
sold in execution of a decree has been resisted or obstructed in ob- 
taining possession of the property by the judgment-debtor or some 
person on his behalf and that such resistance or obstruction was without any just cause, 
the Court may, at the instance of the decree-holder or purchaser, order the judgment- 
debtor or such other person to be detained in the civil prison for a term which may ex- 
tend to thirty days and may further direct that the decree- holder or purchaser be put 
into possession of the property. 


PAET III. 

Incidental Proceedings. 


Power of Court 
to issue commis- 
sions. 


Commissiom. 

75. Subject to such conditions and limitations as may be pre- 
scribed, the Court may issue a commission — 


(a) to examine any person ; 

(b) to make a local investigation ; 

(c) to examine or adjust accounts ; or 

(d) to make a partition. 



20 


Act Y of 1908 (code op civil peocedobb). 


[S. 76 


76. (1) A commission for the examination of any person may be issued to any 
Court (not being a High Court) situate in a province other than the 
ano°he?0^our? province in which the Court of issue is situate and having jurisdic- 
tion in the place in which the person to be examined resides. 


(2) Every Court receiving a commission for the examination of any person under 
sub-section (1) shall examine him or cause him to be examined pursuant thereto, and 
the commission, when in has been duly executed, shall be returned t )ge her with the 
evidence taken under it to the Court from which it was issued, unless the order for 
issuing the commissioa has otherwise directed, in which case the commission shall be 
returned in terms of such order. 


77. In lieu of issuing a oommission the Court may issue a 
letter of request to examine a witness residing at any place not 
within British India. 

78. The provisions as to the execution and return of commis- 
sions for the examination of witnesses shall apply to commissions 
issued by — 

situate beyond the limits of British India and established or 
continued by the authority of His Majesty or of the Governor General in 
Council, or 

(6) Courts situate in any part of the British Empire other than British India, 
or 

(c) Courts of any foreign country for the time being in alliance with His 
Majesty. 


Letter o f 
request. 

Commissions 
issued by foreign 
Courts. 

(a) Courts 


PART IV. 


Suits in Pabticulae Oases. 


Suits by or against tJie Governtrmit or Public Officers in tlieir official capacity. 


Suits by or 
against Govern- 
ment. 


79. (I) Suits by or against the Government shall be instituted 
by or against the Secretary of State for India in Council. 


33 Geo. 3 0., (2) Nothing in this section shall be deemei to limit or otherwise affect any 

165. information exhibited by the Advocate General in exercise of the power declared by 

section 111 of the Bast India Company Act, .1813, 

80. No suit shall bo instituted against the Secretary of State for India in Council , 
Notice against a public officer in respect of any act purporting to be 

done by such public officer in his official capacity, until the expira- 
tion of two months next after notice in writing has been, in the case of the Secretary 
of State in Council, deliverol to, or left at the office of, a Secretary to the Local Govern- 
ment or the Collector of tae district, and, in the ca-se of a public officer, delivered to 
him or left at his office, stating the cause of action, the name, description and place of 
residence of the plaintiff and the relief which he claims ; and the plaint shall contain 
a statement that such notice has been so delivered or left. 


Exemption 

from arrest and 81. In a suit instituted against a public officer in respect of 

personal appear- any act purporting to be done by him in his official capacity — 
ance. 


(a) the defendant shall not be liable to arrest nor his property to attachment 
otherwise thin in execution of a decree, and, 
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(6) where the Court is satisfied that the defendant cannot absent himself from 
his duty without detriment to the public service, it shall exempt him 
from appearing in person. 

82. (1) Where the decree is against the Secretary of State for India in Ootmcil or 

against a public officer in respect of any such act as aforesaid, a 
Execution of shall be specified in the decree within which it shall be satis- 

fied ; and, if the decree is not satisfied within the time so specified, 
the Court shall report the case for the orders of the Local Government. 

(2) Execution shall not be issued on any such decree unless it remains unsatis- 
fied for the period of three months computed from the date of such report. 

Suits by Aliens and by or against Fofeipi and Native Rulers. 

83. (1) Alien enemies residing in British India with the permission of the Governor 
When aliens General in Council, and alien friends, may sue in the Courts of 

may sue. British India, as if they were subjects of His Majesty. 

(2) No alien enemy residing in British India without such permission, or resid- 
ing in a foreign country, shall sue in any of such Courts. 

Exjgilanaticni . — Every person residing in a foreign country the Government of 
which is at war with the United Kingdom of Great Britain and Ireland, and carrying 
on business in that country without a license in that behalf under the hand of one of 
His Majesty’s Secretaries of State or of a Secretary to the Government of India, shall, 
for the purpose of sub-section (2), be deemed to be an alien enemy residing in a 
foreign country. 

When foreign 84. (1) A foreign State may sue in any Court of British 

States may sue. India : 

Provided that such State bias been recognized by His Majesty or by the Governor 
General in Council : 

Provided, also, that the object of the suit is to enforce a private right vested in 
the head of such State or in any officer of such State in his public capacity. 

(2) Every Court shall take judicial notice of the fact that a foreign State has 
or has not been recognized by His Majesty or by the Governor General in Council. 

85. (1) Persons specially appointed by order of the Government at the request of 
any Sovereign Prince or Ruling Chief, whether in subordinate 
alliance with the British Government or otherwise, and whether 
residing within or without British India, or at the request of any 
person competent, in the opinion of the Government, to act on 
behalf of such Prince or Chief, to prosecute or defend any suit on 
his behalf, shall be deemed to be the recognized agents by whom 
appearances, acts and applications under this Code may be made or done on behalf of 
such Prince or Chief. 

(2) An appointment under this section may be made for the purpose of a specified 
suit or of several specified suits, or for the. purpose of all such suits as it may from time 
to time be necessary to prosecute or defend on behalf of the Prince or Chief. 

(3) A person appointed under this section may authorize or appoint persons to 
make appearances and applications and do acts in any such suit or suits as if he were 
bimaAlf a party thereto. 

86 . (1) Any such Prince or Chief, and any ambassador or 
envoy of a foreign State, may, with the consent of the Governor 
General in Council, certified by the signature)|of a Secretary to the 
Government 'of India, but not without such consent, be sued in any 
competent Court, 


Persons s p e- 
cially appointed 
by Government 
to prosecute or 
defend for Prin- 
ces or Chiefs. 


Suits against 
Princes, Chiefs, 
ambassadors and 
envoys. 
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(2) Such consent may be given with, respect to a specified suit or to several speci- 
fied suits, or with respect to all suits of any specified class or classes, and may specify, 
in the case of any suit or class of suits, the Court in which the Prince, Chief, ambas- 
sador or envoy may be sued ; but it shall not be given unless it appears to the Govern- 
ment that the Prince, Chief, ambassador or envoy — 

(а) has instituted a suit m the Court against the person desiring to sue -him, 

or 

(б) by himself or another trades within the local limits of the jurisdiction of 

the Court, or 

(c) is in possession of immoveable property situate within those limits and is 
to be sued with reference to such property or for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy shall be arrested under this 
Code, and, except with the consent of the Governor General in Council certiified as 
aforesaid, no decree shall be executed against the property of any such Prince, Chief, 
ambassador or envoy. 

(4) The Governor Goner d in Council may, by notification in the Gazette of 

India^ authorize a Local Government and any Secretary to that Government to exercise 
with respect to any Prince, Chief, ambassador or envoy named in the notification, the 
functions assigned by the foregoing sub-sections to the Governor General in Council 
and a Secretary to the Government of India, respectively. , l 

(5) A person may, as a tenant of immoveable property, sue, without such consent 
as is mentioned in this section, a Prince, Chief, ambassador or envoy from whom he 
holds or claims to hold the property. 


Style of Prill- 87 , a Sovereign Prince or Ruling Chief may sue, and shall be 

oes and Olnefs as gt^^tg 

parties to suits. 

Provided that in giving the consent referred to in the foregoing section the Governor 
General in Council or the Local Government, as the case may be, may direct that any 
.such Prince or Chief shall be sued in the name of an agent or in any other name. 


Interpleader, 

88. Where two or more persons claim adversely to one another the same debt, sum 
of money or other property, moveable or immoveable, from another 
l^S^sui/^^y P®^son, who claims no interest therein other than for charges or 
?e instituted, costs and who is ready to pay or deliver it to the rightful claimant, 
such other person may institute a suit of interpleader against all 
the claimants for the purpose of obtaining a decision as to the person to whom the pay- 
ment or delivery shall be made, and of obtaining indemnity for himself. 

Provided that where any suit is pending in which the rights of all parties can 
properly be decided, no such suit of interpleader shall be instituted. 


PART V. 

Special Proceedings. 

Arbitration, 

89. (1) Save in so far as is otherwise provided by the Ind‘an Arbitration Act, 1899, 
or by any other law for the time being in force, all references to 
arbitration whether by an order in a suit or otherwise, and all 
proceedings thereunder, shall be governed by the provisions contained in the Second 
.Schedule, 


Arbitration. 
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(2) The provisions of the Second Schedule shall not afiect any arbitration pending 
at the commencement of this Code, but shall apply to any arbitration after that date 
under any agreement or reference made before the commencement of this Code. 

Sj^ecial Case^ 

Power to state 90. Where any persons agree in writing to state a case for the 

case for opinion opinion of the Court, then the Court shall try and determine the 
of Court. same in the manner prescribed. 


Suits relating to Public Matters, 


91. (1) In the 

Public 
n uis ances. 

may be appropriate 


ease of a public nuisance the Advocate General, or two or more 
persons having obtained the consent in writing of the Advocate 
General, may institute a suit, though no special damage has been 
caused, for a declaration and injunction or for such other relief as 
to the circumstances of the case. 


(2) Nothing in this section shall be deemed to limit or otherwise affect any 
right of suit which may exist independently of its provisions. 

92. (1) In the case of any alleged breach of any express or constructive trust created 
for public purposes of a charitable or religious nature, or where the 
Public chanties. ^jj-ection of the Court is deemed necessary for the administration 
of any such trust, the Advocate General, or two or more persons having an interest in 
the trust and having obtained the consent in writing of the Advocate General, may 
institute a suit, whether contentious or not, in the principal Civil Court of original 
jurisdiction or in any other Court empowered in that behalf by the Local Government 
within the local limits of whose jurisdiction the whole or any part of the subject-matter 
of the trust is situate to obtain a decree— 

(а) removing any trustee ; 

(б) appointing a new trustee ; 

(c) vesting any property in a trustee ; 

(d) directing accounts and inquiries ; 

{e) declaring what proportion of the trust-property or of the interest therein 
shall be allocated to any particular object of the trust ; 

(/) authorizing the whole or any part of the trust-property to be let, sold, 
mortgaged or exchanged ; 

(/;) settling a scheme ; or 

(li) granting such further or other relief as the nature of the case may 
require. 


(2) Save as provided by the Relizious Endowments Act, 1863, no suit claiming of 1863. 
any of the reliefs specified in sub-section (1) shall be instituted in respect of any such 
trust as IS therein referred to except in conformity with the provisions of that sub- 
section. 


Exercise o f 
powers of Advo- 
cate-General out- 
side Presidency- 
towns. 


93. The powers conferred by sections 91 and 92 on the Ad- 
vocate-General may, outside the Presidency-towns, be, with the 
previous sanction of the Local Government, exercised also by the 
Collector or by such officer as the Local Government may appoint 
in this behalf. 
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PART VI. 

Supplemental Proceedings. 

Supplemental 95. In order to prevent the ends of justice from being defeated 

proceedings. the Court may, if it is so prescribed, — 

(a) issue a warrant to arrest the defendant and bring him before the Court to 

show cause why he should not give security for his appearance . and if he 
fails to comply with any order for security commit him to the civil 
prison ; 

(b) direct the defendant to furnish security to produce any property belonging 

to him and to place the same at the disposal of the Court or order the 
attachment of any property ; 

(c) grant a tempotary injunction and in case of disobedience commit the 

person guilty thereof to the civil prison and order that his property be 
attached and sold ; 

(d) appoint a receiver of any property and enforce the performance of his 

duties by attaching and selling his property ; 

(e) make such other interlocutory orders as may appear to the Court to be just 

and convenient. 

Compensation 

for obtaining ar- 95 . (i) Where, in any suit in which an arrest or attachment 

rest, attachment effected or a temporary injunction granted under the last 

or iniunction a- x- if j j & 

on insufficient preceding section,—* 

grounds. 

(а) it appears to the Court that such arrest, attachment or injunction was applied. 

for on insufficient grounds, or 

(б) the suit of the plaintiff fails and it appears to the Court that there was no 

reasonable or probable ground for instituting the same, 
the defendant may apply to the Court, and the Court may, upon such application, award 
against the plaintiff by its order such amount, not exceeding one thousand rupees, as it 
deems a reasonable compensation to the defendant for the expense or injury caused to 
him: 

Provided that a Court shall not award, under this section, an amount exceeding 
the limits of its pecuniary jurisdiction. 

(2) An order determining any such application shall bar any suit for compensation 
in respect of such arrest, attachment or injunction. 


PART VII. 

Appeals. 

Appeals from Original Decrees. 

96. (1), Save whore otherwise expressly provided in the body of this Code or by 
any other law for the time being in force, an appeal shall lie from 
Appeal from every decree passed by any Court exercising original jurisdiction t© 
original decree. Court authorized to hear appeals from the decisions of such 

Court. 

(2) An appeal may lie from an original decree passed ex parte. 

(3) No appeal shall lie from a decree passed by the Court with the consent of 
parties. 
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Appeal from 
final decree where 
no appeal from 
prelimmary de- 
cree. 


97. Where any party aggrieved by a preliminary decree 
passed after the commencement of this Code does not appeal from 
such decree, he shall be precluded from disputing its correctness in 
any appeal which may be preferred from the final decree. 


98. (1) Where an ap^jeal is heard by a Bench of two or more 
Judges, the appeal shall ho decided in accordance with the opinion 
of such Judges or of the majority (if any) of such Judges. 

Jr2) Where there is no such majority which concurs in a judgment varying or 
revedtng the decree appealed from, such decree shall be confirmed : 

Provided that where the Bench hearing the appeal is composed of two Judges 
'^Selonging to a Court consisting of more than two Judges, and the Judges composing 
theBenChdiffer in opinion ona point of law, they may state the point of law upon 
which they differ, and the appeal shall then be heard upon that point only by one or 
more of the other J udges, and such point shall be decided according to the opinion of 
the majority (if any) of the Judges who have heard the appeal, including those who 

99. No decree shall be reversed or substantially varied, nor 
shall any case be remanded, in appeal on account of any misjoinder 
of parties or causes of action or any error, defect or irregularity in 
any proceedings in the suit, not affecting the merits of the case 
of the jurisdiction of the Court, 


first heard it. 

No decree to 
be reversed o r 
modified for error 
or irregularity 
not affecting 
merits or juris- 
diction. 


Decision where 
appe^al heard by 
two or more 
Judges^. 


A.‘])pcals from Appellate Decrees. 

100 . (1) Save where otherwise expressly provided in the body of this Code or by 
any other law for the time being in force, an appeal shall lie to the 
Second appeal. Court from every decree passed m appeal by any Court sub- 

ordinate to a High Court, on any of the following grounds, namely 

(a) the decision being contrary to law or to some usage having the force of 

law; 

(b) the decision having failed to determine some material issue of law or 

usage having the force of law ; 

(c) a substantial error or defect in the procedure provided by this Code or by 

any other law for the time being in force, which may possibly have 
produced error or defect in the decision of the case upon the merits* 

(2) An appeal may lie under this section from an appellate decree passed 
ex parte. 


Second appeal 
on no other 
grounds. 

No second 
appeal in certain 
suits. 


101 . No second appeal shall lie except on the grounds men- 
tioned in section 100. 

102 . No second appeal shall lie in any suit of the nature 
cognizable by Courts of Small Causes, when the amount or value 
of the subject-matter of the original suit does not exceed five 
hundred rupees. 


Power of High 
Court to deter- 
mine issues of 
fact. 




103 . In any second appeal, the High Court miy, if the evidence 
on the record is suSioient, determine any issue of fact necessary 
for the disposal of the appeal but not determined by the lower 
Appellate Court. 
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AppecLh Jrom oi^'ders. 

Orders from shall lie from the following orders, and save 

which appeal lies. as otherwise expressly provided in the body of this Code or by 
any ]aw for the time being in force from no other orders : — 

(а) an order superseding an arbitration where the award has not been com- 

pleted within the period allowed by the Court ; 

(б) an order on an award stated in the form of a special case ; 

(c) an order mcdif}ing or correcting an award ; j 

(d) an order filing or refusing to file an agreement to refer to arbitration ; 

(e) an order staying or refusing to stay a suit where there is an agreement to 

refer to arbitration ; 

(f) an order filing or refusing to file an award in an arbitration without the 

intervention of the Court ; 

(g) an order under section 95 ; 

{h) an order under any of the provisions of this Code imposing a fine or 
directing the arrest or detention in the civil prison of any person except 
where such arrest or detention is in execution of a decree ; 

{^) any order made under rules from which an appeal is expressly allowed by 
rules. 


(2) No appeal shall lie from any order passed in appeal under this section. 

105. (1) Save as otherwise expressly provided, no appeal shall lie from any order 
Other orders ^ Court in the exercise of its original or appellate juris- 

diction ; but, where a decree is appealed from, any error, defect or 
irregularity in any order, afiecting the decision of the case, may be set forth as a ground 
of objection in the memorandum of appeal. 


(2) Notwithstanding anything contained in sub-section (1), where any party 
aggrieved by an order of remand made after the commencement of this Code from 
which an appeal hes does not appeal therefrom, he shall thereafter be precluded from 
disputing its correctness. 


106» Where an appeal from any order is allowed, it shall lie to the Court to which 
an appeal would lie from the decree in the suit in which such 
What Courts to order was made, or where such order is made by a Cotirt (not 

hear appeals. being a High Court) in the exercise of appellate jurisdiction, then 

to the High Court. 


General Provisions relating to Appeals, 

Powers of 107. (1) Subject to such conditions and limitations as may be 

Appellate Court. prescribed, an Appellate Court shall have power — 

(а) to determine a case finally ; 

(б) to remand a case ; 

(c) to frame issues and refer them for trial ; 

(d) to take additional evidence or to req[uire such evidence to be taken. 

(2) Subject as aforesaid, the Appellate Court shall have the same powers and shal 
perform, as nearly as may be, the same duties as are conferred and imposed by this Code 
on Courts of original jurisdiction in respect of suits instituted therein. 
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Procedure i n 
appeals from 
appellate decrees 
and orders. 


108 , The provisions of this Part relating to appeals from 
original decrees shall, so far as may be, apply to appeals — 


(a) from appellate decrees, and 

(b) from orders made under this Code or under any special or local law in which 

a different procedure is not provided. 


^en appeal 
to King i 
bunoil. 


Aj^'peals to the King in Conncil. 

109 . Subject to such rules as may, from time to time, be made 
by His Majesty in Council regarding appeals from the Courts of 
British India, and to the provisions^ hereinafter contained, an 
appeal shall lie to His Majesty in Council — 

(a) from any decree or final order passed on appeal by a High Court or by 
any other Court of final appellate jurisdiction , 

(h) from any decree or final order passed by a High Court in the exercise of 
original civil jurisdiction , and 

(c) from any decree or order, when the case, as hereinafter provided, is certified 
to be a fit one for appeal to His Majesty in Council. 

110 . In each of the cases mentioned in clauses (a) and (6) of section 109, the 
amount or value of the subject-matter of the suit in thej Court of 
first instance must be ten thousand rupees or upwards, and the 
amount or value of the subject-matter in dispute on appeal to His 
Majesty in Council must be the same sum or upwards, 

or the decree or final order must involve, directly or indirectly, some claim or 
question to or respecting property of like amounc or value, 


Value of sub- 
ject-matter. 


and where the decree or final order appealed from affirms the decision of the 
Court immediately below the Court passing such decree or final order, the appeal must 
involve some substantial question of law. 


Bar of certain 111, Notwithstanding anything contained in section 109, no 

appeals. appeal shall he to His Majesty in Council — 


(а) from the decree or order of one Judge of a High Court established under the 

Indian High Courts Act, 1861, or of one Judge of a Division Court, or of 24 and 
two or more Judges of such High Court, or of a Division Court constituted 
by two or more Judges of such High Court, where such Judges are equally 
divided in opinion, and do not amount in number to a majority of the 
whole of the Judges of the High Court at the time being ; or 

(б) from any decree from which under section 102 no second appeal lies. 

Savings. 112 , (1) Nothing contained in this Code shall bo deemed-*- 

(а) to bar the full and unqualified exercise of His Majesty’s pleasure in receiving 

or rejecting appeals to His Majesty in Council, or otherwise howsoever, or 

(б) to interfere with any rules made by the Judicial Committee of the Privy 

Council, and for the time being in force, for the presentation of appeals 
to Hifl Majesty in Council, or their conduct before the said J udicial Com- 
mittee. 

(2) Nothing herein contained applies to any matter of criminal or admiralty or 
vice-admiralty jurisdiction, or to appealssfrqm orders and decrees of Prize Courts. 
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PABT vni. 


Refeeence, Review and Revision. 


113. Subject 

Reference t o 
High Court. 


to such conditions and limitations as may be prescribed, any Court 
may state a case and refer the same for the opinion of the High 
Court, and the High Court may make such order thereon as it 
thinks fit. 


Review, 


114. Subject as aforesaid, any person considering himself 
aggrieved — 


(a) by a decree or order from which an appeal is allowed by this Code, but 
from which no appeal has been preferred, 


(b) by a decree or brder from which no appeal is allowed by this Cole, or 

(c) by a decision on a reference from a Court of Small Causes, 

may apply for a review of judgment to the Court which passed the decree or made the 
order, and the Court may make such order thereon as it thinks fit. 


115. The High Court may call for the record of any case which has been decided 
Revision Court subordinate to such High Court and in which no 

appeal lies thereto, and if such subordinate Court appears— 


(a) to have exercised a jurisdiction not vested in it by law, or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) * to have acted in the exercise of its jurisdiction illegally or with material 

irregularity, 

the High Court may make such order in the case as it thinks fit. 


PART IX. 


Special Provisions relating to the Chartered High Courts. 

24 and 26 ^^art to apply 116- Part applies only to High Courts which are or 

Viet c. 104. certain may hereafter be established under the Indian High Courts Act, 

High Courts. 1881. 


Application^ of 117 , gave as provided in this Part or in Part X or in rules, 

Courts provisions of this Code shall apply to such High Courts. 


118. Where any such High Court considers it necessary that a decree passed in the 

„ , exercise of its original civil jurisdiction should be executed before 

Execution oi . t .j. > 

decree before as- the amount of the costs incurred in the suit can be ascertained by 

certainment of taxation, the Court may order that the decree shall be executed 

costs. forthwith, except as to so much thereof as relates to the costs ; 

and, as to so much thereof as'relates to the costs, that the decree may be executed 
as soon as the amount of the costs shall be ascertained by taxation. 


119. Nothing in this Code shall be deemed to authorize any person on behalf of 
another to address the Court in the exercise of its original civil 
Unauthorized jurisdiction, or to examine witnesses, except where the Court shall 
adSess Court. exercise of the power conferred by its charter author- 

ized him so to do, or to interfere with the power of the High 
Court \o make rules concerning advocates, vakils and attorneys. 
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Provisions not 
app licableto 
High Court in 
original civil or 
insolvent juris- 
dic^tion. 


120. (1) The following provisions shall not apply to the High 

Court in the exercise of its origiu/il civil jurisdiction, namely, sec- 
tions 16, 17 and 20. 


! (2) Nothing in this Code shall extend or apply to any Judge of a High Court in 

the\^ exercise of jurisdiction as an Insolvent Court. 


PAET X. 


Rules. 


jjffirst 


net of rules in 
rst Schedule. 


121. The rules in the First Schedule shall have effect as if 
enacted in the body of this Code until annulled or altered in accord- 
ance with the provisions of this Part. 


122. High Courts established under the Indian High Courts Act, 1861, and the 24&26Vj 
Power of cer- Chief Courts of the Punjab and Lower Burma, may, from time to c. 104. 

tain High Courts time, after previous publication, make rules regulating their own 

to make rules. procedure and the procedure of the Civil Courts subject to their 
superintendence, and may by such rules annul, alter or add to all or any of the rules in 
the First Schedule. 


Constitution of 123. (1) A Committee, to be called the Rule Committee, shall 

Rule Conamittees constituted at each of the towns i f Calcutta, Madras, Bombay, 

^nces^ Allahabad, Lahore and Rangoon. 

(2) Each such Committee shall consist of the following persons, namely ; — 

(а) three Judges of ihe High Court established at the town at which such Com- 

mittee is constituted, one of whom at least has served as a District Judge 
or (in the Punjab or Burma) a Divisional Judge for three years, 

(б) a barrister practising in that Court, 

(c) an advocate (not being a barrister) or vakil or pleader enrolled in that 

Court, 

(d) a Judge of a Civil Court subordinate to the High Court, and 

{e) in the towns of Calcutta, Madras and Bombay, an attorney. 

(3) The members of each such Committee shall be appointed by the Chief 
Justice or Chief Judge, who shall also nominate one of their number to be president : 

Provided that, if the Chief Justice or Chief Judge elects to be himself a member 
of a Committee, the number of other Judges appointed to be members shall be two, and 
the Chief Justice or Chief Judge shall be the President of the Committee. 

(4) Each member of any such Committee shall hold office for such period as may 
be prescribed by the Chief Justice or Chief Judge in this behalf ; and whenever any 
member retires, resigns, dies or ceases to reside in the province in which the Committee 
was constituted, or becomes incapable of acting as a member of the Committee, the 
said Chief Justice or Chief Judge may appoint another person to be a member in his 
stead. 

(6) There shall be a Secretary to each such Committee, who shall be appointed 
by the Chief Justice or Chief Judge and shall receive such remuneration as may be pro- 
vided in this behalf by the Governor-General in Council or by the Local Government, 
as the case may be. 

124. Every Rule Committee shall make a report to the High Court established at 
the town at which it is constituted on any proposal to annul, alter 
Committee to qj. to the rules in the First Schedule or to make new rules, and 
toSt before making any rules under section 122 the High Court shall 

take such report into consideration. 
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125. High Courts, other than the Courts specified in section 122, may exercise 
Power of other powers conferred by that section in such manner and subject 

High Courts to to such conditions as the Governor-General in Council may 
make rules. determine : 

Provided that any such High Court may, after previous publication, make a rule 
extending within the local limits of its jurisdiction any rules which have been made 
by any other High Court. 


24 & 25 Viet., 
c. 104. 


Eules subject 
to sanction. 


126, Eules made under the foregoing provisions shall be 
subject to the previous sanction of the following authorities, 
namely : — 


(a) if the rule is made by a High Court established under the Indian High 


Courts Act, 1861, to the sanction of the authority prescribed by section 


15 of that Act for rules made under that section ; 


(h) if the rule is made by any other High Court, to the sanction of the Local 
Government. 


127. Eules so made and sanctioned shall be published in the Gazette of India or in 


Publication of 
rules. 


the local official Gazette, Jas the case may be, and shall from the 
date of publication or from such other date as may be specified have 
the same force and effect, within the local limits of the jurisdiction 


of the High Court which made them, as if ^ they had been contained in the First 


Schedule. 


Matters for 128, (1) Such rules shall be not inconsistent with the provi. 

which rules may sions in the body of this Code, but, subject thereto, may provide 
provide. for any matters relating to the procedure of Civil Courts, 

(2) In particular, and without prejudice to the generality of the powers confer- 
red by sub-section (Ij, such rules may provide for all or any of the following matters, 
namely : — 

(a) the service of summonses, notices and other processes by post or in any 
other manner either generally or in any specified areas, and the proof of 
such service ; 

(5) the maintenance and custody, while under attachment, of live-stock and 
other moveable property, the fees payable for such maintenance and cus- 
tody, the sale of such live-stock and property and the proceeds of such 
sale ; 

(c) procedure m suits by way of counter-claim, and the valuation of such 

suits for the purposes of jurisdiction ; 

(d) procedure in garnishee and charging orders either in addition to, or in sub- 

stitution for, the attachment and sale of debts ; 

(e) procedure where the defendant claims to be entitled to contribution or 

indemnity over against any person whether a party to the suit or not ; 

(f) summary procedure — 

(i) in suits in which the plaintifi seeks only to recover a debt or lig^uidated 
demand in money payable by the defendant, with or without interest, 
arising — 

on a contract express or implied ; or 

on an enactment where the sum sought to be recovered is a fixed 
sum of money or in the nature of a debt other than a penalty ; 
or 
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on a guarantee, where the claim against the principal is in respect of 
a debt or a liquidated demand only ; or 
on a trust ; or 


lii) in suits for the recovery of immoveable property, with or without a claim 
for rent or mesne profits, by a landlord against a tenant whose term has 
expired or has been duly determined by notice to quit, or has become 
liable to forfeiture for non-payment of rent, or against persons claiming 
under such tenant , 

(ij) procedure by way of originating summons , 

(/i) consolidation of suits, appeals and other proceedings ; 

(^) delegation to any Registrar, Prothonotary or Master or other official of the 
Court of any judicial, quasi-judicial and non- judicial duties ; and 

0) forms, registers, books, entries and accounts which may be necessary 
or desirable for the transaction of the business of Civil Courts. 


Power of Char- 
tered High Courts 
to make rules as 
to their original 
civil procedure. 


129. Notwithstanding anything in this Code, any High Court 
established under the Indian High Courts Act, 1861, ^nay make o . » os V' 
such rules not inconsistent with the Letters Patent establishing it c, 104. 
to regulate its own procedure in the exercise of its original civil 
jurisdiction as it shall think fit, and nothing herein contained shall 
afieot the validity of any such rules in force at the commencement 
of this Code. 


130. A High 


Power of other 
High Courts to 
make rules as to 
matters other 
than procedure. 


Court not established under the Indian High Courts Act, 1861, may, ^ qk v* + 
with the previous sanction of the Local Government, make, with ^ c 104^^°* 
respect to any matter other than procedure, any rule which any 
High Court so established might, under section 16 of that Act, 
make with respect to any such matter for any part of the territoiios 
under its jurisdiction which is not included within the limits of a 


^-town. 

131. Rules made in accordance with section 129 or section 130 shall be published in 
the Gazette of India or in the local official Gazette, as the case may 
be, and shall from the date of publication or from such other date 
as may be specified have the force of law. 


Publication of 
rules. 


PART XI. 

Miscellaneous. 

132. (1) Women who, according to the customs aud m imicrs 
of the country, ought not to be compelled to appear in public shall 
be exempt from personal appearance in Court. 

(2) Nothing heroin contained shall be deemed ti exempt such women from 
arrest m execution of civil process in any case in which the arrest of women is not pro- 
hibited by this Code . 


Exemption of 
certain women 
from personal 
appearance. 


133 . (1) The Local Government may, by notification in the local official Gazette, 
exempt from peisonal appearance in Oourc any person whose 
rank, in the opinion of such Givecnment, entitles him to the 
privilege of exemption. 


Exemption of 
other persons. 
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Exemp tion 
from arrest un- 
der civil process. 


(2) The names and residences of the persons so e^cempted shd.li, fiomtime to 
time, be forwarded to the High Oouit by the Local Government and a lisc of such 
persons shall be kept in such Court, a id a Use of such pecsons as reside wiehin the 
local limits of the jurisdiction of each Coure subordinate to the High Court shall be kept 
in such subordinate Court. 

(3) Where any person so exempted claims the privilege of such exemption, and 
it is consequently necessary to examine him by commission, he shall pay the costs of 
that commission, unless the party requiring his evidence pa} s such costs. 

Arrest other TIjq provisions of sections 55, 57 and 59 shall apply, so 

ti^of decree*^^* persons arrested under this Code. 

135. (1) No Judge, Magistrate or other judicial officer shall be 
liable to arrest under civil process while going to, presiding in, or 
returning from, his Court. 

(2) Where any matter is pending before a tribunal having jurisdiction therein, or 
believing m good faith that it has such jurisdiction, the parties thereto, their p eaders, 
mukhtars, revenue-agents and recognized agents, and their witnesses acting in obedi- 
ence to a summons, shall be exempt from arrest under civil process other than process 
issued by such tribunal for contempt of Court while going to or attending such tribunal 
for the purpose of such matter, and while returning from such tribunal. 

(3) Nothing in sub-section (2) shall enable a judgment-debtor to claim exemption 
from arrest under an order for immediate execution or where such judgment-debtor 
attends to show cause why he should not be committed to prison in execution of a 
decree. 

136. (1) Where an. application is mide that any person shall be arrested or that 
Procedure any property shall be attached under any provision of this 
Code not relating to the execution of decrees, and such person 
resides or such property is situate outside the local limits of the 
jurisdiction of the Court to which the application is made, the Court 
may, in its discretion, issue a warrant of arrest or make an order 
Qf attachment, and send to the District Court within the local Umits of whose 
jurisdiction such person or property resides or is situate a copy of the warrant or 
order, together with the probable amount of the costs of the arrest or attachment. 

(3) The District Court shall, on receipt of such copy and amount, cause' the 
arrest or attachment to be made by its own officers, or by a Court subordinate to itself, 
and shall the Court which issued or made such warrant or order of the arrest 

or attachment. 

(3) The Court making an arrest under this secti^ shall send the person 
arrested to the Court by which the warraiat of arrest was issiliea,^ess he shows cause 
to the satisfaction of the former Court why he should not be senH^^e latter Court, 
or unless he furmshes sufficient security for his appearance before th^>liditft^ 
for satisfying any decree that may be passed against him by that Court, in eit 
which cases the Court making the arrest shall release him. 

(4) Where a person to be arrested or moveable property to be attached under this 
section is within the local limits of the ordinary original civil jur sdiction of the High 
Coure of Judicature at Fort William in Bengal or at Madras or at Bombay, or of the 
Chief Court of Lower Burma, the copy of the warrant of arrest or of the order of attach- 
ment, and the probable amount of the costs of the arrest or attachment, shall be sent to 
the Ckjurt of Small Causes of Calcutta, Malras, Bombay or Rangoon, as the case may 
be, and tha’. Court, on receipt of thi copy ani amount, shall proceed as if it were the 
District Court. 


where person to 
be arrested or 
property to be 
attached is out- 
side district. 
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137. (1) The language which, on the commencement of this Code, is the language 
Language of Court subordinate to a High Court shall continue to be the 

subordinate language of such subordinate Court until the Local Government 
Courts. otherwise directs. 

(2) The Local Government may declare what shall be the language of any such 
Court and in what character applications to and proceedings in such Court shall be 
written. 

(3) Where this Code requires or allows anything other than the recording of 
evidence to be done in writing in any such Court, such writing may be in English ; but 
if any party or his pleader is unacquainted with English a^translation into the language 
of the Court shall, at his request, bo supplied to him ; and the Court shall make such 
order as it thinks fit in respect of the payment of the costs of such translation. 

138. (1) The Local Government may, by notification in the local 
official Gazette, direct with respect to any Judge specified in the 
notification, or falling under a description set forth therein, that 
evidence in oases in which an appeal is allowed shall be taken 
down by him in the English language and in manner pro- 
scribed. 

(2) Where a Judge is prevented by any sufficient reason from complying with a 
direction under sub-section (1), he shall record the reason and cause the evidence to be 
taken down in writing from his dictation in open Court. 

Oath on affida- 
vit by whom to 139. In the case of any affidavit and or this Code — 

bo administered. 

(а) any Court or Magistrate, or 

(б) any officer or other person whom a High Court may appoint in this behalf, 

or 

(c) any officer appointed by any other Court which the Local Government has 
generally or specially oiupoworcd in this behalf, 
may administer the oath to the deponent. 

140, (1) In any Admiralty or Vice-Admiralty cause of salvage, towage or collusion, 
the Court, whether it bo exorcising its original or its appoUato juris- 

Asscssors in j^i^tion, may, if it thinks fit, and shall upon request of cither party 
ca\>.sos of salvage, , i. -i. • ■ t -i 

to such cause, summon to its assistance, m such manner as it may 

direct or as may be proscribed, two coiiipotont assessors ; and such 

assessors shall attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his attondaiico, to bo paid by 
such of the parties as the Court may direct or us may be proscribed. 

141. The procedure provided in this Code in regard to suits 
shall bo followed, as far as it can be made applicable, in all proceed- 
ings in any Court of civil jurisdiction. 

142. All orders and notices served on or given to any person 
under the provisions of this Code shall bo in writing. 

where chargeable on a notice, summons or letter issued under this 
Code and forwarded by post, and the foe for registering the same, 
shall bo paid within a time to bo fixed before the communication 
is made ; 

Provided that the Local Government, with the previous sanction of the Govornor 
General in Council, may remit such post.iigo,'or fee, or both, or may proscribe a scale of 
court-fees to be levied in lieu thereof. 

E 


Misoollanoous 

proceedings. 

Orders and 
notices to bo in 
writing. 

143. Postage, 
Postage, 


Power for Local 
Government 
to require evi- 
dence to bo re- 
corded in Eng- 
lish. 
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iii. (1) Where aud in so far as a decree is varied or reversed, the Court of first 
instance shall, on the application of any party entitled to any 
Application for benefit by way of restitution or otherwise, causp> such restitution to 
res 1 u ion. made as will, so far as may be, place the parties in the position 

which they would have occupied but for such decree or such part thereof as has been 
varied or reversed ; and for this purpose, the Court may make any orders, including 
orders for the refund of costs and for the payment of interest, damages, compensation 
and mesne profits, which are properly consequential on such variation or reversal. 

(2) No suit shall be instituted for the purpose of obtaining any rcstitu'ion or 
other relief which could be obtained by application under sub-section (1). 

Enforcement of 

liability of 145. Where any person has become liable as surety — 

surety. 

{a) for the performance of any decree or any part thereof, or 
(6) for the restitution of any property taken in execution of a decree, or 
(c) for the payment of any money, or for the fulfilment of any condition 
imposed on any person, under an order of the Court in any suit or in 
any proceeding consequent thereon, 

the decree or order may be executed against him, to the extent bo which ho has ren- 
dered himself personally liable, m the manner herein provided for the execution of 
decrees, and such person shall, for the purposes of appeal, be deemed a party within the 
meamng of section 47. 

Provided that such notice as the Court in each case thinks sufficient has boon 
given to the surety. 

146. Save ashtherwise provided by this Code or by any law for the time being 
in force, where any proceeding may be taken or application made 

Proceedings by ^y or against any person, then the proceeding may be taken or 
or against repre- 

sentatives. application may be made by or against any person claiming 

under him. 


147. In all suits to which any person under disability is a party, any consent or 

Consent or agreement as to any proceeding shall, if given or made with the 

agreement by express leave of the Court by the next friend or guardian for the 

persons under suit, have the same force and effect as if such person were under no 

disability. disability and had given such consent or made such agreement. 

148. Where any period is fixed or granted by the Court for the doing of any act 

prescribed or allowed by this Code, the Court may, in its discretion, 
of^imT^^^^^^ time, enlarge such period, oven though the period 

originally fixed or granted may have expired. 


149, Where the whole or any part of any fee prescribed for any document by the 

law for the time being in force relating to court-fees has not been 
u ^drficien^^of Court may, in its discretion, at any stage, allow the per 

court-fees. ^ whom such fee is payable, to pay the whole or part, as the 

case may be, of such court-fee; and upon such payment the docu- 
ment, in respect of which such fee is payable, shall have the same force and effect as 
if such fee had been paid in the first instance. 

150. Save as otherwise provided, where the business of any Court is transferred to 

any other Court, the Court to which the business is so transferred 
bu^ffiS?^^ shall have the same powers and shall perform the same duties as 

those respectively conferred and imposed by or under this Code 
upon the Court from which the business was so transferred. 
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Saving of in- 
herent powers of 
Court. 


Amendment of 
judgments, 
decrees or orders. 

153. The Court 

General power 
to amend. 


Saving of pre- 
sent right of 
appeal. 


Amendment of 
certain Acts. 


Repeals. 


151. Nothing m this Code shall bo deemed to limit or other- 
wise affect the inherent power of the Court to make such orders as 
may be necessary for the ends of justice or to prevent abuse of the 
process of the Court. 

152. Clerical or arithmetical mistakes in judgments, decrees or 
orders or errors arising therein from any accidental slip or omission 
may at any time be corrected by the Court either of its own motion 
or on the application of any of the parties. 

may at any time, and on such terms as to costs or otherwise as it 
may think fit, amend any defect or eiror in any proceeding in a suit ; 
and all necessary amendments shall bo made for the purpose of 
determining the real question or issue raised by or depending on 
such proceeding. 

154. Nothing m this Code shall affect any present right of 
appeal which shall have accrued to any party at its commence- 
ment. 

155. The enactments mentioned in the Fourth Schedule arc 
hereby aniondod to the extent specified m the fourth column 
thereof. 

156. The enactments mentioned in the Fifth Schedule arc 
hereby repealed to the extent specified m the fourth column 
thereof. 


157. Notifications published, declarations and rules made, places appointed, agree- 

Continuanoe of nionts filed, scales proscribed, forms framed, appointments made 

orders under and powers conferred under Act VIII of 1859 or under any Code of 

repealed enact- (jivil Procedure or any Act amending the same or under any other 

enactment hereby repealed shall, so far as they are consistent with 
this Code, have the same force and effect as if they had boon respectively published, 
made, appointed, filed, prescribed, framed and conferred under this Code and by the 
authority empowered thereby in such behalf. 

158. In every onaotmont or notification passed or issued before the commoncemont of 
this Code in which rcferouoo is made to or to any Chapter or section 
of Act VIII of 1859 or any Code of Civil I^rocoduro or any Act 
amending the same or any other onactincnL hereby repealed, such 
roforonoo shall, so far as may bo practicable, bo taken to bo made to 
this Code or to its corresponding Part, Order, section or rule. 


Reference t o 
Code of Civil 
Procedure a n d 
other repealed 
enactments 




THE CODE OF CIVIL PROCEDURE, 1908 

(ACT V OF 1908) 


SCHEDULES 


THE FIRST SCHEDULE 

OKDER I. 

Parties to Suits. 

Rules 

1. Who may be joined as plaintiffs. 

2. Power of Court to order separate trials, 

3. Who may be joined as" defendants. 

4. Court may give jtidgment for or against one or more of joint 

parties. 

5. Defendant need not be interested in all the relief claimed. 

6. Joinder of parties liable on same contract. 

7. When plaintiff in doubt from whom redress is to be sought. 

8. One person may sue or defend on behalf of all in same interest. 

9. Misjoinder and non-joinder. 

10. Suit in name of wrong plaintiff. 

Court may strike out or add parties. 

Where defendant added, plaint to be amended. 

11. Conduct of suit. 

12. Appearance of one of several plaintiffs or defendants for others. .ii| 

13. Objections as to non-joinder or misjoinder. 


ORDER II. 
Frame op Suit. 

1. Frame of suit. 

2. Suit to include the whole claim. 
Relinquishment of part of claim. 
Omission to sue for one of several reliefs. 

3. Joinder of causes of action. 
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4. Only certain claims to be joined for recovery of immoveable 

property. 

5. Claims by or against executor, administrator or heir. 

6. Power of Court to order separate trials. 

7. Objections as to misjoinder. 

ORDEB III. 

Bboognized Agents and Pleadees. 

1. Appearances, etc., may be in person, by recognized agent or by 

pleader. 

2. Recognized agents, 

-3. Service of process on recognized agent. 

4. Appointment of pleader. 

6. Service of process on pleader. 

'6. Agent to accept service. 

Appointment to be in writing and to be filed in Court, 

' ORDER lY, 

Institution of Suits, 

1. Suit to be commenced by plaint. 

2. Register of suits. 


ORDER V. 

Issue and Service of Summons. 

Issue of Summojis, 

1. Summons, 

2. Copy or statement annexed lo summons. 

3. Court may order defendant or plaintiff to appear in person. 

4. No party to be ordered to appear in person unless resident with- 

in certain limits. 

5. Summons to be either to settle issues or for final disposal. 

6. Fixing day for appearance of defendant. 

7. Summons to order defendant to produce documents relied on by 

him, 

.8. On issue of summons for final disposal, defendant to be directed 
to produce his witnesses. 

Service of Summons. 

3. Delivery or transmission of summons for service. 

IOl Mode of service. 
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1 1 . Service on several defendants. 

12. Service lo be on defendant in person when practicable, or on 

his agent. 

13. Service on agent by whom defendant carries on business. 

14. Service on agent in charge in suits for immoveable property. . 

15. Where service may be on male member of defendant’s family. 

16. Person served to sign acknowledgment. 

17. Procedure when defendant refuses to accept service, or cannot be 

found. 

18. Endorsement of time and manner of service. 

19. Examination of serving officer. 

20. Substituted service. 

Effect of substituted service. 

Where service substituted, time for appearance to be fixed. 

21. Service of summons where defendant resides within jurisdiction 

of another Court. 

22. Service, within Presidency-towns and Rangoon, of summons 

issued by Courts outside. 

23. Duty of Court to which summons is sent. 

24. Service on defendant in prison. 

25. Service where defendant resides out of British India and has no 

agent. 

26. Service in foreign territory through Political Agent or Court. 

27. Service on civil public officer or on servant of railway company 

or local authority. 

28. Service on soldiers. 

29. Duty of person to whom summons is delivered or sent for service. 
80. Substitution of letter for summons. 

ORDER VI. 

Pleadinos gbnbbally. 

1. Pleading. 

2. Pleading to state material facts and not evidence. 

3. Forms of pleading. 

4. Particulars to be given where necessary. 

5. Further and better statement, or particulars. 

6. Condition precedent, 

7. Departure. 

8. Denial of contract. 

9. Effect of document to be stated, 

10. Malice, knowledge, etc. 
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11. Notice. 

12. Implied contract, or relation. 

13. Presumptions of law. 

14. Pleading to be signed. 

15. Verification of pleadings. 

16. Striking out pleadings. 

17. Amendment of pleadings. 

18. Failure to amend after order. 

OEDEE VII. 

Plaint. 

1. Particulars to be contained in plaint. 

2. In money suits. 

3. "Where the subject-matter of thejsuit is immoveable property. 

4. When plaintiflf sues as representative. 

5. Defendant’s interest and liability to be shown. 

6. Grounds of exemption from limitation law. 

7. Belief to be specifically stated. 

8. Belief founded on separate grounds. 

9. Procedure on admitting plaint. 

Concise statements. 

10. Eetum of plaint. 

Procedure in returning plaint. 

11. Eejection of plaint. 

12. Procedure on rejecting plaint. 

13. Where rejection of plaint does not preclude presentation of fresh 

plaint. * 

Documents eblibd on in plaint. 

14. Production of document on which plaintiff sues. 

List of other documents. 

15. Statement in case of documents not in his possession or power. 

16. Suits on lost negotiable instruments, 

17. Production of shop-book. 

Original entry to be marked and returned. 

18. Inadmissibility of document not produced when plaint filed. 

OEDEE VIII. 

Weitten Statement and Set-off. 

1. Written statement. 

2. New facts must be specially pleaded. 

3. Denial to be specific. 
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4. Evasive denial. 

5. Specific denial* 

6. Particulars of set-off to be given in written statement. 

Effect of set-off. 

7. Defence or set-off founded on separate grounds. 

8. New ground of defence. 

9. Subsequent pleadings. 

10. Procedure when party fails to present written statement called 
for by Court. 

OEDER IX. 

Appbabance OB Paetibs and Oonsbqubnob of 
Non-appbaeance. 

I. Parties to appear on day fixed in summons for defendant to 

appear and answer. 

9. Dismissal of suit where summons not served in consequence of 

plaintiff’s failure to pay costs. 

3. Where neither party appears, suit to be dismissed. 

4. Plaintiff may bring fresh suit or Court may restore suit to file. 

5. Dismissal of suit where plaintiff, after summons unserved, fails 

for a year to apply for fresh summons. 

6. Procedure when only plaintiff appears. 

When sun^ons duly served. 

When summons not duly served. 

When summons served, but not in due time. 

7. Procedure where defendant appears on day of adjourned hearing 

and assigns good cause for previous non-appearance, 

8. Procedure where defendant only appears, 

9. Decree against plaintiff by default bars fresh suit. 

10. Procedure in case of non-attendance of one or more of several 

plaintiffs. 

II. Procedure in case of non-attendance of one or more of several 

defendants. 

12. Consequence of non-attendance, without sufficient cause shown, 

of party ordered to appear in person. 

Setting aside Decrees ex parte. 

13. Setting aside decree ex parte against defendant. 

14. No decree to be set aside without notice to opposite pasty. 
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OEDEB X. 

Examination of Parties by the Court. 

Eules 

1. Ascertainment whether allegations in pleadings are admitted 

denied. 

2. Oral examinartion of party, or companion of party. 

3. Substance of examination to be written, 

4. Consequence of refusal or inability of pleader to answer. 

OEDEE XL 

Discovery and Inspection. 

1. Discovery by interrogatories. 

2. Particular interrogatories to be submitted. 

3. Costs of interrogatories, 

4. Form of interrogatories. 

6. Corporations. 

6. Objections to interrogatories by answer. 

7. Setting aside and striking out interrogatories. 

8. Affidavit in answer, filing. 

9. Form of affidavit in answer. 

10. No exception to be taken. 

11. Order to answer or answer farther. 

12. Application for discovery of documents. 

13. Affidavit of documents. 

14. Production of documents. 

16. Inspection of documents referred to in pleadings or affidavits. 

16. Notice to produce. ^ 

17. Time for inspection when notice given. 

^18. Order for inspection. 

19. Verified copies. 

20. Premature discovery. 

21. Non-compliance with order for discovery. 

22. Using answers to interrogatories at trial. 

23. Order to apply to minors. 

OEDEE XIL 
Admissions. 

1. Notice of admission of case, 

2. Notice to admit documents. 

3. Form of notice. 

4. Notice to admit facts. 

5. Form of admissions. 
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6. Judgment on admissions. 

7. Affidavit of signature. 

8. Notice to produce documents. 

9. Costs. 


OUDEE XIII. 

Peodxjction, Impounding and Ebturn op Documents. 

1. Documentary evidence to be produced at first hearing. 

2. Effect of non-production of documents. 

3. Eejection of irrelevant or inadmissible documents. 

4. Endorsements on documents admitted in evidence. 

5. Endor.seineats on copies of admitted entries in .books, accounts 

and records. 

6. Endorsements on documents rejected as inadmissible in evidence. 

7. Eecording of admitted and return of rejected documents. 

8. Court may order any document to be impounded. 

9. Eeturn of admitted documents. 

10. Court may send for papers from its own records or from other' 

Courts. 

11. Provisions as to documents applied to material objects. 

ORDEE XIV. 

Settlement of Issues and Determination op Suit on 
Issues op Law oe on Issues agreed upon. 

1. Framing of issues. 

2. Issues of law and of fact. 

3. Materials from which issues may be framed. 

4. Court may examine witnesses or documents before framing. 

issues. 

5. Power to amend, and strike out, issues. 

6. Questions of fact or law may by agreement be stated in form of 

issues. 

7. Court, if satisfied that agreement was executed in godd faith, 

may pronounce judgment. 

. ORDER XV. 

Disposal op the Suit at the first hearing. 

1. Parties not at issue. 

2. One of several defendants not at issue. 

3. Parties at issue. 

4. Failure to produce evidence. 

3492 ^’ “ "* *"2 
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ORDER XVI. 

• SuMaioNiNa AND Attendance of Witnesses. 

.Rules 

1. Summons to attend to give evidence or produce documents. 

2. Expenses of witness to be paid into Court on applying for 

summons. 

Experts. 

Scale of expenses. 

-3. Tender of expenses to witness. 

4. Procedure where insufficient sum paid in. 

Expenses of witnesses detained more than one day. 

'5. Time, place and purpose of attendance to be specified in 
summons. 

■6. Summons to produce document. 

7. Power to require persons present in Court to give evidence or 

produce document. 

8. Summons how served. 

9. Time for serving summons. 

10. Procedure where witness fails to comply with summons. 

11. If witness appears, attachment may be withdrawn. 

12. Procedure if witness fails to appear. 

13. Mode of attachment. 

14. Court may of its own accord summon as witnesses strangers to 

suit. 

15. Duty of persons summoned to give evidence or produce document. 

16. When they may depart. 

17. Application of rules 10 to 13. 

18. Procedure where witness apprehended cannot give evidence or 

produce document, 

19. No witness to be ordered to attend in person unless resident 

vnthin certain limits. 

"20. Consequence of refusal of party to give evidence when called on 
by Court. 

''21. Rules as to witnesses to apply to parties summoned. 


ORDER XVII. 

Adjournments. 

1* Court may grant time and adjourn hearing. 

Costs of adjournment. 

2. Procedure if parcies fail to appear on day fixed. 

•3. Court may proceed notwithstanding either party fails to produce 
evidence, etc. 
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OEDEE XVIII. 

Heaeing op the Suit and Examination op Witnesses. 
Eules 

1. Eight to begin. 

2. Statement and production of evidence. 

3. Evidence vyhere several issues. 

4. Witnesses to be examined in open Court. 

5. How evidence shall be taken in appealable cases. 

6. When deposition to be interpreted. 

7. Evidence under section 138. 

8. Memorandum when evidence not taken down by Judge. 

9. When evidence may be taken in English. 

10. Any particular question and answer may be taken down. 

11. Questions objected to and allowed by Court. 

12. Eemarks on demeanour of wil^^nesses. 

13. Memorandum of evidence in unappealable cases. 

14. Judge unable to make such memorandum to record reasons of 

his inability. 

15. Power to deal with evidence taken before another Judge. 

16. Power to examine witness immediately. 

17. Court may recall and examine witness. 

18. Power of Court to inspect. 

OEDEE XIX. 

Apfidavits. 

1. Power to order any point to be proved by affidavit. 

2. Power to order attendance of deponent for cross-examination. 

•3. Matters to which affidavits shall be confined. 


OEDEE XX. 

Judgment and Dbcbbe. 

3. Judgment when pronounced. 

2. Power to pronounce judgment written by Judge’s predecessor. 

3. Judgment to be signed. 

4. Judgments of Small Cause Courts. 

Judgments of other Courts. 

6. Court to state its decision on each issue. 

6. Contents of decree. 

7. Date of decree. 

8. Procedure where J udge has vacated office before signing decree. 

9. Decree for recovery of immoveable property. 

10. Decree for delivery of moveable property. 
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11. Decree may direct payment by instalments. 

Order, after decree, for payment by instalments. 

12. Decree for possession and mesne profits. 

13. Decree in administration-snit. 

14. Decree in pre-emption-suit. 

15. Decree in suit for dissolution of partnership. 

16. Decree in suit for account between principal and agent. 

17. Special directions as to accounts. 

18- Decree in suit for partition of property or separate possession of 
a share therein. 

19. Decree when set-off is allowed. 

Appeal from decree relating to set-off. 

20. Certified copies of judgment and decree to be furnished. 

ORDER XXI. 

Execution oy Decbebs and Orders. 

Payment under Decree. 

1. Modes of paying money under decree. 

2. Payment out of Court to decree-holder. 

Courts executing Decrees. 

3. Lands situate in more than one jurisdiction. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

6. Procedure where Gourc desires that its own decree shall be 

executed by another Court. 

7. Court receiving copies of decree, etc., to file same without proof 

8. Execution of decree or order by Court to which it is sent, 

9. Execution by High Court of decree transferred by other Court.. 

Application for execution. 

10. Application for execution, 

11. Oral application. 

Written application. 

12. Application for attachment of moveable property not in judg- 

ment-debtor's possession. 

13. Application for attachment of immoveable property to contain 

certain particulars. 

14. Power to require certified extract from Collector’s register in 

certain cases. 

15. Application for execution by joint decree-holder. 

16. Application for execution by transferee of decree. 
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17. Procedure on receiving application for execution of decree. 

18. Execution in case of cross-decrees. 

19. Execution in case of cross-claims under same decree. 

20. Cross-decrees and cross-claims in mortgage suits. 

21. Simultaneous execution. 

22. Notice to show cause against execution in certain cases. 

23. Procedure after issue of notice. 

Process of execution. 

24. Process for execution. 

25. Endorsement on process. 

Stay of execution. 

26. When Court may stay execution. 

Power to require security from, or impose conditions upon, 
judgment-debtor. 

27. Liability of judgment-debtor discharged. 

28. Order of Court which passed decree or of appellate Court to be 

binding upon Court applied to. 

29. Stay of execution pending suit between decree-holder and judg- 

ment-debtor. 

Mode of execution. 

•30. Decree for payment of money. 

31. Decree for specific moveable property. 

32. Decree for specific performance, for restitution of conjugal rights, 

or for an injunction. 

38. Discretion of Court in executing decrees for restitution of 
conjugal rights. 

34- Decree for execution of document, endorsement of negotiable 
instrument. 

■35. Decree for immoveable property. 

36. Decree for delivery of immoveable property when in occupancy 

of tenant. 

Arrest and detention in the Oioil prison. 

37. Discretionary power to permit judgment-debtor to show cause 

against detention in prison. 

38. Warrant for arrest to direct judgment-debtor to be brought up, 

39. Subsistence-allowance. 

40.. Proceedings on appearance of judgment-debtor in obedience to 
notice or after arrest. 
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41. Examination of jadgment-debtor as to his property. 

42. Attachment in case of decree for rent or mesne profits or other 

matter, amount of which to be subsequently determined, 

43. Attachment of moveable property, other than agricultural 

produce, in possession of judgment-debtor. 

44. Attachment of agricultural produce. 

45. Provisions as to agricultural produce under attachment. 

46. Attachment of debt, share and other property not in possession 

of judgment-debtor. 

47. Attachment of share in moveables. 

48. Attachment of salary or allowances of public officer or servant of 

railway company or local authority. 

49. Attachment of partnership property. 

50. Execution of decree against firm. 

51. Attachment of negotiable instruments. 

52. Attachment of property in custody of Court or public officer. 

53. Attachment of decrees. 

54. Attachment of immoveable property. 

55. Removal of attachment after satisfaction of decree. 

56. Order for payment of coin or currency notes to party entitled 

under decree. 

57. Determination of actachment. 

Investigation of claims and objections, 

58. Investigation of claims to, and objections to attachment of, 

attached property. 

Postponement of sale. 

59. Evidence to be adduced by claimant. 

60. Release of property from attachment. 

61. Disallowance of claim to property attached. 

62. Continuance of attachment subject to claim of incumbrancer. 

63. Saving of suits to establish right to attached property. 

Sale generally, 

64. Power to order property attached to be sold and proceeds to be 

paid to person entitled. 

65. Sales by whom conducted and how made. 

66. Proclamation of sales by public auction, 

67. Mode of making proclamation. 

68. Time of sale. 

69. Adjournment or stoppage of sale. 

70. Saving of certain sales. 
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71. Defaulting purchaser answerable for loss on re-sale. 

72. Decree-holder not to bid for or buy property without permission. 
Where decree-holder purchases, amount of decree may be taken* 

as payment. 

73. Eestriction on bidding or purchase by officers. 

Sale of moveable property. 

74 . Sale of agricultural produce. . 

75. Special provisions relating to growing crops. 

76. Negotiable instruments and shares in corporations. 

77. Sale by public auction. 

78. Irregularity not to vitiate sale, but any person injured may sue, 

79. Delivery of moveable property, debts and shares. 

80. Transfer of negotiable instruments and shares. 

81. Vesting order in case of other property. 

Sale of immoveable property. 

82. What Courts may order sales. 

83. Postponement of sale to enable judgment- debtor to raise amount 

of decree, 

84. Deposit by purchaser and re-sale on default. 

85. Time for payment in full of purchase-money. 

86. Procedure in default of payment. 

87. Notification on re-sale. 

88. Bid of co-sharer to have preference. 

89. Application to set aside sale on deposit. 

90. Application to set aside sale on ground of irregularity or fraud, 

91. Application by purchaser to set aside sale on ground of judg- 

ment-debtor having no saleable interest. 

92. Sale when to become absolute or be set aside. 

93. Eeturn of purchase-money in certain cases. 

94. Certificate to purchaser. 

95. Delivery of property in occupancy of judgment-debtor. 

96. Delivery of property in occupancy of tenant. 

Resistance to delivery of possession ta decree-holder or purchaser, 

97. Eesistance or obstruction to possession of immoveable property.. 

98. Eesistance or obstruction by judgment-debtor. 

99. Eesistance or obstruction by bona fide claimant,. 

100. Dispossession by decree-holder or purchaser. 

101. Bona fide claimant to be restored to possession, 

102. Eules not applicable to transferee liie pendente. 

163 . Orders conclusive subject to regular suit. 
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OEDEE XXII. 

Death, Marriage anb Insolvbncx of Parties. 

JlULBS 

1. No abatement) by parly’s death, if right to sue survives. 

2. Procedure where one of several plaintiffs or defendants dies and 

right to sue survives. 

3. Procedure in case of death of one of several plaintiffs or of sole 

plaintiff. 

4. Procedure in case of death of one of several defendants or of 

sole defendant. 

5. Determination of question as to legal representative. 

6. No abatement by reason of death after hearing. 

'7. Suit not abated by marriage of female party. 

8. When plaintiff’s insolvency bars suit. 

Procedure where assignee fails to continue suit or give security. 

9. Effect of abatement or dismissal. 

UO. Procedure in case of assignment before final order in suit. 

Ul. Application of Order to appeals. 

12. Application of Order to proceedings. 

OEDEE XXIII. 

Withdrawal and Adjustment of Suits. 

1. Withdrawal of suit or abandonment of pare of claim. 

■2. Limitation law not affected by first suit. 

3. Compromise of suit. 

-4. Proceedings in execution of decrees not affected. 

OEDEE XXIV. 

Payment into Court. 

1. Deposit by defendant of amount in satisfaction of claim. 

‘2. Notice of deposit. 

3. Interest on deposit not allowed to plaintiff after notice. 

4. Procedure where plaintiff accepts deposit as satisfaction in part. 
Procedure where he accepts it as satisfaction in full. 


OEDEE XXV. 

Security for Costs. 

1. When security for costs may be required from plaintiff. 

Eesidence out of British India. 

.2. Effect of failure to furnish security. 
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ORDER XXVI. 

Commissions. 

Commissio7is to examine witnesses. 

Rules 

1. Oases in which Court may issue commission to examine witness. 

2. Order for commission. 

3. Where witness resides within Court’s jurisdiction. 

4. Persons for whose examination commission may issue. 

5. Commission or request to examine witness not within British 

India. 

6. Court to examine witness pursuant to commission. 

7. Return of commission with depositions of witnesses. 

8. When depositions may be read in evidence. 

Commissions for local investigations. 

9* Commissions to make local investigations. 

10. Procedure of Commissioner. 

Report and depositions to be evidence in suit. Commissioner 
may be examined in person. 

Gommi'^sions to examine accounts, 

11. Commission to examine or adjust accounts. 

12. Court to give Commissioner necessary instructions. 

Proceeaings and report to be evidence. Court may direct 

further inquiry. 

Commissions to make partitions. 

13. Commission to make partition of immoveable property, 

14. Procedure of Commissioner. 

General provisions. 

15. Expenses of commission to be paid into Court. 

16. Powers of Commissioners. 

17. Attendance and examination of witnesses before Commissioner. 

18. Parties to appear before Commissioner. 


ORDER XXVII. 

Suits by or against the Government or Public Oefigbrs 
IN their official cap^voity. 

1. Suits by or against Government. , 

2. Persons authorbed to act for Govnrament. 

3. Plaints in suit by or against Government. 
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4. Agent for Government to receive process. 

5. Fixing of day for appearance on behalf of Government. 

6. Attendance of person able to answer questions relating to suit 

against Government. 

7. Extension of time to enable public officer to make reference to 

Government. 

8. Procedure in suits against public officer. 


OEDER XXVIII. 

Suits by or against Militaby Men. 

1. Officers or soldiers who cannot obtain leave may authorize any 

person to sue or defend for them. 

2. Person so authorized may act personally or appoint pleader. 

3. Service on person so authorized, or on his pleader, to be good 

service. 


ORDER XXIX. 

Suits by or against Corporations. 

1. Subscription and verification of pleading. 

2. Service on corporation. 

3. Lower Court to require personal attendance of officer of 

corporation. 


ORDER XXX. 

Suits by or against Firms and Persons carrying on business- 

IN NAMES OTHER THAN THEIR OWN. 

1. Suing of partners in name of firm. 

2. Disclosure of partners’ names. 

3. Service. 

4. Right of suit on death of partner. 

5. "Notice in what capacity served. 

6. Appearance of partners. 

7. No appearance except by partners. 

8. Appearance under protest. 

9. Suits between co-partners. 

10. Suit against person carrying on business in name other than 
his own. 
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OBDEE XXXI. 

Suits by ok against Tbustbbs, Executors and Administrators. 
Bulbs 

1. Bepresentation of beneficiaries in suits concerning property 

vested in trustees, etc. 

2. Joinder of trustees, executors and administrators. 

3. Husband of married executrix not to join. 


OBDBB XXXII. 

Suits by or against Minors and Persons of Unsound Mind. 

1. Minor to sue by next friend. 

2. Where suit is instituted without next friend, plaint to be taken 

off the file. 

3. Guardian for the suit to be appointed by Court for minor defen- 

dant. 

4. Who may act as next friend or be appointed guardian for the 

suit. 

5. Representation of minor by next friend or guardian for the suit. 

6. Receipt by next friend or guardian for the suit of property under 

decree for minor. 

7. Agreement or compromise by next friend or guardian for the 

suit. 

8. Retirement of next friend. 

9. Removal of next friend. 

10. Stay of proceedings on removal, etc., of next friend. 

11. Retirement, removal or death of guardian for the suit. 

12. Course to be followed by minor plaintiff or applicant on attaining 

majority. 

13. Where minor co-plaintiff attaining majority desires to repudiate 

suit. 

14. Unreasonable or improper suit, 

15. Application of rules to persons of unsound mind. 

16. Saving for Princes and Chiefs. 


ORDER XXX III. 
Suits by Paupers. 

1. Suits may be instituted in forma pwuperis. 

2. Contents of application. 

3. Presentation of appHcatidh. 
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Eulbs 

4. Examination of applicant. 

If presented by agent, Court may order applicant to be examined 
by commission. 

6. Eejection of application. 

6. Notice of day for receiving evidence of applicant’s pauperism. 

7. Procedure at hearing. 

8. Procedure if application admitted. 

9. Dispaupering. 

10. Costs where pauper succeeds. 

11. Procedure where pauper fails. 

12. G-overnment may apply for payment of court-fees. 

13. Government to be deemed a party. 

14. Copy of decree to be sent to Collector. 

15. Refusal to allow applicant to sue as pauper to bar subsequent 

application of like nature. 

16. Costs, 


ORDER XXXIV. 

Suits relating to Mortgages of Immoveable Property. 

1. Parties to suits for foreclosure, sale and redemption. 

2. Preliminary decree in foreclosure-suit. 

3. Final decree in foreclosure-suit. 

Power to enlarge time. 

Discharge of debt. 

4. Preliminary decree in suit for sale. 

Power to decree sale in foreclosure-suit. 

5. Final decree in suit for sale. 

6. Recovery of balance due on mortgage. 

7. Preliminary decree in redemption-suit. 

8. Final decree in redemption -suit. 

Power to enlarge time. 

9. Decree where nothing is found due or where mortgagee has been 

overpaid. 

10. Costs of mortgagee subsequent to decree. 

11. Right of mesne mortgagee to redeem and foreclose. 

12. Sale of property subject to prior mortgage. 

13. Application of proceeds. 

14. Suit for sale necessary for bringing mortgaged property to sale. 

15. Charges. * 
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ORDER XXXV. 
Interpleader. 
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Rules 

1. Plaint in interpleader-suit. 

2. Payment of thing claimed into Court. 

3. Procedure where defendant is suing plaintiff, 

4. Procedure at first hearing. 

5. Agents and tenants may not institute interpleader-suits. 

6. Charge for plaintiff’s costs. 


ORDER XXXVI. 

Special Case. 

1. Power to state case for Court’s opinion. 

2. Where value of subject-matter must be stated. 

3. Agreement to be filed and registered as suit. 

4. Parties to be subject to Court’s jurisdiction. 

5. Hearing and disposal of case. 

ORDER XXXVII. 

Summary Procedure on Negotuble Instruments. 

1. Application of Order. 

2. Institution of summary suits upon bills of exchange, etc. 

3. Defendant showing defence on merits to have leave to appear. 

4. Power to set aside decree. 

5. Power to order bill, etc., to be deposited with officer of Court. 

6. Recovery of cost of noting non-acceptance of dishonoured bill or 

note. . 

7. Procedure in suits. 


ORDER XXXVIII. 

Arrest and Attachment before Judgment. 

Arrest before duigmerit. 

1. Where defendant may be called upon to furnish security for 

appearance. 

2. Security. 

3. Procedure on application by surety to be discharged. 

4. Procedure where defendant fails to furnish security or find !fresh 

security. 
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Attachment before Judgment. 

Eules 

6. Where defendant may be called upon to furnish security for 

production of property. 

■6. Attachment where cause not shown or security not furnished. 

7. Mode of making attachment. 

■8. Investigation of claim to property attached before judgment. 

'9. Eemoval of attachment when security furnished or suit dismiss- 
ed. 

10. Attachment before judgment not to affect rights of strangers, 

nor bar decree-holder from applying for sale. 

11. Property attached before judgment not to be re-attached in 

execution of decree. 

12. Agricultural produce not attachable before judgment. 

OEDBE XXXIX. 

Tbmpoeabx Injunctions and Inteelooutoey Oedees. 
Temporary Injunctions. 

1. Oases in which temporary injunction may be granted. 

2. Injunction to restrain repetition or continuance of breach. 

3. Before granting injunction Court to direct notice to opposite 

party. 

4. Order for injunction may be discharged, .varied or set aside. 

5. Injunction to corporation binding on its Officers. 

Interlocutory Orders. 

6. Power to order interim sale. 

7. Detention, preservation, inspection, etc.,' of subject-matter of 

suit. 

8. Application for such orders to be after notice. 

■ 9. When party may be put in immediate possession of land the 
subject-matter of suit. 

10. Deposit of money, etc., in Court. 


OEDER XL. 

Appointment of Eeoeivees. 

1. Appointment of receivers. 

2. Eemuneration. 

3. Duties. 

4. Enforcement of receiver’s duties. 

5. When Collector may be appointed receiver. 
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OKDEK XLI. 

Appeals ebom Oeiginal Decrees. 

Bulbs 

1. Form of appeal. 

What to accompany memorandum. 

Contents of memorandum. 

2. Grounds which may be taken in appeal. 

•3. Bejection of amendment of memorandum. 

4. One of several plaintiffs or defendants may obtain reversal of 
whole decree where it proceeds on ground common to all. 

Stay of proceedings and of execution. 

!5. Stay by Appellate Court. 

Stay by Court which passed the decree. 

6. Security in case of order for execution of decree appealed from. 
.7. No security to be required from the Government or a public 
officer in certain cases. 

8. Exercise of powers in appeal from order made in execution of 
decree. 

Procedure on admission of appeal. 

'9. Registry of memorandum of appeal. 

Register of Appeal?. 

10. Appellate Court may require appellant to furnish security for 

costs. 

Where appellant resides out of British India. 

11. Power to dismiss appeal without sending notice to Lower Court. 

12. Day for hearing appeal. 

13. Appellate Court to give notice to Court whose decree appealed 

from. 

Transmission of papers to Appellate Court. 

Copies of exhibits in Court whose decree appealed from. 

14. Publication and service of notice of day for bearing appeal. 
Appellate Court may itself cause notice to be served. 

15. Contents of notice. 

Procedure on hearing. 

16. Right to begin. 

17. Dismissal of appeal for appellant’s default. 

Hearing appeal ex parte. 

18. Dismissal of appeal where notice not served in consequence of 

appellant’s failure to deposit costs. 
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Bulbs 

19. Re-admission of appeal dismissed for default. 

20* Power to adjourn heariog, and direct persons appearing interested 
to be made respondents. 

21. Re-hearing on application of respondent against whom ex parte 

decree made. 

22. Upon hearing, respondent may object to decree as if he had 

preferred separate appeal. 

Form of objection and provisions applicable thereto. 

23. Remand of case by Appellate Court. 

24. Where evidence on record sufficient, Appellate Court may 

determine case finally. 

25. Where Appellate Court may frame issues and refer them for 

trial to Court whose decree appealed from. 

26. Findings and evidence to be put on record. Objections ta 

finding. 

Determination of appeal. 

27. Production of additional evidence lu Appellate Court. 

28. Mode of taking additional evidence. 

29. Points to be defined and recorded. 

Judgment in appeal. 

30 Judgment when and where pronounced* 

31. Contents, date and signature of judgment. 

32. What judgment may direct. 

33. Power of Court of Appeal. 

34. Dissent to be recorded. 

Decree in appeal. 

35. Date and contents of decree. 

Judge dissenting from judgment need not sign decree. 

36. Copies of judgment and decree to be furnished to parties. 

37. Certified copy of decree to be sent to Court whose decree appeal- 

ed from. 

ORDER XLII. 

Appeals from Appellate Decrees. 

1. Procedure. 


ORDER XLIII. 
Appeals from Orders. 

1. Appeals from Orders. 

2. Procedure. 
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OEDER XLIV. 

Pauper Appeals. 

Rules 

1. Who may appeal as pauper. 

Procedure on application for admission of appeal. 

2. Inquiry into pauperism. 


ORDER XLV. 

Appeals to the King in Council. 

1. “ Decree ” defined. 

2. Application to Court whose decree complained of. 

3. Certificate as to value or fitness. 

4 . Consolidation of suits. 

5. Remission of dispute to Court of first instance. 

6. Effect of refusal of certificate. 

7. Security and deposit required on grant of certificate. 

8. Admission of appeal and procedure thereon. 

9. Revocation of acceptance of security. 

10. Power to order further security or payment. 

11. Effect of failure to comply with order. 

12. Refund of balance deposit. 

13. Powers of Court pending appeal. 

14. Increase of security found inadequate. 

15. Procedure to enforce orders of King in Council. 

16. Appeal from order relating to execution. 


ORDER XLVI. 

Reference. 

1. Reference of question to High Court. 

2. Court may pass decree contingent upon decision of High Court. 

3. Judgment of High Court to be transmitted, and case disposed 

of accordingly. 

4. Costs of reference to High Court. 

5. Power to alter, etc., decree of Court, making reference. 

6. Power to refer to High Court questions as to jurisdiction in- 

small causes. 

7. Power to District Court to submit for revision proceedings had 

under mistake as to jurisdiction in small causes. 
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ORDEE XL VII. 

Review, 

Bulbs 

1. Application for review of judgment. 

2. To whom applications for review may be made. 

3. Form of applications for review. 

4. Application where rejected. 

Application where granted, 

5. Application for review in Court consisting of two or more 

Judges. 

6. Application where rejected. 

7. Order of rejection not appealable. 

Objections to order granting application. 

8. Registry of application granted, and order for re-hearing. 

■9. Ear of certain applications. 


ORDER XLVIII. 
Miscellaneous. 

1. Process to be served at expense of party issuing. 
Costs of service. 

2. Orders and notices how served. 

3. Use of forms in appendices. 


ORDER XLIX. 
Chabtbebd High Coubts. 

1. Who may serve processes of High Court. 

2. Saving in respect of Chartered High Courts. 
.3. Application of rules. 


ORDER L. 

Pbovinoial Small Cause Coubts. 
1. Provincial Small Cause Courts. 


ORDER LI. 

PBBSIDENC7 SMALL CAUSE CoUETS. 
1. Presidency Small Cause Courts. 
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APPENDICES. 

FORMS. 

A. — Pleadings : 

1. Titles of suits. 

2. Dbscbiption of parties in particular cases. 

3. Plaints — 

1. Money lent. 

2. Money overpaid. 

3. Goods sold at a fixed price and delivered. 

4. Goods sold at a reasonable price and delivered. 

5. Goods made at Defendant’s request, and not accepted. 

6. Deficiency upon a Be-sale [Goods sold at Auction] . 

7. Services at a reasonable rate. 

8. Services and Materials at a reasonable cost. 

9. Use and Occupation. 

10. On an Award. 

11. On a Foreign Judgment. 

12. Against Surety for Payment of Rent. 

13. Breach of Agreement to purchase land. 

14. Not delivering Goods sold. 

15. Wrongful Dismissal. 

16. Breach of Contract to serve. 

17. Against a Builder for defective Workmanship. 

18. On a Bond for the Fidelity of a Clerk. 

19. By Tenant against Landlord, with Special Damage. 

20. On an Agreement of Indemnity. 

21. Procuring Property by Fraud. 

22. Fraudulently procuring Credit to be given to another 

Person. 

23. Polluting the Water under the Plaintiff’s Land. 

24. Carrying on a Noxious Manufacture. 

25. Obstructing a Right of Way. 

26. Obstructing a Highway. 

27. Diverting a Water-course. 

28. Obstructing a Right to use Water for Irrigation. 

29. Injuries caused by Negligence on a Railroad. 

30. Injuries caused by Negligent Driving. 

31. For malicious Prosecution. 

32. Moveables wrongfully detained. 

S‘6, Against a fraudulent Purchaser and his Transferee with 
Notice. 



26 


Act tf of 1908 (code of otvio phocedukb). 


34. Eescission of a Contract on the ground of imstak<\ 

35. An Injunction Bestraining Waste. 

36. Injunction Bestraining Nuisance. 

37. Public Nuisance. 

38. Injunction against the Diversion of a Water-course. 

39. Bestoration of moveable Property threatened with destruc- 

tion, and for an Injunction. 

40. Interpleader. 

41. Administration by Creditor on behalf of himself and all 

other Creditors. 

42. Administration by Specific Legatee. 

43. Administration by Pecuniary Legatee. 

44. Execution of Trusts. 

45. Foreclosure or Sale. 

46. Bedemption. 

47. Specific Performance (No. 1). 

48. Specific Performance (No. 2). 

49. Partnership. 

4, Wbittbn Statements — 

General defences. 

1. Defence in suits for Goods sold and delivered. 

2. Defence in suits on Bonds. 

8. Defence in suits on Guarantees. 

4. Defence in any sait for debt. 

5. Defence in suits for injuries caused by negligent drivings 

6. Defence in all suits for wrongs. 

7. Defence in suits for detention of goods. 

8. Defence in suits for infringement of copyright. 

9. Defence in suits for infringement of trade mark. 

10. Defences in suits relating to nuisances. 

11. Defence to suit for foreclosure. 

12. Defence to suit for redemption. 

13. Defence to suit for specific performance. 

14. Defence in Administration suit by Pecuniary Legatee- 

15. Probate of will in solemn form. 

16. Particulars, 

B.— Process : 

1. Summons for disposal of suit. 

2. Summons for Settlement of Issues. 

3. Summons to appear in person. 
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'L Summons in Summary Sait on Negotiable Instrument. 

5. Notice to Person who, the Court considers, should be added 

as Co-plaintiff. 

6. Summons to representative of a deceased Defendant. 

7. Order for Transmission of Summons for Service in the 

Jurisdiction of another Court. 

8. Order for Transmission of Summons to be served on a 

Prisoner. 

9. Order for Transmission of Sammons to be served on a 

Public Servant or Soldier. 

10. To accompany Returns of Summons of another Court. 

11. Affidavit of Process-server to accompany return of a Sum- 

mons or Notice. 

12. Notice to Defendant. 

13. Summons to Witness. 

14. Proclamation requiring attendance of Witness. 

15. Proclamation requiring attendance of Witness. 

16. Warrant of Attachment of Property of Witness. 

17. Warrant of Arrest of Witness. 

18. Warrant of Committal. 

19. Warrant of Committal, 

C. — Discovery, Inspection and Admission : 

1. Order for Delivery of Interrogatories. 

2. Interrogatories, 

3. Answer to Interrogatories, 

4. Order for Affidavit as to Documents. 

5. Affidavit as bo Documents. 

6. Order to produce Documents for inspection. 

7. Notice CO produce Documents. 

8. Notice to inspect Documents. 

9. Notice to admit Documents. 

10. Notice to admit Faces. 

11. Admission of Facts pursuant to Notice. 

12. Notice CO produce (general form). 

D. — Decrees : 

1. Decree in Original Suit. 

2. Simple Money Decree. 

3. Preliminary Decree for Foreclosure. 

4. Preliminary Decree for Sale, 

5. Preliminary Decree for Redemption. 
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6. Decree for Foreclosure. — First Mortgage v. Second Mort- 
gagee and Mortgagor. — Successive periods for redemption. 

7. Decree for Sale. — First Mortgagee v. Second Mortgagee 
and Mortgagor. — One period for redemption. 

8. Decree for Sale. — Second Mortgagee v. Fjrst Mortgagee and 
Mortgagor. — One period for redemption. 

9. Decree for Sale. — Sub-Mortgagee v. Mortgagee and Mort- 
gagor, the amount of the original mortgage exceeding 
that of the sub-mortgage. 

10. Final Decree for Foreclosure. 

11. Decree against Mortgagor personally. 

12. Decree for Kectification of Instrument. 

13. Decree to set aside a transfer in fraud of creditors. 

14. Injunction against Private Nuisance. 

15. Injunction against building higher than old level 

16. Injunction Kestraining use of Private Road. 

17. Preliminary Decree in an Administration-suit. 

18. Final Decree in an Administration-suit by a Legatee. 

19. Preliminary Decree in an Administration-suit by a Legatee, 
where an Executor is held personally liable for the pay- 
ment of Legacies. 

20. E'inal Decree in an Administration-suit by Next-of-kin. 

21. Preliminary Decree in a Suit for Dissolution of Partnership 
and the taking of Partnership Accounts. 

22. Final Decree in a Suit for Dissolution of Partnership and 
the taking-of partnership accounts. 

23. Decree for Recovery of Land and Mesne Profits. 

E.— Execution : 

1. Notice to show cause why a Payment or adjustment should 

not be recorded as certified. 

2. Precept. 

3. Order sending Decree for Execution to another Court. 

4. Certificate of non-satisfaction of Decree. 

6. Certificate of Execution of Decree transferred to another 
Court. 

6. Application for Execution of Decree. 

7. Notice to show Cause why Execution should not issue. 

8. Warrant of Attachment of Moveable Property in execution 

of a Decree for money. 

9. Warrant for Seizure of Specific Moveable Property adjudged 

by Decree. 

10. Notice to state Objections to draft of Document. 
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11. Warrant to the Bailiff to give Possession of Land, etc. 

12. Notice to show cause why Warrant of Arrest should not 

issue. 

13. Warrant of Arrest in Execution. 

14. Warrant of Committal of Judgment-debtor to Jail. 

15. Order for the Eelease of a person imprisoned in execution 

of a Decree. 

16. Attachment in Execution. — Prohibitory Order, where the 

Property to be attached consists of Moveable Property to 
which the defendant is entitled subject to a lien or Bight 
of some other person to the immediate possession thereof.- 

17. Attachment in Execution. — Prohibitory Order, where the 

Property consists of Debts not secured by Negotiable 
Instruments. 

18. Attachment in Execution. — Prohibitory Order, where the 

Property consists of Shares in the Capital of a Corpora- 
tion. 

19. Order to attach Salary of Public Officer or Servant of 

Eailway Company or Local Authority. 

20. Order of Attachment of Negotiable Instrument. 

21. Attachment. — Prohibitory Order, where the Property 

consists of Money or of any Security in the custody of a 
Court of Justice or Officer of Grovernment. 

22. Notice of Attachment of a Decree to the Court which 

passed it. 

23. Notice of Attachment of a decree to the Holder of the Decree. 

24. Attachment in Execution. Prohibitory Order, where the 

Property consists of Immoveable Property. 

25. Order for Payment to the Plaintiff, etc., of Money, etc.,- 

in the hands of a third party. 

26. Notice to Attaching Creditor. 

27. Warrant of Sale of Property in Execution of a Decree for 

Money. 

28. Notice of the day fixed for settling a Sale Proclamation. 

29. Proclamation of sale. 

30* Order on the Nazir for causing service of Proclamation of 
Sale. 

31. Certificate by Officer holding a Sale of the Deficiency of 
Price on a Ee-sale of Property by reason of the 
Purchaser's Default. 

82. Notice to Person in Possession of Moveable Property sold 
in Execution. 
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33. Prohibitory Order agamst Payment of Debts sold in 

Execution to any other than the Purchaser. 

34. Prohibitory Order against the Transfer of Shares sold in 

Execution. 

35. Certificate to Judgment-debtor authorizing him to mort- 

gage, lease or sell Property. 

36. Notice to show Cause why Sale should not be set aside. 

37. Notice to show Cause why Sale should not be set aside. 

38. Certificate of Sale of Land 

39. Order for Delivery to certified Purchaser of Land at a 

Sale in Execution. 

40. Summons to appear and answer Charge of Obstructing 

Execution of Decree. 

41. Warrant of Committal. 

42. Authority of the Collector to Stay Public Sale of Land. 

F. — Supplemental Proceedings : 

1. Warrant of Arrest before Judgment. 

± Security for Appearance of a Defendant arrested before 
Judgment. 

3. Summons to Defendant to appear on Surety’s Application 

for Discharge. 

4. Order for Committal. 

5. Attachment before Judgment, with Order to call for 

Security for Fulfilment of Decree. 

6. Security for the Production of Property. 

7. Attachment before Judgment, on Proof of Failure to 

furnish Security. 

8. Temporary Injunctions. 

9. Appointment of a Eeceiver. 

10. Bond to be given by Beceiver. 

«Q. — Appeal, Reference and Review: 

1. Memorandum of Appeal. 

2. Security Bond to be given on order being made to stay 

Execution of Decree. 

3. Security Bond to be given during the Pendency of Appeal. 

4. Security for Costs of Appeal. 

5. Intimation to Lower Court of Admission of Appeal. 

‘6. Notice to Besppndent of the day fixed for the Hearing of 
the Appeal. 

'7, Notice to a Party to a Suit not made a Party to the Appeal 
but joined by the Court as a Eespondent. 
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8. Memorandum of Cross Objection. 

9. Decree in Appeal. 

10. Application to Appeal in forma pauperis. 

11. Notice of Appeal in forma pauperis. 

12. Notice to show cause why a Certificate of Appeal to the 

King in Council should not be granted. 

13. Notice to respondent of admission of appeal to the King in 

Council. 

14. Notice to show cause why a Review should not be granted. 

H. — Miscellaneous : 

1. Agreement of Parties as to issues to be tried. 

2. Notice of application for the transfer of a suit to another 

Court for trial. 

3. Notice of Payment into Court. 

4. Notice to show cause. 

5. List of Documents produced by Plaintifi or Defendant. 

6. Notice to Parties of the Day fixed for Examination of a 

Witness about to leave the Jurisdiction. 

7. Commission to examine absent Witness. 

8. Letter of Request. 

9. Commission for a Local Investigation, or to examine 

Accounts. 

10. Commission to make a Partition. 

11. Notice to Minor Defendant and Guardian. ' 

12. Notice to opposite Party of day fixed for hearing evidence 

of pauperism. 

13. Notice to Surety of his Liability under a Decree. 

14. Register of Civil Suits. 

15. Register of Appeals. 


THE SECOND SCHEDULE. 

ARBITRATION.— 

Abbitration in Suits. 

1. Parties to suit may apply for order of reference. 

2. Appointment of arbitrator. 

3. Order of reference. 

4. Where reference is to two or more, order to provide for 

difference of opinion. 

5. Power of Court to appoint arbitrator in certain cases. 

3492—5 
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6. Powers of arbitrator or umpire appointed under paragraph 
4 or 5. 

7. Summoning witnesses and default. 

8. Extension of time for making award. 

9. Where umpire may arbitrate in lieu of arbitrators. 

10. Award to be signed and filed. 

11. Statement of special case by arbitrators or umpire. 

12. Power to modify or correct award. 

13. Order as to costs of arbitration. 

14. Where award or matter referred to arbitration may be 
remitted. 

15. G-rounds for setting aside award. 

16. Judgment to be according to award. 

17. Application to file in Court agreement to refer to arbi- 
tration. 

18. Stay of suit where there is an agreement to refer to arbi- 
tration. 

19. Provisions applicable to proceedings under paragraph 17. 

20. Piling award in matter referred to arbitration without 
intervention of Court. 

21. Piling and enforcement of such award. 

22. Exclusion of certain words in the Specific Belief Act, 1877. 

23. Porms. 

Appendix — 

1. Application for an Order of reference. 

2. Order of reference. 

3. Order for appointment ^of New Arbitrator. 

4. Special’Case. 

5. Award. 


THE THIRD SCHEDULE. 

EXBOCJTION OP DECREES BY COLLECTORS. 

1. Powers of Collector. 

2. Procedure of Collector in special ^cases. 

3. Notice to be given to decree-holders and to persons having 

claims on property. 

4. Amount of decrees for payment of money to be ascertained, 

and immoveable property available for their satisfaction. 
■ 5. Where District Court may issue'notices arid hold inquiry. 
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6. Effect of decision of Court as to dispute. 

7. Scheme for liquidation of decrees for payment of money. 

8. Eecovery of balance (if any) after letting or management. 

9. Collector to render accounts to Court, 

10. Sales how to be conducted. 

11. Eestrictions as to alienations by judgment-debtor or his 

representative and prosecution of remedies by decree- 
holders. 

12. Provision where property is in several districts. 

13. Powers of Collector to compel attendance and production.’ 

THE FOURTH SCHEDULE. 

Enactments Amended. 

THE FIFTH SCHEDULE. 

Enactments Eepealed. 




THE CODE OF CIVIL PROCEDURE, 1908 

(ACT V OF 1908) 


THE FIRST SCHEDULE. 

OBDEB I. 

Parties to Suits. 

1. All persons may be joined in one suit as plaintiffs ^ in whom o. 
Who may be ^tny right to relief 2 in respect of or arising out of 

joined as plaintiffs. gg^jne act or transaction or series of acts or 

transactions ^ is alleged to exist, whether jointly, severally or in the 
alternative where, if such persons brought separate suits, any 
common question of law or fact would arise. 

(Notes.) 

(Old Act). 

The fiist sentence of S. 26 of Act XIV of 1882 corresponds with this rule 
“ All persons may be joined as plaintiffs in whom the right to any relief claimed 
is alleged to exist, whether jointly, severally or in the alternative, in 
respect of the same cause of action.” 

Difference between the old section and this rule. 

(1) After the word “joined,” the words “in one suit ” are added. This seems 

to be a mere verbal addition. 

(2) Instead of the phrase ‘‘ ia respect of the same cause of action,” the phrase 

“ in respect of or arising out of the same act or trausaotion or secies of 
acts ox transactions” is substituted. 

(3) “ Where, if such persons brought separate suits, any common question of 

law or fact would arise ” is newly added after the words “ in the 
alternative.” 

English orders and rules. 

This rule corresponds almost exactly with the first portion of 0. XVI, r. 1 of 
the English rules in England. 

The present rule is rendocad wider than the section of Act XIV of 1882 by the 
use of the words respect of or arising out of the same act or trans- 
action or series ot acts or transactions ” in the place of “ in respect of 
the same cause of action.” 

The last sentence of S» 26 of Act XIV of 1882. 

Fisf., “ But the defendant, though unsuccessful, shall be entitled to his costs 
occasioned by so joining any person who is not found entitled to relief, 
unless the Oourt in disposing of the costs of the suit otherwise directs ” 
is omitted in the New Act. 
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(Notes)— 

The two conditions requisite for the joinder of plaintiffs under this rule are 

(1) The right to relief in each plaintiff should be in respect of or should arise 

out of the same act or transaction or series of acts or transactions. 

(2) There should be a common question of fact or law. 


All persons may be Joined — as plaintiffs*^* 

A.-GBNEBAL PKINCIPLE IN JOINDEB. OF PASTIES. 

(1) The joinder or non- joinder of parties must always depend on some rule of 

substantive law, and the procedure rule does nothing more than 
provide, that certain rules and obligations, arising out of such law, 
can only be enforced or given effect to, in a particular way or under 
particular limitations. 156 P.E. 1889 (F.B.). A 

(2) This order deals only with the joinder of parties and has no reference to 

the joinder of cause of action. Smurthwaitev, JSannay^ (1894) A.O. 
494. B 

{2a) ** Person” includes a body corporate or politic. 0. 71, r, 1 — Annual 
Practice, 1908, Vol. I, p. 146. C 

<3) Eng. 0. 16, r. 1 ( = 0. I of O.P.O.) came into operation on the 26th October, 
1896. Under that rule, separate plaintiffs having separate causes 
of action may join in one suit, provided that the right to reliefs alleged 
to exist in each plaintiff, arises from th(4 saim transaction, or series 
of transactions and there is a common question of law or fact, 2 
Q.B.O.A. pp. 62-54; Bedford-^, Ellis, (1901) A.O. 12 — Annual Practice, 
1908, Vol. I, p. 147. D 

EXAMPLES. 

(а) Four plaintiffs having become debenture holders in a company on the faith 

of statement made in a prospectus, which they alleged to be false, 
were held entitled to claim damages in the same suit on the ground 
that the right to relief arose out of the same transaction, vie,, the 
issuing of the prospectus. Driiicqhier v. Wood, (1899) 1 Oh. SOS- 
Annual Practice, 1908, Vol. I, p. 147. JE 

(б) Two Universities brought an action against certain publishers to restrain 

them from using certain titles to their publications which would 
induce the belief that such publications were those of the Universities. 
JHeZd, the suit was rightly brought because the action arose out of 
the same series of transactions. Universities of Oxford and Cambridge 
V. Qill, (1899) 1 Oh. 55 ; Ibid, p. 147. F 

(c) Six-market gardeners sued defendant, seeking a declaration, that the defen- 
dant was not entitled to exclude them from certain preferential statu- 
tory rights as to stands in the market. Held, the joinder was good, 
as there was a ‘ series of transactions ’ and a ' common question of 
law.* Ellis V. Bedford, (1901) A.O. 12 — Annual Practice, 1908, Vol. I, 
p. 147. G 
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All persons may be Joined.. . .as plaintiffs.** --{Continued). 

A.— GENERAL PRINCIPLE IN JOINDER OP PARTIES. 

— {Concluded). 

Id] Plaintiffs, members of Master-builder’s Association, sued the officials of 
various Trades Unions, alleging conspiracy on the part of defendants 
to do certain overt acts ; some committed by some defendants against 
some plaintiffs, others against all the plaintiffs, while some others by 
the defendants generally against particular plaintiffs. Held, the 
joinder good. Annual Practice, 1908, Vol. I, p. 148 (last case). 

But, where there are, in effect, two plaintiffs and two causes of action, not 
arising out of the same transaction, the joinder will be bad. Stroud 
V. Lawson, .(1898) 2 Q.B. 44 — Annual Practice, 1908, Vol. I, p. 148. H 

B.— PERSONS WHO SHOULD BE PLAINTIEES MAY BE 
MADE DEFENDANTS. 

(1) Persons jointly interested with plaintiff may be made defendants, though it 
is not shown that they refused to join as plaintiffs. 29 M. 302 ; 4 M. 

L. T. 194. See also 12 W.R. 478=4 B.L.R.A.O. 118 ; 20 W.R. 138 ; 

15 W.R. 436. I 

EXAMPLES. 

(а) Three out of four joint lessors may sue for rent, joining the fourth lessor as 

co-defendant, 87 P.B. 1886 (Oivil). J 

(б) A suit for ejectment may be brought, though the full proprietary body do 

not join as plaintiffs— provided that those who do not join, are made 
defendants, 92 P.R. 1866 (Civil). K 

(c) A suit by one of two co-contractors, making the other a co-defendant, ought 

not to be dismissed because the plaintiff failed to prove that the co-con- 
tractor had refused to join as oo-plaintiff. 26 0. 409. See also 3 O.W. 
N. 271 ; 12 O.L.B. 688 ; 1 O.W.N. 221 ; 24 A. 226 = 22 A.W.N. 31 ; 26 

M. 461, 649=13 M.L J. 822. L 

(d) Where some of the partners of a firm refuse to join as plaintiffs in a suit on 

behalf of the firm, they can properly be made defendants, 2 Ind. Jur. 

N. 8, 203 ; 10 W.K, 487, M 

(e) One or some of several co-sharers can bring a suit with the others as defen- 

dants, only when they can show that the latter refused to join as 
plaintiffs or otherwise acted prejudicially to their interests, 17 0. 160 
1 O.W.N, 669. N 

0.— JOINDER OF PLAINTIFFS. 

{%) Appeal. 

Where a decree is given against two defendants, who had different defences to 
the suit, and they wish to appeal against the decree on different 
grounds, they cannot file a single appeal, as it will be bad for mis- 
joinder. 10 M.L, J. 279 ; 2 Bom. L.B. 967 (P.C.). . 0 
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persons may be joined as plaintiffs^ ’’—(Continued), 

C. — JOINDER OF PLAINTIFFS — (Continued), 

(2) Bonds, suits relating to. 

(a) Three oub of five obligees to an indemnity bond cannot bring a suit on it. 
6 0, 303. P 

(&) Each of the heirs of the obligee of a money-bond cannot separately sue for 
recovery of his share of the money due on the bond. 7 A. 313 = 5 A.W. 
N. 34. Q 

(3) Charter-party. 

If the master of a ship signs a charter-party in his own name as a contracting 
party, and at the same time discloses the name of his principal, he 
can sue upon the charter-party. Bub if a master sign a charter-party 
for the owner as a contracting party, he cannot sue upon it. L.B.B. 
(Vol. 72 to 92), p. 658. R 

(4) Contracts, suits relating to. 

(a) In a suit upon a breach of contract, all the parties who are damnified by 

the breach must join. 2 C.L.J. 496. S 

(5) Joint promisees should sue together. If the plaintifis fail to join other 

joint promisees also as plaintifis even after objection, the suits should 
be dismissed. L.B.R. (1893 to 1900], p. 555 ; 5 0. 303 ; 26 0. 409. T 

(c) Where four persons entered into an agreement with one another that the 

profits derived by each from his ginning factory should be brought to 
a common fund and divided among all the four in proportion to the 
number of machines employed and one of them refused to give the 
others a share in his profits, in a suit by one of the remaining three 
for his share alone of the profits due from the defaulting party, the 
other two persons were not necessary parties. 22 B. 861. U 

(d) In a suit for specific performance of a single contract, the parties on each 

side must be marshalled as plaintifis and defendants. 2 C.W.N. 42,11 

(e) See, further, under JOINT HINDIJ FAMILY, (j), (&), (2), injfra, 

(4-A) Co-owners. 

(u) In a suit for recovery of property all co-owners must join, unless there is 
any special provision of law to the contrary. 3’M. 234; 10 B. 32 ; 

8 0. 277 ; 4 0. 961. This is so, even if the sale-deed stands in the name 
of only one co-owner. 5 Bom. L.R. 577. W 

(b) See, also, under CO-SHARERS (c), infra, and under LANDLORD AND 

TENANT, (d), infra. 

(5) Co-parceneps. 

(a) A Hindu oo-parcener cannot sue to recover joint property lost to the family 
or for setting aside alienations without necessity either for the whole, 
or for his share alone, without making the other members parties to 
the suit, 6 M.L.J. 27 ; 2 0. 149. See also 12 W.R. 256 ; 14 W.R* 
839 ; 18 W.R. 48 ; 20 W.R. 138 ; 12 W.R. 478 =4 B.L.R.A.O. 118; 15 
W.R. 436. Also 6 M. 27; 18 M. 33=4 M,L.J. 23 ; 2aM. 190;'l2 
B. 158. X 

(6) See, further, under PARTNERSHIP, (h), infra. 
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persons may be Joined.. , .as plaintiffs.^*— {Continued). 

O.—JOINDER OF PLLmTim^—iGontrnued). 

(6) Go-sharers. 

(а) The fact that some of the co-sharers approve of the suit being brought by 

the other or that he is the manager with the consent of other co-sharers 
cannot deprive the defendant of his right to insist on all the co-sharers 
being brought on record. 10 B. 32 ; 7 B. 217 ; 21 B. 154 ; 12 B. 168 ; 
17 M. 122=4 M.L.J. 52. Y 

(б) A co-sharer, who is manager even with the consent of his co-sharers cannot 

sue by himself and in his own name to eject a tenant. 21 B. 154. Z 

(c) Co-owners may agree that their property shall be managed and legal pro- 

ceedings conducted by some or one of their number, but they cannot 
invest such person or persons with a competency to sue in his own 
name on their behalf or, if sued, to represent them. 3 M. 234. A 

(d) One co-sharer cannot sue to enhance his portion alone of rent even by 

making the other co-sharers defendants, 2 N.W.P. 438. B- 

(e) Where, in a suit to set aside a gift of a certain land to defendant and to re- 

cover possession thereof, the plaintiS owned only a portion of the land 
exclusively and the rest belonged to the plaintiff and other co-sharers, 
the suit is bad for non-joinder of parties. 8 A.W.N, 156, See contra 
5 A. 602=s3 A.W.N. 155. C 

(/) See, further, under LANDLORD AND TENANT, (7i), infra^ and under 
PROPRIETARY BODY, (c), (e), (/), fe), (7i), infra. 

(7) Deaf and dumb persons. 

A deaf and dumb person is not on that account alone to be deemed incompetent 


to sue or to be sued. 2 N.W«P. 414. D 

(8) Husband and wife. 

(а) A Hindu woman may at all times sue either alone or jointly with her 

husband. 1 Hyde 281. E 

(б) The husband need not be a party to a suit by a Hindu wife to enforce her 

rights under a mortgage deed executed to her. 2 C.W.N. 367. P 

(c) A wife having an English domicile can sue without her husband as oo- 

plaintiff. 15 0. 35. G 

(9) Joint Hindu family. 


(а) In a suit by the father of a joint Hindu family for money due to the family, 

his sons, who were taking an active part in family business, should be 
made parties. 8 A. 864. H 

(б) Where a Hindu father, who carried on jointly an ancestral money-lending 

business has ceased to take an active part in management and the 
business was in the hands of sons, the father alone could not sue for 
money lent in his individual capacity without joining his sons as 
plaintiSs with him, his sons being partners in the ancestral business 
and he not being the manager or proprietor. 8 A. 264. I- 

(c) Under Mitakshara Law an infant need not be joined as a co-plaintiff in a 
suit by the father to recover a trade debt. 26 0. 349 = 3 O.W.N. 190. J^ 

3294 6 
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C.— JOINDEE OF PLAINTIFFS~(Con^in^^6d). 

(d) No member of an undivided Hindu family, except the manager of the 

family, as such, is entitled to bring a suit to establish a right belong- 
ing to the family without making the other members of the family 
parties to the suit. 6 M. 27. K 

(e) But see 18 M. b3=4 M.L.J, 23 and 23 M. 190, where it was held that even 

a manager cannot sue without joining those interested with him. See 
also 12 B. 158 ; 21 B. 164 ; 3 M. 234. L 

if) The manager of a joint Hindu family can sue alone for rent under a lease 
granted by him as such manager ; but after his death, his son who has 
not succeeded his father in the management, cannot sue without 
joining the other members of the family as parties. 10 B. 141. See 
P.J. 1876, p. 11 and P.J. 1884, p. 33. M 

(g) The question of the right of a manager to sue in his own name is rather 
one of authority, if the other co-sharers are adults. 5 Bom. L.R. 
618=28 B. 11 (a), 19. N 

{h} A managing member of a family could maintain a suit in his own name 
for himself and on behalf of the minor members of a family, especially 
when the defendant had waived the objection of non-joinder, by not 
raising it. 58 P.R. 1882. 0 

>(i) Where a Hindu father is sole owner of a mercantile business, his eldest son 
who is the manager of the business is not entitled to sue in his own 
name m respect of his dealings in that capacity and such right could 
not be conferred upon- him by his father’s consent to the exercise 
thereof. 1 A.W.N. 23. p 

{j) Though a member of an undivided family, a person can sue alone on a 
contract entered into with him in his individual capacity and not on 
behalf of the family. 9 B. 311. g 

(7c) A suit by one member of a joint Hindu family, on a mortgage executed to 
him, may be maintained by him alone, when the contract is not shown 
to be on behalf of, or for the benefit of, the family. 15 P.R, 1902. R 

(Z) Where a contract is made with one member of a joint family, (e.g,, a 
mortgage executed in favour of one of the members) he can sue upon 
it without joining the other members, though the contract was entered 
into for the benefit of the whole family. 9 M.L.J. 103=22 M. 326 ; 
7 0. 739=10 O.L.R. 263 ; see 20 B. 435. But see and compare 17 M. 
122 = 4 M.L.J. 62. S 

^(m) One member of a joint undivided Hindu family can sue alone to obtain 
compensation for loss to himself personally caused by wrongful destruc- 
tion of property in which he had a definite share. 9 W.R. 279. T 

(ft) The mere fact, that a person carrying on a business is a member of a joint 
Hindu family, does not necessarily show that all the members of the 
family are his partners in the business, and the other members of the 
family are not necessary parties, unless the fact of partnership is 
proved. 27 B. 167=4 Bom, L.R. 968. 0 
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/. — ** All persons may he joined..,, as plaintiffs,*'— {Cmtinued). 

C.— JOINDEE OF PLAINTIFFS— 

(o) Plaintifis may bring a joint suit in respect of leases made in their respective 

names, without even assigning reasons m the plaint, but alleging a 
trading partnership and joint family subse<iuently in the suit. 67 
P.R. 1894, ” y 

(p) In a joint family, some members alone, were carrying on the family 

trading business, Those members alone may bring a suit on a con- 
tract entered into with them, the names of the other members of the 
family, not being disclosed at the time of the contract. 2 A.L.J. 3= 
27 A. 361. W 

( 2 ) A manager alone of a joint family partnership business, without joining 
the other members as plaintiffs, cannot sue on a book debt, 69 P.R. 
1906 = 118 P.L.R. 1906, X 

(r) Suit by one member of an undivided Hindu family for breach of contract of 

service in respect of a family business, not maintainable in the absence 
from the record of the other partners m the business. The name of 
plaintiff alone in the cause title could not be taken as designating his 
partners also. 18 M. 23. Y 

(s) See, further, under PARTNERSHIP, (i), vifra^ and under TORTS, (a) and 

(6), infra, 

s(10) Landlord and tenant. 

{a) Some of the landlords only cannot bring a suit for ejectment against tenants. 
20 P.L.R. 1907; 4 0. 961. Z 

(6) A suit to eject raiyats of a temple for non-payment of Ust^ by one, whose 
predecessors took over the management of the temple from the 
Collector to whom the raiyats had esecuted a muchilika is not bad for 
misjoinder. 11 M. 77. A 

t(c) After granting a joint lease, one of two co-owners conveyed her right over 
an e(iiial and undivided moiety of the land to the other. Suit by the 
latter alone for ejectment maintainable, the former not being a 
necessary party, 11 B. 644. B 

-(d) In a suit for possession brought by the lessees of a zemindari, the 
defendants claimed as lessees from some other persons to whom the 
property belonged. The lessors on either side are not necessary 

parties. 11 W.R. 137. C 

(e) Lessor is not a necessary co-plaintiff to a suit for possession by the lessee 
against persons, who are in possession of the lands and who dispute 
the lessor’s title. 2 B.L.R.A.O. 207 = 11 W.R. 80. Compare 2 
N.W.P. 72. D 

{f) Where a tenant held lands andec a patnidar at a certain rent, and the 
patnidar subsequently granted darpatnis to two different parties of 
different properties held by the tenant and where the tenant admitted 
a certain sum to be the rent payable in respect of properties held by 
one darpatnidar the other can sue the tenant for rent without making 
his co-darpatnidat a oo-plaintiff in the suit. 6 B.L.R. 528=15 
W.R. 20. E 
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l. ~** All persons may be joined — as plaintiffs.* ^—{Continued). 

C.— JOINDER OE VIjkmTlFFS-iCoittuiued). 

(^) Where, in a suit by apatnidar for arrears of rent, those, who subsequently 
acquired an interest in the patni, appeared an‘d expressed to the Court 
their consent to the suit proceeding in plaintiffs names, the suit was 
properly constituted and the array of parties was sufficient. 13- 
W.R. 126. F 

(h) Suit by one of several joint lessors for his share of the rent alone is not 

maintainable ; and the fact that his co-sharers have been joined as 
defendants will nob cure the defect in the suit as brought though he 
might have sued alone for the whole rent. 6 A. 40. G 

(i) Where there are more purchasers than one, ail purchasers in a sale for 

arrears of revenue must jointly exercise the right given by S. 37, 
Act XI of 1859, to avoid and annul an undertenure. H 


(11) Legacy. 

' K left a certain sum to his widow with the direction that the unexpended 
balance should go to his heirs after the widow’s death. Suit after the- 
widow’s death brought by one of three brothers who were the heirs of 
K to recover a third share of such balance. All the parties claiming 
to be entitled to any interest in the sum should have been made 
parties to the suit. (Suit not one “ for a distributive share under 
an intestacy or of a legacy under a will ” “ within S. 32, Act IX of 
1850 ”). 13 B.L.R. 142=22 W.R. 71. I 

(12) Mahomedan family. 

{a) Where several members of a Mahomedan family join in one suit for 
partition, the suit is not bad for misjoinder. 9 M.L.J. 37. X 

(b) The daughters of a Mahomedan widow are not necessary parties to a suit 
by her against her husband’s brother, on behalf of herself and her 
minor sons, for their share in a debt due to her husband and his two 
brothers but recovered by on© brother alone. 2 B.L.R. Ap. 1. K 

(13) Malabar tarwad. 

A mother and sons, members of a Malabar tarwad, residing together, may main- 
tain a joint suit for maintenance. 9 M.L.J. 153. L 

(14) Mortgages. 

(u) When the plaintiff has notice of all the parties entitled to redeem, he must 
join them all with himself, as plaintiffs in a redemption suit. U.B.R. 
(Vol. 92—96), 686, 581. M 

(b) Plaintiff’s separated uncle and cousin are not necessary co-plaintiffs where 

there was no proof that at the time of the mortgage by plaintiff’s 
father, he and his unoles were undivided or that it was executed by 
plaintiff’s father as manager of the family, and the uncle and cousins 
did not claim any interest in the equity of redemption. 13 B. 51. N 

(c) A oo-heir of the plaintiff having an interest in the mortgage at the time of 

suit is a necessary party, but not otherwise. 16 B, 699. . O’ 

(d) Where mortgage debt has been repaid, any one of several mortgagors or his- 

legal representatives may sue for redemption and possession of his own 
share of the estate. 1 Agra 36. Bat see contra, 21 W.R. 428. P* 
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0 .— JOINDER OP PIjAmTlFFS~[Gontmued). 

(e) All the heirs of a Mahomedan Zuri-peshgi mortgagee must he made either 
plaintifis or defendants to a suit to recover the amount advanced ; or 
those who sue must claim in proportion to what they are entitled to 
under the Mahomedan Law. 14 W.R. 216. Q 

(/) See, further, under RELIGIOUS ENDOWMENT, (/), infra. 

<15) Partnership. 

(а) All partners of a firm should be made parties to a suit on behalf of the firm. 

140 P.R. 1889. R 

(б) Except possibly in the case of an assignment by the other surviving partner 

or partners, one onlj’’ of two or more surviving partners cannot sue for 
a debt due to the firm . 14 A. 524. S 

(c) A firm becomes dissolved when the original partners die, and if somebody 
comes in their place and carries on the business of the firm, the busi- 
ness, whether carrier! on under the old name or not, is not that of the 
old firm but pf an entirely new firm ; and a suit on behalf of such new 
firm must be brought in the names of persons, who are at the time of 
the institution of the suit carrying on its business. 25 W.R. 148. T 
•(d) The representative of a deceased partner is not a necessary party to a suit for 
a debt, by the other partners, though the debt fell due to the partner- 
ship, during the lifetime of the deceased. 10 P.R. (1906). See 70 P,B. 
1904, contra. U 

(a) The representatives of a deceased partner are not necessary parties to an 
action for damages under a guarantee to the original firm. Oor, 90. Y 
(/) Though probably the representatives of a deceased partner might be joined 
in a suit by the surviving partner on account of partnership debt yet 
there is nothing in S. 45 of the Contract Act or S. 26 of Act XIV of 
1882 (~0. 1, r. 1 of the new Code) to show that they miLSt be joined in 
the suit. 9 A, 486 ; 17 B. 6. But, see contra 18 0. 86. W 

(g) In a suit to recover a debt due to a trading partnership, it is not necessary 
to join as plaintiff any representative of the partner, who dies ponding 
suit. 20 A. 365 = 18 A.W.N. 73 ; 9 A. 486; 17 B. 6, F. (18 C. 86, 
dissented from). X 

iji) Where a Hindu firm is joint family property, a deceased co-parcener’s heirs 
are not necessary parties to a suit, for the recovery of a debt, falling 
due to the firm, during the lifetime of such deceased. L.B.B. (Vol. 
72—92), p. 651. Y 

(i) Where some members of a joint family trade, as partners, to the exclusion 

of other members of the joint family, there, the representatives of a 
deceased partner are necessary parties to a suit to recover a partner- 
ship debt which fell due during the lifetime of the deceased, L.B.B. 
(Vol. 72 to 92), p. 651. Z 

(j) The representative of a deceased partner may sue for and recover debts due 

to the firm, although the firm’s assets in the hands of the surviving 
partner are already sufficient to answer all the claims made on behalf 
of the deceased partner and although the surviving partner is willing 
to satisfy such claims and disapproves of, refuse to join in, the suit 
brought by the representative of the deceased partner. 21 B. 412, A 
<7i:) See, further, under JOINT HINDU FAMILY, (5), (c), (i), («), (o), (^), (g), 
(r), supra. 
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0.— JOINDER OP PLAINTIFFS— 

( 16 ) Proprietary body. 

(а) Where the right to common laud is in issue, the whole proprietary body 

should be parties to the suit. 103 P.R. 1866 (Civil) ; 39 P.R. 1866 
(Civil). B. 

(б) Some of the proprietary body of a village, may bring a suit against a 

proprietor, on the allegation that he had set up an exclusive title tO' 
certain houses built, on common land, for common purposes, by the 
whole proprietary body. A majority of the proprietors need not join 
in such a suit to oust the defendant. 74 P.R. 1888. C- 

(c) One oo-sharec in a house can institute a suit for pre-emption based on 

vicinage, on the ground that the other co-sharers refused to join. 
42 P.R. 1891. 0. 

(d) Where the alienation of the sharmlat land is permanent (i.e,) such as to 

prevent any part of it from being hereafter divisible among the owners, 
the minority of village proprietors may sue. But, where the rights of 
the alienee are ’subject to future division of the shamilat and the 
alienation is not permanent, the will of the majority will prevail, 
7 P.R. 1885 and 7 P.R. 1885 (note). See also 76 P.R, 1873 ; 78 
P.R. 1877 and 30 P.R. 1879 ; 54 P.R. 1886, following 7 P.R. 1885. E 

(e) All co-sharers must join in an action brought to eject a tenant from a 

common land. 17 P.R. 1879 (Civil). F 

(/) Bat if it 13 satisfactorily shown to the Court, that some do not join for 
some reasonable cause, that the tenant would not be prejudiced, and 
there would be no miscarriage of justice, then the rest may sue. 

1 P.R. 1902 (Rev.). G 

(g) One of several proprietors can’t sue eo nominee for ejectment of defendant 
from a plot of common land (a6ad^), even though the defendant’s 
acts interfered with the plaintijBE’s house and even though the Court 
impleaded the proprietary body, all of whom demanded possession of 
the lands, as defendants. If the proprietary body wanted to eject the 
defendant as a trespasser, a separate suit must be brought. 99 P. 
R. 1883, • H 

(Ti) One or several of many co-sharers can sue to prevent invasion of their 
common property by a mere trespasser. 106 P.R. 1901 ; 21 A,W.N, 
36. I 


(17) Religioas Endowment. 

(а) A suit to administer the funds of a— is properly brought in the name of the 

Advocate-General (who should exercise only a general control over such 
suit). 1 Bom. Ap. 9. ^ 

(б) It is no misjoinder of parties or causes of action, where several arohakas of 

a temple doing duty by turns, having been evicted by the Dharma- 
karta, bring a suit jointly to recover the share of emoluments due to 
the office. 10 M.L.J. 415. K 
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/. — “ Al/ persons may be joined.... as plaintiffs .” — (Oonoluded). 

C.— JOINDEB OF PLAINTIFFS— 

(c) All the members of the Distt'iet Committee should join as parties in a suit 

brought for the dismissal of a Dharmakarta, as the right to appoint or 
discharge Dharmakartas, belongs to the whole Oommittee. 2 M. 200.L 

(d) All the mutwallis should be parties to a suit for the recovery of property 

belonging to the endowment, such of them as refuse to join as 
plaintiffs being made defendants. 11 0. 338. M 

See also 8 0. 42 where it was held that all the shebaits should be parties in a 
suit to set aside alienation of debutter lauds by one of them. N 

(e) All the Uralars must jointly sue in respect of Devaswam property ; but 

when some of the Uralars refuse to join as plaintiffs after consultation 
and invitation so to join, the others may bring a suit, impleading 
the former as defendants. In the absence of such consultation and* 
invitation, a suit by one Uralan without the others as co-plaintiffs 
will be bad for non-joinder. 14 M. 439; 23 M. 82 ; 9 M.L.J. 312 ; 24 
• M. 296. a 

(/) But, see 26 M. 461 and 26 M. 649 where it was held, on a consideration of 
Ss. 91 and 85 of the Transfer of Property Act, that one of two 
co-Uralars may bring a suit to redeem a mortgage without averring or 
proving that the other Uralan was asked to join as plaintiff in the 
suit, t 

(18) ReYersioners. 

(а) The non-joinder with plaintiff, of a reversioner of equal grade, in a suit for 

declaration that an adoption was invalid, was no bar to the suit. 

7 M. 401. Q» 

(б) In a suit by the daughter and her minor son against the mother and 

others to whom the mother had alienated portions of the estate for a 
declaration that the alienations will not hind them and will only be 
good during the lifetime of the mother, the minor son is entitled to 
join as co-plaintiff. 10 M. 1 . R 

(19) Succession certificate. 

One representative may sue if he has a succession certificate. 

In a suit by the representative of a deceased mortgagee, -who had obtained a 
certificate under Act VII of 1889, the other heirs of the deceased need 
not be impleaded as plaintiffs. 99 P.B. 1898. & 

(20) Specific performance, suit for.— 

See under CONTRACTS, (d), suprat 

(21) Torts. 

(a) One member of a joint undivided Hindu family can sue alone' to obtain 
compensation for loss to himself personally caused by wrongful destruo- 
tion of property in which he had a definite share. 9 W.R, 279. T' 

(d) If relief is claimed as damages in tort, the suit may be maintained by any 
of the person injured, even though the tort is a damage done to land 
owned by plaintiff and others jointly. 2 C.L.J. 496. U 
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2,—** In whom any right to relief,*^ 

A.— PERSONS HAVING EIGHT TO BELIEF. 

(1) Adopted son and daughter. 

A suit by an alleged adopted son and the daughter, claiming a declaration of 
ownership of their father’s estate, is not bad for misjoinder, though no 
alternate relief is claimed for the daughter in the plaint. 5 Bom.L.R 
708=28 B. 94. - 'v 


>(2) Agents. 

(1) Suit should be brought by agents not in their names but in their principals’ 

names. 

(2) A suit should be brought by or against the person in whom the legal right 

of suit is vested and not by or against agents in their own names. 
3 N.W.P. 175 ; 4 N.W.P. 59 and 68; 15 W.R. 534 ; 2 A. 690 ; 20 P.R, 
1882 ; 2 N.W.P. 415 ; 1 Agra 215 ; 1 N.W.P. 277. X 

EXAMPLES. 

(а) An attorney, suing, should bring the suit in the name of the principal and 

not in his own name. 1 N.W.P, (Ed. 873), 277 ; 2 N.W.P. 60. Y 

(б) A gumastah has no right, under S. 32 of Act VIII of 1859 (Bengal) to bring 

a suit in his own name. He can sue only in the name of his employer. 
9 0. 450=12 0.L.R. 56. Z 

(c) A gumastah cannot sue iu his own name on behalf of .a firm. The proper 

course is to bring the members of the firm on the record. 2 Agra 101 ; 
20P.R. 1882. A 

(d) The manager of a firm ought not to sue in his own name, on a Contract 

with a previous manager for the firm. 9 W.R. 254. B 

>{e) Although Act X of 1859 (Bengal) allows suits to be iustituted iu their name 
by their authorised agents, the latter ought not to sue iu their own 
names ; but the names of their principals ought to appear on the 
record as plaintiffs. 4 N.W.P. 59 ; 11 W.R. 43. C 

‘ (/) The recognised agent of an official assignee of an Insolvent Court cannot 
sue in his own name ; but the official assignee ought to be brought on 
the record as plaintiff. 2 N.W.P. 179. 0 

(p) A corporate body, (e.< 7 ., the E.I.Ry. Co.) cannot be sued in its corporate 
capacity through an agent. 16 W.R. 534 ; nor can a gumastah of a firm 
be sued in respect of a debt due from the firm even though he might 
have contracted it with authority. 2 Agra Mis., 4. E 

*(h) Nor can an agent (kacindah) he sued in lieu of the proprietor. 3 Agra 127.P 

(i) Nor is it necessary that the agent should be a party along with the princi- 
pal when the suit is based upon acts done by agent. 3 Agra 131. G 

.(;) The secretary of a club cannot be sued iu lieu of the members of the club. 
20 A. 497=18 A.W.N. 138. H 

.,{k] The Karayma Samuday am of a Malabar devasom whose status is only that 
of an agent, cannot sue on behalf of the devasom. The Uralars are 
the proper ""persons to sue. 2 M. 1G7 ; 3 M, 270 ; 4 M. 14i. I 
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2.-** In whom any right to reflet --{Conti fived). 

A.— PERSONS HAVING RIGHT TO BELIEF— (Gontmued). 

,<3) Benamidars. 

(I) Suit relating to land. 

(A) A benamidar has no eight to land and consequently he is not entitled to 
maintain a suit for declaration of title to land or for ejectment. 
16 C. .364 ; 30 G. 265 (272, 27.3) =7 C.W.N. 229. J 

His position is not improved either by a disclaimer of the real owner or by the 
fact that the real owner is a party to the suit or by the fact that the 
real owner is made a co-plaintiff. {Ibid). 

EXAMPLES. 

.^1) Suit by a benamidar for a declaration of his right by purchase to, and for 
possession of, immoveable property, where the evidence discloses that 
he is a benamidar for one of the defendants and has no right to the 
property and where the defendant disclaims any title to the property. 
16 G. 364. " 

(2) Suit by a benamidar-purohaser in execution of a decree for possession of 

the land sold, where the real purchaser is not joined as a plaintiff. 
11 B.L.R. 56=19 W.R. 434. £ 

(3) So, also, a suit by a benami private purchaser for possession of the property, 

where the real purchaser is not a plaintiff. 11 B.L.R. 60 (note) = 10 
W.R, 469 ; 10 W.R. 220 ; 20 W.R. 72. H 

(4) A mere benamidar, having neither title to, nor possession of, the property 

cannot maintain a suit for ejectment. 25 G. 98=3 O.W.N. 20 * 18 M. 
469. 

(5) Nor can he sue for recovery of possession of the property sold. 25 0 874 = 

3 G.W.N. 12. ■ ' Q 

(6) A benami-mortgagee cannot successfuUy bring a suit for redemption in his 

own name. The suit ought to bo dismissed in such a oaso. 15 M. 64. P 

(7) The real owner cannot successfully bring a suit for possession after an 

unsuccessful suit by the benamidar for possession of the same land 
15 M. 267. Of. 10 G. 697. q 

N.B.— This case has been decided on the principle that the suit by the real 
owner binds the benamidar m a subsequent suit. 

*<B) But see 18 A. 69, which holds that a benamidar, suing for the recovery of 
immoveable property on title, can sue in his own name and when such 
a suit is instituted, it must be held to have been instituted with the 
consent and approval of the real owner. 18 A. 69 (16 0. 364, dissr 
10 W.R. 469 and 10 W.R. 220, dist,; 6 M.I.A. 53, 18 W.R. 454 • 

10 G. 697 and 15 M. 267, JR). £ 

EXAMPLES. 

(1) A benamidar-mortgageo is competent to sue in his own name for sale on the 
21 A. 380. (The above cases and 22 B. 672 and 820, R.), 


mortgage. 
contra. 12 G.W.N. 409. 


S 


<2) A benaniidar-execution purchaser can sue for damages for loss of 05 ops 
caused by the defendant's obstructing him in cultivating the land. 


22 B. 672, 
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2 ,^^* In whom any right to relief^**— [Continued)^ 

A._PBES0NS having eight to mJjim—{Gontinued). 

(3) A beoamidar-execution purchaser can sue to redeem a mortgage executed 

by his predecessor. 22 B. 820. U. 

(4) A benamidar can appeal in his own name. 28 A. 44 =*2 A.L.J. 702 = A.W.N. 

(1905), 173. Y 

(5) A benamidar’s application for execution is a good one and saves limitation^ 

10 0.0. 263. W 

(C) Where, however, a benamidar brings a suit in his own name, the Court. 

ought to direct that the real owners should be made parties and not 
to disruiss the suit. 5 C.L.E. 102 and 10 C. 697. X 

(D) (a) Where a benamidar-mortgagee brings a suit to enforce the mortgage 

bond but it is found that the real mortgagee made over the debt to 
the benamidar prior to the suit though he executed the formal deed of 
assignment subsequent to the suit, the benamidar can maintain the 
suit. 24 C. 34. Of. 16 M. 64. Y 

(d) So, also, can a foreclosure suit be brought by the benamidar-mortgagee 
even though the real mortgagee is not made a party. Such a suit 
ought not to be dismissed because the benehoial owner is not made a 
party. 24 0. 644. Cf. 16 M. 64. ’ Z 

(B) When a suit is instituted by a benamidar, the presumption is that it has 
been so instituted with the full authority of the real owner. There- 
fore, a decision against the benamidar will be binding on the read 
owner. 10 0. 697 ; 30 0. 266 (272) ; 15 M. 267. A 

(II) 5uits for money. 

A distinction seems to have been drawn between suits by benamidars upon 
bonds and those for recovery of land upon title. In -the former cases, 
he is entitled to sue in his own name, though the real owner is not a 
party to the suit. 6 M.I.A. 63 (72) ; 3 W.B. 159'; 16 0. 364 (367). B. 

EXAMPLES. 

(1) The payee and holder of a pro-note can sue upon it, even though a third 

person is really interested in it. 21 M. 30, also 8 M.L.J. .302. C. 

(2) The payee of a pro-note, though only a benamidar, is the only person who 

. can sue on the pro-note. 18 M.L.J. 186 ; 15 M.L.J. 249-28 M. 205. IX 

(3) In a suit on a pro-note by the payee, though only a benamidar, it has been 

held that even the defence of payment to the real owner does not 
avail. 16 M.L.I. 308 = 30 M. 88. M 

<1II) Test. 

Whether a benamidar can sue or not is determined not by the nature of the> 
property which is the subject-matter of the sui,t (ue, real property or 
money) but by the fact that the legal right to sue vests in him, For 
example it may he shown that the facts of the case are stch, as may 
entitle him to sue as an agent of an undisclosed principal, or as would 
constitute him a trustee for the real owner. The mere fact that the 
purchase of a land is in the name of a certain person does not make- 
the legal estate vest in him. 17 174=30 M. 245 ; 3 W.E, 169.F 

fIVl A suit can proceed in the name of the denamidarf if the defendant does not object to 
. it in the form. 3 W.R, 159 ; 24 G. 34. Q 





0. 1, r. 1] Act 5 of 1908 (code op civil pkocedctrb). 

In whom any right to relief*^*— (Continued), 

A. PEESONS HAVING RIGHT TO RELIEF— ’ 

(4) Bonds. 

Where a bond in favour of A is sued on by B after the former’s death, the latter 
must either entitle himself as the personal representative of bhe former 
or mabe his personal representative a party to the suit, 1 M.H.O.B. 
462. H 

(5) Claimant, and assignee of a share from the claimant, may join. 

(а) In a suit for possession of an estate, the claimant and an assignee of an 

half share in the estate from the claimant, may join together as plain- 
tiffs, and there is no misjoinder. 2 0.0. 149 ; 3 0.0. 215. I 

(б) Some plaintiffs as heirs of the owner of property, and the rest as assignees 

of a portion of the rights of the other plaintiffs, may join in bringing 
a suit for possession of the properties of the deceased owner. 3 0.0. 176. J. 

(5a) Helvaramdar and Kudivaramdars. 

A suit brought by the Melvaramdar and Kudivaramdars jointly against 
certain persons who were alleged to have wrongfully evicted plaintiffs 
from certain lands is not bad for misjoinder, 19 H. 335. K 

(6) Minor— Manager— Entitled to sue. 

The trusts of manager and guardian are vested in different persons. The manager 
can bring a suit for the minor with the sanction of the Court of Wards. 
16W.E. 231. L. 

(7) Parties owning parts of property. 

Certain Jats sued for a declaration of their ownership of property, and subse- 
quently certain butchers were allowed to be joined ;as co-plaintiffs on 
their own application, on the allegation that they were owners of 
part of the property. It was held that the suit was not bad for mis- 
joinder, 4P.L,B. 87==38 P.E. 1903. M 

(8) Specific performance of a contract of sale. 

A suit for against the purchaser, with the receiver who had executed the- 

contract of sale, as co-plaintiff, was admitted, as the receive]!: had 
obtained leave to sue. 6 B.L.E. 486. M 

(9) Widow of testator and Receiver. 

Suit by widow and executrix of testator who was a member of a firm up to hia 
death for profits due from the firm prior to as well as subsequent to his 
death. Testator’s estate had proved insolvent and a receiver appointed 
by Court. Receiver was added as co-plaintiff. The suit is not bad for 
misjoinder ou that account as the receiver is entitled to sue for every- 
thing due to the testator’s estate and not only for dues up to his death 
as contended by defendants ; and the executrix is added as plaintiff 
only for greater safety* 9 B. 536. * (X 
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2, — **ln whom any right to relief ,'* — {Concluded). 

B.— PEESONS HAVING NO RIGHT TO RELIEF. 

t(l) Parties having no rights to relief. 

In a suit by widows, for possession of^property, given as gift to their deceased hus- 
bands, their children should not come in as plaintiffs, as they had no 
right to possession of inherited property during the lifetime of their 
mothers under Burmese law. 14 Bur. L.R. 30. P 

<2) Suit by mother and guardian of minors for partition— Conveyance by plaintiff 
to a third party— Third party cannot be a co-plaintiff. 

In a suit by the mother and guardian of two minors to obtain partition of joint 
family property the Court did not allow a third party who was made 
co-plaintiff by virtue of an alleged conveyance from the plaintiff to 
remain on record as co-plaintiff on the ground that the mother and 
guardian could not give him a right of suit against the other members 
of the family, and that the proprietary interests of the minors might 
ultimately^be prejudiced. 21 W.R. 190. See 16 B. 608. Q 

(S) Raja of Kota— Political Agent— Superintendent of Raj. 

The Political Agent and Superintendent of the Raj is not entitled to sue for 
property belonging to the Baj. If the Raja was the proprietor, he 
should be plaintiff or if his right and interest had passed to Government, 
Government should be plaintiff. 2 A. 690. R 

^4) Suit to recover possession under Specific Relief Act, S. 9. 

Where, under a contract between A and B, an exclusive occupation of immove- 
able property is given to A, he is the proper plaintiff in a suit for 
possession under S. 9, Specific Relief Act. If B desires to sue immedi- 
ately on the possessory right, he should sue in A’s name, though, for 
an injury to the reversion, B may properly sue in his own name. 
5B. 208. S 

2,^** In respect of or arising out of the same act, or. .or transactions.** 

A.- CAUSE OF ACTION. 

(a^) The expression ‘cause of action’ in S. 26 ( = 0. I, r. 1 of the new Code) 
should be interpreted in its limited sense, so as to include the facts 
constituting the infringement of the right, but not necessarily also 
those constituting the right itself, 3 0.0. 176 ; 22 0. 883. But 
see 6 M. 239, T 

(6) The term as used in the expugned clause of S. 31 of Act XIV of 1882, 

means every fact which it would be necessary for the plaintiff to prove, 
if traversed, in order to support his right to the judgment of the 
Oourt. It does not comprise every piece of evidence which is necessary 
to prove each fact, but every fact which is necessary to be proved. 
18 A. 131=16 A. 2, XT 

^c) The words “in respect of the same cause of action” in S. 26, O.B.O., 
mean, “ the facts which constituted the infringement of the right of 
the several plaintiffs being the same,” 10 O.W.N, 508=33 0. 367* Y 
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3,—^^ In respect of or arising out of the same act, or.. or transactions.**' 

— (Gontinued). 

B.— NO MISJOINDER OP CAUSES OP ACTION. . 

{a) There is no misjoinder of plaintifis, or causes of action, if two sets of 
plaintiffs jointly claim relief against the same defendant, although the 
claim of one is not the same as that of the other, provided all plaintiffs 
claim under a common title in respect of the same matter, 1 A.L.J.. 
188. W 

(6) Where a minor represented hy the Court of Wards and the grantee of certain 
mining rights in the zemindari from the Court of Wards acting on 
behalf of the minor, sued jointly to set aside a mining lease by the 
minor’s father, the interests of the two plaintiffs were not inconsistent 
with each other and the suit was not therefore bad for misjoinder » 
13 M. 197. X 

(c) In a suit by two plaintiffs for the value of personal property plundered, o 
which one plaintiff owned certain articles and the other, certain others, 
if the cause, time, place, and parties charged be the same in both the 
instances, the fact, that both plaintiffs have not a joint interest in the 
whole of the property plundered by the defendants is insufficienty to 
put them oub of Court. W.E. (1864), 81. Y 

(cZ) Two estates belonged to two persons each of them owning one-half of each 
estate. Both the owners granted a putni lease to defendants. Subse- 
quently there was a break up in the ownership in both estates ; which 
break up the defendant had recognised at the time ; and a person 
entitled to one estate sued the defendants for rent of his estate. 
It was held that the owners of the other estate need not be joined as 
parties. 9 O.W.N. 656, Z 

(e) Where one plaintiff owned one-third of an estate and the other three 
plaintiffs jointly owned another third, a suit by all the four against 
one who was in possession under a deed of gift for possession and for 
cancellation of the gift is not bad for misjoinder. 4 A. 261. X 

(/) In a suit for possession of property brought by four plaintiffs jointly, it was 
alleged that plaintiff No. 4 bad purchased a 10 As. share. The Court 
decided that there was no misjoinder of “ causes of action.” 10 C.W.N. 
608 = 33 0,367. B 

(gf) A mortgagor’s representatives and the transferee of a portion of th 
mortgaged property by the original mortgagor, can sue together to 
redeem the mortgage, as there is no misjoinder of “ causes of action.’^ 
9 P.W.B. 1908. C 

0.— MISJOINDEE OF CAUSES OF ACTION. 

(a) In the matter of an assault which took place at one and the same time 1st 
defendant attacked 1st plaintiff and 2nd defendant attacked 2nd 
plaintiff and a suit was brought for damages. It was held that there 
was misjoinder of plaintiffs. 26 B. 259 = 3 Bom. L.R. 878. I> 

(5) A suit to recover possession as cultivators, hy two plaintiffs whose holdings, 
though originally one, have for a long time been separated and held 
separately, is bad for misjoinder. 2 N.W.P. 306. B 
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respect of or arising out of the same act, or., or transactions.** 

-^(Coiicltided)* 

MISJOINDER OF CAUSES OF ACTION— (CowZwrfed). 

(o) Where the defendant promised to pay each of the two plaintiffs a monthly 
allowance of certain sum, a Joint suit by them for the amount due to 
both is bad for misjoinder. 4 A.W.N. 46- F 

{d) Several creditors, to each of whom separate debts are owing by the same 
debtor, cannot sue jointly for the avoidance of a fraudulent deed of gift 
by the debtor, the cause of action for each creditor being separate. 
18 A. 432 = 16 A.W.N. 139, G 

{e) Where the sons objected to the attachment of property in execution of a 
decree against the father as the property had been previously partitioned 
and held in separate shares, a joint suit by them for a declaration 
that their shares were not liable to attachment is bad for misjoinder 
of causes of action. 13 A.W.N. 150. H 

{/) Three plaintiffs brought a joint suit for possession of immoveable property, 
two of them claiming half the property by inheritance and the third 
claiming the other half by purchase from the two former. The suit is 
bad for misjoinder of causes of action. 18 A. 181 = 16 A.W.N. 33. See 
also W.B. (1864), 81; 2 W.R. 219? N.W.P.H.O. (1868), 242; 15 LA. 
156; 16 A. 165; 6 B. 266; 8 K. 361; 4 A. 261 ; 18 A. 219 = 16 A. 
W.N. 33 ; see also A.W.N. (1896), page 2. I 

(g) A suit, by six plaintiffs jointly, for damages for libel, against defendants, is 

bad for misjoinder of plaintiffs and “causes of action.” 11 O.W.N. 
680 = 34 0.662. J 

(h) A pre-emption suit by two plaintiffs, each entitled to claim, but having no 

joint right to claim pre-emption, is bad for misjoinder of plaintiffs. 
29 P.R. 1894 ; 3 P.R. 1881. K 

D.-WHEN CAUSES OF ACTION CAN BE JOINED. 

(a) A Muhammadan widow and her daughter sued the other heirs of the 
Muhammadan for their share of the property, the widow alleging that 
certain conveyance by her were invalid, and the daughter alleging the 
same, and in addition alleging that the widow had no power to alienate 
her own share. It was hold that, in the circumstances, the two causes 
of action might properly be brought in the same suit. 3 Bom, L.R. 
658. L 

ib) A creditor can, in the same suit, sue for himself to have an assignment deed 
executed by the debtor declared void as against him, and on behalf of 
all the creditors, includjing himself; to have the assignment deed 
declared voidable at the option of creditors. 4 Bom. L.R, 180=26 B. 
577. M 

e 

Is alleged to exist, whether Jointly, severally or in the 
alternative. *’ 

(General). 

T?he words “ in the alternative ” apply to cases in which there is a doubt as to 
who is the person entitled to sue upon the cause of action, e.g., that 
of a sale to an agent in which there may ariSe a dif&oulty whether the 
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4.—‘^Is altegei to exist, whether Jointly, severally or in the 
alternative.*^ — (Concluded)* 

General— (Concluded). 

principal or the agent should sue, or to cases where parties have 
different and conflicting interests in the same subject matter, and an 
act is committed which gives the same cause of action to either party 
according to the eventual determination of the Court as to which of 
the two IS entitled to recover. 6 M. 239. But see 22 C. 833. N 

(1) 4oint or alternative relief. 

A plaint will not be bad, because it prays for a decree in favour of all plaintiffs 
on certain allegations, or in the alternative, in favour of one of them, 
if other allegations should be proved. 28 M. 500. 0 

(2) Plaintiffs in a suit to eject trespasser. 

When the whole title to an estate is vested in one or both of two persons, they 
may join, in a suit to eject a trespasser. S.C. 219. P 

(3) Sait by trustees and worshippers. 

In a suit against third parties acting to the injury of a temple, the trustees and 
certain others, who were called additional trustees, were plaintiffs. 

The others were allowed to stand as plaintiffs, as persons interested in 
the temple as worshippers, though not as additional trustees. 

29 M. 106«15 M.L.J. 475. Q 

\(4i) Sait by widow and her adopted son jointly. 

The widow and the adopted son of a deceased person can sue jointly to 
set aside an attachment of property belonging to the deceased in 
execution of a decree against another, as the widow admitted the 
adoption and their claims were in no way antagonistic. 16 B. 119. R 

Bat see 6 M. 239 where it was held that a suit brought by the widow and her 
adopted son jointly, claiming in the alternative either to recover the 
whole family estate for the latter if the adoption was valid or one-half 
of the estate for the former if the adoption was invalid, was bad for 
misjoinder. S 

<5) Suit by daughter and daughter's sons together with their patnidar Jointly. 

Where the daughter and daughter's sons of a deceased - person together with 
their putnidar sued jointly for possession of certain property as belong- 
ing either to the daughter or the daughter's sons, the suit was not bad 
for misjoinder as they all claimed the same relief, viz., possession 
and they did not advance any antagonistic claim. 22 0, 833. T 

2. Where it appears to the Court that any joinder of O.xv 
Power o£ Court may embarrass or delay the trial of the ^ 

to order separate Suit, the Court may put the plaintiffs to their 
election or order separate trials or make such 
‘otheir order as may be expedient. 

(Notes). 

'(W.B.)— This rule is new. 

v(l) This is intended to provide tor any emhairassment of delay in (rial which 
might ensue by a joinder of plamtiSs as per rule 1. 



54 


Act ¥ of 1908 (code op civil pbocbdube). [0. I, rs. 2 & 3 


(Notes)— ( Concluded ) . 

English rules and orders. 

(2) The corresponding portion of the English rule is the proviso in O.XVI, r. 1 

which runs thus : — 

“Provided that, if, upon the application of any defendant, it shall appear that 
such joinder may delay or embarrass the trial of the action, the Cour 
or a Judge may order separate trials or make such other order as may 
be expedient.” 

(3) It would appear that under the English rule the Court can order separate 

trials, etc., only on the application of the defendant, while, under this- 
rule, that portion of the English rule is omitted and the Court may 
make such order of its own motion, 

(4) This provision is rendered necessary by the wider libertios given in respect 

of joinder of plaintiffs by the substitution of the words “ in respect o 
..transactions*’ fortho words “ in respect of the same cause of action.”* 

(5) If the Court thinks that the joinder of separate actions will embarrass or 

delay the trial, it may order separate trials, or, it would seem, may 
confine or exclude causes of action, or may put the plaintiffs to their 
election, asking for a stay in the meantime. Sa}idos v. Wilsmith^ 
(189-3) 1 Q.B, 771 ; Hannay v. Sviurthwaite^ (189$) 2 Q.B. 414; Sadler 
V. G.W.B, Co,, (1895) 2 Q.B. 088 ; Oxford and Cambridge v. Gill, (1899> 
1 Ch. 55 ; Bedford v. Mlis, (1901) A.C.M, 12 and 1$— Annual Practice, 
1908, Vol. I, p. 148. 


0. XVI, r. i. 


3. All persons may be joined as defendants ^ against whom any 


Who may be join- 
ed as defendants. 


right to relief 2 in respect of or arising out of the 
same act or transaction or series of acts or 


transactions ^ is alleged to exist, whether jointly, severally or in the- 
alternative^, where, if separate suits were brought against snch 
persons, any common question of law or fact would arise 5. 


(Notes). 

(Old Act). 

First sentence of S« 28 of Act XIY of 1882. 

“ All persons may be joined as defendants against whom the right to any relief 
is alleged to exist, whether jointly, severally or in the alternative, in 
respect of the same matter.” 

Difference between the old section and this ruie. 

(1) Instead of the phrase “in respect of the same matter ” is substituted the* 

phrase “ in respect of or arising out of the same act or transaction or 
series of acts or transactions.” 

(2) “ Where, if separate suits were brought against such persons, any common 

guesiiou of law or fact would arise ” is newly added after the words 
“in the alternative.” 

The two conditions requisite under this rule for joinder of defendants are 

(1) The right to relief against each defendant should be in respect of or should 

arise out of the same act or transaction or series of acts or transaotions. 

(2) There should be common question of law or fact. 

English rules and orders. 

This rule and the next correspond with 0, XVI, r. 4 oflihe Baglish rulea. 
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(General). 

Discretion of plaintiff in joining defendants. 

A plaintiff is not bound to sue every possible adverse claimant in one suit. At 
Ins ov\n risk, he can choose to leave the question that may arise 
between himself and a third party, to a future settlement. 27 B. 31 — 
5 Bom. L.R. 754. U# 

EXAMPLE. 

In a suit for recovery of immoveable property against the first defendant and 
his mortgagee, the auction purchaser of the property in execution of a 
decree against the first defendant is not a necessary party. He may 
later on bring a separate suit against him. 27 B. 31 = 5 Bom. L.B. 
754. Y 

/ — " All persons may be joined as defendants,** 

General principles. 

(а) If the plaintiff has a cause of action against A and B for one tort, and if he 

has quite a separate cause of action against B for another tort, a suit 
cannot be brought claiming damages in respect of both torts against 
A and B. Per Romer, LJ., in FranJxenburg v. Great Horseless Car 
Company "x Q.B, 504 ; cf. Kent Coal^ ets. ^Company v. Marhn^ 16 Times 
Report 486 (0.1.) ; Pope v. Hawtrey^ 85 L.T. 263 — Annual Practice, 
1908, Vol.I, p. 153, W 

(б) Where, in an action brought against two separate tort-feasors, neither of. 

whom ha* any control over the other, the cause of action is several 
and 7iot Joints the joinder of tbe defendants would be bad. Annual 
Practice, 1908, Vol. I, p. 153. X. 

(c) Where there are two separate and distinct causes of action against two 

separate and distinct defendants, the joint result of the separate acts 
of the defendants being damage to the plaintiff, the latter cannot 
maintain one action against both. Annual Practice, 1908, Vol. I, 
p. 153, Y 

(d) But, although the remedies against the several defendants may be different 

where the cause of action is the same against all, the joinder of defen- 
dants will be proper. Drincgbier y. Wood, (1899) 1 Oh. 393 — Annual. 
Practice, 1908, Vol. I, p. 164. Z 

(e) Where two defendants, one, the owner of a vehicle in which the plaintiff 

was driving and was injured and the other, the owner of another 
vehicle who had also a share in causing the plaintiff's injuries, were 
sued jointly for damages, held^ tbe joinder of defendants was not 
improper, because they were sued jointly for joint negligence^ 
although separate negligence was proved against each. Bulloch v. 
London G, Omnibus Coy^ (1907) 1 IS^.B. 264 (0. A.)— Annual Practice, 
1908, Vol. I, p, 154. A 

(/) Where all the defendants were charged with conspiracy and certain of 
them also with negligence and breach of duty, the joinder was held, 
proper. Kent Coal, etc.^ Coy v. MarUn, 16 Times Rep. 486 (O.A.) — 
Annual Practice, 1908, Vol. 1, p, 164. B 

(gf) Where, iii a suit against ten defendants for conspiracy to boycott plaintiff, 
and for damages, and the judgment apportioned the damages, the 
joinder was held proper, since the conspiracy was the one substantial 
cause of action. O^Keefe v. Walsht (1903) 2 I.R, 681 (O.A.)— Annuals 
Practice, 1908, Vol. I, p. 154. C 
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Act ¥ of 1908 (code of civil peocedukb). [0. 1, r. 3 
All persons may be Joined as defendants,** -{Co^itinued), 

(1) Contract. 

{a) All the three parties to the contract are necessary parties to a suit by one 
of them for his share of the profits under the contract. 14 0. 791. D 

(b) In a suit for specific performance of a single contract, the parties on each 
side must be marshalled as plaintiffs and defendants. 2 C.W.N. 42. B 

(2) Deaf and dumb person. 

A is not, on that account alone, to be deemed incompetent to sue or to be 

used. 2 N.W.P. 414. F 

(3) Decree-holder, judgment -debtor, auction-purchaser. 

(a) In a suit by trustees for benefit of creditors to set aside attachment by an 

execution creditor, all the creditors are not necessary parties. 3 
Agra 104. G 

(b) A grantee or vendee of defendant during thQ ^pendency oi a suit need not be 

made a party to the suit. 11 B. 64. See 7 W.R. 225. H 

(c) In execution of a decree by the joint decree-holders, one of the joint decree- 

holders purchased the judgment debtor’s property, m Court auction 
with Court’s permission. He got a sale certificate in his name and 
took possession of the property. Subsequently, he was dispossessed 
by the judgment-debtor, who sued him for recovery of possession. It 
was held that the other joint decree-holders were not necessary parties 
, to the suit. 8 M.L.I. 3. I 

' (d) The judgment-debtor is a necessary party to a suit under S. 283 of the old 

Code. 21A.W.N.14. ^ J 

(e) The execution-creditor is a proper party to a suit under S. 246, C.P.C., 

( = S. 283 of Act XIV of 1882) by the owner against the purchaser of 
property wrongfully attached to restore all parties to the position 
which they occupied prior to such attachment and sale. 5 Bom. 
H,G,R.O.C. 83. K 

' (/) In an appeal by the judgment-debtor against an order refusing to set aside 
an execution sale under S. 312, O.P.C., the auction purchaser is a 
necessary party. 388 P.R. 1882. L 

'{g) In a suit by attaching creditor dissatisfied with share of sale proceeds allot- 
ted to him under S. 270, Act VIII of 1859 ( = S. 73 of the present Code) 
against the other attaching creditors, all who have shared in the 
distribution are bound to be made defendants. 23 W.R. 434. M 

(/i) An auction-purchaser of property sold in execution of an ex^arte decree is 
not a necessary party to an application by the judgment-debtor to set 
aside the decree as he is not an “ opposite party ” within the meaning 
ofO. IX, r. 14 = 8.109, old Code. 26 C. 267=3 C.W.N. 261. N 


(4) OoYevnment. 

A.— WHEN GOVERNMENT A NECESSARY PARTY. 

(а) Where an act of state is questioned, directly or indirectly. 11 M.I.A. 517 

=10 W.R. (P.C.) 25. 0 

(б) Where a purchaser sues his vendor to compel mutation of names, the 

Collector is a necessary party. 3 M. 134 ; 15 M. 850. P 
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All persons may be joined as defendants-**— {Continued). 

(c) Where the public revenue is aSected, in a suit by a shareholder for 

partition of joint estate. 22 W.R. 245. Q 

(d) In a suit for recovery of possesdon of land thrown up by a navigable river> 

which the plaintiff alleged to be an accretion to his estate but the 
defendant claimed as holding under a settlement with the Government. 

5 O.L.R. 154. R 

(e) In a suit by a person claiming certain lands resumed by Government and 

settled with another party. 13 B.L.K. (F.B,), 118=21 W.R. 327. See 
also 22 W.R. 52. But see 2 C.L.R. 467» infra. S 

(f) Where the nature of the tenure of ghatwali land is in dispute. 6 Bom. 

H.C.R.A.O. 265. T 

(p) In a suit to set aside a revenue sale, held under the Bengal Public Demands 
Recovery Act, the Secretary of State is a necessary party. 8 O.W.N. 
657=310.159. U 

B.— WHEN GOVERNMENT NOT A NECESSARY PARTY. 

(1) In a suit to redeem a mortgage of ghatwali land, where, under the terms of 

the mortgage-deed, the mortgagor gave in a razinama to Government 
giving up all claim to the land. 6 Bom. H.O.B.A.C. 265. Y 

(2) In a suit by a shareholder of a joint estate to establish a right to partition, 

where the public revenue is not affected. 22 W.R, 245. W 

>(B) In a suit to set aside a sale for arrears of revenue; though, on the 
application of Government, they are entitled to be made a party. 
9 0. 271 = 11 0.L.R.466.0eealso25 0. 883=25 1.A. 151 = 2 O.W.N.513,X 

(4) Where a piece of land was first settled by Government with one party and 
* then with another, in a suit by the former against the latter for 
possession of land. 2 O.L.R. 467. But see 13 B.L.R. 118=21 
W.R. 327, supra • Y 

*(5) In a suit by one of the shareholders of an estate adjoining a chw land 
resumed by Government for possession as against another shareholder 
of the estate with whom the Government made a permanent settlement 
and for declaration of ^his right to participate in the settlement. 
8 B.L.R, 524 ; 17 W.R. 145. SB 

(6) In a suit against a farmer of Abkari revenue for refund of money illegally 

levied at his instance by the Collector, under S. 29, Bombay Abkari Act 
(V of 1878). 11 B. 519. R 

(7) In a suit by an owner of land against one who claims to use such land as 

public road. 15 0 . 460. B 

(8) In g. suit against a Municipal Oounoil for a declaration of the plaintiff’s 

title to a certain structure within the limits of the Municipality. 
15 M. 292. C 

*(5) Hushand and wife. 

(1) Husband is not a necessary oo- defendant in a suit against a woman, married 

before 1865, in respect of her separate property. 10 O.L.R. 636. D 

(2) Wife was made party to the suit, on the ground that a building on the estate 

was erected by her husband with money forming her separate estate. 
Oor. 41. E 
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Act Y of 1908 (CODE OP civil pboobdueb). [0. 1, r- 3 
1 All persons may be joined as defendants.*^— (Conthmied). 

(6) Landlord and tenant. 

A.—BJEGTMENT SUITS. 

(1) A plaintifE wibh c«. legal title to the land can sue for ejectment the person 

in actual possession without making the person, under whom the latter 
claims to hold, a party to the suit though such person, if added, will 
be a proper party. 21 B. 2*29. F* 

(2) Suit by a landlord against his tenant under a registered lease. 

In a , the person from whom plaintiff holds the land, persons claiming 

to hold it from a third party and such third party should nob be 
brought on record, 20 M. 375. G 

(3) The auction-purchaser of the raiyat’s right and interest in the tenure, sold 

in execution of a decree obtained by the talukdar for rent, is a 
necessary party in a later suit by the talukdar for arrear of rent and 
ejectment against the same laiyat. 10 W.R. 494 ; reversing 10' 
W.K. 304. H 


B.—SUITS FOR RENT. 

{a) In a suit for rent against a tenant by a landlord persons preferring opposing 
claims to plaintiff ought not to be joined as parties unless the 
opponent’s position would be compromised by a decree in favour of 
plaintiff, e.g.^ when the opponent claims to be in actual possession by 
receipt of rents. 19 W.R. 248. I 

(6) Nor should he be added where such addition would change the scope and 
character of the suit. 20 W.R. 383 ; 24 W.R, 357 ; 4 O.L.R. 168. Or 
make it other than a hoaa fide suit for rent. 21 W.R. 88 ; 22 W.R. 526 ; 
16 W.R. 132; 23 W.R. 168. J 

(c) Where the defendant m a suit for rent denied plaintiff's title and set up’ 

title in a third party, the third party might he added as an intervenor 
to try the question, who was the beneficial owner and entitled to the 
rent. 22 W.R. 440. K 

(d) But see 8 0. 238 = 10 O.L.R. 581, where it was held that the third party 

ought not to bo made a party, so as to convert a suit for arrears of rent 
into one for determination of title. See 19 W.R. 248 and the other 
decisions thereunder. L 

(dl) But see 24 W.R. 261, where it was held that an intervenor has no right to- 
be made defendant or to introduce into the suit a new issue as to title. 
See also 24 W.R. 101, where it was held that the party added cannot 
raise an issue so as to change the scope and nature of the suit, but he 
is competent to raise all questions whether of title or otherwise which 
bear upon the issue, is the plaintiff entitled to recover the rent 
claimed ? M 

(e) It is wrong to introduce in a suit for rent an intervenor who alleges that 

plaintiff is his benamidar, as the question of ben ami is quite foreign 
to the suit. 24 W.R. 349. H 

(/) But see 5 O.L.R, 179, where a person alleging to be a purchaser from the 
beneficial owner of property was allowed to intervene in a suit by one 
who denied title from the ostensible purchaser against talukdars for 
rent on the ground that the question of benami was properly raised in 
the suit and ought to have been tried. O' 
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Alt persons way be joined as defendants,**— (Continued). 

(g) An intervenor, who claims to have acquired a share of the property for 

which rent; is claimed, may he made a defendant at the discretion of 
the Court. The Court is bound to determine any question of title 
arising between parties for the purposes of the suit, 24 W.R. 350. P 

(h) In a suit for rent, where the defendant alleged that a third person had 

a joint interest with plaintiff in the property, and where the plaintiff 
disputed this and objected, it was improper to add such person as 
co-plaintiff and if added at all it should be as defendant. 7 C. 148, Q 

(i) In a suit by a landlord against his tenants for rent, where they pleaded 

that they had paid the rent to a co- sharer of the plaintiff, and the 
co-sharer alleged that he was entitled to rent as a co-sharer^ as well 
as an agent of the plaintiff, the Court was justified in making him a 
party to the suit under S. 148 of the N.W.P. Rent Act though it was 
not competent to pass a decree against him. 9 A. 394. R 

(j) Where, in a suit for arrears of rent by the zemindar, the defendant pleaded 

that the rent was payable to another person as Mokuraridar, such 
third person was properly made a defendant to the suit. 8 B.L.R. 
180=16 W.R, 235. See also 8 B.L.R. 184«*13 W.R. 362 and 26 
W.R. 20. S 

\h) Receipts for rent wore granted separately by the landlord’s Tahsildar to the 
tenants of a holding. The Tahsildar cannot be added as a defendant 
in the landlord’s suit for rent, brought jointly against the tenants. 
10 C.W.N. 210. T 

,(l) Where some of the defendants had taken a lease in the name of a third 
person and the other defendants were sureties for the third person, in 
a suit for arrears of rent, tho sureties could not be sued as such under 
Act X of 1869 (Bengal). 2 B.L.R. A.C. 237 = 11 W.R. 120. U 

(m) To a suit by purchaser, for rent accruing between the date of his purchase 
and the date of the transfer, the pre-emptor is a necessary party. 
1 Agra Rev. 30. Y 

'(n) Though the lambardar is ordinarily the proper party to be sued for rent of 
pattidari estate, under S. 7 of Act XIV of 1863, the several pattidars 
can be sued for their respective shares of rent instead of recovering it 
through the lambardar, 2 Agra Pt, IX, 166. W 

^o) In a private partition between oo-sharers, certain specific lands w’ere allotted 
to one oo-sharor in severalty, the rest remaining . undivided. In a 
subsequent partition by the Collector under Bengal Act VIII of 1876, 
the same lands were allotted to plaintiffs. In a suit for rent against 
the tenants, the patnidar of the co-sharer to whom the lands were 
allotted in private partition were properly made parties. 20 C. 285. 
See also 23 W.R. 227 ; 4 C. 350 and 12 C. 565. X 

(p) Parties, not registered in the zemindari serishta, are not entitled to 
intervene in a suit against the registered tenants. 24 W.R. 151. Y 
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(7) Maintenance. 

(а) To a suit by an illegitimate son for maintenance, out of his deceased father’s 

estate, all persons in possession of the father’s property are necessary- 
parties. 2 B. 14;0. Z 

(б) All the members of a Malabar Tarwad are necessary parties to a suit by one 

member against the Karnavan for an increased rate of maintenance. 
7 M. 428. A 


(8) Mortgages. 

(а) All persons in whom portions of the equity of redemption are vested, must 

be made parties to a suit by one of the joint tenants or tenants in 
common to redeem the whole estate. 10 B. 648. B 

(б) All persons interested in a property, which it is sought to redeem or recover 

on payment of a charge, are necessary parties, as, otherwise, the 
possessor may be exposed to many suits upon the same cause of action. 
UB. 426. C 

(c) Plaintiff, a Mahomedan, sued to recover his father^s share in two portions 

of family property, which were mortgaged by plaintiff’s father and 
father of 1st defendant jointly but were redeemed by the father of 1st 
defendant and 1st defendant alone. Plaintiff’s brothers and sisters 
were necessary parties. 11 B. 425. D‘ 

(cl) The plaintiff may implead persons, who claim the right of redemption, in 
opposition to him. 3 Agra 144. £ 

(d) The person to whom the equity of redemption passed by purchase is a 

necessary party to the suit. 2 Bom. H.O.R. 202, 2nd Edn. 194. F 

(e) A patnidar, under a mortgagor, who had taken a patni lease prior to the 

mortgage, is a necessary party to a suit by the mortgagee on the 
mortgage as he should be given an opportunity to redeem. 8 0. 79=* 
9 O.L.R. 173 ; 10 O.L.R. 113, followed in 21 0. 116 ; see also 6 
O.L.R. 243. G 

(/) In a suit for foreclosure against assignee of mortgaged property the personal 
representatives of the mortgagor are necessary parties. He who has 
the equity of redemption is the only necessary party. Bourke 0.0. 
319. H 

(p) The parties in possession should be made parties to the suit and not the 
mortgagor alone. 16 W.R. 98. I 

(fe) A suit for sale of the whole mortgaged property, brought by the representa- 
tive of the purchaser from one of the heirs of the deceased mortgagee 
of his share in the mortgage right, is not main tamable without join- 
ing all the persons interested, as parties. 9 A. 68. J 

(i) The holder of a hypothecation bond can sue on the bond, impleading in the 

same suit the debtor and purchaser in whose hands the hypotheoa is. 
6 N.W.P. 328. K 

(j) Where part of the mortgaged property concerned is conveyed to different 

persons, all the alienees are entitled to be made parties to a suit on the 
mortgage. 25 W.R. 60. 
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/.— ‘'.i4// persons may be joined as defendants^** — (Continued), 

(k) A creditor who purchases under an execution against the general assets of a 
testator's estate, takes subject to a mortgage created in pursuance of a 
power contained in the will; and the purchaser is rightly made a party 
in a suit to foreclose, 3 B.L.R.O.C. 7 = 11 'W.R,0.0.21. M 

(Z) All prior and puisne mortgagees of whose mortgages the plaintijBE has notice 
should be made parties to a suit by a mortgagee on his mortgage. 
9 A, 125 ; 13 A. 316 ; see 10 B. 224 ; 9 A. 126 ; 10 A. 520. N 

(m) A subsequent incumbrancer is a necessary party to a suit by a prior incum- 

brancer on his mortgage. 13 A. 432 ; 6 B. 11 and 10 B. 88. O 

(n) Where the patnidars were also second mortgagees, they were entitled as 

second mortgagees to be made parties to a suit on the first mortgage 
to have an opportunity of redeeming the prior mortgage. 21 C. 116 ; 
5 C. 265=4 C.L.R. 358 ; 5 0. 269 ; 6 0. 317. P 

(o) In a suit by a mortgagee against two out of his three mortgagors, where 

incumbrance had been created subsequent to the mortgage sued on, it 
was necessary to bring the third mortgagor as well as the subsequent 
incumbrancers to the record under S. 85, T.P.A. 15 M. 487. Q 

(p) Where the subsequent mortgage is executed only after the filing of the suit 

on a prior mortgage, the subsequent mortgagee need not be made a 
party under S. 85, T.P.A, 21 A, 149. R 

(g) In a suit by a puisne mortgagee on his mortgage, a prior mortgagee is not a 
necessary party unless the puisne mortgagee offer to redeem his 
mortgage. 1 O.W.N. 453. S 

(r) See, contra^ 22 B. 701,. where it was held that a prior mortgagee should be 

made a party to a suit by the puisne mortgagee for foreclosure. T 

(s) In a suit by a second mortgagee (admittedly overpaid) to compel the first 

mortgagees to convey to him the mortgaged premises, the heir or legal 
representative of the deceased mortgagor is a necessary party. 5 B.O.O. 
76. U 

(i) A prior mortgagee, under a mortgage executed by the minor’s father, is not 
affected by the subsequent mortgage by the minor’s guardian and the 
only person affected is the owner of the equity of redemption the 
minor— He is a necessary party to a suit by the subsequent mortgage 
to redeem the prior mortgage. 23 B. 287, Y 

(w) In a suit to determine the rights of mortgagee’s inter se, the representatives 
of mortgagors are necessary parties. 16 0, 35. W 

(v) In a. suit for possession as mortgagee against a third party where the 

mortgagee’s title is denied, the mortgagor must be made a defendant 
to show the extent of the rights and interests of the mortgagor in the 
property sued for, 2 N.W.P. 72. Compare 2 B.L.R. A.O, 207=11 
W.R. 80. X 

(w) Mortgage by the lambardar for himself and as agent for the other sharers. 

In a suit for possession by the mortgagee they should have been made 
parties as well as the lambardar# 2 Agra, Pt. II, 207* Y 
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All persons may be joined as defendants*** — [Continued). 

(x) The representatives of the mortgagor are not necessary parties to a suit for 

recovery of property from the mortgagee of the administrator of a 
deceased person, who had entered into a contract with plaintiff that 
the property should be the absolute property of plaintiff after his death 
if plaintiff should carry on a litigation concerning it at his own 
expense. 8 Bom. H.G.R. O.G. 1. Z 

(y) In a suit by a sub-mortgagee, to recover his debt by sale of the rights 

mortgaged to him, the original mortgagor is not a necessary party. 
A.W.N. (1906), 76=2 A.LJ. 434=27 A. 511. A 

(z) In a suit by a sub-mortgagee for sale of mortgaged property, both the 

original mortgagors and the mortgagees should be impleaded as 
parties, and opportunities should be given them to safeguard their 
interests. 5 A.L.J. 402. B 

(aa) In a suit by a mortgagee for possession of the mortgaged property, the 
mortgagor’s sons are not necessary parties, even though they consti- 
tute a joint family, when the property was not the ancestral property of 
the family. 1 A.L.J. 367. C 

(bb) In a suit for possession under a mortgage, whore the managing member is 
made a party, another member of the family is not a necessary party. 
4 O.W.N. 297. D 

(co) In a mortgagee’s suit for sale of family property mortgaged by father, the 
sons need not necessarily be made parties. 1 O.G. 53. E 

-(dd) The undivided sons of a Hindu father should be made parties to a suit on 
a mortgage of ancestral property executed by the father alone. A 
decree against the father alone cannot affect the son’s right in the 
property. 17 A. 537 ; 27 C. 724=4 G.W.N. 701; see also 22 A. 394 
and 408 F 

\ee) In a suit for foreclosure, on a mortgage of joint family property by the 
father alone, the sons also should be made parties and an opportunity 
should also be given them to redeem it. A.W.N. (1908), 106. G 

[ff) To a suit for I'has possession of an undefined area of the mortgage land by 
one mortgagee, his fellow mortgagees are necessary parties. 25 W.R. 
39. H 

({jy} Where two brothers had separated themselves from a third, the latter was 
nob a necessary party to a suit by the other two jointly for a 
declaration of their rights to 2/3 of a mortgage debt which belonged to 
their father before his death. 21 BI. 373 (383) = 8 M.L.J. 139. I 

'(9) Negotiable Instruments. 

(d) In a suit on a pro-note against the representatives of a deceased, a bona 
•fide purchaser for value of a portion of the assets of the deceased, is 
not a proper party. But, a person is in possession of the assets of the 
deceased as an executor de son tori., is a proper party. 6 M.L.J. 186. J 

,(6) The payee of a bill of exchange should not join the drawer and the firm on 
which the bill was drawn as defendants in the same suit where the 
’ firm dishonoured thfe bill on presentation. 3 B. 182. K 



63 


0. 1, 3?- 3] Act Y of 1908 (code of civiii proobdubb). 
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<10) Official Assignee. 

(a) The defendant having been adjudicated an insolvent under the Insolvent 
Act (11 and 12 Vio., O. 21), the Official Assignee was placed upon the 
record as a defendant and judgment entered against him for the sum 
claimed to be paid out of the insolvent’s estate. The Official Assignee 
is not a proper party, there being nothing in the Insolvent Act which 
enables a suit of this kind to be continued against the Official 
Assignee. 18 C. 4.8 L 

(&) The Official Assignee is not a necessary party to a suit by the heirs of a 
deceased person for recovery of property acquired by the deceased after 
the vesting order was made on a petition of insolvency presented by 
him. The Official Assignee should, however, bo given notice in case of 
a decree in plaintiff^ s favour. 16 B. 452. M 

(c) The Official Assignee is not a necessary party to any suit to recover a money 
debt from a person who is either an insolvent on the date of institution 
of suit or becomes insolvent pending the suit, 22 0. 269. See also 
1 B.H.O. 251 ; 1 P.G. 43. N 


(11) Partition. 

(а) A partition suit cannot be properly dealt with, unless all who are admit- 

tedly shareholders in the joint property are before the Court. 12 W.R. 
266. See also 14 W.R. 339 ; 18 W.R. 48 ; 20 W.R. 138 ; 2 0. 149 ; 16 
B. 608. * 0 

(б) A suit for a partition of a portion of a joint estate is maintainable, when 

such portion is the 07ilp property held jointly by the plaintiff and the 
defendants. 1 C.L.J. 40. p 

(c) In a suit by one member of a joint family for a share of the joint family 

property, all the members of the family are necessary parties. 2 0. 149 * 
see also 12 W.R. 256 ; 14 W.R. 339 ; 18 W.R. 48 ; 20 W.R. 138. Q 

(d) In a suit for partition between sons of different wives of a deceased person, 

the wives if alive are necessary parties to the suit as they are entitled 
to share with their sons, 4 C. 756=4 O.L.R. 161. p 

(e) In a suit for partition by the son against the father and elder brother, a banker 

from whom the father had borrowed money hypothecating ancestral 
property is a proper and even a necessary party. 1 A.W.N. 36. S 

if) A purchaser or mortgagee of a co-parcener’s share in the joint property is a 
proper, and even necessary, party to a suit for partition. 16 B. 608. T 

(g) The plaintiff obtained a mokurari lease of a small portion of land of a joint 
zemindari from the owner of a 32 annas share. The owner of 4 annas 
share granted a patni of his share in the whole property to defendants. 
In a suit by plaintiff for partition of the small portion of land, for the 
defendants, the zemindars were necessary parties and in their absence 
the suit would not lie. 7 0. 577 =9 O.L.R. 170. tt 
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** AU persons may be joined as defendants.*^ — (Gontmued). 

(12) Partnership. 

(a) An individual parcner inay sue for a wiudiug up and for an account ; but to- 
such a suit all the members of the firm are necessary parties, 65 P.R. 
1884 (Civil). Y 

(h) If there has been no adjustment of accounts between the partners of a. 
defunct firm, in a suit by one or more members' against another 
member for contribution to recover money paid in liquidation of a debt 
due by the firm, all the partners are necessary parties, 18 W.R, 408. W 

(c) In a contract by a partner on behalf of the partnership, the promisee can 

sue any or all of the joint promisors ; and the non-joinder of a co- 
promisor is no ground of defence to such a suit. 87 P.R. 1902. X 

(d) Where a partnership which originally consisted of the defendant and 

another was dissolved, but the defendant continued to carry on the 
business and also continued his dealings with plaintifi, a suit for money 
on account of deali^^^s against the defendant alone is not had for non- 
joinder of the later partner. 

It is not incumbent on a person dealing with partners to make them all 
defendants in a suit. 21 M. 256. y 

(e) Where a suit was instituted against three persons as members of a firm and 

it happened that only one of them was a member with two persons 
other than those sued, it was not incumbent upon the plaintiff to sue 
all the partners in the firm and tho plaintiff wms entitled to proceed 
against the person who was a member alone. 4 O.W.N. 369 ; 6 B, 700 ; 
21 M. 256. Z 

(/) In a suit brought upon a contract made by a firm the plaintiff may select 
as defendants those partners of. the firm against whom he wishes to 
proceed, allowing his right of suit against those whom he does not 
make defendants to be barred. 6 B. 700. See also 21 M. 266. A 

(p) Where the plaintiff, as heir of his mother, sued a firm in which be was 
himself a partner, there was no objection to the frame of the suit on 
the ground of the plaintiff being also a defendant, as he was made a 
defendant in a totally different capacity. 10 B. 358. B- 

(h) Where in the absence of a representative of a deceased partner, the survi- 

ving partners adjusted partnership accounts and agreed to hand over a 
portion of the partnership property to one of the partners on a compro- 
rmse, in a suit by ^be partner for dissolution of partnership on the 
basis of the comp^ouiiso, tho representative of tho deceased partner 
was a necessary party. 1 Bom. Ap. 51. G- 

(i) *To a suit for an account of dealings and transactions of a deceased partner 

in a Hindu family bank and for a dissolution of the partnership, tho 
heir or legal representative of the deceased partner is a necessary party. 

3 M.I.A. 176. ■ 0 

' (j) The purchaser of the interest of one partner is properly joined as a defen- 
dant in a suit in respect of the partnership, 4 A. 437- E. 
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All persons may be Joined as defendants*** -‘(Continued), 

(k) Tho fact that surviving partners are made parties to an administration suit 
of the estate of a deceased partner does not alone enable the Court to 
direct such surviving partners to render an account of the partnership- 
estate. Surviving partners should not be made co-defendants with 
the executors merely by reason of their partnership. They can be 
made co-defendants where the relation between executors or adminis- 
trators and the surviving partners is such as to present a substantial 
impediment to the prosecution by the former of the rights of 
the parties interested in the estate against the latter. Bourke 0.0, 
350. F 

(13) Pre-emption. 

(а) In a pre-emption suit the vendor is usually joined as a matter of convenience. 

There is no legal necessity for such a joinder, and a suit cannot fail 
for such a non-joinder. 80 P.Ri, 1888 ; 134 P.R. 1889. O’ 

(б) During pendency of a pre-emption suit against the vendor and the vendee, 

three others who had obtained a decree of pre-emption against the same 
parties in respect of the same sale, were also added as defendants. 
It was held that under S. 372, O.P.O., the vendor’s interest devolved on 
the three decree holders, pending this suit, and that they were rightly 
joined as defendants. 29 P.R. 1887. H 

(14) Proprietary body. 

(n) In a suit relating to an adctdi of a village, (which was a skamilat) by one 
of three tarafs of the village, against the second iara/ and onepatti 
of the third tarafs all tho tarafs are necessary parties ; and so, the 
proprietors of tho remaining of tho third ^ara/ ought to be joined 
as defendants. 92 P.R. 1881. ‘ I 

(6) Plaintiffs, being sharers in a village, can bring a suit against all the 
other sharers for settlement of accounts; and such a suit will not be 
bad for misjoindor of parties. 1 0.0. 216. J 

(c) In a suit to restrain the proprietors of one patti from closing a pathway over 

the shamilat of tho village, it was not necessary to implead the other 
proprietors of the village, as the act complained of, was one of obstruc- 
tion by a soolion of tho proprietary body. 41 P.R. 1888. K 

(d) Where there is no dispute as to the land being shamilat, it is not necessary 

to make all tho co-sbarers, parties to tho suit. 108 P.R. 1889. L 

(15) Tort. 

In an action for a wrong, independent of a contract, joindor of all the wrong- 
doers is not essential, 72 P.R. 1867 (Civil). M 


(16) Trespasser. 

(a) There was no misjoinder of parties or causes of action in a suit to eject 

defendants as trespassers, brought by the reversioner, on the death of 
tho widow, on the allegation that he had a right to possession vested 
in him on the death of the widow, though various defendants raised 
different defences in the suit. 24 P.R. 1899. N 

(b) A person who has trespassed cannot plead as a defence, that some one else 

has trespassed with him, and that, therefore, he alone cannot be sued. 
2 Bom.L.R. 283. O 
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/. — ** All persons may be joined as defendants.^'— (Continued). 

^17) Trustee. 

(а) The eldest son of the deceased eldest son of a trustee is a necessary party to 

a suit for the removal of the trustee and for appointment of another 
in his place, where the trustee contended that the succession to the 
ofdce was by the rule of primogeniture. 4 O.W.N. 462. P 

(б) In a suit for removal of trustee under S. 539 of Act XIV of 1882 (=:Ss. 92 and 

93 of the present Code), the alienees from the trustee are not necessary 
defendants. 20 A. 46. See 15 0. 329 = 15 I. A. 1 ; 15 B. 612. Q 

(c) Where an application is made, to set aside a consent decree in a suit to set* 
aside a trust deed in which though added as a party, the trustee did 
not appear and the suit was subsequently withdrawn as against him, 
the trustee was entitled to appear in the application and be heard on 
the motion as a necessary party. 27 C. 428=4 O.W.N. 169. R 

«(18) Miscellaneous. 

(a) In a suit by the assignee of a debt against the debtors, if the defendants 

dispute plaintifi’s title itself, then, in order to have this satisfactorily 
tried and decided, the assignors should also be added as defendants. 
23 P.R. 1903 =4 P.L.R. 77. S 

(b) In a suit agamsn a minor for rent, all the executors under the will of the 

minor’s father, ate necessary parties, subject to the proviso in S, 438, 
C.P.O. of 1882. C.L.J. 484. T 

(. 0 ) Plaintiff sued to establish his right to a goat sacrificed on the fourth day 
of each month on an alleged custom by which each of five families 
took certain goats in each month ; the other families are necessary 
parties to such a suit. 17 0. 906. See also 12 W.R. 256. U 

‘(d) All persons who are parties to the fraud can be impleaded as defendants in 
a suit for cancellation of a bond as forgery, though their names do not 
appear on the bond as obligors. 8 A.W.N. 206. Y 

•(fi) Intervener irregularly admitted by himself on special appeal by the inter- 
venor, held ho was not entitled to be treated as a party added under 
S. 73, Act VIII;of 1859. 17 W.R. 176 ; 17 W.R. 219 ; 24 W.R. 261.W 

(f) In a suit for damages for malicious prosecution instituted by the first 
defendant and sanctioned by the second defendant, a Subordinate 
Judge, the Court doubted whether the two defendants could properly be 
joined in one sxiit. 10 Bom. H.O.R. 182. X 

►(gr) The Nawab Nazim is a necessary party to a suit by a claimant against the 
Government and the grantee to recover property which the Commis- 
sioners appointed under the Nawab Nazim’s Debt Act had certified to 
be nizamut property but which had been conveyed by the Nawab to 
his son before the passing of the Act. 9 0. 704=12 O.L.R. 596 = 10 
•LA. 89. Y 

<(h) In a suit for possession under Specific Relief Act, S. 9, when the defendants 
claimed to be in possession under a third party whom they set up as 
the real owner, such third party is not a necessary party to the suit as 
he had no physical possession. If he desires to maintain the expulsion 
as an aot done on his behalf, he may claim to be admitted as cTefen- 
dant. 5 B. 208, Z 
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Alt persons may be joined as defendantSm*^— [Concluded), 

(i) To a suit to compel registration of a document under S. 77 of the Registra- 
tion Act, 1877, after denial of execution, the Registrar is not a neces- 
sary party. 5 0. 445=5 O.L.R. 172. See also 8 B. 269. A 

{J) The reversioner is not a proper co-defendant in a suit to recover possession 
of property held by a widow. 15 W.R. 6. B- 

(/c) In a suit by three or four joint nhebaits to set aside an alienation of 
debutter lands by the fourth, the latter is a necessary party, the general 
rule being that all the parties interested in the subject-matter of a suit 
should be joined in it. 8 0. 42. G 

(Z) Where a minor is interested m contesting the execution and validity of a 
will by her father she should not be joined as co-plaintifi with the 
executor of the will but might be made a defendant. 2 Bom. H.O.R. 
327, 2nd Edn., 310. 


2.—^‘\Against whom any right to relief.'* 

A.— PARTIES AGAINST WHOM RELIEF CAN BE 
CLAIMED. 

(o) A person getting renewal of pro-note unauthorisedly, is a trustee for the 
rightful owner * and in a suit by the rightful owner to recover the sum 
due under the renewed note, the debtor, the person who caused the 
renewal, and the person in whose name the renewal stood, all could be 
joined as defendants. 29 H. 87. E< 

(5) Persons who alleged ihat the plaintiff’s vendors were not entitled to the 
full share of the property as they themselves had purchased a portion 
thereof were proper parties, under S. 73, C.P.O. of 1859 to a suit for 
possession and registration of names as proprietors. 16 W.R. 19. P' 

[c) In a suit by a mortgagee for possession, the subsequent mortgagees and 

purchasers who opposed him in obtaining possession were rightly 
joined as defendants. 22 W R. 532. . Q, 

[d) Trustees for beneht of creditors are rightly added as defendants to a suit, 

by a creditor of an insolvent, against the insolvent for his debt, 
where they refused to register his claim. 3 A. 799 = 1 A.W.N. 73. BL 

[e) In a suit against a party, holding under a lessee, for declaration that 

certain pattas, alleged to have been granted to the lessee by a 
zemindar, are forgeries, all the parties interested in, and holding 
under, the pattas are necessary parties, the principle being that aU 
persons who are interested in the question must be made parties to a 
suit in a Court of equity. 12 W.R. 247. I 

(/) Where the purchaser from an auction purchaser in execution of a decree 
against the mortgagor sued the usufructuary mortgagee for possession 
of property alleging that the mortgage debt had been satisfied out of 
the usufruct, the heirs of the mortgagor were necessary parties to the 
suit, as they were interested in the account which must be taken in 
the suit and they should be bound by it. 6 N.W.P, 208. 



Act ¥ of 1908 (CODE OF civil pkoobduke). [0. I, r. 3 


€8 


2^—*^ Against whom any right to relief. ^’—{Continued). 

A.— PARTIES AGAINST WHOM PELTEF CAN BE 
CLAIMED. — {Concluded). 

(g) A suit is not bad for misjoinder of parties, whore there is really one cause 
of action against some defendants and the relief claimed against the 
other defendants is only ancillary to the main relief. 29 M. 29. K 

(7i) In a suit for specific performance of an agreement for partition entered into 
by the plaintiff and the 1st defendant, the 1st defendant’s son may be 
impleaded as a defendant under S. 2S, O.P.O., though specific •perform- 
ance cannot be claimed against him, 4 M.L.J. 288. L 

(i) In a suit for specific performance of an agreement by the members 

of, a joint family for partition, a minor member of the family is a 
proper party though he was not a party to the arrangement. 19 M. 
211 = 4 M.L.J. 288. M 

(j) See, further, cases under “ AGENTS ” under 0. I, r. 1, supra, 

B.— PARTIES AGAINST WHOM THERE COULD BE NO 

RELIEF. 

(oi) Where a principal is sued for the acts of the agent, the agent is not a 
necessary party to the suit. 3 Agra 131. N 

{b) The obligee of a money-bond is not liable to be made a defendant m a suit 
by hiB assignee to enforce i)ayment of the bond. 1 M.H.C.R. 140. 0 

(c) In a suit on a simple money bond, persons endeavouring to obtain transfer 
of property from defendant should not be made co defendant, as that 
bond did not create any charge on the lands. 9 W.R. (P.C.), 9 = 11 
M.I.A. 468. p 

{d) Where plaintiff lent some money to defendant on a bond for carrying on a 
suit against a co-sharer for his share of the property, but, after the 
loan, the defendant colluded with the co-sharer and got much less than 
he claimed, allowed the property to be in possession of that oo-sharer, 
in a suit for recovery of the amount so lent, the co-sharer should not 
be added as a party defendant on the ground of collusion with defen- 
dant. 5 N.W.P. 26. Q 

ifi) Strangers to a contract cannot be made parties to a suit for specific perform- 
ance of the contract, and a plaintiff cannot, therefore, in the same 
suit, pray for specific performance as against one defendant and for a 
declaration that he is not entitled to a charge on the property agreed 
to be sold as against another defendant. 5 B. 177. R 

if) The above rule is, however, applicable only to oases where, from the plain- 
tiff’s case, it appears that the stranger has a distinct interest from 
that of the other parties to the contract. 10 C. 1061. See also 18 M, 
415=5 M.L.O*. 164 and 19 M. 211 = 4 M.L.J. 288. S 

«(gf) Where a Hindu minor, represented by his mother and guardian ad litem, 
was sued for specific performance of a contract for sale of his land 
entered into by his guardian, a subsequent purchaser of the same 
property from the guardian is a proper party. 18 M. 416 = 5 MXJ. 
164. See also 22 B. 46. T 
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2.—** Against vkAom any right to relief.^*— [Gov eluded)^ 

B.— PARTIES AGAINST WHOM THERE GOULD BE NO 
RELIEF. — {Oonoluded), 

(h) In a suit for foreclosure, a plaintiff is entitled to exempt a portion of the 

property, the title to which was in dispute, or in doubt, and is also 
entitled not to implead the alleged owners in the suit. 2 A.L.J. 630= 
A.W.N. (1905), 241 = 28 A. 174. U 

(i) In a suit by an auction-purchaser against the decree-holder for purchase 

money, on the ground that the -judgment-debtor had no title to the 
property sold, the jitdgm&nt~dohtor was not a necessary party. 10 
G.W.N. 274. y 

(j) A suit to set aside a lease against the assignee of the lessee is not bad for 

non-joinder of certain persons in whose favour the assignee had exe- 
cuted a declaration of trust, as the interests of the assignee are not 
hostile to the persons entitled under the declaration, 13 M. 197. W 

3u — In respect of or arising out of the same act., or transactions.” 

A.— GENERAL. 

(а) The words “ in respect of the same matter ” are wider in scope than the 

words “ same cause of action ” in S. 26, G.P.O., and indicate, that claims 
to relief might be joined in one suit against several defendants, 
whether they constituted separate causes of action or not, so long as 
they are in respect of the same matter, 18 M L J. 238 = 31 M. 252. X 

(б) * Matter,’ in S. 28, O.P.O., means the subject-matter of the suit. In a suit on 

a pro-note, a person who subsequently became surety for the payment 
of the note, was rightly joined as a defendant. 3 L.B.B. 191. Y 

B.— NO MISJOINDER OE DEPENDANTS OR 
CADSES OP ACTION. 

(a) In the matter of an assault which took place at one and the same time, lat 
defendant attacked 1st plaintiff and 2nd defendant attacked 2nd plain- 
tiff and a suit was brought for damages. It was held that there was 
no misjoinder of defendants, as it was found that the defendants were 
acting in concert. 26 B, 259=3 Bom. Ii.B. 878. Z 

.(6) In a suit to cancel bonds executed in favour of separate defendants, in 
respect of the same matter, though the causes of action against separate 
defendants arc different — plaintiff is entitled to sue all together. 
5 P.R. 1896. A 

(c) Two persons had two decrees, respectively, against the same person, and 
both attached the same property. , A third party put in a claim against 
one of these attachments, and the claim was dismissed. He brought a 
, suit to set aside both the attachments, and for a declaration of his 
rights, as against both the decree-holders. It was held that the suit 
was not bad for misjoinder of par ties, or oausesof action. 10 M.L.J. 234,B 
i(d) In a partition suit, the plaintiff can implead all the members of the joint 
family, and also those who were in possession of portions of family 
property— .for, the main ‘cause of action’ against all defendants is, that 
they were in possession of plaintiff’s share of joint property, and 
refused to give them up« 10 0.0. 32. C 
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In respect of or arising out of the same act-^or transactions,^' * 

— (Goiitimied), 

B.—m MISJOINDEB OF DEFENDANTS OB CAUSES OF 
ACTION — [GontinuedL) , 

(e) In a smt for partition, one of the defendants died, and his widow was 

impleaded, on the ground that she had taken possession of her husband's 
estate, out of which, possession of J, was claimed by the plaintiff. It 
was held that there was no misjoinder of parties or causes of action. 
79 P.E. 1899, D 

(f) In a suit for possession, different transferees, under different deeds of 

different times, may be joined as defendants, the plaintiff having only 
one cause of action against them. 4 A.L.J. 121 = A.W,N. (1907), 36= 
29 A, 267. See, contra, 16 A, 279 = 14 A.W.N. 82. See also 7 M.H. 
O.B. 290 ; 2 hT.W.P.H.C. 221 ; 3 N.W.P.H.O. 86 ; 6 A. 163 ; 7 B. 
289; 14 0, 435; 14 0. 681. K 

(g) In a suit to set aside sales under S. 283, O.P.O., the cause of action being 

the alleged wrongful attachment, the different purchasers of the 
attached property at different sales, may be joined as defendants in 
the same suit. 13 M.L.J. 479=27 M,-94. F 

(k) In a suit by A against B and 30 others, for possession of property, alleging 
that B and himself are reversionary heirs to the widow, who, in her 
life time, transferred the whole of the said property to B, and that B 
had alienated portions of property to other defendants, it was held 
that there was no misjoinder of defendants. 13 O.P.L.R. 9 ; A.W.N. 
(1908), 235=5 A.L.J. 647=4M.L.T. 392. See, contra, 16 A. 279=14 
A.W.N. 82. See also 7 M.H.C.E. 290 ; 2 N.W.P.H.O. 221 ; 3 N.W.P. 
H.C. 86 ; A. 163 ; 7 B. 289 ; 14 C. 436 ; 14 0. 681. i3r 

(t) In a suit for possession against some 15 defendants, it was alleged that 
plaintiffs and defendants became jointly entitled to the property, on the 
death of a woman, and that some of the defendants claimed different 
titles for portions of the land ; it was held that there was no misjoinder 
of defendants or causes of action. C 0.0. 379. H 

(;) In a suit by a ward, against the guardian and others, for recovery of 
property, sold to the others by the guardian, it was held, that there 
was no misjoinder of parties, or causes of action. 8 M.L.T. 286=18 
M.L.J. 266. I 

(ft) In a suit against trustees for the appointment of a fresh trustee, and to 
recover trust properties, a third party, the widow and heir of a trustee, 
who was alleged to have some trust property with her, was also made 
a defendant, 4 L.B.B. 183. J. 

(Z) In a suit for account against A and B as agents, the plaintiff may ask for 
account as against A from 1265 to 1283 and as against B from 1281 to 
1283. There is no misjoinder. 7 C. 664 ; 9'G.L.R. 266. K 

(w) Though a Revenue Court had, under Act X of 1859, no jurisdiction to take 
cognizance of a suit against the sureties of a lessee, a suit brought 
jointly against the lessees and their sureties was not bad for 
misjoinder. 6 N.W.P. 222. L. 
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3. — “In respect of or arising out of the same act. .or transactions.” 

— (Continued). 

B — NO MISJOINDER OF DEFENDANTS OR CAUSES OF 
A CTION. — {Concluded ) . 

(n) Where the owner of property sold on two separate occasions under a 

mortgage decree, claims contribution proportionately against the 
owners of the other parts included in the mortgage, he can implead 
them all as defendants in one suit, separate suits against each and for 
each sale being unnecessary. 12 A. 110—10 A.W.N. 31. See also 
N.W.P.H.O. (1873), 215; 3 M.H.C.B. 187; 10 W.R. 10; W.R. 
(1864.), 303. But see 1 A. 466. M 

(o) Where a plaintiff purchased a portion of the inheritance of a deceased 

Mahomedan from two of his heirs by two separate sale deeds of 
different dates, and sued for recovery of the shares of his vendors 
impleading another heir of the deceased and certain transferees from, 
him, who kept him out of possession, as defendants, there was no 
misjoinder of parties or causes of action. 24 A. 868 = 1902 A.W.N. 86. 
See also 11 A. 33« N< 

0.— CASES OE MISJOINDBE OE DEEENDANTS AND 
CAUSES OE ACTION. 

(a) The right to relief against an agent, for an alleged breach of contract, and' 

that against a partner of the same firm, to have accounts taken and 
partnership wound up, cannot be said to be in respect ‘ of the same 
matter.’ 27 M. 80. 0- 

(b) A suit, by the reversioners against all the alienees, and* the widow, for a 

declaration, that the alienations by her, of her husband’s estate, to 
different alienees, on different dates, would not be binding on the 
reversion, after the widow’s death, is bad for misjoinder of causes of 
action. 1 P.B. (1905)=83 P.L.R. 1905. P' 

(c) Seventeen of the village proprietors sued 36 persons, co-sharers and 

non -proprietors, for certain declarations and removal of buildmgs- 
erected separately and independently by each defendant. It was held 
that the suit was bad for misjoinder. 127 P.R. 1892. Q 

(d) Where the plaintiff, vendee, sued for completion of a sale deed which the- 

registering officer refused to register and for cancellation of a mortgage 
ejceouted by the vendor in favour of a third person, impleading both 
the vendor and the third person (mortgagee) as defendants, the suit 
was bad for misjoinder. 7 N.W.P. 103. R 

(a) A suit by the vendee against the vendor and persons in possession of' the 
property under him by subsequent sale and letting, is bad for mis- 
joinder of parties and causes of action, the cause of action against each 
defendant being separate. 6 A. 163=2 A. W.K. 202. S 

But see 11 A. 33 = 8 A.W.N. 283, where the above decision was distinguished and 
it was held that inasmuch as the title of one defendant was derived 
from the other, there were not two causes of action but one, the^ 
infringement of the plaintiff’s right by the 1st defendant and the suit 
was not therefore bad for misjoinder. T' 
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3.—** In respect of or arising out of the same act., or transactions,’^ 

— [Gonduded,). 

G.- OASES OP MISJOINDEE OP DEPENDANTS AND 
CAUSES OP ACTION~(GowcZwiecZ) 

(/; la a s?nt; for share of an estate by inheritance against a person m wrongful 
possession of the estate and several other persons to whom he had 
alienated portions of the estate, the “ matter ” of the various claims of 
the plaiutiSs against the several defendants was not the “ same” as 
used in S. 28, Act XIV of 188*2 (“ in respect of the same matter ”) and 
the causes ot action against the several defendants were distinct under 
the second clause of S. 31 of that Aci. The suit was therefore rightly 
dismissed. 1 iLW.N. 172. U 

(g) Where a purchaser at a revenue sale brought a suit for possession against 

several persons claiming portions of the land under different titles, the 
suit was bad for mis 3 oiader, unless the plaintiff was able to show 
that those persons acted in concert or under some common title. 
14 0. 435. y 

(h) Where the plaintiffs, alleging that certain of their lands had been incorrectly 

recorded in some settlement papers as belonging to the defendants, 
sued for the correction of the settlement record and for maintenance 
of possession, and it appeared that the lands were not recorded as 
jointly belonging to the defendants, the plaintiffs had no such 
common cause of action in the matter of the suit against the 
defendants as would justify their being sued together in one suit. 
5 N.W.P.H.O, 72. W 

(%) Where two co-sharers sold their shares separately to the same person, a suit 
by a third oo-sharer to enforce his right of pre-emption against the 
vendee and the vendors jointly is bad for misjoinder of defendants and 
causes of action. 6 A. 106 = 3 A.W.N. 229. X 

(j) A suit to enforce right of pre-emption in which the purchasers of different 
shares of the same mauza and their vendors were made defendants, is 
bad for misjoinder of parties and causes of action. 6 A. 163 = 1 A.W. 
N. 171. Y 

(Zc) Where, in a suit for pre-emption, in respect of three separate shares, the 
plaintiff impleaded the several vendors who were different persons and 
had no community of interest in the subject-matter of the suit, there 
was misjoinder of parties, 7 N.W.P. 188. Z 

(1) A single suit for rent against the holders of separate tenures is bad for mis- 
joinder of parties and the mere fact of non-registration as separate 
tenants will be no answer to the objection if, in fact, they have been 
•dealt with as holders of separate tenures. 22 W.B. 334, A 

4,^** Is alleged to exist whether Jointly, severally, 
or in the alternative.' ’ 

(a) A plaintiff can sue two sets of defendants to recover from either the one or 
the other set a sum of money for rent of his godown. 9 Bom. L.E. 
482=31 B. 616. B 
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4* — ** Is alleged to exist whether jointly, severally, or la the 
alter na tive ^icl uded) . 

(6) In a suit to recover money lent by the plaintiff’s agent, the latter was also 
made a defendant, and relief was prayed for, against him in the 
alternative, if the borrower-defendant did not pay. It was held that 
there was no misjoinder, the matter in the suit being the same. 16 
M.L.J. 39 = 29 M. 50. G 

(c) Id a suit for profits by a sharer against another co-sharer, who has mortgaged 
his share to a third party, and when both the mortgagor and the 
mortgagee are in possession, both may, at the option of the plaintiff, 
be impleaded as defendants. 9 0.0. 142. D 

(dj) In a suit for partition by patnidars against dar-patnidars under his co- 
patuidars, the co-patnidars must be made parties ; but a dar-patnidar 
is not a necessary party, if his patnidar is made a party. 9 O.L.J. 
449. E 

(e) In a suit, by an assignee of a oo-sharerof arrears of profit due by lambardar, 
to recover the arrears due, the assignor, the heirs of the lambardar on 
date of assignment and the present lambardar were rightly impleaded 
as defendants. A.W.N. (1905), 100. F 


5.-—*' Where if separate suits •^aay common question of law or fact 

would arise*** 


<Genepal. 


The principle of joinder of defendants cannot apply to separate causes of action 
against separate defendants quite unconnected and not involving any 
common question of law or fact ; and in such a case they cannot safely 
he joined in one action. 9 Bom. L.B. 482=31 B. 516. G 


VJOuru iriHiV give 7 • 

judgment for or Juu^meat may be given without any o. ZVJ, 

against one or more amendment ^ ^ 

of joint parties. 

{a) for such one or more of the plaintiffs as may be found to 
be entitled to relief, for such relief as he or they may 
be entitled to i ; 

(b) against such one or more of the defendants as rhay be 
found to be liable, according to their respective 
liabilities 2. 


(Notes). 

(Old Act).’ 

Clause of this rule corresponds with the second sentence in S. 26 of Act XIV 
of 1882, and clause (6) wibh the second sentence in S. 28 of Act XIV of 
1882. 

(Bnglish Rule). 

Clauses and (6) of this rule corresponds with the latter portion of Order 
XVI, r. 4 of the Bnglish rules. 

For English oases, see under 0. 1, r 3, sit^ra. 
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Act Y of 1908 (code of civil pbocbdube). [0. 1, rs. 

/• — such relief as he or they may be entitled to.^* 

(1) Judgment for one of the plaintiffs. 

Where in a suit brought by four members of an undivided Hindu family against 
the widow of a 5th, to recover the property of the deceased by right of 
survivorship, the plaint contained the further allegation that the 4:th 
plaintiff was the adopted son of tbe deceased and the widow pleaded 
division and also denied the adoption, the Court on finding the 
adoption proved may pass a decree in favour of the adopted son alone, 
even in the absence of a prayer in favour of the adopted son in the 
plaint and even without trying the other issues. 28 M, 500. H. 

b — against such one or more of tbe defendants,.,.** 

(1) Suit against several defendants — Some not liable — Procedure. 

Where a plaintiff brought a suit against eleven persons but on the allegation in 
the plaint only two were liable, the Court should give judgment 
against such one or other of the defendants as it found liable according 
to their respective liabilities without amendment or allow the plaintiff 
to amend, but should not dismiss the suit %n toto, 15 A.W.N, 23. I 

(2) Judgment against an exonerated defendant on appeal. 

In a suit against two defendants, there was a decree exonerating one of them 
and there was no appeal against that defendant’s exoneration. In 
the other defendant’s appeal, the exonerated defendant was also made 
a party but it was held that ho could not be made liable, 27 A. 23. J 

5, Id shall not be necessary that every defen- 
dant shall be interested as to all the relief claimed 
in any suit against him i, 

(Notes). 

N.B. — This rule is new. 

(English Rule). 

It corresponds with the first portion of 0. XVI, r. 5 of the English rules, bhe- 
words “ or as to every cause of action included ” in the English rules 
having been omitted, 

/. — **lt shall not be necessary ,, against him,** 
f (General). 

(1) Tho general principle governing the joinder ot defendants is that there must 

be a causa of action lu which all defendants are more or less interested, 
although the relief asked against them may vary, 9 Bom. L.B 482«si. 
31 Bom. 616. • • • ^ 

(2) A suit is not bad for misjoinder of parties, where there is really one cause 
of action against some defendants and the relief claimed against the 
other defendants is only ancillary to the main relief. 29 M. 29. L. 

(3) In a suit for specific performance ot an agreement for partition entered into 

by the plaintiff and the 1st defendant, the 1st defendant’s son maybe 
impleaded as a defendant under S. 28, C.P.O. (=0. 1, r. 3) though 
specific performance cannot be claimed against him. 4 283 M 

(4) In a suit for accounts against A and B as agents, the plaintiff may ask'for 

accounts as against A from 1265 to 1283 and as against B from 1281 to 
1283. There is no misjoinder. 7 0. 664 ; 9 O.L.R. 266, K 


Defendant need 
not be interested 
in all the relief 
claimed* 
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6 . The plaintiff may, at his option i, join as parties to the o.xvi.r.e 
^ ^ , .. same suit all or any of the persons severally, or 

Joinder of parties . • .t ^ ii t i i 2 

liable on same con- jointly and severally, liable on any one contract, 
including parties to bills of exchange, hundis 

and promissory notes 2. 

(Notes). 

(Old Act). 

Section 29 of Act XIV of 1882 same as above, 

(English Rule). 

This rule corresponds with 0. XVI, r. G of the English rules. 

(General). 

(a) Wherever more than one person is liable to contribute to tbe plaintiS’s 
demands, they should all be made parties to the suit. Devaynes v, 

BobiJison, 24 Beav. 99 (Note) — Annual Practice, 1908, Vol. I, p. 155. 0 

{b) In an action by a cestui gue trust against a sole surviving trustee for an 
account and asking for a declaration that he had committed breaches 
of trust, the representatives of a deceased trustee were not necessary, 
parties. In re Harrison, (1891) 2 Oh, 349— Annual Practice, 1908. 

Vol. I, p, 155. p 

If the defendant required them, he could get them added under Eng. 

0. XVT, r. 11 (=*0. 1, r. 10 (2) of the O.P.O ). McCheanv. Gyles, (1902) 

1 Oh. 915— Annual Practice, 1908, Vol. I, p. 166. Q 

'(c) If the defendant thinks the suit is defective, he must apply under O. I, 
r. 13, infra, cf, Wilson v. Bhodes, 8 O.D. 777 ; Bergmaun v. H^facmillan, 

17 O.B. 428; Be Bowden, 45 O.B. 444 ; Lloyd v. Dimmach, 7 O.P. 

398— Annual Practice, 1908, Vol. I, p. 150. R 

At Ms option.** 

Defendants in a suit on contract made by a firm. 

A plaintiff in a suit brought upon a contract made by a firm may select as 
defendants those partners against whom he wishes to proceed, under 
S. 43, Contract Act. 3 P.L.B. 25. S 

Including parties to bills of exchange^.. promissory note.** 

<1) Adding of drawer and firm on which bill was drawn, as parties. 

The payee of a bill of exchange should not join the drawer and the firm on 
which the bill was drawn, as defendants in the same suit where the 
firm dishonoured the bill on presentation. 3 B. 182. T 

^2) Hundi— Endorser— Bait against— Drawer and acceptor. 

The purchaser of a hundi, on its being dishonoured, is at liberty to sue bis 
endorser alone, and it is not absolutely necessary to implead the 
acceptor and drawer in the same suit. If he does so he does not lose 
his right of suing them, within the period of limitation. 3 Agra 268. U 
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0. XVI, r. 7. 7. Where ihe plaintiff is in doubt i as to the person from whom 

When plaintiff in he is entitled to obtain redress, he may join two 
redress more defendants in order that the question as 

sought. to which of the defendants is liable, and to what 

extent, may be determined as between all parties 

(Notes). 


N.B. — This rule is new. 


(English Rule). 

This rule corresponds with 0. XVI, r. 7 of tho English rules. 

(General). 

(a) A-lteruative relief of different kinds, either in torb or on contract, may be 

given Against alternative defendants. Honduras, etc., Coriijijany v. 
L&fevre, 2 Ex. B. 307 ; Massey v. Hay>ie$, 21 Q.B.D. 33^ — Annual 
Practice, 1908, Vol. I, p. 150. Y 

(b) A plaintiff, however, cannot bring separate causes of action against different 

persons in one action. Thoin 2 JSon v. London City Co., (1899) 1 Q.B. 
884 — Annual Practice, 1908, Vol. I, p. 156. W 

(c) Where there is one contract and ono broach, and the iiuosbion is which of 

two persons caused the breach, the joinder of both persons as defen- 
dants may be allowed. (Ibid). X 

Where the plaintiff is in doubt.** 

(1) A person who had obtained a transfer of a pro-note for and on behalf of a 

firm brought a suit on it joining tho firm also as plain tills. In spite 
of the objection of tho defendant it was held that the suit was rightly 
instituted, as it was doubtful in whom the right to sue vested. 9 P.R. 
1906 = 19 P.L.R. 1906. Y 

(2) A plaintiff can sue two sets of defendants to recover from either tho one or 

the other set a sum of money for rent of godown. 9 Bom. L.R. 482 = 
SI B. 616. Z 

.2.—“ May be determined as between all parties. ** 

(a) Where tho action is in the alternative, e.g., against principal and agent, 

- and judgment is signed against ono, plaintiff cannot proceed against 

the other. Morel v. WeHmoreland, (1904) A.O. 11, cf. French v. 
Howie, (1906) 2 K.B. 580; (1906) 2 K.B. 674, O.A. — Annual Practice, 
1908, Vol. I, p. 166. A 

0. XYl, r. !). 8. (1) Where there are numerous persons 1 having the same 

One erson ma ^ O’’® more of such persons 

sue °or ^defend^on may, with the permission of the Court 3, sue or be 

behalfofallinsame sued, or may defend, in such suit, on behalf of 

or for the benefit of all persons so interested. 
But the Court shall in such case give, at the plaintiff’s expense, 
notice of the institution of the suit to all such persons either by 
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personal service or, where from the number of persons or any other 
cause such service is not reasonably practicable, by public advertise- 
ment, as the Court in each case may direct. 

(2) Any person on whose behalf or for whose benefit a suit is 
instituted or defended .under sub-rule (1) may apply to the Court to 
be made a party to such suit. 

(Notes). 

(Old Act). 

S. 30 of Act XIV of 1882 same as el. 1 above ; but the word “ persons ” is used 
for “ parties ” and the words “ or for the benefit of ” are added after 
the words “ on behalf of,” 

Fourth clauso in S. 32 of Act XIV of 1882 same as cL 2 above ; but the words- 
“ or for whose benefit ” are added after “ on whose behalf.” 

(EnglLsh Rule). 

This rule corresponds with 0. XYI, r. 9 of the English rules. 

(General). 

(1) Where there is a common interest and a common grievance, a representative 
suit is in order, if the relief sought is in its nature beneficial to all 
whom the plaintiff proposed to represent. Bedford v. Ellis, (1901) 
A.O. 8, of. Waff Vale By. Co, v. Amalgamated Society, etc., (1901) A.C. 
426 (443) ; Mercer v. Benne, (1905) 2 Oh. 638 — Annual Practice, 1908, 
Vol. I, p. 159. B 

• (2) Where a person sues on behalf of himself and others, bo may omit such as 
are not in tho same interest and make them defendants. Fraser v^ 
Cooiier, 21 0.1). TIR—Annual Practice, 1908, Vol. 1, p. 160. C 


Numerous persons.*^ 

A.--GENE1^AL PRINCIPLES. 

(1) Scope of the section. 

[а) All persons interested, however numerous they may bo, should bo mado 

parties. This is the rule of law to which S. 80, C.P.O., is an exoeption 
under particular circumstances. 6 Bom. L.E, 937 w28 B. 209, D 

EXAMPLES. 

(б) Trust for a specific purpose— Extent of trusts— Suits decide. 

Where a trust bad been created for speoific purposes, there could bo no clocmioti 
as to tho extent of the- trusts nor as to whether the surplus profits 
would belong to the trustee, in a suit in which all the parties 
interested were not before the Court. 16 C. 329«sl6 I, A, 1. E 
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/. — Numerous persons. ** — [Continued) , 

A. —GENERAL PRINCIPLE . 

(c) In tlie case of an infringement of a right of the general public, without 

proof of any special damage, no suit can be brought under S, 30 of the 
G.P.G. lOG.W.N. 857=33 G. 905. F 

(d) This rule was not intended to allow individuals to sue on behalf of the 

general public, but to enable some of a class having s^ectal interests 
to represent the rest of the class. 9 M. 463. G 

(e) This rule applies only to cases in which many persons are jointly interested 

in obtaining relief and not to a case in which individual right has been 
violated. 7 A. 178 = 4 A.W.N. 324. \ H 

EXAMPLES. 

f(i) Every Mahomedan, who is entitled to use a mosque for purposes of devotion, 
is entitled to sue any one, who interferes with the exercise of that 
right. 7 A. 178 = 4 A.W.X. 324; see also 5 A. 497; 8 B. 432; 6 
A.W.N. 219 ; 20 0. 810; 23 M. 99 and 11 G. 337. Contra, 8 0. 32 
where it was held that certain Mussulmans were not entitled to sue 
for a declaration that certain property was waqf and that certain 
mortgages executed by the existing mutwaUi were void and for the 
appointment of another mutwalli, on the ground of their being 
followers of the Moslem religion, without complying with the pro- 
visions of this rule. See also 9 0. 606. I 

.(ii) Individual tax-payers can bring a suit against a Municipality for an 
injunction to restrain misapplication of funds. 22 B. 646. J 

(iii) The plaintiffs as worshippers aD a Dharniasala had the locics standi to 
challenge the alienations of certain property attached to the Bharma- 
sala, not as self-constituted representatives of the body of worshippers 
(who should have got permission under S. 30, G.P.G.) but as persons 
themselves interested in the preservation of the property. 66 P.R. 
1892. K 

*(/) This rule contemplates a case in which there are numerous parties having 
the same interest in a suit who are all before the Gourt and are all 
anxious to have the matter disposed of, but, in order to save trouble 
and expense, are desirous that one or more of such parties shall, with 
the permission of the Court, sue or defend on behalf of all in the same 
interest. 5 A. 602 = 8 A.W.N. 355. L 

EXAMPLES. 

i(i) This rule does not apply to a suit iu which the plaintifis claim to restrain 
the defendants from violating the common interests they all have in a 
land. 18 B. 699 (701). M 

»(ii) Suit for the removal of masonry structures raised by one member of a 
community of Hindu priests upon a certain platform, on which every 
member of the community had individual right to perform religious 
rites. This rule is an enabling one allowing some persons interested 
to sue on behalf of all and did not debar the plaintifis from suing in 
•their own right. 24 0. 386. N 
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/ . — “ Numerous persons, ** — (Co nthi wd ) . 

A. — GrENERi \.L PRINCIPLES — (Gontitiued) • 

(< 7 ) This rule is intended to prevent the record from being unnecessarily 
encumbered by many names. It embodies a rule of oonvepience based 
on reason and good policy, but it is not intended to take away any 
rights. 24 0. 385. 0 

(h) The efiect of the rule is that, unless permission is granted by the Oourt, a 
suit by one will havo no binding effect upon the persons whom he 
chooses to represent. 24 0. 385 ; 23 M. 28 (32). P 

^(i) This section is based on the general rule of English Courts of E< 3 [uity, which 
refuses ordinarily to adjudicate on any matter, to bind any man’s 
interest, or to make any declaration of any man’s right in his absence, 

5 A. 602 (607) =3 A.W.N. 155. See also 8 A.W.N, 156. Q 

(j) Convenience requires that in suits where there is community of interest 
amongst a large number of persons, a few should be allowed to represent 
the whole ; and if the whole body be represented in the suit, then it is 
proper that the whole body should be bound by the decree*, theiu^h 
some members of the body are not parties named in the record. 
3 M.H.C.R. 226. R 

t(fe) It may be consistent with general principles that certain judicial proceedings 
taken by or against a select number as representing a large o}ass, njiay, 
if fairly and honestly conducted, bind or benefit the wi.ole class. 
7 B. 323 (328). ' ’ S 

EXAMPLE. 

(i) The fact that the plaintiffs sued on behalf of a sablia with the permission 
of the Court under this rule did not deprive one of them of the right to 
challenge an alleged compromise to which one of many plaintiffs would 
ordinarily he entitled. 23 M, 101=9 M.L.J. 350. T 

il) Requirements of the rule* 

(i) This rule is permissive and in on way prohibitive in its terms. It deals 

with procedure only and does not affect substantive rights. The 
omission to state in the plaint, that the suit is instituted on behalf of 
other persons similarly interested, cannot therefore be a fatal objection. 
23 M. 28. U 

(ii) This rule is regulative not constitutive. There must be right to sue 

before it can be applied, 7 B. 323 (328). Y 

(m) Plaintiffs and the numerous persons wishing to sue. 

The first para of S. 80, O.P.C., should be read as implying that the plaintiff 
wishes to sue on behalf of other persons similarly interested in suing, 
rhoy also wishing the same. 31 0, 839 at 845; 6 \A. 602 (606) = 3 
A.W.N. 155. W 

<n) Appellate Court’s powers. 

Where the procedure prescribed in this rule is not followed in a suit, the 
appellate Oourt should not dismiss the suit on that ground but should 
remand 5t for the procedure provided by the rule, 6 A. 602 = 3 A.W.N. 
155. X 
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/.— * * Numerous persons.**— (Concluded), 

A— GENERAL PRINCIPLES— 

(o) Inapplicability of rule. 

(i) In a suit against trustees of a Chinese temple instituted by some members 

of a section of the Chinese community in Calcutta after obtaining 
sanction under S. 639 of the C.P.C. of 1882, it was held that, inas- 
much as the infringement of plaintiff’s private right to worship in the 
temple was alleged, they need not bring the suit under S. 30 of the 
Code of 1882 ( = 0. I, r. 8 of the present Code), 9 O.W.N. 594. Y 

(ii) The plaintiffs, some Muhammadans of Multan, sued for a declaration that 

a certain property was wakf and inalienable. It was held that the 
plaintiffs, as members of the Muhammadan community were competent 
to institute the suit and that Ss. 30 and 539 of the C.P.C. did not 
apply to the case. 78 P.L.R. 3908. Z 

B.— MISCELLANEOUS. 

(1) Malabar tarwad, suit against. 

To obtain a decree binding on a Malabar tarwad, the procedure laid down m 
this rule should bo follovved if the members are numerous, 5 M. 201 ; 
8 M. 484. See also 10 M. 322 . A 

(2) Humerous persons -Suit to remove Mohunt. 

The “ numerous persons ” mentioned in the rule mean persons capable of being 
ascertained ; and so, whore two plaintiffs brought a suit, on behalf of 
themselves and 42 others, to declare certain alienations made by the 
Mohunt invalid and to remove the Mohunt and it appeared that the 
whole Hindu community, which is incapable of ascertainment was 
interested iu the suit, this rule was held inapplicable, S. 92 of C.P.C. 
being applicable. 20 C. 397. B- 

2.—“ Having the same interest,** 

(1) Plaintiffs, who were members of the satchasi community in their village, 

were held entitled to bring a suit, under S. 30, O.P.O., 1882 (=0.1, r. 8 
of the present Code), on their own behalf and on behalf of their com- 
munity, for a declaration of their right in the management of the 
worship of their goddess. 10 C.W.N. 867 = 33 C. 905. C- 

(2) In a suit by some Kattalikars on behalf of themselves aud other Kattalikars 

* for the exclusive right to perform a certain festival, it was held the 
plaintiffs had the * same interest ’ iu the suit as the other Kattalikars 
and that therefore they could sue. 35 M.L.J. 468. 

(3) In a suit to have property declared wakf, the plaintiff alone was not 

interested in the subject-matter of the suit. She could, therefore, sue 
on behalf of all interested only after having first obtained leave of the 
Court and otherwise complied with the provisions of this rule 11 C. 
33. B 

(4) Where certain fishermen sued on behalf of themselves and other fishermen 

of their village for a declaration of their exclusive right to fish in a 
creek, the procedure laid down in this rule was directed to be followed. 
12 B, 221. F 
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2.—** Having the same interest.*'— (Co ncliuied), 

(5) Under this rule, some of the raiyats of the village for themselves and for 

others, could sue the proprietor of it, for a declaration of their general 
rights and for an lajuacbion restraining him from interfering with 
their rights. 19 B. 391. G 

(6) Where 13 persons wore permitted to sue on behalf of themselves and 195 

others for a declaration of their rights as priests in a certain temple» 
held that the suit wat rightly cousbitated under this rule, the cause of 
action being the same to all parsons interested. 15 B. 309. H 

(7) Where one co-sharer sued some other co-sharers for restoration to statva 

quo, a common land, without making certain other co-sharers parties 
to the suit, though those co-sharers might have a “ joint interest in 
the subject-matter of the suit, there was nothing to show that they 
had the same interest in the suit,” i.e., that they were “ so interested 
in like manner as plaintiH was, and it was quite possible that they 
were uidiiforont to the suit, and consequently this rule was held not 
applicable. 5 A. 602 =3 A.W.N. 155. 1 

3.—^* In one sait^ ..i^Ith the permission of the Court . " 

O-ENEtlAL PKINCIPLES. 

(1) Iieavo must be obtained before the suit is brought and cannot be giverr 

subsequently. 21 0. 181 note. See also 9 0. 606. 

But see 21 B. 784, 22 A. 209 « 20 A.W.N. 69 and 23 M. 28, where it was- 
held that the permission might be granted subsequent to the filing of 
the suit. . J. 

(2) This rule does not require an express permission to be recorded by the 

Court but if such permission can be well gathered from the proceedings 
of the Court in wnich the suit was instituted, the appellate Court can 
infer such permission. 21 0. 180. See contra dictum of Stuart, O.J. 
in 6 A. 602. K 

EXAMPLES. 

(а) In a suit by certain Tenjalai Brahmins for declaration about the mode of 

electing Dliarjuakartfts of a certain pagoda, an order for proclamation 
inviting “ all persons interested to come in be made parties or see 
that others by whom they are content to be represented are made 
parties,” is not an order under this rule giving the plaintiff permission 
to sue on behalf of other persons interested. 14 M. 57. L. 

(б) The Mahanb of an akhara can bring a suit for pre-emption, on behalf of 

tho akhara, after obtaining permission under S. 30, C.P.O. 4 A.L.J. 
641:-A.W.N. (1907j, 239. M 

(c) With respect to a shrine of a Muhammadan saint, plaintiffs sued on behalf 
of themselves and for the Dafali class generally for certain declarations. 
After the institution of the suit plaintiffs applied under S. 30, C.P.O. , 
for permission to sue on behalf of certain other Dafalis. It was held 
that plaintiffs were not competent to sue for any Dafalis but them- 
selves that they could have sued on behalf of the Dafali class generally 
obtaining permission of the Court under S. 30, C.P.O. 3 0.0. 351, N. 
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3-— “In one suit,. .with the permission ol the Coart.”— (Conoluded). 

G-ENEEAL PEINCIPLES— (Oojicftidei). 

(^) The Mahomcdan Association, of Meerut hst^ perse no status in law to 
institute a suit in its own name by its Secretary in respect of “ wakf ” 
property. If its members bad empowered one of their number to act 
for them according to this rule, permission to sue would be granted* 
6 A. 284=4 A.W.N. 76, 0 

(8) The omission to apply for leave under this rule is not by itself ground for 
dismissing the suit. When the objection is taken, the plaint should 
be amended and the requisite leave obtained. 23 M, 28. P 

(4) See also dictum of Stuart, 0 J., in 5 A, 602. But see 8 0. 32 (41) where the 

suit was dismissed for not obtaining leave to sue. Q 

(5) When the appellant fails to apply within the prescribed time to bring upon 

record the representatives of one of the respondents selected for the 
service of notice under S. 30, O.P.O., the right to appeal does not 
survive against the remaining respondents and the appeal must abate 
under S. 3C8, O.P.O. 2 P.L.B. 160. R 

O.XVI,T.ii. 9- No suit shall be defeated by reason of the misjoinder or 
Misjoindet and uon-joinder of parties and the Court may in 
non-joinder. every suit deal with the matter in controversy so 

far as repfards the rights and interests of the parties actually before 
it 2. 


(Note s). 

(Old ActV 

S. Si of Act XIV of 1882, same as above ; but the words “or non- joinder ” are 
added after the word “misjoinder” and the second clause of 8, 31, viz,, 
“ nothing in this section shall be deemed to enable plaintiffs to join in 
respect of distinct causes of action ” has been omitted, 

Diffevence between the old section and this rule. 

(1) The protection given in cases of misjoinder of parties was extended to cases 

of non-joinder also. 

(2) Owing to the alterations made in O. I, r. 1 of this Code regarding the 

joinder of plaintiffs, the 2nd clause of S. 31 of Act XIV of 1882 has 
been omitted. 

(English Orders and Rules). 

This rule corresponds with the first portion of 0. XVI, r. 11 of the blnglish 
rules. 

Even when the English rules did not contain the word “non -joinder,” the 
principle of the rule was held to apply to oases of non- joinder also. 

The rule as to parties is for the purpose of justice and the Court has ample 
powers under rule 10 (2) to add parties whenever they ought to have 
been made parties or whenever without them the Court could not deal 
with the matter in controversy so far as regards the rights and 
interests of the parties actually before it. 21 M. 373 =8 M.L.J. 13S^. 
See also 1 Agra 147, a decision under S. 73 of Act Vm of 1869 ( = O. X, 
r. 10 (2) of the present Code). 
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(General). 

(a) Misjoinder or non-joinder is no defence. Abouloff v. 30 W.R. 

p, 430---Annual Practice, 1908, Vol. I, p. 166. S* 

suit — defeated — misjoinder or non-^ joinder.** 

N.B. — Under the old Codes, Act XIV of 1882 and its predecessors, misjoinder 
or non-joinder of parties were fatal to the suit. The following are 
cases of such suits having failed by reason of non-joinder or mis- 
joinder of parties. Such cases are no longer law, by reason of the 
enactment of 0. 1, r. 9, as also by reason of the enactment of 0. 1, r. 10> 
(2j and also 0. I, rs. 1 to 4, whereby the Court has ample powers 
to strike out or add parties to the suit : — 188 P.R. 1882 (Civil) ; U.B. 
R. Vol, I (1892—1896), 681 ; 23 M. 239 ; 20P.L.R. 1907 ; 69 P.R. 1906 
=118 P.L.R. 1906 ; 18 A. 109 ; 13 A. 432 ; 17 A. 537 ; 175 P.R, 188^ 
(Civil) ; 1 P.L.R, 4 ; 3 A.W.N. 230, but see 17 A. 274=15 4-W.N. 76 ; 
6 A. 106 = 3 A.W.N. 229 ; 18 P.R. 1867 j 110 P.R. 1876 ; 9 M.L.J. 312 ; 
12 P.R. 1905=73 P.L.R. 1905; 56 P.R. 1901; 86 P.R. 1891;. 
10 O.W.N. 981. T 

Misjoinder or non-joinder, when not fatal. 

N.B. — The following cases of misjoinder or non- joinder were, even under the 
Codes of 1882 and 1859, not treated as bad on account of such mis- 
joinder or non-joinder. They would, therefore, serve as illustrations 
of 0. 1, r. 9 of the present Code : — 

(1) Where the defendant was in possession of certain property as the result of 

a compromise with his brother’s widow, a suit for possession against 
him by another brother should not be dismissed on the ground that 
the widow was not added as a party. 2 A.W.N. 80. U 

(2) Where, in a suit by one member of a joint Hindu family against several 

other members of the same family for a declaration, one of the 
members of that family was not added as a party, the non-joinder of 
that member is not a fatal defect. 11 A.W.N. 176. Y 

(3) A suit for recovery of property from several persons holding under different 

sale deeds of different dates from different persons, though bad for 
misjoinder of parties and causes of action, ought not to be dismissed 
but should bo treated as a mere irregularity under S. 578 of O.P.O. of 
1882. 2 A.L.J. 91. W 

(4) In a suit by a Hindu husband for a tort to himself and his wife, it was held' 

that the non-joinder of the wife was an omission oured by S. 350 
of Act VIII of 1859, C.P.O. 8 P.R. 1869 (Civil). X 

(5) Where two sets of plaintiffs having distinct causes of action sue together^ 

then under S, 31, O.P.O., it is misjoinder. But even in such a case the 
Court should returu the plaint for amendment so that any one set 
might elect to proceed with the suit. 38 P.R. 1903. Y 

(6) Three plaintiffs brought a joint suit for possession of immoveable property, 

two of them claiming half the property by inheritance and the third 
olaiming the other half by purchase from the two former. The suit 
was bad for misjoinder of causes of action and should be retained 
that the plaintiffs might elect which of them should proceed vnth the 
suit. 18 A, 181=16 A.W.N- 2. 



64 


Act ¥ of 1908 (CODE OP civil pkoceddbe). [0. I, r 9 


t.—“ No suit — defeated — misjoinder or aon-Jolnder."—{Oonehided). 

(7) Where the sous objected to the attachment of property in execution of a 
decree against their father, as the property had been previously 
parDitioned and held in separate shares, a joint suit by them for a 
declaration that thoir shares were not liable to attachment was bad 
for misjoinder of causes of action 

The plaintiffs should have been allowed to amend their plaint by striking out 
the name of one of them. 13 A.W.N. 150. A 

■(8) Suit by one S and his mother as guardian of his minor brother to recover 
property. S had no interest and only his mother had interest as heir 
to her late father. The suit noed not be dismissed for formal incorrect- 
ness. The name of S should be struck off and the suit allowed to 
proceed as that of the mother alone. 11 W.R. 507. B 

-(9) Plaintiffs may bring a joint suit in respect of leases made in their 
respective names, without even assigning reasons in the plaint, but 
alleging a trading partnership and joint family subsequently in the 
suit. And even if it should appear at the trial, that there was a mis- 
joinder of plaintiffs under S. 26, C.P.C, (=0. I, r. 1 of the present 
Code) the suit need not necessarily be fatal. 67 P.R. 1894. C 

(10) Six persons, who were removed from the office of trustees of a temple, 

cannot jointly sue for a declaration that the proceedings of the 
District Temple Committee removing them were illegal. Where they 
sued jointly, the plain c should be returned for amendment, and one 

of the plaintiffs al.lowed to use it as his own. 8 M. 361. D 

(11) The objection as to the defect of parties was not one affecting the merits 

of the case so as to bo a ground of special appeal. 3 0. 26. But see 
6 B.H.O.R. 20. E 

(12) The question of misjoinder of parties and causes of action was not a 

sufficient ground for granting leave to appeal to Her Majesty in 
Council. Supp. 1 0.0. 18. F 

(13) An order rejecting a plaint on tho ground of misjoinder of parties or 

causes of action was open to revision either under cl. (a) or cl. (6) of 
S. 70 of the Punjab Court’s Act (XVIII of 1884), 9 P.W.B. 1908. G 

Court /nay.... so tar as regards the rights and interests of the 
parties actuaVy before iU 

{j%) Where, even if thora were misjoinder of parties a Court proceeds to trial of 
the suit on merits, without rejecting the plaint or returning it for 
amendment or amending it, it should dispose of the suit on merits. 
9 A. 221. H 

<(6) A suit by one only of several co-lmirs for his share, is a suit, which is open 
to the objection by the defendant on the ground that one co-heir 
cannot sue without making the other co-heirs parties and also on the 
ground that he ought to sue for the whole estate; but which, in 
default of such objeotions is maintainable. No. 2 P.B. 1882 (Civil). I 

io) A party who had a right of pre-emption sued to enforce that right, joining 
with himself as co-plaintiff one who had no such right. It was held 
that the 1st plaintiff did not thereby forfeit his right but could 
maintain the suit. 1 0.0. 308; 83 P.B. 1893, J 
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^2,—** The Court may^^^^so far as regards the rights and interests of the 
parties actually before it.**— {Concluded). 

{d) In a suit for land awarded at partition of the whole oulturable land of the 
village, the plaintiff impleaded only 11 defendants and at the instance 
of the Court the ^holQjjropneiary was brought in as co- defendants. 

On appeal, the plaintiS appellant again impleaded only the 11 people as 
respondents. Tt was held that the appellate Court should either deal 
with the appeal so far as the impleaded respondents were concerned 
under S. 31, C.P.C., or to direct under S. 569, C.P.C., that the 
others also bo made respondents. 5 P.R. 1892. K 

lO. (1) Where a euit has been instituted in the name oi the O. XFX, r. 
Suit in name of Wrong petson as plaintiff ^ or where it is doubtful 
wrong plaintiff. whether it hiis been instituted in the name of the 
■right plaintiff^, the Court may at any stage of the suit, if satisfied 
that the suit has been instituted through a bona fide mistake 3, and 
that it is necessary for the determination of the real matter in 
dispute so to do, order any other person to be substituted or added 
as plaintiff upon such terms as the Court thinks just. 

(2) The Court inay^ at any stage of the proceedings 5, either o. XFJ, r.iJ 

Court may strike without the application of either party 6, 

out or add patties. and Oil Buch terms as may appear to the Court to be 
just, order that tho name of any party improperly joined, whether 
as plaintiff or defendant, be struck out and that the name of any 
person who ought to liave been joined, whether as plaintiff or 
defendant, or whose presence before the Court may be necessary in 
order to enable the Court effectually and completely to adjudicate 
upon and settle all the (piestions involved in the suit, be added 8. 

(3) No person shall be added as a plaintiff suing without a nest 0. xri.'r.i 
friend or as the next friend of a plaintiff under any disability without 

■his consent 

(4) Where a defendant is added, the plaint shall, unless the u.zrJ,r.: 

Court otherwise directs, be amended lO in such ' 

■ adS plaint “o^bo manner as may be necessary, and amended copies 

amended. tljg gammons and of the plaint shall be served 

■ on the new defendant and, if the Court thinks fit, on the original 

■ defendant. 

(5) Subject to the provisions of the Indian Limitation Act, 1877, 0. xv^ r. 
:(XVof 1877), section 22, the proceedings as against any person 

ladded as defendant shall be deemed to have begun only on the 
‘Service of the summons n. 
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Order I, Rule lo (i). 

(Note S). 

(Old Act). 

S# 27 of Acd XIV of 1882, same as sub-rule (1) above ; but the words “ or 
' ' persons,” “ with his or their consent” and “ or plaintiffs ” are omitted 
and instead of so commenced” the word “ instituted ” is used. 

Though the words “ with his or their consent” are omitted in sub-rule 1, suffi- 
cient provision, on this point is made in sub-rule 3 of this rule. 

(I^ng:lish Orders and Rules). 

Sub-rule (1) corresponds with Order XVI, rule 2 of the Knglish Buies o 
Practice. 


General. 

(1) Unless the case falls under S. 27 [=0, 1, r. 10 (1)], a person has no right 

to come in as a substitute for a plaintiff, who has no right to bring the 
suit, but who brings the suit alleging title. Against such a suit brought 
by an unauthorised person, the defendant has a right to the dismissal 
, of the suit. 7 O.C, 78. li. 

(2) Where a suit has been instituted by one, who has no cause of action and 

the suit is therefore bad and liable to dismissal it is not competent to 
a Court to make some one a co-plaintiff and import into the suit a 
cause of action, which should date back from the date on which an 
unmaintainable plaint was filed. 12 Bom. H.O.R. 17 (22). See also 
1 bl. 383 ; 6 0. 827. M 

(3) A presentation of a plaint purporting to be in the names of all the partners, 

but signed and verified only by the managing partner, is not a mere- 
irregularity which can be cured by adding parties under S. 27, O.P.U. 
= 0. I, r. 10 (1), which applies only to cases where a wrong plaintiff or 
a doubtful plaintiff institutes it;. 1 Sindh L.R. 191. N 

(A) Whether O.P.O. allows a fresh defendant to be substituted for a sole existing 
defendant against whom it has been found that there is no cause of 
action-— is a question left open. 59 P.W.R. 1908. 0 * 

" Where a suit wrong person as plaintiff^** 

(1) Applicability of sub-rule. 

S. 27, O.P.O. =0. I, r. 10 (1) of the present Code applies only where a ‘ wrong 
person ’ is made a plaintiff and not a defendant. 27 M. 315 at 326. P 

(2) Meaning of ‘wrong person as plaintiff ’ 

The words ‘ wrong person as plaintiff ' does not exclude the case of persons, 
who may institute the suit without any right to do so. In such a 
case, if it is done under a hona fide belief that he is entitled to do so, the 
Court has power to substicute the right plaintiff. 30 M. 419 = 2 M.L.T, 
447. Q 

(3) Suit brought by wrong person 

Suits brought by parties without any status to sue, should either be righted as 
soon as objection is taken or dismissed. U.B.R. (Vol. 1892-96), 244.R. 
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2^—^* Or where It Is doubtful ,. . .right plaintiff.** 

Doubt whether suit was by right plaintiff. 

A woman can maintain an action in her own name without even joining 
her father, though the contract was entered into by the father alone 
but on her behalf and for her benefit and as, according^ to the custom 
of the country, being a woman, she cannot appear in public on such 
occasions. The Oouri; was of opinion that even if she cannot maintain 
the suit herself, her father may be added as co-plaintifE under O, I, 
r. 10, paras (1) and (2). 28 P.L.B. 1905 = 49 P.B. 1906. .S- 

3,- **If satisfied that the suit bona fide mistake.** 

A,— EXISTENCE OP BONA FIDE MISTAKE. 

Applicability of sub-rule. 

(а) Where, by a bona fide mistake, whether of law or fact, an action is brought 

in the name of a wrong plaintiff, S. 27 = 0. I, r. ‘10 (1), applies. 
10 O.W.N. 662 = 33 0. 657. T 

(б) In a suit commenced through a bona fide mistake, upon the application of 

a party, he was added as a plaintiff, even at a late stage of the case. 

7 0.0. 193. 0- 

(c) In a suit by the managing members of a joint Hindu family firm, for a debt 
due to the firm, several minor members of the joint family were allowed 
to be added as plaintiffs under S. 27 as the omission of those names was 
due to a bona fide mistake in the belief that such addition was not 
necessary. 149 P.R. 1907. ^ 

B.— NON-EXISTENCE OF BONA FIDE MISTAKE. 

(1) In a suit for a share in the family property by the son of a Mahomedan iit 
the life time of his father, who was insane, it was held that the 
father’s name could not be substituted under S. 27, 0.P.0. = 0. I, 
r. 10 (1), as the suit could not have been instituted under a bona fide 
mistake, insanity being not a disqualification to inheritance under the 
Mahomed an Law. 91 P.B. 1887. W 

(2^ A plaintiff, after institution of a suit for pre-emption, disclaimed interest 
m the subject-matter of the suit and applied to Court for substituting 
her son as plaintiff. It was not shown to the Court that the son < 
consented to the substitution and the Court held that the son could ' 
not be substituted and dismissed the suit, 3 0-0, 347, X- 

(3) In a suit where the plaintiff had no right to sue, the Court allowed on the* 

ground of equity tbe addition of the children of the plaintiff aS' 
plaintiffs, and a consequential amendment in the prayer of the plaint. 

2 L.B.B, 245. Y' 

(4) Where a suit was instituted in the name of a firm by its manager, and on' 

defendant’s objection, another partner was made a party to the suit 
subsequently, the case was one of misdescription and not of non-joinder, 
and the addition of the partner’s name on the record came within the 
provisions of sub-rule (1) of this rule. 17 B, 413*, * 55- 

3492 '-*—^ — 
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Order I, Rule lo (a). 

(Note s). 

(Old Act). 

The first para of S. of Aet XIV of 1882 corresponds with the first portion of 
this sub-rule, and the second para of S. 32 of the same Act corresponds 
with the second portion of this sub-rule. 

^X)iffe]*ence between the old section and this rule. 

(1) Iq the case of striking out parties under the old Act it had to be done “ on 

or before the first hearing” and “upon the application of either 
party.” Under this rule, the Ooi^rt may strike out the name of any 
party “ at any stage of the proceedings,” and “ upon or without the 
application of cither party.” 

(2) In the case of addition of parties, the old Act provided that the Court may 

“ order that any plaintiff be made a defendant or that any defendant 
be made a plaintiff.” This is.omitted in this rule. 

(English Orders and Rules). 

This sub-rule corresponds with the second sentence of O. XVI, r, 11 of the 
English Rules of Practice. 

(General Principles). 

(a) This rule enables a Judge to make such changes, in respect of parties to any 
suit, as he may think necessary, either by striking out unnecessary 
parties, or by !?ringing in necessary parties who ought to have been, 
but were not, originally added. --ifeC/i^ane v. dyUs (No. 2), (1902j 

1 Oh. p. 917 ; De Mart v. Stevenson, 1 Q.B.D., p. 314; Dalton v, 
0%iardians of St, Mm'y AbboUs, 47 L.T. 349; Norris v. Beazley, 

2 O.P.I). 80 ; Pilley v. Bobmson, 20 Q.B.D. 155 ; Barton v. L, and 

JV.Tf . Ry. Co., 38 O.D, 144 ; Byrne v. Brown, 22 Q.B.D. p, 667 ; 
Montgomery v. Foy, (1895) 2 Q.B. 321— Annual Practice, 1908, 
Vol. T, P.1G4, A 

\b) The evidence on the issues raised by the new parties need not be the same ; 
it is sufficient if the main enquiry and the main evidence bo tho same. 
Byrne v, Brotm, 22 Q.B.D. p. 666— Annual Practice, 1908, Vol. 1, 
p. 1G4. B 

‘ (c) Where a person would be iudireotly or commercially affected by a judgment 
against the defendant and nob legally, this sub-rule may not apply, 
Of. Morser v, Marsden, (1892) 1 Oh. 487 '-Annual Practice, 1908. 
Vol. I, p. 164. C 

{d) It is doubtful whether S. 32, 0.P.0. = 0. I, r. 10 (2) applies to proceedings in 
execution. The purchaser is a necessary party to an application by 
the judgment-debtor under S. 311, O.P.O. S.O. 289. D 

^(fi) The High Court has power to revise the order passed by the lower Court 
refusing to join a party as defendant under S. 32, O.P.O. — 0. I, 
r. 10 (2). B.O. 302 ; 6 0.0 91. K 

* f/) An order refusing or granting an application to be made a party is not open 
to revision by the High Court under S. 116 of this Code. 2 A,W.N. 
•55 ; 5 A.W.N. 269. So also an order by the appellate Court striking 
the name of a defendant made a party under this rule. 2 A.W.N. 53.F 
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(General Principles)— (Co«cZt/dec2). 

{g) Where a Court permitted the junior widow to be made a party to the proceed- 
ings in execution of a decree obtained by the senior widow against a 
debtor of her deceased husband, the High Court declined to interfere in 
revision. 6 M. 227. G 

(?i) An order rejecting an application to be made a party under S. 32 of C.P.C. 

of 1882 -0. 1, r. 10 (2) is not appealable. 12 C.P.L.R. 4:1. H 

^(i) Where only one defendant objected to the frame of the suit and the original 
Court gave a decree overruling the objection of the misjoinder, the 
defect did not afiect the merits of the case and the appellate Court 
ought not to reverse the decree of the lower Court. 6 A. 163 — 1 A.W.N. 
171. I 

•’{j) Where an order adding a defendant is not appealed against and no objection 
thereto is taken in memorandum of appeal, an oral objection taken to 
such order should be disallowed. 20 A. 370=18 A.W.N. 75. J 

,(fc) It is not correct to substitute the assignee of the original plaintijSE as the 
plaintiS on the record, the proper course being to add him as a party 
plaintiff, if he desires it. Where the substitution is made before judg- 
ment in the first Court and is not objected to, and neither party is 
prejudiced thereby, the error will not be considered in special appeal, 

2 O.L.R. 297. K 

>{l) An appeal lies from the Court’s order returning th-e plaint for amendment, 
when the Court has struck off a co-defendant’s name after the first 
hearing of the suit which the Court had no power to do under Act XIV 
of 1882. 71 P.R. 1907*=37 F.L.R. 1908. L 

{m) Though an order under S. 32, C.P.C., adding a defendant, if passed by an 
ayjgellate Court is final as an ordei under S. 588, C.P.C. , yet it is capa- 
ble, under S. 691, C.P.C. (=S. 106 of the present Code), of being ques- 
tioned as supporting a decree, when the decree is appealed against. 
88 P.R. 1894:. H 

► (n) This rule is wide enough to meet every case of defect of parties , the power 
to add parties must be exercised with reference to the interests which 
those parties have at the time when the addition is being considered. 
24 0. 34, 

»(©) The object of this rule is to enable the Court to try and detexmine, once for 
all, material questions common to the parties and to third parties, and 
not merely questions between the parties to the suit. 6 M. 52. See 
also 17 M. 122=4 M.LJ. 62. 0 

^{p) The Court has no power to allow the purchaser of the righis of plaintiff in a 
suit to bo substituted for him on the record. 9 W.R. 309. See also 
9 W.R. 487 ; 12 W.R. 87 ; 16 W.R. 183. P 

It is not correct to substitute the assignee of the original plaintiff as the 
plaintiff on record, the proper course being to add him as a party 
plaintiff, if he desires it. 2 O.L.R. 297. Q 

The Court may-'* 

Diseretion of Court and its powers. 

(1) This rule is permissive, not imperative. Discretion is vested in a Court to 
make persons, not before it, parties to a suit. 1 W.R. 228. See also 
2 W.R, 168. R 
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4—** The Court may.**— [Concluded), 

(2) Nearly at the conclusion of a trial in a mortgage suit, plaintiff applied to 

add certain persons as defendants. It was held that the Court should 
have granted it in its discretion, though an opportunity was given the 
plaintiff at the trial to add parties and he failed to take advantage of 
it. A.W.N. (1905), 35. S 

(3) No person can bring himself or any one else on to thtj record of the Court 

unless With the cognisance and by the leave of the Court. 12 A.W.N, 
139. T 

(4) Where, on the allegation made lu the plaint, there appears also another 

person concerned in it, the Court should forthwith make him a co- 
defendant under S. 32, C.P.C. [ = 0. I, r. 10 ^2;], without raising an 
issue on the point. 59 P.W.R. 1908. U 

(5) The question of limitation cannot arise with respect to the power of the 

Court to make an order adding a party defendant to a suit. 12 C. 642 
(651). See also 24 C. 640; 27 C. 540; 3 C.L.J. 576; 33 C. 6l3 ; 10- 
C.W.N. 551 and 28 B. 11 (20). Y 

See contra 14 A. 524 = 12 A.W.N. 104. 

S ,—** At any stage of the proceedings, ** 

(1) Parties in the suit. 

(a) In a partition suit, before tho decree therein is engrossed on stamp paper,, 

the suit should bo considered sub- judice and any addition of new' 
parties is valid and proper. 32 0. 483. W 

(b) Where a subordinate Judge permitted the junior widow of a Hindu to be 

made a party, to the proceedings in execution of the decree obtained 
by the senior widow against a debtor of her deceased husband, the 
High Court declined to interfere in revision. 6 M. 227. X 

(c) The Court has power to add as fresh parties to the suit persons interested 

in its subject matter and likely to be affected by the result, even after 
a decree is passed referring the suit to a Commissioner to take accounts- 
and sell properties. 8 Bom. H.O.B. 0.0. 96. Y 

(d) A person can be added as a party under this rule after a suit has been 

reinstated on an application under 0. IX, r. 13 made by one of the 
defendants. 20 A, 188 »18 A.W.N. 12. Z 

(e) Under S. 32 of the old Code a Court was not competent to strike out oo- 

defendant’s name after the first hearing of the suit. 71 P.R. 1907 = 
.37 P.L.R, 1908 ; 18 A. 53 = 15 A.W.N. 166 ; see also 20 M. 360 (362). A 

<2) Appeal, addition of parties on. 

(a) Ss. 32 and 582 of the old Code gave an appellate Court power to add parties 
to the appeal persons who were not parties to the original suit 
8 C.W.N. 404. B 

(6) The terms of 0. I, r. 10 (2) are very wide. An auction purchaser of a 

property sold in execution, after the institution of an appeal against 
that decree in the High Court, was allowed to come as a respondent in 
the appeal, to defend his interests. 2 A.L.J. 616. C 

(c) Beneficiaries were joined as oo-plaintiffs on appeal, when the plaintiff 
trustee betrayed trust by surrendering decree. 12 C.W.N. 946 ; 12 
M.L.J. 365. n 
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S*—** At any stage of the proceedings-** —{Concluded). 

(fZ) In a suit for possession of certain immoveable property, which was alleged 
by the plaintiff to be an impartible raj but which the Court found the 
plaintiff was entitled to, under an assignment deed executed to plain- 
tiff’s predecessor in title, the plaintiff’s brother was a necessary party 
and was added as a party at the time of appeal. 26 A. 528 = (1904) 
A.W.N. 119. E 

(3) Remand, addition of parties after. 

(a) A Court cannot add parties after a case is remanded to itself, under S. 666, 
C.P.O. of 1882. 20 P.L.R. 1907 ; 2 O.C. 25. F 

(5) Where there was non-joinder in a suit and it was not objected to, at the 
proper time, and the suit was disposed of on a preliminary point, the 
defect of non -joinder may be cured when the appellate Court reverses 
the decision on the preliminary point and remands the case for trial. 
6 H.L.J. 95. G 

(4) Second appeal, substitution of defendant on. 

A Court of second appeal cannot substitute one defendant for another in the 
plaint or record of the original suit, nor one appellant for another in 
the record of the first appeal. 1 L.B.R. 360. H 


6,—^* Either upon or without,.. of either party. *^ 

(1) A Court may, in the exercise of its discretion, under this rule, add a party 
• to a suit upon his own application. IS C. 90. I 

• (2) This rule does not contemplate any application to the Court by the person 

proposed to be added. 6 C. 882. j 

7.—^* Whether as plaintiff or defendant, be struck out.** 

(1) Court’s powers in misjoinder. 

(a) In a case of misjoinder of defendants and causes of action, the lower Court 

should direct the amendment of rhe plaint by striking out causes of 
action and defendants and then proceed with the suit. 189 P.B. 1888.K 

(b) A suit for damages for alleged libel by six plaintiffs being bad for misjoinder, 

the Court can ask the plaintiffs to elect one among themselves to 
proceed with the suit and amend the plaint by striking off the other 
plaintiffs, &c. 11 C.W.N. 680=34 0. 662. i;^ 

(c) A pre-emption suit by two plaintiffs, each entitled to claim, but having no 

joint right to claim pre-emption, is bad for misjoinder of plaintiffs and 
' in such a case the Court should order that the name of one of the 
plaintiffs should be struck off under S. 82, C.P.O. (Act XIV of 1882) 
29 P.R. 1894 ; 8 P.R. 1881. ^ 

(d) Where a person has once been admitted to the record as the legal represen- 

tative of the deceased plaintiff that person is a party and any dispute 
raised infer juaries as to the substituted plaintiff’s right of 
representation (not inheritance) so as to have his name struck out 
comes properly under S. 32, C.P.O. and not under S. 367, CPC 
27 B. 162, 183=4 Bom. L.R. 980. ‘ ’ w 
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whose presence to adjudicate upon and settle all the 

questions be added 

A.— GENERAL. 

(1) To justify the addition of parties under S. 32, O.P.C., they must be persons 

immediately affected by the demands of the plaintiffs in the action, 
118 P.R. 1890. 0 

(2) The words “ questions involved in the suit ” in this rule must be taken to- 

mean questions directly arising out of, and incidental to, the original' 
cause of action, in which either as plaintiff or defendant the person to 
be joined has an identity or community of interest with the original 
plaintiff or defendant, 2 A, 738 (743). P 

(3) This rule, as far as the addition of plaintiffs is concerned, only applies to 

those oases in which the original party who brought the suit had some 
title to sue. 6 C. 370 ; 6 0. 827. Q‘ 

(4) If a plaintiff at the time of suit has no interest in the subject matter 

thereof, the joinder of person, as oo-pK.ntiff, who has an interest, 
cannot alter the plaintiff’s position or confer on him any right of suit. 
20 B. 337. See also 20 B. 677. R 

(5) When the Court finds that the plaintiffs, who, as reversioners, sued to 

set aside alienations by widow, had no right to sue, but another 
reversioner not represented in the suit, had such right, it should not 
adjudicate on the propriety or otherwise of the alienation but should 
dismiss the suit. 2 Agra 44. S'* 

(6) Only persons, whose claims must necessarily be taken into consideration 

before deciding on the plaintiff’s title, should be joined as defendants 
in a suit. 9 W.R. 358. T 

(7) The object of S. 78 of Act VIII of 1859 was to prevent needless litigation, and 

there are oases, when it is necessary to make plaintiff’s co- parceners 
defendants, when the Court should exercise the discretion vested in it by 
the section, even if the plaintiff omits to ask him to do so. 16 W.R. 
482. U 


B.— COURT’S POWER ADDITION OR TRANSPOSITION 

OF PARTIES. 

(1) The rejection of a plaint, after the first hearing, for non-joinder of certain 

necessary parties as defendants is illegal, the Court having a dis- 
cretionary power under this rule to add parties to a suit. 2 A.W.N. 67.11 

(2) Where the rights of another person as well as those of the plaintiff have 

been contested in the lower Court, though the rights of the two are 
different, the Chief Court will, when no prejudice can occur, join that’ 
other person as a party to the suit to prevent further litigation. 11 
P.R. 1870 (Civil). W 

(3) A Court could, under S. 73, Act VIII of 1859, add parties to a suit, as well 

as transpose a party from his position as pro forma defendant, and array 
him amongst the plaintiffs after amendment of plaint. 7 W.R. 39. 
See also 10 M. 44. X’ 
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— **Or whose presettce o-djudicute upon Bitd settle oil the 

questions - ...*•• •be added.** [Continvsd). 

B— COURT’S POWER BE ADDITION OR TRANSPOSITION* 
OF PARTIES— 

(4) Where the plaintiff in a partnership suit applied for leave to withdraw the 

suit or for dismissal of it, two of the defendants who objected to the 
application, applied that they might be made plaintiffs and that 
plaintiff be made a defendant. The application was allowed under 
S. 32 of the old Code. 7 B. 167. Y 

(5) Where the son of a Hindu widow died after her re-marriage, and she sued 

as guardian of her daughter by her first husband claiming the estate * 
of her son, she was allowed to join as co-plaintiff in her own right. 

10 W.R. 34. Z 

(6) Where a Alahomedan lady brought two suits, one to set aside a mortgage 

of a portion of her father’s estate by her husband and the other against 
one of her brothers for her share of her father’s estate, the Court ought 
not to dismiss the suit on the ground of non-joinder of the other 
brothers of plaintiff to the latter suit or that the plaintiff should have 
brought only one suit. It must exercise the powers conferred on it by 
this rule and add the necessary parties to the suit and cause the plaint 
to be amended accordingly. 1 A.W.N. 140. A 

(7) Where the defendants denied the agency of a certain person with whom the 

plaintiff entered into the contract sued on and who was alleged by the 
plaintiff to be their agent, on an application in time by the plaintiff, , 
the alleged agent of the defendants against whom relief was proposed 
to be prayed for in the alternative could be added as defendants. 

8 C. 170. ® 

(8) Though no relief was asked in the plaint against the mutt, the represen- 

tative of the mutt was rightly joined as a defendant under this rule in 
a suit against the sons of the obligor of a bond who described himself 
as the manager of the mutt in the bond. 13 M. 32 (33), C 

(9) Where a certain person had advanced moneys to plaintiff to enable her to 

carry on the suit and had obtained an assignment of half of her 
interest but the plaintiff disputed the assignment the assignee was 
made a defendant on his own application. 3 O.W.N. 754. D - 

(10) In a suit for specific performance of a contract of saZe, a subsequent 

purchaser may also be joined by Court as a party under S. 32, O.P.G., 
provided the circumstances mentioned in S. 27 (6),. Specific Relief Act, , 
exists, 1 L.B.R. 252. B 

(11) In a suit for declaration that certain immoveable property was not liable 

to attachment and sale in execution of certain decrees obtained by 
defendants 1 to 4 against defendants 6 to 7, certain other persons who 
had also attached tbe property in dispute in execution of decrees 
obtained by them against defendants 6 to 7 and had successfully 
resisted the claim preferred by plaintiff, were necessary parties “ to 
enable the Oouri effectually and completely to adjudicate upon and 
settle all the questions involved in the suit” as the plaintiff had a 
right to relief against them m respect of the matter involved in the 
suit. 27 0.493, ' F' 
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whose presence to adjudicate upon and settle all the 

questions be added.* *—(Co)it%nu6d). 

B.-COUKT’S POWEB BE ADDITION OB TRANSPOSITION 
OF PARTIES — {Continued). 

(12) Where, in a suit by one member of a joint Hindu family against several 

other members of the same family for a declaration, one of the 
members of that family was not added as a party, the non-joinder of 
that member is not a fatal defect. The Court should have added him 
as a party if it was of opinion that his presence was necessary. 11 
A.W.N, 175. G 

(13) Whore the plaintiff sought to establish his right to attach a house in 

execution of a decree which the defendants impugned as having been 
obtained by ^rand. and the house was previous to the suit mortgaged 
to a third party and the defendant also entered into a contract of sale 
with that third party subsequent to the suit, the defendant undertaking 
to defend the suit, on defendant’s failure so to defend, the mortgagee 
and would-be vendee is entitled to be added as a defendant under this 
rule. 8B. 323. H ‘ 

. (14) Where a suit instituted by a guardian for a minor was dismissed for want 
of a certificate under Act XL of 1858, the minor on coming of age was 
ordered to be added as plaintiff under S, 73 of Act VIII of 1859 and the 
suit proceeded with, 12 W.R. 102. I 

. (15) Whore a Hindu widow sued in respect of rights inherited by her from her 
deceased husband, and then adopted a son, under S. 78 of Act VIII of 
1859 the adopted son might be made a oo-plaintifi. 1 M.H.C.R. 
197. Jf 

. (16) In a suit under S. 30 of the La7ul Acquisition AU where there is a dispute 
as to the apportionment of compensation, it i.s not ultra vires of the 
District Judge to add a party to the proceedings before bim. 25 A. 
133==(1902) A.W.N. 215. K 

. (17) Where the plaintiff had executed an instrument to a third person giving 
him the right to recover money from defendants and sued himself 
ignoring that instrument, the third person in whose favour the 
instrument is executed is properly made a party and as the plaintiff 
disputed the validity of the instrument, he should be joined as 
defendant rather than as plaintiff. 7 Bom. H.C.R.A.O. 10. L 

* (18) In a mortgage suit, one of the h<=*ir8 of a deceased purchaser of the 
mortgaged property was made a party, and on his objection, the other 
heirs were also added as parties—especially as the plaintiff had no 
I notice of such heirs at the time of the suit. 12 G.W.N, 911. -M 

. (19) Where a suit on a mortgage bond was instituted by the benamidar and the 
real mortgagee had made over the debt prior to the suit but executed 
the formal deed of assignment subsequent to it, the assignees were 
rightly added as plaintiffs under this rule. 24 G. 34. H 

< (20) Where a plaintiff was transported for life, since the institution of suit, his 
sons might properly be made plaintiffs as they had also a joint interest 
with the father in ancestral estate. 6 K. 331. 0 

^ (21) The lessors might properly have been made co-plaintiffs and the Gourt of 
first instance should, under S. 73 of Act VIII of 1859, make them such. 
22 W.R. 437. . P 
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8,^** Or whose presence to adjudicate upon and settle all the 

questions be added.** — {Contimied). 

b._court’s powered? addition or transposition 

OF PARTIES— (OoncZz4(2ad). 

(22) Where, in a suit by the owner of a firm who is also a member of a joint 

Hindu family, the other members of the family are proved to be 
partners in the firm, the Court ought to allow the plaintiff to bring 
them on record and to amend the plaint accordingly. 27 B 157=4 
Bom. L.R. 968. See also 17 B. 413. Q 

(23) In a suit for possession^ the assignee pendente lite of the defendant’s 

interest by purchase in a Court sale, should also be made defendant 
by Court under 38.<372 and 32 of the C.P.O. 5 0.0. 91. R 

(24:) In a suit for possession by the heir, against one who claimed a life estate 
under a will, the vested remainderman is also entitled to come and 
defend the suit and the Court should allow it. S.O. 302. S 

.(25) In a suit against two widows for possession of property on the allegation 
that plaintiff was the adopted son of the deceased husband, a 
mortgagee of the property from the widows was allowed to be made a 
defendant on the ground that otherwise he would be greatly prejudiced. 
2 C.P.L.R. 236. T 

(26) A benami-holder of a pro-note has a right to sue on the note and in that 

suit the Court has jurisdiction to add the real creditor as oo-p3aintifE, 

1 0.0. 10. U 

(27) Suit on a lost cheo[ue by the endorsees of the cheque against the endorser, 

for a duplicate of the cheque or for refund of money paid. The plaint 
should be amended by joining the drawer of the cheque as a defendant 
in the suit. 2 A. 754. Y 

(28) Persons interested as worshippers in a public religious iustitution may be 

added as parties to a suit instituted by a trustee on bebalf of the 
institution against third parties, if such joinder is considered by the 
Court as desirable in the interests of the trust. 29 106 (IS M.L.J. 

356, £'). W 

(29) In a suit originally against the owners of a ship, the plaint was allowed 

to be amended by adding the ship as a party defendant. 12 B. 237. X 

0.— OASES WHEBE THE OOUET HAS NO POWEB TO 

ADD PABTIES. 

(1) Contrary to rule 3j order 2, the Court cannot impose upon the plaintiff persons 

as defendants who have no community of title with the real defendant 
to the suit. 18 A. 306 (308). Y 

(2) In a suit to establish right to the attached property, a third party who merely 

drew the money deposited in Court by the plaintiff on account of the 
attached property, should not ho joined by Court as a defendant under 
S. 32, because it was not the attachment, but the withdrawal of part of 
the money deposited which constituted the cause of action against such 
third party. L.B.R. (Yol. 1893 to 1900), p. 409, Z 

.(3) The creditor of a defendant should not be added as a parby in a suit praying 
for a decree in terms of an award to which the defendant consents, 
though the creditor impugns the award as fraudulent and as intended 
to save the defendant’s property from his creditors. 22 B. 727. A 

3492 13 
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8,--** Or whose presence to adjudicate upon and settle all the . 

questions be added-**— {Continued.), 

C-CASES WHERE THE COURT HAS NO POWER TO 
ADD PARTIES — [Gonoluded), 

(4) In a suit for damages b}’ the vendee of goods against his vendors on the 

ground that the gooda supplied did not correspond with the sample, 
the vendor to such vendors should not be added as a defendant as he 
was not necessary “ to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit.” 
4 0. 355 = 2 G.L.R. 330. B 

(5) A. defenda'nt who has assigned all his rights in the subject-matter of the suit, 

and has no longer any interest in it, has no right to be made a co- 
I>laintifE. 20 B. 677. C 

(6) The Official Assignee has no legal right under the Insolvent Act to apply to 

be made a party to the suits against the insolvent pending at the time 
of a vesting order nor has he the power, after judgment and decree 

have been pronounced in a suit against the insolvent prior to his 

vesting order, to get himself made a party to such suit with a view of 
setting aside the judgment or appealing therefrom. 1 Bom. H.G.R. 251. D- 

(7) The mortgagees of the right, title, and interest of the plaintiff in a suit for 

partition of joint family property, were not necessary parties “ to enable 
the Court effectually and completely to adjudicate upon and settle all 
the questions involved in the suit ” words of the section under this, 
rule. 5 0 882. B 

(8) In a suit by the mortgagee against the mortgagor for possession of the 

mortgaged property, two persons who alleged that they were the 
owners of the property and not the mortgagor, and who applied to the 
Court to bo made parties, were not made parties. 5 O.C. 94. F 

(9) (In a suit for recovery of property illegally sold in execution of a decree, 

against the decree-holders and auction-purchaser), it is not competent 
to the Court, under this rule, to add as defendant a person who 
claimed the property in suit by a title quite distinct ’’rom that under 
which any of the parties to the suit claimed. 18 A. 306 = 16 A.W.N. 72. (J 

(10) In a S7di for rent when a defendant sets up title of a third party such 

third person ought not to be made a party to the case. 06 P.R. 1886 
(Civil). H 

D.— EFFECT OF COUBT ADDING PAETIES. 

(1) A Court acting under S. 32, O.P.C. of 1882 and adding prior incumbrances 

as parties, would cure any defect of non-joindor if any by the plaintiff 
, . under S. 85 of the Transfer of Property Act. 27 A. 75 =1 A.L.J. 476 = 

(1904) A.W.N. 166. I 

(2) Where a party is admitted by the original Court and no objection is taken 

to such admission by the opposite party, the appellate Court ought to 
decide the issue between such newly added party and the original 
parties and should not ignore it. 3 A.W.N. 201. See also 20 
A. 370=18 A.W.N. 75. J 

, (3) Where two or more parties have been joined in a suit with rights various in 

degree and kind, the mere fact of su<‘h joinder cannot confer on any of 
the parties so joined new rights or rights adverse to those of others. 
1 N.W.' Ed. 1873, 44. R 
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8,—** Or y^bose presence to adjudicate upon and settle alt the 

questions be added. " — (Gonoluded). 

E.— appellate COURT’S POWERS, BE ADDITION 

OF PARTIES. 

(1) When a person applies to be added as a party appellant, the test is whether 

he can urge any of the grounds upon which the validity of the original’ 
Court’s order is called in question. If he cannot, he ought not to be 
added as an appellant. 5 G.L.J. 434. I*. 

(2) An appellate Court has no power, either of its own motion or on the 

application of a party, to direct that a parly to the suit who has not 
appealed, be joined as an appellant in an appeal filed by another 
party in the suit. 118 P.E. 1890. jij 

(3) An appellate Court before prejudicing a plamtifi, in an appeal by the 

defendant against a oo-plaintiff, should mate the first plaintiff a 
co-respondent. 1876. Select case Part X, No. 55. N 

(4) When a Court hearing an appeal, is of opinion that a ceitain party should 

have been joined in the suit, the proper course is to remand the case 
to the lower Court and direct the lower Court to add the party and 
re-hear the case. 2 L.B.R. 277 ; IS A. 332 =16 A. W.N. 91. 0 

(5) Though the provisions of this rule are not applicable to suits under the 

N.W.P. Rent Act, it is not illegal for a Revenue Court of appeal 
to direct retrial of a suit by the Court of first instance after making a 
certain person party to the suit. 2 A. 264. p 

(6) Where the appellate Court finds it necessary to have certain persons as 

parties to the suit, the proper course is for that Court to add them as 
parties under this rule and not to return the plaint for amendment, 
7 M. 428. Q 

(7) Where a suit was instituted by one partner of a firm and, on defendants 

taking objection of non-joinder, the plaintiff contented himself with 
putting in a petition on behalf of the other partners intimating their 
willingness that the suit should proceed in the sole name of plaintiff 
without praying for their addition as parties, the High Court, on 
appeal, refused to add the others as plaintiffb. 1 A. 463. p. 

Order I, Rule lo (3). 

(Notes). 

(Old Act). 

Third clause of S. 32 of Act XIV of 1882 which corresponds to sub-rule (3) runs 
thus : — 

No person sh^.n be added as a plaintiff, or as the next friend of a plaintiff, 
without his own consent thereto.” * 

(Bng:Hsh Orders and Rules). 

This sub-rule corresponds with O. XVI. r. 11 (3) of the English Rules of( 
Practice. 
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9. — No person shall be added •without bis consent,” 

(1) Person not consenting to be plaintiff— Procedure. 

- No person can be added as a plaintiff -without his previous consent and -where 
he objects the proper course is to make him a defendant. 7 0. 242=9 
O.L.B. 13. See 22 W.B. 394, where it was held that under S. 73 of Act 
VIII of 1859 persons might be made co-plaintiffs without their 
consent. S 

(2) Defendants cannot be made plaintiffs against their will 

Where certain parties, who intervened in a suit for arrears of rent, were added 
as defendants in the original Court, the appellate Court cannot make 
them plaintiffs against their will. No person can be made a plaintiff 
against his will unless there is such an equity on the part of another 
as to compel him to be such. 22 W.R. 229. T 

Order I, Rule lo (4). 

(Notes). 

(Old Act). 

The first portion of the 5th clause of S. 32 and S. 33 of Act XIV of 1882 which 
corresponds to sub-rule (4) runs thus : — 

“ All parties whose names are so added as defendants shall be served with 
summons in manner hereinafter mentioned.” 

S. 33 . “Where a defendant is added, the plaint, if previously filed, shall, 
unless the Court direct otherwise, he amended in such manner as may 
be necessary, and an amended copy of the summons shall be served on 
the new defendant and the original defendant.” 

'.Difference between the old Act and the new. 

(1) The first portion of the clause 5 of S. 32 of the old Act is omitted. 

(2) The words “ if previously filed” occurring in S. 33 of the old Act after the 

word “ plaint ” are also omitted. 

(3) Amended copies of the plaint as well as the summons are required to 

be served on the defendants. 

(4) While the service of the amended copy of the summons on the original 

defendant was compulsory under the old Act, under the present rule 
such service is necessary only if the Court thinks fit,” 

(English Orders and Rules). 

This sub-rule corresponds with O.XVI, r. 11 (4) of the English Rules of 
Practice. 

JOm—” Where a defendant is added^ the plaint sbatlf,,-, be amended.” 

(1) A Court, considering that the addition of a defendant was necessary, 

returned the plaint for amendment. As the order was not complied 
with, it was held that the plaint was rightly rejected. 38 P.R. 1890. U 

(2) Where the plaintiff is allowed to amend the suit by withdra-wing it against 

any paitiojilar set of defendants and he chooses not to amend the 
plaint, the proper course is to reject the plaint and not to dismiss the 
suit for misjoinder. 14 C. 435. Y 
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Order 1, Rule lo (5). 

(Notes). 

(Old Act). 

Latter portion of the 5th clause of S. 32 of Act XIV of 1882. Same as above ; 

only instead of the word “them” the words “any person added as 
defendant ” are substituted. 

(English Orders and Rules). 

This sub-rule corresponds with 0. XVI, r. 11 (4) of the English Rules of 
Practice. 


Subjefit to the provisions of the Indian Limitation Act, . , . ,begun 
only on the service of the summons-*' 

(1) Limitation affecting the whole suit. 

(a) If some co-parceners sue for joint property lost to the family and add 

other co-parceners as parties after the expiry of the period of limita- 
tion, the whole suit becomes barred. 6M,L.J, 27. W 

(b) In a suit by one of two brothers of a joint family to recover a debt due to 

them jointly, the other brother was joined after the expiry of the 
limitation period. It was held that as the brothers were only jointly 
entitled to sue, the whole suit was barred from the commencement, 
79 P.R. 1906 ; 7 B. 217. See also 6 0. 815 = 8 O.L.R. 457 ; 14 A. 524 
= 12 A.W.N. 104 , 21 B. 580. See contra 3 C. 26 and see 28 B. 11. X 

(c) In a suit by one of several joint contractors, other plain tiSs were added 

after the lapse of the period of limitation. It was held that the suit 
should be dismissed against all. 8 P.R. 1886 (Civil). Y 

(d) In a pre-emption suit all the representatives of the deceased vendee and 

persons in possession of his estate should be joined. If one of them is 
impleaded after the expiry of the limitation period, the whole suit 
must be dismissed. 141 P.R. 1889 ; 104 P.R. 1882. Z, 

(e) In a suit by a retired partner for account, etc., IL partners were impleaded 

as defendants at first and then by an amended plaint 10 others were 
joined as partners-defendants, after the expiry of the limitation 
period. It was held that the whole suit must fail for limitation and 
non-joinder. S.C. 212. A 

(/) If on objection, by a defendant, a necessary party without whose presence 
the suit could not be decided, is added after the expiry of the 
limitation period, the suit will be barred against all the defendants. 
69 P.R. 1902. B 

({/) Where, m a suit for partnership accounts, a necessary party-defendant was 
added at a time when the suit as against nim was barred, the whole 
suit was rightly dismissed. 14 C. 791. C 
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Subject to the provisions of the Indian Limitation Act, -begun 
only on the service of the summons,** —{Continued), 

•12) Limitation affecting the added party alone. 

General Principle. 

(a) S. 22 of the Limitation Act does not in itself purport to determine directly 
whether the joinder of parties after the institution of a suit shall in 
all cases necessarily involve the bar of limitation, if the period pre- 
scribed for such a suit has then expired. Such a result must depend 
upon consideration of the question whether the joinder was necessary 
to enable the Court to award such relief as may be given in the suit 
as framed. 

If fresh parties are merely joined for the purpose of safeguarding the rights 
subsisting as between them and others claiming generally in the same 
interest, the determination (by application of the provisions of S. 22, 
Limitation Act) of the date of institution of the suit as regards such 
freshly joined parties does not ordinarily affect the right of the origi- 
nal plaintiff to continue the suit and S. 22 of the Limitation Act will 
not therefore apply. 28 B. 11 (17 and 18). D 

.(6) If fresh parties are merely joined tor the purpose of safeguarding the rights 
subsisting as between them and others claiming generally m the same 
interest, S. 22 of the Limitation Act does not affect the right of the 
original plaintiff to continue the suit and the suit will not therefore 
be barred. 28 B. 11=6 Bom L.R. 618. B 

■ (c)'One of several oo-promisees sued alone and on the objection of the defen- 
dant, others jointly interested in suing were brought on record as 
defendants after the period of limitation. The 1st defendant now 
pleaded limitation and it was held that the suit was not barred, inas- 
much as one of the co-promisees can bring a suit under the Contract 
Act. 76 P.L.R. 1906 (P.B). F 

‘(d) In a suit against some of several promisors, the other promisors were also 
added as defendants after the period of limitation. It was held that 
as under the Contract Act the plaintiff could sue some or all of the 
original promisors as he pleases, the suit so far as they were concern- 
ed was not barred. 116 P.L.R. 1906. G 

y{e) In a suit on a mortgage executed to plaintiff, the mere fact of the omission 
to add a purchaser of a small portion of the mortgaged property as a 
defendant until after the e:s?piry of the limitation period will not 
operate as a bar to the suit. 38 0. 1079. H 

\{f) A mortgagee-plaintiff joined an assignee of a portion of the mortgaged 
property as defendant after the period of limitation had expired. It 
was held that the suit was barred so far as this defendant was con- 
cerned ; but with regard to others plaintiff was entitled to get propor- 
tionate part of his claim. 10 C.W.N, 651 = 3 C.L.J. 676=33 0. 618. I 

Where a new defendant is added at the Court’s instance after the period of 
limitation for the suit, S. 22 of the Limitation Act applies and bars 
plaintiff’s remedy as against the added defendant. 35 0. 519 =11 
O.W.N. 360=6 0.L.L 242=2 M.L.T. 137 (P.B.), J 
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Subject to the provisions of the Indian Limitation Act, . • .*begttn 
only on the service of the summons.**— (Contimbed)* 

(Ti) Where, in a suit for possession of immoveable property, some only o 
several persons m joinb possession were originally made defendants 
while the others were joined after the expiry of the period of limita- 
tion, the suit would not fail as against all the defendants, but the 
plamtifi would be given a decree for joint possession with the defen- 
dants who were joined after the period of limitation. 17 A,W.!N. 36. K 

(i) In a suit for ejectment of trespassers by one oo-sharer, where a question of 
non joinder, though raised in the written statements, was not pressed, 
and the Court, of its own motion, added a necessary party after the 
expiry of the period of limitation, S. 2-i of the Limitation Act will be 
no bar to the suit. 26 A. 523 = (1904) A.W.N. 119. See also 28 B. 11 = 
5 Bom.L.R. 618. L 

<3j Minors, Limitation against. 

(a) Under S. 22 and S. 9 of the Limitation Act limitation would run even 
against minors, who are added as parties after the expiry of the period 
of limitation. 58 P.R, 1882 (Civil). M 

(5) In a suit on a mortgage executed to plaintiff, the mere fact of the joinder 

of a minor, grandson as co-plaintiff after the expiry of the time for 
bringing the suit was not fatal to the suit. 33 C. 1079. ‘ N 

<4) Limitation in appeal. 

(a) As for adding respondents in appeal, by its own motion or by the party’s 
motion, the power of Court under S. 569, O.P.C., is not controlled by 
anything in the Limitation Act. 33 C 329. 0 

(h) Though the appellate Court is competent to make one a party to the appeal, 
it is not competent to pass a decree against the party so added where 
the addition was after the period of limitation for preferring an appeal 
had expired. 2 A. 487. p 

>(5) Limitation does not affect an assignee of a defendant lite, 

A pre-emption suit is not barred by limitation by reason of the assignee of the 
vendee-defendaut, ;^QihdQnite lite^ having been joined as a co-defendant 
after the period of limitation had expired. 42 P.W.R. 1907 = 3 P.L.R. 
1908. Q 

{&) Limitation against new party added by Court. 

(a) S, 22 of the Limitation Act applies even where a Court of its own motion 
adds a party to a suit. 25 P.R. 1903. R 

(6) Where a party is joined in a suit by Court of its own motion, the party 

can raise a plea of limitation m defence. 8 Bom. L.R. 942* S 

(c) Limitation Act, S. 22, does not apply when the Court, of its own motion, 
orders that a defendant be made a plaintiff, under this rule, 17 M, 12 
= 3 M.LJ. 177 ; 6 C, 815 and 7 B. 219, D. T 

<7) Limitation under S. 27, C.P.C. (Act XIY of 1882). 

Where persons are added or substituted as plaintiffs under S, 27 of the C.P/J., 
the period of limitation counts from the date when the suit was 
originally instituted. X49 P.R. 1907 ; 14 0. 400. 'But see 21 B. 580 
where the ruling in 14 C. 400 was doubted. U 
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ii,—** Subject to the provisions of the Indian Limitation Act,.*- •begun 
only on the service of the summons-**— [Concluded). 

(8) Effect on limitation of an objection to non- joinder taken late. 

On an objection taken by a defendant nofc at the first hearing but six months- 
after, the plaintiff applied for and got the names of fresh parties added 
after the expiry of the period of limitation. It was held that the 
suit was not barred by limitation. 5 A.L.J. 554. Y’ 

(9) Period of limitation— Calculation of. 

Where some of several co-sharers sued for their share of rent and the other 
co-sharers applied to be made co-plaintiffs but the application was 
refused by the Court of first instance and, on appeal, the appellate 
Court ; allowed the application and made them co-plaintiffs, but dis- 
missed the suit on the ground that, on the date of their admission as 
parties their right was time-barred, held^ that the oo-sharers should be 
regarded as having been made parties when their application was made 
and that the plaintiffs should not suffer for the delay of the Court. 
17 B. 29. YT 

Xr 39. The Court may give the conduct of the- 

* Conduct of suit. . . ^ 

suit to such person as it deems proper. 

(N ot e s). 

(Old Act). 

The last clause of S. 32 of Act XIV of 3882. Same as above ; instead of the 
word “ plaintiff ” the word “ person ” is used, 

(Eng:lish Orders and Rules). 

This rule corresponds to the second portion of 0. XVI, r. 39 of the English 
rules. 

12 . (1) Where there are more plaintiffs than one, any one or 
more of them may be authorized by any other o£ 
of several plaintiffs them to appear, plead or act for such other in any 
othere^°^^*^*^ proceeding; and in like manner, where there are 
more defendants than one, any one or more of 
them may be authorized by any other of them to appear^ plead or 
act for such other in any proceeding. 

(2) The authority shall be in writing signed by the party giving 
it and shall be filed in Court. 

(Note s). 

(Old Act). 

S. 35 of Act XIV ,of 1S82‘. Same as above ; but the words “ under this Code 
appearing after the first “proceeding ” and the word “ such ” appear- 
ing before the second ** proceeding ” in the old Act, are omitted. 
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0. 1, r. 13'i Act ¥ of 1908 (code of civil pkoceddbe). 

13. All objections on the ground of non-joinder or misjoinder 
, of parties shall be taken at the earliest possible 

Objections as to . i • n i • 

non-joinder or mis- opportunity! and, in all cases where issues are 

joinder. settled, at or before such settlement 2, unless the 

ground of objection has subsequently arisen, and any such objection i 

not so taken shall be deemed to have been waived 3. 

(Note s). 

(Old Act). 

S. 34 of Act Xiy of 1882 - 

“ All objections foi? want of parties, or for joinder of parties who have no 
interest in the suit, or for misjoinder as co-plaintiff or co-defendants, 
shall be taken at the earliest possible opportunity, and in all oases 
before the first hearing ; and any such objection not so taken shall be 
deemed to have been waived by the defendant. 

Difference between the old Act and the new. 

(1) Instead of “ for want of parties co-defendants” in the old Act, the 

words “ on the ground of non-joinder or misjoinder of parties ” are 
substituted. 

(2) Instead of the words “ before the first hearing,” in the old Act, “ where 

issues are settled, at or before such settlement, unless the ground of 
objection has subse(iuently arisen ” is substituted. 

(3) The words ** by the defendant ” ni the concluding portion of the section in 

the old Act are omitted. 

(General). 

An objection as to non- joinder is governed by S. 34. 

(1) An objection by a defendant that one of several co-promisees cannot sue 

alone to enforce payment of a debt due to them jointly is one falling 
within and governed by S. 34, C.P.O. ( = 0. 1, r. 13 of the present Code). 
166 P.R. 1889 (F.B.), X 

(2) This rule limits the time within which a defendant may object for want of 

parties, hut it does not so limit the right of plaintiff to add parties. 
Vide 5 B. 609. Y 

All objections^* opportunity.** 

Joinder o£ co-parceners. 

In a suit by the manager, the right to insist on the other co-parceners bein 
- joined is for the benefit of the defendant to insure himself against 

further litigation and so the objection should be taken at the earliest 
pt'ssible opportunity or it would be deemed to have been waived. 
5 Bom. L.R. 618 = 28 B. 11 at 19. Z 

2.--‘**And in all cases** subsequently arisen*** 

Vhere objection arises after the settlement of issues. 

Where the ground of objection arises after the settlement of issues, e,g,^ where 
subsequent to such settlement, a co-parcener or remainderman or 
reversioner is born or a woman who is a party is married to a man not 
a party, it is enough if the objection is taken at the earliest opportunity 
after it came into existence. 6 B. 609. A 


3492 14 
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And any such objection not so taken waived-** 

(k) Objection as to parties not raised— Court’s powers. 

(1) Where an objection as to want of parties was not raised by the defendants, 

it must be deemed to have been waived, but the Court could add any 
one as a party if it thought it necessary. 3 A.L.J.4:74 = A.W.N. (1906), 
199 ; 69 P,R. 1903 ; 64 P.R. 1881 (Civil) ; 104 P.R. 1882 (Civil). B 

(2) An objection as to a non-joinder of parties taken by the defendant not at the 

first hearing but six months afterwards should be disregarded by the 
Court. 5 A.L.J. 554. C 

(B) Plea of misjoinder or non-joinder when to be raised. 

(1) A plea of misjoinder of parties, not raised in the lower Court, will not be 

allowed to be raised in first or second appeal. 2 N.L.R. 45; 9 O.C. 
233 , 28 M. 229 ; 151 P.R. 1683 (Civil) ; 4 P.L.R. 155 ; 2 A.W.N. 113 ; 
see also 20 A. 370 = 18 A.W.N. 75 and 15 A. 119. D 

(2) Where an objection as to misjoinder of plain bifis is not taken m the Court 

of first instance, the appellate Court ought not to allow the objection. 
16 B. 119. E 

.(3) In a joint suit for pre-emption by numerous occupancy tenants and others, 
objection to misjoinder and non-joinder was taken on appeal. It wa 
held that the objection could not be taken at that stage apd that the 
tenants though they ^did not represent the whole body of tenants, 
can sue jointly. 19 P.R. 1898. F 

(4) Where one member alone of an undivided Hindu family brought a suit in 

respect of a family business without joining the other partners as 
parties, plaintiff was not allowed on appeal to amend the plaint by 
bringing his partners on to the record. IS M. 33. Gr 

(5) The non-joinder in a suit on a mortgage of persons interested in the mort- 

gaged property within the meaning of S. 85, T.P. Act and of whose 
interest the plaintiff has notice is a',fatal defect in the suit. The Court 
will give effect to the objection of non-jomder and dismiss the suit, 
even though such objection be raised for the first time in appeal. 
18 A. 109. See 13 A. 432 and 17 A. 537, H 


ORDER II. 

Frame of Suit. 

1. Every suit shall, as far as practicable, be framed so as to afford 
ground for final decision upon the subjects ,in 

tme of suit. ^ 

dispute 1 and to prevent further litigation concern- 
ing them. 


(N otes). 

(Old Act). 

This rule corresponds to S. 42 of Act XIV of 1882, 

(1) General. 

The rule contains provisions of a directory nature regarding the framing of a 
suit with a view to secure finality of decision. 27 C. 724, 761. I 
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(2) Scope of rr. 1 and 2. 

Sections 42 and 43 of the old Code (=0. II, rr. 1 and 2 of the present Code) are 
not exhaustive of the law of ^Res judicata.' 26 M. 760. J 

.( 3 Object of r. 1. 

The object is to require the plaintiff to bring his whole case lelating to the 
right involved in the suit and not to require him to unite all causes of 
action against i defendant in respect of the object-matter or corpus. 
26 M. 760. K 


/. — ** Subjects in dispute.** 

The phrase — denotes the jural relation between the parties, for deciding which 
the suit is brought. 26 M. 760. L 


2. (1) Every suit shall include the whole of the claim which 

Suit to include the the plaintiff is entitled to make m respect of the 

whole claim. cause of action 1 ; but a plaintiff may relinquish any 

portion of his claim in order to bring the suit wichm the jurisdiction 
of any Court 2. 

(2) Where a plaintiff omits to sue in respect of, or intentionally 
Relinquishment relinquishes, any portion of his claira, he shall not 

of part of claim. afterwards sue in respect of the portion so omitted 

or relinquished 


(3) A person entitled to more than one relief in respect of the 
Omission to sue for same cause of action may sue for all or any of 
one of several relief s, such reliefs ^ ; but if he omits, except with the 

Jeave of the Court, to sue for all such reliefs, he shall not afterwards 
sue for any relief so omitted 5. 

Explaiiaiioji . — For the purposes of this rule an obligation and 
a collateral security for its performance and successive claims arising 
under the same obligation shall be deemed respectively to constitute 
but one cause of action. 


Illustration. 

A lets a house to B at a yearly rent of Rs. 1,200. The rent for the whole of the 
years 1905, 1906 and 1907 as due and unpaid. A sues B in 1908 only for the rent due 
-for 1906. A shall not afterwards sue B for the rent due for 1905 or 1907. 

(Notes). 

(Old Act). 

This rule corresponds to S. 43 of the old Oodo and S. 7 of Act VIII of 1869. 
Difference between the old section and this rule. 

For ^the word ** remedy” in para 3 of the old section, the word “relief” is 
inserted and the words “ obtained before the first hearing ” have been 
■omitted in this rule. Para 4 of the old section is denoted as Explana- 
tion ” in the new rule and the words “ and successive claims arising 
under the same obligation ” have been newly added. 
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(General). 

(1) The rule is founded on the maxim that a person ought not to be twice troubled. 

for the same cause, 19 A. 383 ; 7 B. 134, 136 ; 19 A. 98, 99 ; 27 B, 
379, 382. M 

(2) Where a Court refuses to adjudicate on the subject-matter in dispute and dis- 

misses the suit for defect in its frame, S. 43 of the old Code ( = 0. II, 
r. 2 of the new Code) cannot bar a subsequent suit founded on the 
same cause of action. The object of the final clauses of S. 43 of the 
old Code ( = 0. II, r. 2) is bo prevent further litigation regarding the 
subject-matter in dispute and there can be no previous litigation con- 
cerning the subject-matter in dispute within the meaning of S. 42. 
(==0. il, r. 1 of the new Code), when a Court has refused to decide on 
the subject-matter. Consequently, a plamtifi, whose suit has been 
thus dismissed, can commence proceedings rfe noLw, without any 
express permission. 66 P.R, 1884. N 

(3) First ^ suit for declaration of right to share in offerings, was dismissiid, as the 

plaintiff had not claimed consequential relief. Second suit claiming 
consequential relief was not barred, assuming the cause of action in 
the two suits to be identical. (Idid). O' 

(4) Object of the rule. 

The— IS to benefit a defendant, by preventing others from harassing him by 
numerous suits, and the rule must be expressly pleaded before judg- 
ment, if the defendant wants to take advantage of it. 37 P.R. 1886. P 

(5) Application of the rule to S. 373 of the old Code ( = 0. XXIlI, r. 1 of the present 
Code). 

(а) The rule does not apply to a case, where a previous suit is withdrawn with 

liberty to bring a fresh suit, in which the portion omitted in the first 
is also added. 17 A. 53. g 

(б) When a suit is dismissed or withdrawn under circumstances which do not 

j>reolude the plaintiff from bringing a fresh suit, the rule does not 
apply. 14.C.P.L.R. 104; 1 A. 324; 7 B. 182; 10 M. 60; 17 A. 63; 
7 A. 624, R. R 

(6) Application of rule to execution proceedings. 

(а) The rule is not applicable to proceedings in execution of decrees. 19 A. 98 

= 13 A.W.N. 57 (N.W.P.H.O. Rep. 95 ; 18 0. 515, cUad). S 

(б) Where a decree grants different reliefs such as, possession of land and mesne 

profits, it is competent to the decree-holder to execute the decree by 
successive and separate applications in respect of each relief. [Edge, 
CJ., Tyrrel, Blair a.id BurUtt, JJ,). (Ibid). T* 

(71 Application of rule to S. 525 of the old Code (=cL 20 of schedule II of the 
present Code). 

The rule can have no application to an application under S, 625 of the old Code. 
4 N.L.R. 14 ; 22 M. 24, dm ; 18 B. 537, F. U- 

{S) Application for leave to sue in forma pauperis, 

An which was rejected, does not bar a subsequent regular suit. 2 A. 859 = 

19 A.W.N. 123. Y 
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(General)— (Co7i^i?iMed). 

r(9) Matters outside the ProYince of 0. II, r, 2. 

S. 43 of Act XIV of 1882 = 0. IT, r. 2 of the present Oode has nothing to do 
with the evidence that may be necessary or may be produced to 
support or defend a cause of action or with the plain tiS’s desire to 
bring more suits than one or with the devolution of title, where the 
cause of action relates to land or other kind of property. 16 A. 165 = 
14 A.W.N. 65. W 

t(10) Comparison of pleadings. 

If the question is whether the second claim should have been included in the 
first, the pleadings and judgments of the first case can be referred to. 
19 C. 159 ; 18 I. A. 165. X 

(11) 'Court talcing plea suo motii. 

A Court is not bound to take up proprio motu, the question involved in the 
rule, unless the defendant urges it. 37 P.R, 1885. Y 

)(12) Decision on one construction— Acquiescence— Different construction. 

Where a case is decided on one view of a document, which view is acquiesced 
in by a party, he cannot succeed on a different construction subse- 
quently. 30 O.D. 57. * Z 

t(13) Limitation Act XY of 1877, art. 105. 

must not bo construed so as to conflict with the provisions of S. 43 of 

the old Oode. 5 A.L.J. 192 ; 7 W.R. 564 ; 34 0, 22.3, A 

(14) Onus of proof. 

The onus of proving that a former cause of action sued on in a previous suit, is 
identical with the cause of action in a subsequent suit, lies on the 
defendant. 20 0. 716. B 

(15) Question of title under colour of rent suit. 

Deciding a is a proceeding opposed to the principle laid down in Act VIII of 

1869, S. 7 ( = 0. IX, r. 2 of the present Code). 19 W.E. 91 ; 16 W.R. 
2.35 = 8 B.L.B. 180. C 


•(16) Rent suits. 

(a) S. 7 of Act VIII of 1869 (=0. TI, r. 2 of the present Code) was held 
applicable to , W.R. 1864, Act X, 88. D 

( 5 ) to suits under lSf.W,P, Rent Act ; 5 A. 406 and to suits under Act X of 

1859 (Bengal) ; 17 W.R. 380; 12 0. 60; and also to suits under the 
Deccan Agriculturists* Relief Act. 7 B, 377. E 

<17) Splitting of claims— Splitting of remedies. 

S. 43 of the oid Code ( = 0.11, r. 2 of the present Code) is directed against 
two evils, vi«., the splitting of claims and the splitting of remedies. 
2 Bom. L.R. 864 = 26 B. 161. F 

<18) Transfer of Property Act, S. 85. 

(flt)_^eclares a suit on a mortgage liable to dismissal if a person known to have 
an interest in the mortgaged property is not added as a party. But 
neither that section nor S. 48 of the old Code (=0, II, r. 2 of the 
present Code) is a bar to a subsequent suit against the omitted party 
for adjustment of their respective rights. 6 O.W.N. 423. G 
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(General) — (Concluded). 

(18- A) Transfer of Property Act, S. 90. 

There is nothing to prevent a mortgagee relinquishing his claim against a 
portion of the mortgaged property, and, if the sale of the remaining 
portion proves insufficient to satisfy the mortgage-debt, obtaining a 
decree under S. 90 of the Transfer of Property Act against the 
nnhypothecated property of the mortgagor. 25 A. 79. H 

(19) Upper Burma stamps and Limitation Regulation fX of 1887). 

As to the application of this rule to suits under see S. 7 (2) [a) of that 

Regulation. I 

(20) Yested right— Course of procedure. 

There is no vested interest in any course of procedure and the circumstance 
that the provisions of 0. II. r. 2 were not enacted in the Civil Justice 
Regulation, does not imply any intention, on the part of the Legisla- 
ture, that those provisions should not take effect at once upon the 
introduction of the Civil Procedure Code, which contains them. 
U.B.R. (1897-1901), Vol. II, p. 222 ; 242 B.D. 557 ; 11 B.H.C. 117 ; 
6 B. 26 ; 7 B. 182, 272 ; Broom’s Legal Maxims, pp. 28 and 29 (sixth 
edition), B. J' 

Order I, Rule a (i). 

(General). 

(1) Object of sub-r. 1. 

The is to provide against splitting a cause of action and not to unite 

distinct causes of action, 2 W.R. Act X, 31. K 

(2) Application of the rule. 

The is by seeing whether the cause of action in the second suit is the same 

as that in the first. The second is barred regarding any portion 
omitted in the first, if there is the same cause of action and not- 
otherwise. 8 B.H.C. (A.C.), 205. See also 15 C.B. (N.S.), 99 ; 18 
I.A. 158 and 19 C. 123. L 

(3) Relief— Cause of action. 

Relief is not synonymous with cause of action, that term including all the'^ 
relief covered by the facts on the strength of which a plaintiff comes 
into Court. 5 A. 345. 

/ — Every suit shall include.. the whole of the claim.. cause of action.'^ 

GENBEAL. 

(1) Inclusion of whole claim in one suit. 

For case8_under — see p. 268, (Lawyer’s Companion, Civ. Pro. Code, Vol. I)< 
and the cases noted therein . 

(2) Cause of action. 

For meaning and construction of the term — see pages 268, 426, 427, supra. 
(L.O., Civ. Pro. Code, Vol. I). 

(8) Cause of action— English decisions. 

(a) The expression “ cause of action *’ has the same meaning as is attributed 
to it in the English decisions. 16 A. 165 ; 18 A. 131 ; 25 A. 48 ; 6 
C.W.H. 585 ; .22 0. 840 ; B.L.R (P.B.), 990 ; 12 M. 136. N 
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Every suit shall include > *the whole of the claim cause of action, 

— {ContimLed). 

GENERAL — {Goncluded), 

(6) The phrahe. . ..ha=? reference entirely to the grounds set forth in the plamb 
and has no relation whatever to the defence. Tt is not something 
independent of the defendant, but has reference to the defendant 
against whom relief is claimed. 26 736 = 12 M.L.J. 103 (Tj.R, 

8 C.P. 107 ; L,R. 16 I. A. 66 , L.R. 15 I.A. 156, Bef,). _ O* 

(4) Distinct cause of action— Separate suit. 

The rule contemplates a separate suit with reference to each distinct cause of 
action, subject to the provisions of 0. TI, rules 3 to 6. 23 0. 821, 

p. 825. P 

(6) Splitting cause of action. 

All the grounds must bo included in one suit. A second suit on a dillorent 
ground omitted in the first cannot stand, as it is splitting the cause of 
action. 12 W.H. 33(5»=3 B.L.R. (A.O.), 421 ; 20 W,R. 482. Q 

(6) True test. 

Tbe— is to boo whether there is a splitting of the cause of action. 10 H.L.H. 
(P.C.), 1 = 14 H.I.A. 176, 187. R 

(7) Joining different causes of action— Necessity. 

There is no provision of law which makes it obligatory on the plaintifi to include 
diffprent causes of action in one suit. 9 B.II.O. 267 ; 3 N.W.P. 20 ; 
23 P.R. 1894. See also 1 A.L.J. 498 '-1904 A.W.N. 191 = 27 A. 142. S 

(8) Different and distinct transactions. 

The more fact that the dofondaiit’s title rests on— does not imply ditloront 
causes of action warranting separate suits. 20 W.R. 103. T 

(9) Four corners of plaint— Cause of action. 

A second suit by the sfimo plahitif! will not bo barred, unless the saino cause of 
action is found within the four corners of the plaint in the first suit. 
8 0, 810 (8 0. 825 ; 12 0. 201 ; 8 0. 810, 7?’). 0 

(10) Plaint, disclosing no cause of action— Second suit. 

If it has boon held in the first suit that the plaint has disclosed no cause of 
action, the second suit will not ho barred. 17 W.R. 380. V 

(11) Principle. 

All remedies by suit on all the setniritios a creditor may hold need not l>e 
enforced together, 2N.W.PI29. W 

(12) Bights arising out of the same cause of action— Rights under same or similar 
titles— Distinction. 

All rights arising under the same cause of aotioit niust bo sued for together. 
All rights under the same or similar titles cannot be sued for together, 
as the right to sue in such cases may arise under different dates or 
under different causes of aotion. 6 W.R, (P.C.), 182 ; 20 W.H. 460. X 

(18) Remedy only barred-^Hight not barred. 

Although a party may he barred from suing in respect of tho same cause of 
action, it is only the remedy of suing, which is barred. Tho right, 
whatever it might be, to which a party is entitled, still subsists. 
7 P.L.K. 138. ^ y 

(14) Premature suit is not within the purview of the rule. 

A—. When the caupo of action arises, a second suit may bo brought for the 
whole claim arising out of it. 86 P.R, 1893. z 
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Every suit shall include, •the who*e of the daim. . ..cause of action.” 

— {Continued). 

A.— CLAIMS ARISING OUT OP SAME CAUSE OF ACTION. 

' (1) Accounts, suits f OP. 

A person, who has a right of action against another for money payable on 
‘account stated, is not entitled to sue for one portion of the money 
payable on the stated account and then bring another action in respect 
of the balance. He must include the whole amount in one suij, 
IG.L.J, 364 = 32 0. 654. A 

(2) Alienations by co-proprietor. 

{a) Where distinct parcels of land belonging to a Hindu in an ancestral estate 
are alienated by his co-proprietor, there is only one single cause of 
action against the co-proprietor and all the alienees may be included 
in one suit. 5 B.H.C. (A.C.), 30. B 

(6) In the above ease, the correct procedure is to institute a separate suit 
against the co-proprietor and also separate actions against the alienees 
and cause the proceedings m the latter to be stayed till the former suit 
is determined. 5 B.H.C. (A.C.), 30. C 

(3) Assault — Actual loss and injury to feelings— District Court and Small Cause 

Court. 

A claim for damages out of assault made up partly of actual pecuniary loss and 
partly of general damages for injury to feelings, should be heard in 
the District; Court. The-Sraall Cause Court has jurisdiction only in 
respect to the actual loss, and the claim cannot be split up by suing 
forrpart in Small Cause Court and for the other part in the District 
Court. 53 P.R. 1868 (Civil), U03. D 

(4) Award directing title-deeds and money—Separate suits not maintainable. 

An award directed the respondent to pay title-deeds and money to the appel- 
lants. First suit was for money. The second suit was for delivery of 
title-deeds. The second was barred. 1 A.W.N. 72. E 

(5) Bond payable by instalments—Same cause of action. 

First suit to recover money due for an instalment only, although by that time 
two instalments had accrued due. Second suit to recover the second 
instalment was barred. 8 Bom.jL R. 547. P 

(6) Contract — Breaches of terms. 

(а) Failure to accept and pay for goods purchased under one contract must bo 

construed as one cause of action and the whole claim must bo included 
in one suit, 19 C. 372 (View of Wilson, J, in 32 0. 339, api^roved). G 

(б) A contract for the sale and purchase of goods is a claim arising out of one 

cause of action and a purchaser who refuses to take delivery and does 
not pay for goods delivered, must be sued by the vendor in a single suit. 
19 0. 372. See also 19 Q.B.D. 32. H 

(c) A claim for price of goods is different from a claim for non-acceptance of 
goods and separate suits can be brought. (P«r Garth, O.J'.), 12 0. 889.1 
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1.—** Every suit shall include ..the whole of the claim, .cause of action,** 

— [Continued), 

A.- CLAIMS ALISINCJ OUT OF SAME CAUSE OF ACTION. 

— [Continued), 

(7) Covenants, breaches of, in one contract— Separate suits. 

Whore there aro several bremohes of terms under ouo contract, all the 
covenants to bo performed are to be treated as joint and merged into 
one by the contract, and the breach of all the covenants enforceable 
before that time, deemed as one breach. 28 P.R. 1907-= 98 P.L.B. 
1008. 18 O.P. 107 ; 22 Q.B.D. 128 ; 15 I.A. 156 ; 22 0 833 ; 16 A. 165 ; 
25 A. 48 ; G G.W.N. 586 ; 17 P.R. 1897 ; 123 P.R. 1881 ; 120 P.R. 1889; 
21 E. 2G7 ; 18 hi. 257 ; 11 U. 210 ; 24 M. 431 ; 27 M. 116 ; 12 0. 339 ; 
19 G. 372 ; 12 A. 203 ; 1.5 X.A. 60 ; 5 13. 181 ; 7 Q.B.D. 493, R. J 

EXAMPLES. 

(1) Whore principal and interosii aro both duo under a mortgage bond, there 

can only bo one suit for both. This c.annot be overridden by an 
agroomeut between the debtor and the creditor that separate suits 
might be brought. 28 P.R, 1907. K 

(2) Whether the rule prohibits the bringing of separate suits in 

respect of t\v(» sc^parato and distinct broachoB of the same contract? 
A.W.N. (1908), 190 ; 12 C. 339 and 19 0. 372, B. Xi 

(8) Co-shapers, suits between. 

Throe brothers had (‘ach ono-third f-haro in an estate. First suit was brought 
by one of tbo brothers for ono-third share, although one of them was 
dead at the date of suit and the defendant brother in pofl.qoflsion of the 
whole estate. Second suit for one-half of the one-third share belong- 
ing to tlie deceast^d brother, was barred ; as the cause of action in the 
two suits was identical, the defendant’s refusal to acknowledge the 
plaintiff’s right (,o outer, not on ono-third but on a half of the estate, 
15 P.R, 1885. 51 

(9) Damages, suits fop, 

(<i) A person is bound to claim in a single suit all the damages flowing from a 
broach. (JW Miithusami Iyer, d, in 2 M.B.J. 190). Child v. Htenning, 
L.R. 11 Oh. D. 82, See also 16 Q.B.D. 559; 11 App. CJaa. 
127; H Q.B.D. HI, 

(6) A servant, engaged for a partitmlar term on a monthly salary and dismissed 
by liih mastiir before the term without just cause, must sue at once for 
damages for broach of contract. lie cannot sue month by month as 
each mowtli’s wages Ml duo. 36 P.R. 1868 (Civil), 103, 0 

[c) A suit having l)con brought for Rs. 400 damages for wrongful clismissal, a 
dooroo for Hs. 75 pennensom, was given, up to the filing of tbo plaint, 
the Judge intimating that for damages accruing after the filing of the 
plaint, further suits month by mouth might bo brought. Two suits 
wore subsequently brought for the two months succoocling the first 
suit. The doorees in both those two suits were set asid^^ on the ground 
that after the first suit, no further suits could lie. 0 C.L.R. 91, p 

3492-^-*-15 
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/, — “Every suit shall Include,. the whole of the clalta.. cause of action.” 

— {Gontiimed). 

A.— CLAIMS AlilSING OUT OF SAME CAUSE OF ACTION. 

— {Continued). 

((i) A lessee, evicted once and for all by tlie Malguzar, who has a paramount 
title to that of the lessor, can bring only one suit for damages for the 
breach of the covenant for quiet enjoyment. The case of an eviction 
by a person with paramount title difiers from other breaches of 
covenants for quiet enjoyment, upon which damages may be recovered 
from time to time as they accrue. 3 N.L.R. 80. Q 

(e) First suit for specific performance was decreed. Second suit for damages 
arising out of the vendor’s breach of contract was barred. 15 W.B. 48.R 

(/) Defamation by several persons— Same cause of action. 

First suit for damages against one, out of several persons who joined in 
defaming plaintiff’s character, was decreed. Second suit against 
another of the wrong-doers barred, the causes of action in both the 
suits being identical and satisfaction having been obtained in one of 
them. 4 N.W.F. 142, See aJso 4 App. Gas. 504. As to the splitting 
of the cause of action in the case of a libel, see 25 Q.B.D. 1. R 

({7) First suit for value of cattle, wrongfully taken. Second suit for damages 
caused by the wrongful act barred. 4 W.R. (S.0.0. Ref.), 20 ; 18 W.R, 
337. See also 15 Q.B.D. 549. T* 

(10) Declaratory suits. 

(а) First suit for a declaration th.it a certain property was not liable to 

attachment and sale in execution of a decree, was dismissed on the 
ground, that the plaintifi was able to seek further relief than a mere 
declaration, a«! the property was sold and consequently the declaration 
could not be granted. Second suit for the value of property as 
compensation for illegal attachment, was barred, as the cause of action 
was the same and as the claim for the value of property must have 
been included in the previous suit. 5 0.0, 304. U 

(б) Where the first suit was for a , a second suit for partition of the same 

land was barred, the claim and the remedy having had reference to the 
cause of action litigated m the prior suit. 10 M. 347. Y 

(c) First suit for declaration of right and partition of property purchiis(Kl in 

the joint names of the parties. Second suit for partition of other 
property, which was also purchased in the joint iianios of the parties 
was barred, the cause of action in both the suits being identical. 

5 A.L.J. 278. W 

(d) First suit for a declaration, that lands recorded as the proiioity of the 

defendant, really belonged to the plaintiff. Second suit for the lands, 
having no separate number but included with the rivor-bpcl as the 
property of the defendant, was barred, as tho claim for them must 
have been included in the previous suit. 90 1877 (Civil), X 

($) Theldefendaut’s predecessor in title, having obtained adet^roe for pOKfosNirm 
of a village under S. 108, cl. 10 of the Oudh Itot Act, the plaint ilt 
first brought a suit for declaration of his right befoie a Civil Court, 
amending the prayer so as to read that a decree for possession may ho 
passed. The first suit having been dismissed for non-cognihanco by a 
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1. ~“Bvery suit shall iaclude — the vbote ot the claim cause of action.” 

—[Continued). 

A.— CLAIMS ARISING OUT OF SAME CAUSE OF ACTION, 

— (Gontmued)- 

Civil Court, a second suit for a declaration of right was barred, the 
cause of action in both the suits being identical. 8 O.C. 389, (15 C 
422 = 15 LA. 66 (P.C.) ; 16 C. 98 = 15 I.A. 166(P.C.); L.R. 14 B D 
141, jB.). ■ y 

(11) Defendant’s allegation of different titles. 

The defendant’s allegation of different titles in herself to different portions 
of the property would not split the plaintiff’s cause of action into 
different and distinct causes of action. So also, the fact that the 
plaintiff’s judgment-debtors held, under different titles, portions of the 
property, would not split the plaintiff’s cause of action into different 
causes of action. 16 A. 166 = 14 A.W.N. 65. % 

EXAMPLE, 

The holder of a monoy-decroc attached the judgment-debtors’ inortgagce-inter- 
OHt in a mortgage and also a house belonging to them. An objection 
to the attachment was made and an order under S. 280, Act XIV of 
1882, was passed roluasiug the attuchment. The plaintiff brought two 
suits, one in respect of the mortgageo-iutoroat and the other in respect 
of the house. 'I’he latter suit was barred, the only cause of action 
being the order made under S. 280, C.P.C. (Ibid), x 

(12) Deposit of rent by tenant— Suit for balance— Second suit for rent due from 
date of deposit to date of first suit. 

A deposit was made in Court by a tenant anti on receiving the notice of deposit, 
the landlord withdrew the money under protest. First suit for the 
balance duo was decreed. Second suit for the rent duo from date of 
deposit to the date of the first suit was barred, as the plaintiff ought 
to have claimed all avroars of rent at the date of the first suit. Deposit 
is equivalent to part-payment and notice of deposit does not give a 
fresh and iudopondent cause of action in respect of the balance then 
duo, IC.L.J.IH. 

(13) Estates in different districts— Same cause of action. 

(a) The plaintiff claimed two estates of her deceased husband, from which she 

alleged she was dispossessed by the dofondantB, the estates being situat- 
cd in different distrieta. First suit for the estate in one ct the 
districts was decreed. Second suit for the estate in the other district, 
with roforenco to which a different act of dispossesHion was alleged, 
was barred, as the cause of aotion was the same and also as the plain- 
tiff could have brought one suit under B. 12 of the old Code of 1859. 
2W.E, 149, Batsf’oS AT.K.O, 376, where this principle was not follow- 
ed. See also U,B.R. Vol. TI. (1897-1001), p. 222. C 

(b) First suit for immoveable property situated within the jurisdiction of one 

Court. Second suit for other immoveable property situated within 
the jurisdiction of another Court was barred, as the plaintiff ought to 
have included the second claim in the first suit. ‘U.li.R Vol tl 
(1807-1901), p. 222; 11 B.H.O. 117; 6 B, 26 ; 7 B. 182, 272- 3 
M.ILO. 376 ; 2 W.R. 149 ; 3 W.R. 26 ; 14 W.R, 263, 2i, ' D 
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L—** Every suit shall include •^the whole of the claim.. cause of action.'* 

—{Gontinued). 

A.— CLAIMS ARISING OUT OF SAME CAUSE OP ACTION. 

— [Continued). 

(IZ-a) Heir, suit by. 

First suit by father, seoond suit by his heir for different property, which might 
he included in the first, is barred. 3 W.R. 25. But see (1902) A.W.N 
170 = 24 A, 553. B 

(14) Interest— Suit for principal and interest. 

A usufructuary mortgagee, not having obtained possession, brought first a suit 
for unpaid interest due and got a decree. Second suit for principal 
and residue of interest up to date of suit was barred. 12 A. 203=10 
A.W.N. 87. F 

(15) Land, suit for. 

A must include the whole case of tne plaintiff^ and a second suit for the 

same cause of action cannot be maintained on the ground that the 

Collector’s order sought to be set aside is of a different date and 
description from that sought to be set aside in the first. 2 Agra 305. G 

(16) Land and trees. 

First suit for land alone, alleging claim to certain trees in the plaint, dismiss- 
ed on the ground of the land belonging to defendant’s tenure. 
Second suit for declaration of title to and possession of the trees, was 
barred, the claim arising out of the same cause of action. 20 
0. 322. H 

(17) Maintenance, suits for. 

First suit by a widow for maintenance. Seoond suit for the same to be charged 
on land* was barred, 11 K. 127 ; 12 M. 285. See also 5 ]\l. 47. I 

(18) Mesne profits, suits re. 

{a) Unless the decree declares mesne-profits to be payable, the executing 
Court cannot decide the amount of mesne-profits ; and neither mesne- 
profits before nor after the institution of the suit or after the date of 
the decree, can be given by such Court, But whore the decree in a 
first suit declares mesne-profits, the further mosne-profits from the 
date of the decree to the date of possession, can only bo decided by the 
executing Court and not by a regular suit. J 

(b) Where the decree is silent as to mesne-profits, a second suit for mosui'- 

prnfits, can bo brought, although they wore not claimed in th(i first 
suit. U P.R. (1869), 352. K 

(c) The causa of action in a claim to recover possession of imniovoablo property 

is identical with the cause of action in a claim for the mosue-prolits of 
that property. Recovering possession and mesno-profits eonstitutoK the 
whole of the claim which a plaintiff is entitled to make in respect of 
the cause of action, 3 L.B.R, 56. L 

(d) Every suit for mesno-profits must include the whole of the claim unsing 

out of the cause of action. 21 W.R. 223 ; 25 W.R. 1L3. M 

($) First suit for mosno-profits compromised. SubHoquont suit for mosne- 
profits for the period preceding the date of the iormer suit is barred, 
22 W.R, 424. H 
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Bvery suit shall indude., the whole of the claim, .cause of action.*^ 

— (Continued). 

A— CLAIMS ARISING OUT OT SAME CAUSE OE ACTION. 

— {Continued). 

(/) In the former case, the two suits are really suits for damages and all the 
claims must bo included in one suit. 22 W.B. 424. 0 

(g) First suit for land alone. Second suit for mesne-profits received prior to 

the date of tho first, is barred. 11 M. 151. See 9 0.0. 224 ; (19 0. 
G15, not F ; ll M. 151 and 17 A, 533, B) , see also 3 A. 660 ; 17 A. 
533-15 A.W.N. 121, 1 A.W.N. 41; 1 A.W.N. 58; 2 A.W.N. 3; 3 

L. B.B. 56 ; U.B.B. (lOOG), Civ. Pro. 50 ; U.B.R. (1904-05), Civ. Pro. 
1, Di$s. 0o7itra 8 0. 593:^10 O.L.R. 359 ; 12 0. 482 ; 17 0. 968 ; 19 0. 
616(11 M. 151, diss .) ; 44 P.R. I860 (Civil), 362 ; 129 P.R. 1889 (11 M. 
210, appd.); (11 M. 151; 138 P.R, 1882, diss.) ; (9 0, 283, D.) ; 4 

M. L.T. 192 (11 M. 210 ; 9 C. 283 and 10 0. 615, F ; 11 M. 151, not F.) ; 
(L902) A.W.N. 139 -=24 A. 501 ; 1 O.P.L.R. 143 ; 4-O.P.L.R.88. P 

(h) First suit for possession and mesuo-profits. Second suit for mesne-profits, 

from the date of tho decree up to tho date of obtaining possession, is 
barred, as this question must have been disposed of by the Court 
executing tho decree iu the first suit. 72 P.R. (1876), 352, but see 
4B.L.R. gP.B.), 113-13 W.R. 16; 11 M.L.5. 332. Q 

(i) First suit for laud, second suit f(U* mesne-profits, barred. U.B.B. (1904), 

First quarter, pp. 1-3. 17 A. 588 ; 3 A. 660 ; 8 0. 693 ; 12 0. 482 ; 19 0 
015 ; 11 H. 151 ; 1 L.B.R. 13, li. R 

(19) Mortgages, suits re. 

(а) First suit by mortgagor for redemption, in which he has alleged that tho 

raortgugoo has been overpaid. Second suit for such over-payment is 
barred. 0 B.H.C. (A.C.), 97. S 

(б) Accounts having been settled, the mortgagor agreed to pay a portion of the 

sum duo on a certain day, failing which ho would execute a mortgage 
of some properties to the mortgagee. First suit, after default was 
made, for tho portion was decreed. Second suit for tho balance by 
sahi of the properties was barred, 2 Bom. I/.R. 864—25 B. 161. T 

(c) Whore a mortgage is simple and usufructuary, the mortgagee must bring 

all the properties to sale and cannot split tho mortgage, by only apply- 
ing for sabi of the hypothecated items. XO M. 335 — 3 M.L.J, 141. U 

(d) First suit for sale of hypothecated property only, was decreed. Property 

other than those hypothecated wore attached in execution. The 
defendant having objoeted to tho attachment, a second suit for declara- 
tion that all tho property of tho mortgagor was liable for tho dooroo, 
was barred, 2 A.W.N. 100. Y 

(e) First suit between agriculturist mortgagor and mortgagee for account. 

Second suit for poKsuasiou on payment of money declared to be due is 
barred. 7 B. 877. But hoc 20 B. 474. W 

(/) First suit for redemption— Second suit for surplus ooHections by mortgagee 
made during tho mortgage, was barred, the right to claim the surplus 
profits being synohrouous with tho right to claim possession of tho 
mortgaged property, 6 A.L. J. 192 ; 26 B. GOl ; 81 B. 627 ; 84 0, 
223 ; 4 A.LJ. 763 ; 0 B.H.O.R. 97 (00) ; 8 0. 698 ; 10 C. C16, B ; see 
also 9 Bom. X..R. 068«81 B. 627. X 

(g) See, further, B, Q and S at p, 260 and U at p. 201 (Law. Oompaniou--Civit 
Pro. (lode. Voh I). 
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f-—** Every suit sbalt iactude.^tbe whole of tbe claim,, cause of action.'* 

—-(Continued). 

A.- CLAIMS ARISING OUT OF SAME CAUSE OF ACTION 

— [Continued). 

(20) Matation order— Right to an orchard and for voidance of the mutation 
order. 

On the death of a person, the name of his mistress was recorded in respect of 
an orchard. First suit for voidance of the mutation order was dismiss- 
ed on the ground that the plaintiff should have sued to establish his 
right to the orchard also. Second suit for voidance of the mutation 
order and to establish the right to the orchard was barred. 1 A.W.N. 
93. Y 

121) Partition, suits re, • 

(a) A cannot be brought unless the whole estate is brought into division. 

U.B.R. (1897-1901), Vol. II, p. 229; 12 C. 567; U C. 122; 
7 B. 272, B. z 

(b) First suit for possession of a moiety of a house, of which the plaintifis were 

dispossessed by the defendants, was dismissed. Second suit for a 
declaration of title to possession of the same house by partition, was 
barred. (1903) A. W.lSr. 97 ; 25 B. 189, B. A 

(22) Price of goods sold-Suit by vendor. • 

A vendor must sue for the price of all goods sold till the date of the plaint. 
(Obiter, 27 M. 116). B 

(23) Promissory note— Instalments. 

Where two or more instalments of a promissory note payable by instalments 
are due, the holder must sue for all the instalments in one action, 
12 B.L.R. 37 = 20 W.R. 358. See also 7 W.R. 309. C 

(24) Promissory note for part of medical-fees — Suit for balance. 

A Vakil, having agreed to pay a medical man Rs. 100 per day, executed a 
pro-note for part of the fees, agreeing to set off the balance, against 
his fee for conducting a case of the medical man in a Civil Court. 
First suit by the medical man on the pro-note was decreed. Second 
suit for the balance was barred, as the plaintiff ought to have sued 
for it in the ffrst suit, the cause of action being the breach of the 
agreement to pay Rs. 100 per day. 4 A.L.J. 85 = A.W.N. (1007), 4l « 
29 A. 256. jj 

(26) Property dispossessed in three yillages. 

The plaintiffs, having been dispossessed of tbe rights held by their father in 
three villages, brought first a suit to recover property in one village 
alone. Second suit to recover possession in the two other villages, 
was barred. 9 P.R. (1881), 596. g 

“(26) Property inherited from different persons — Same cause of action. 

The owner of an one-third share died, leaving her husband and a son. The 
son died subsequently, leaving his wife, who sold away the one-third 
share. First suit by the owner's husband for portion of the property 
as heir to his wife, was decreed. Second suit for the remaining por- 
tion as heir to his son barred, as the real cause of action was the 
taking possession of the one-third share by the purchaser, although 
the persons from whom the plaintiff derived his title died on two 
different dates. 7 A.W.N. 108 ; see also 4 A. 171=1 A.W N 174— 
211 . ' J? 
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Every salt shall include,. the whole of the claim., cause of action,*' 

— (Coiitiuiied). 

A.— CLAIMS ARISING OUT OF SAME CAUSE OF ACTION. 

— (Gonti)med). 

{27) Proprietary right— Suit to establish—Suit for right of occupancy. 

A plaintiff, against whom a notice of ejectment was issued by the defendant 
who was the recorded proprietor, first brought a suit to establish his 
proprietary right, which was rejected. A second suit by him to esl ub- 
lish his right of occupancy iu the same land, was barred, 6 P.R. 
1884 (Revenue). G 

{28) Rent, suits re, 

(a) First suit for rent for only the Bengali year 1281, while the rents for li^lBl, 

1282 and 1283 were duo. Second suit for rent for the years 1282, l'^B3 
and 1284 was barred under S. 43 of Act X of 1877 ^O. 11, r, 2 ot the 
present Code. OC. 701 -8 O.L.R. 297, (2 W.R. Act X 31; 17 W.R. 380 ; 
24 W.R. 326, all overruled by S. 43 of Act X of 1877.) See also 12 0. bO, 
where C 0. 701 and 5 A. 406 arc cited and ctjj^ijd . ; 8 B. 164 ; 2 C.Ij.J. 
490 [11 M.X.A. 551, F ; 12 0. 60 ; 12 0. 482 and 12 M.I.A. 244, 

See also 27 M. IIG. H 

(b) First suit for arrears of wnt from one field, when the arrears of rent from 

another field also had accrued duo. Second suit for arrears from the 
other field, was barred. 8 O.P.L.R. 9. ' I 

(c) First suit by slraror against lambardar in respect of the profits of his share 

for fasli J285, profits ion fasU 3287 also being due. Second suit lor 
1287 fasU was barretl. 3 A.W.N. 142, J 

(d) Bent for succoshive years constitutes one whole claim in respect of the 

cause of action. 2 C.L.J. 490. K 

<29) Simultaneous suits for balance of account. 

(a) Where, after settling accounts, the defendants ordered their agents to pay 

plaintiff a certain sum and promised to* pay the balance aitorwards, 
the plaintiff had ono oause of action. 9 M. 279. But see 14 A.W.N. 66. 
ii A. 060, B,) ; 76 P.R. 1890 [1 A. 650 and W.t^. 1888, p. 147, F ; 9 
Ml. 279, not preferred] , 1< 

(b) Two suits, having been instituted bimultaneously, and one of the suits 

having been determined, the other suit not barred, assuming that the 
claims in the two suitH arose out of the same oause of action and sht*t{id 
have been included m one suit. 14 A.W.N. 66 (1 A. 660, B), But 
see 0 M. 279. M 

<30) Specific perfomanoe of contract. 

First suit for posaossion, aooording to the terms of the contract, was dismit .'.ed 
on the ground 'that the vendee failed to perform his part of the contract. 
Soooud suit for speoifio performance of the contraot to sell was bariod. 
8 Bom. L.R, 299 ; C aW.N. 17 ; 24 M. 491 ; 28 I. A, 221 (P.C.). N 

<31) Suit on improperly stamped Instrument— Suit on account-book. 

Accounts having been settled, the defendant gave to the plaintiff an instrument, 
by which he agreed to pay to the plaintiff the debt in tour annual 
instalments. The plaintiff wrote in his account-book also about the 
defendant’s liability to pay in instalments. The instrument having 
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1,—^^ Every suit shall include* .the whole of the claim** cause of action^** 

-(Contintied), 

A. — CLAIMS ARISING OUT OF SAME CAUSE OF ACTION, 

— {Concluded) . 

been found to be a promissory note and improperly stamped, the 
plaintiff withdrew his suit with liberty to bring a fresh one. A suit 
was then brought on the basis of the account-book for two instalments. 
A second suit on the account-book for the third instalment was barred, 
as the agreement by the debtor to pay the money in instalments could 
be proved only by the promissory note and not by the account- book. 
3 A. 717=1 A.W.N. 47. 0- 

(32) Trees and fruits. 

First suit for possession of land and trees, the wrongful taking of fruits also 
being mentioned. Second suit fer the value of the fruits on trees was 
barred, as the taking of fruits, which was the cause of action, was 
identical in both suits and also the value of the fruits must have been 
claimed as mesne profits in the first suit. 3 A. 543=1 A.W.N. 33. P 

(38) Trustees, failing to ask for'account— Sait by Adirocate-Crencral. 

Certain trustees failed to ask for an account in a suit brought by them. Tho 
Advocate-General was held barred under this rule from suing for 
an account, as he represented the same interests as the trustees did. 
18 B. 551. Q 

(34) Withdrawal without permission. 

Where a suit is withdrawn • without permission of the Court, a second suit 
founded on the same cause of action will be barred. 5 A.L.J. 278. R 

B. — CLAIMS ARISING- OUT OF DIFFERENT CAUSES OF 

ACTION. 

(1) The true test. 

(а) is to see whether the claim in the second suit is founded on a cause of 

action distinct from that in the first suit. 8 W.R, (P.C.), 3 = 11 
M.I. A. 551 ; 15 W.R. 408 ; 3 N.W.P. 27. S 

(б) is to see whether a plaintiff m the second suit could have included his 

cause of action in the first suit. 8 B.H.O. (A.O,), 64 ; 12 B.H.C, 148 ; 
23 M. 608. T 


EXAMPLES. 

(1) Where the first suit is for actual division, a second suit for division of 

property not capable of division at the time of the first, is not barred. 
(Ihid). TUf 

(2) First suit for partition of property. Second suit for partition of mortgaged 

property, not redeemed at the date of the first, not barrod. (Md)* Y 

(3) An application to a Court to file a private award, in terms of which a decree 

was passed, did not bar a second suit for possession of moveable and 
immoveable property under that award. 65 P.R. 1902. W 
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— [Gonpinued). 

B.— (CLAIMS AiUSING OQT OP DIFFERENT CAUSES 
OF ACTION. — (Goncluded) . 

(4) First suit for abatement of rent m respect of a patni. Second suit for 

refund of tho excess paid by the plaintiff before the first suit, was not 
barred, notwithstanding ho might have included this claim in the 
first. 5 0. 24. X 

(5) A widow suing for tho allowance provided for in a will in lieu of her share 

xn ancestral property can bring a second suit for her share of inherit- 
ance, m spite of S, 172 of tho Indian Succession Act. 12 C. 60. Y 

(2) Object and issues. 

In considering whether there is any splitting of tho cause of action, it is 
necessary to look at the object with which the suits are brought and 
the issues itrising in iihom. 24 IMt, 1882. Z 

C.— SPECIAL CASES. 

(1) Account stated. 

An account stated, respecting a debt, constitubesj now and distinct cause of 
action, tho consideration being tho ascertaining of tho previously 
uncertain state of tho transaction botweou tho parties. G Bom. L.R. 
454:^=28 15.447. A 

(2) Account^ suit for balance on. 

First suit was for recovery of receipt, deposited as security for advance of 
money. Second suit for balance due on tho whole account between 
them was not barred. 1 N.W.P, 70. B 

(8) Administrator’s refusal to pay interest —Suit for share in the inheritance. 

The cause of action, which ansos against an administrator, who fails to 
administer tho estate and render aocounts, differs from tho cause of 
action against a truspasHer or a person, who wrongfully withholds 
possession of property to which tho plaintiff is entitled, 2 0,0. 17. C 

KXAMWjK. 

First suit was for recovery of a oortain sum on the ailogation, that the plaintiff 
us heir to tho estate of a certain person, was entitled to receive his share 
from the defoud.mt, who ooUoctod some amount under tho Buccossion 
Oertificato Act. The defendant refused to pay the plaintiff’s claim 
but did not deny the plaiutifl’s title to a share in tho estate* Second 
suit by tho plaintiff for a share in the inhoritanoe against tho same 
dofonaant was not barred. {Ibid), D 

(4) AlieuatiouB. 

A person olaiining by inheritance a piece of land and trees can maintain two 
separate suits against tho defendant, the causes of action being the 
unlawful alienations made by the latter of tho respective properties. 
9 B. I r. 0.267, B. 

(6) Alienations by widow— Separate deeds to different persons— Different causes 
of action. 

In tho case of alienations made by Hindu widows by separate deeds in favour 
of different persons, tho reversioner can bring separate suits, tho causes 
of action being different. 9 0.0* S2G. F' 


3402 1C 
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J.— “Every suit shall include.. the whole ol the claim.. cause of action." 

— (Coihtinued ) . 

C.— SPECIAL GAS'EiS—{Go?itinued). 

(6) Alienations by widow—Suit fo? declaration by reYersioner— Suit for possession. 

[a) Pirdfe salt by reYersioaer for declaratory decree in respect of alienations by 
the widow. Second suit, after death of the widow, for possession of 
certain houses not included in the first, was not barred, as the right to 
possession of the houses could not accrue during the lifetime of the 
widow, 91 P.B. 1898. ^ 

(h) First suit was decreed m favour of the reversioner, for oue-half of the pro- 
perty, tUe property being in the possession of a person, who was not a 
party to the suit. Second suit against the person in possession was 
not barred. 58 P.R. 1896. H 

.( 7 ) Right of pre-emption. 

See page 250, L, su^ra, L.O., Oiv. Pro. Code, Voi. I. 

(8) Bodily injury— Injury to cab— Collision. 

The plauitifi sustained bodily injury and his cab also was damaged by the 
defendant’s servant’s wrongful act. First suit for damage to the cab 
was paid by the defendant. Second suit for bodily injury was not 
barred. 14 Q.B.D, 141 ; 11 App. Cas. 144. I 

r(9) Bonds, suits on. 

(a) Where two or more bonds appear to have been passed in respect of one claim, 
it is not incumbent on a plaintiff to sue upon all the bonds in an action. 
7 B. 134. J 

\J)) There is nothing m S. 43 of the old Code«0. II, r. 2 of the present Code, 
justifying a Court to go behind the bonds to consider the circumstauoes 
out of which they sprung, although those circumstances by themselves 
might at that time have constituted a cause of action, {Ibid). K 

(c) Where property is mortgaged by the same defendant on the same day by 

means of two separate bonds, two separate suits can lie, as the failure 
to pay the money secured by each bond, constitutes a separate cause 
of action. 4 O.L.R. 164. See 3 0, 785. L 

(d) Where parties, for some reason or other, agree to execute two distinct 

instruments, there is not a single cause of action, because the loan 
was received at the same time and as part of one transaction, 24 M. 
96=10 M.L.J. 383. M 

(e) First suit on bond for whole claim, the decree obtained being partly. 

infruotuous for want of jurisdiction. Second suit for the infruotuous 
part against a third party deriving title from borrower subsoq[uonb to 
the date of the bond, was not barred. 22 W.R. 303. N 

,(10) Buddhist Law— Divopce— Suit for partition— Principle. 

(a) A suit for divorce and for partition of property do not constitute a single 
cause of action. Partition of property is not an essential feature of a 
divorce. The termination of the marriage status in itself is a 
sufficient cause of action and till that cause is settled, the grounds for 
partition do not aarise. L.B.B, (1900), Vol. I, Part I, p, 7. U.B.B. 
97, p. 1, Disa. 0 
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C.— SPECIAL (Continued). 

(6) When undoi Buddhist Law, a suit has been brought for divorce without 
partition of property, a subsequent suit for partition of the joint 
property ;s maintainable. Chan Toon's Leading cases, Vol. II, p. ‘31 ; 
U.B. Rulings (1897-1901), p. 28 ; U.B. Rulings (1902), Buddhist 
Law, Divorce, p. (>. 22 M. 24. P 

<(11) Cancellation of documents. 

(а) A suit to cancel a doouiuout on the ground that it had not been executed, 

18 not the same as a suit to obtain a declaration that it had been 
executed only for a nominal purpose. 13 M. 44. Q 

(б) Where, after settling accounts, the plaintiff and the defendant outered into 

a partnership and afterwards a release was extorted from the plaintiff, 
a second suit by the plaintiff to wind up the pariiiiocship was not 
barred by a previous suit for cancellation of the release and for recovery 
of amount duo, G IM. 49. R 

»(12) Certificate of sale— Suit for exclusive possession of lands— Suit to recover 
share in other lands jointly held. 

(а) First suit by purchaser at a Court sale, to teoover exclusive possession of 

certain lauds of the judgment-debtors, was decreed. Second suit to 
** recover by partition the share of the Judgment-debtors in other lauds 
jointly hold by them with their oo-parconors was not barred, although 
he based his claim, in both the suits, on the self same certificate of 
sale. (Per Chandauarffar and Aston^ JJ* C> Bom. L.R. 2.33 = 27 B. 
379. S 

(б) The plaintiff has relied on the title as evidenced by the cortificato of sale 

in both the suits. IIo may bo entitled to more than ono romedy in 
respect of oho same cause of action and he may sue for all or any of 
his romodios, but if lio omits without the leave of the Court, ho 
oannot afterwards sue for tho remedy ho omits. The second suit is, 
therefore, barred. Per Orowe^ 3 . (dissenting). (Ibid.) T 

.(18) Civil Procedure Code, 1882, S. 283. 

(nj) A person sold some property and mortgaged others to tho same person. 
Subsequently, the holder of a bond, executed by his father, got a 
decree and attached these properties. First suit by tho purchaser 
and mortgagee for a declaration that the property sold was not liable 
for tho bond holder’s decree. Second suit for declaration that tho 
moitgaged property was not liable, was not barred. 0 A.W.N, 113, Cf 

(6) Subsequent suit for poaaosfiiou was not barred. 29 P.B. 1H9X. V 

,(14) , s. 295. 

First suit for money wrongly received by defendant, by following property sold 
under the defendant’s decree. Second suit for refund of the moneys 
received by defendant, which should have been paid to the plaintiff 
was not barred on the ground that tho nature of tho suits and the 
.causes of action were different. 10 A.W.N* 21. W 
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i.— “ Every suit shall include^^the v^hole of the claim, .cause of action,^* 

—(Goniimieii). 

C* — SPECIAL CASES — {Goitinuecl) . 

(15) Claims that could not be joined — Zemindar's ha^Q-i’-chaharravi, (i.e.)» one- 
fourth of the price paid for house. 

A zemindar ’s lessee sold a house and the laud ou which it stood. First suit 
for oancelmerit of the salo and for rout, was decreed. Second suit for 
one-fourth of the price paid by the vendee for the hoaso was not 
barred, as his cause of action did not occur at the dale of the first and 
also because looking at S. 44 (a)==^0. II, i . R, sub-rulo (i), ho could not 
have joined his present claim with the former, 7 A.W.N. 77. X 

(16) Compromise— Second suit on the deed of compromise. 

First suit for a share lu a certain village was compromised, the dofondant 
agreeing to give plaintifl a share in another village also. Second suit 
for recovering the share in the other village, based on the deed of 
compromise, was not barred, as the plaintiff had a right of action 
arising out of the deed of compromise, independent of any riglit 
expressly reserved. A.W.N. (1U05), 128^2 A.L.J. G80. Y 

(17) Co-owners. 

(o) Whore two persons jointly own houses in two dilloront dwtricts, ii first suit 
for partition of all the houses in one district, on the ground of 
exclusion from enjoyment of oiio of cho hoiusus, does not bar a second 
suit for partition of all tho houses in the other d.striet, as there is uo 
splitting of oiaim. 1C2 P.R. (i884), 59C ; (0 P.B. 1881, D.,. z 

{6)Amere eo.owner of s6veral properties need not sue his co-sharers. fora 
division of ail their joint properties in one suit, if ho wants a division 
Of only one or some of them. 7 M.L.J , 73. ^ 

(c) See U and Y, at p. 278, L.O., C.P. Code, Voi. 1. 

(18) Co-sharers. 

Krst suit by a purchaser against some oo-sharors. one of them having boon 
omitted to be joined as a party; Second suit against tho oo-sharor 
whose name was thus omitted was not barred. {Per Bashyam lyongar 
and Moore, JJ, 13 M.L.J. 83 ; 12 M.B.J. 108 , ^ ® B. 

(19) Damages, suits for. 

(а) «fund of excess of rent, pending against defendant. Second 
suit for damages for excess received subsequent to tho institution of 
the first. IS not barred. 1 B.L.R. (F.B.), 97=10 W.R. (F?B), 41 C 

(б) First suit for damages for wrongful dispossession of land. Second suit 

ZT! for wrongfully removing standing trees 

and logs, not barred. 22 M. 197. ^ ^ 

(c) ^it for possession of land and damages, was dismissed, on the ground 
that no dispossession had taken place, tho plaintiff having been, 
referred to a SmaU Cause Court for damages. Second suit for |oLs- 
sion and mesne-profits of other lands, the land mentioned in the 
first suit also being included, was decreed. Subsequent to this suit • 

Mela that the smt was not barred. 16 0. 545. w - 
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C.— SPECIAL GA.Q¥jB—{Conti7iued). 

(r?) A person having been killed in a railway accident, first suit was brought 
against the Railway Company for damages and decreed. Second suit 
for damages suffered by the personal estate and effects of the deceased, 
was not barred. 1 Q.B.D. 599. F 

(o) B^irst suit for possession of land fiom which the plaintiff was evicted and 
for damages for cutting n.iid removing trees. Second suit for damages 
for cutting of trees and removal of timber, subseoLuent to the institu- 
tion of the first, was not barred. 8 ISI.Ij.J. 273. G 

(20) Declaration of lien by mortgagee. 

First suit for over mortgaged properties. Second suit for declaration of 

hen against ninrtgagorV attaching creditors, over surplus-money in 
Collector’s hands, realised before the institution of the first, by a sale 
of the properties for arrears of Govornmont revenue, free from incum- 
brances, not barred. GO. 1425=7 O.L.R, 306. H 

(21) Declaration of right to share— Appropriation. 

First suit for doolaration of right to share in bond-debts duo to the joint 
estate. Second suit by same plaintiff for moneys roaliuod upon the 
siunn debts and iippropriated to themselves by the defendants, not 
barred, a fresh cause (»f action having .irisoii from the date of appro- 
priation. 18 W.H. 202. I 

(22) Suit for declaration of right to an estate— Suit for possession by transferees. 

(а) A /iomindar, having made a gift of an osta(*j), the donee's name was 

recorded in the Hovonuo register, after his death, in spile of the 
objoetioiis of his illegitimate son. First suit by tho illegitimate son 
(or cloclaration of his right to the estate, was decreed, Tho donee 
an<l tho illogitimale son, both having sold the estate, tho transferees 
of tho illegiliiuato son sued for the possOHsion of the moiety trans- 
ferred. Their suit was not barred, although in tho first suit by tho 
illogitnnato son, he omitted to ask for possession. 6 A. 345^3 
A.W.N. 81 (2 A. 35G ; 8 0. 483, F). 3 

(б) Tho suit is barred by reason of such omission, i Stuart, O.J., dissenting^ 

2A, 350, /;,) (Ibid). K 

<28) Deolaration of right to possession— Suit for possession. 

For a case converse to the above, see 2 A Jj.J. B42. L 

(24) Declaration of right to redeem and damages. 

(a) A claim for catmol both bo brought in one suit. 4 N.W.P, 70. M 

(b) Quaere* —Whether a claim for declaration of right to damages is one that is 

maintainable ? (Ibi(l)> H 

(c) rf a Court could iloolare tho plaintiff’s right to damages, a suit brought to 

obtain those damages was barred. (Ibid). 0 

(d) A suit by a Mahomedan widow for a declaration of her right to possess her 

deceased husband’s estate for life is distinct from the cause of action in 
a suit by her for dower, 21 0. 157 -20 I. A, 155 (12 I. A. UO, JF.) ; 
11 0.0. G9 (21 0. 167 ; 2u A. 81, D.). jp 
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1.—*^ Every suit shall include. , the whole o! the claim.. cause of action.** 

— (Gontiimed). 

C.— SPECIAL OkSE^^—iGontinued). 

(24-a) Declaration of title and confirmation of possession— Sait for possession. 

{a) First suit for declaration of title and confirmation of possession. Second 
suit for possession not barred, as plaintiff was not in possession at the 
date of the first suit. 8 0. 819 = 10 C.L.R, 537 (11 M.I.A. 561, Disc ) ; 
8 0 825 (note):-ll G.L.R. 183 ; 12 C 291 (8 0. 819, F) ; 7 C.P.L.R. 63 
(8 0. 819 ; 14 A. 512 ; 4 A. 261, F.). 9 

(2>) First suit for declaration of title to land, was dismissed, the plaintiff not 
being m possession at the time of suit. Second suit for possession was 
not barred. 14 A. 512 = 12 A.W.N. 80 (8 0. 819, F.) R 

(c) The mere fact, that a person suing for a declaration of title, was in a posi- 
tion to sue for possession also, is no bar to a second suit for possession. 
1 A. 252. See also 4 A. 261. S- 

(25) Declaratory decree— Consequential relief • 

(а) First suit for declaratory decree without consequential relief. Second suit 

for amount due under adjustment of accounts, not barred* 8 C. 483’ 
= 11 G.L.R. 57 (1 A. 252, F.). T 

(б) First suit for a declaratory decree without prayer for consequential relief. 

Second suit to set aside sale and recover possession would not be 
barred, notwithstanding S. 42, Specific Relief Act. L.B.R. (1893— 
1900), p. 410. 0 

(26) Decree-holder getting formal possession— Receipt of rent by judgment-debtor. 

The decree-holder who gets formal possession completely satisfies the order of 
the Gouc^;^ There is a new cause of action, if the judgmeut-dobtor 
persists in receiving rents from tenants, even after such possession. 
1 A.L.J. 20. Y 

(27) Different deeds regarding different properties— Right to sue for possession 
under each deed. 

After settling accounts, the defendants sold to the plaintiff two different- 
properties under two separate sale-deeds Separa’te suits for possession 
can be brought on each sale-deed, as the transaction between the- 
parties resulted m two separate sales of distinct properties, giving rise to 
distinct causes of action. 110 P.R. 1883. (9 P.R, 1881, D,). W 

(28) Different trespasses -Same plot of land. 

Two distinct trespasses committed at different times on different parts of the 
same land, cannot be regarded as one cause of action. A suit on one 
trespass cannot bar a suit on another, unless the previous suit is so 
framed as to make it necessary to claim the whole land in that suit. 
10 H.L.J. 139. X 

(29) Dispossession— Separate suits. 

Two houses, purchased under the same sale-deed, having been dispossessed by 
the defendant’s ancestor, on different occasions, a first suit for posses- 
siou of one house was decreed. Second suit for possession of the 
other is not barred, although the plaintiff’s title is the same sale-deed 
because the ouster from the two bouses on different occasions, gives 
rise to different causes of action. 6 A. 616=*ai A.W.N. 185 (13 W R 
196; 20W.R. 103, B.) ' y 
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1. Every suit shall include* ^ the whole of the claim, .cause of action.** 

— (Continued). 

C.— SPECIAL CASES— 

(30) Dispossession— Suit for value of produce— Suit for land. 

First suit by a landlord for value of produce, of which he was dispossessed. 

Second suit for the land ‘>n which the produce stood, was not barred, 
as the two suits were based on different causes of action. 78 P.E. 1902. 
(11 M. 210 ; 9 C. 283 ; 19 0. 615 , 22 M. 197 and 129 P.R. 1889, cited).Z' 


(31) Ejectment. 

An occupancy tenant having mortgaged his tenancy, a zemindar got him eject- 
ed under S. 36 of the Rent Act for arrears ot rent. The Revenue 
Courts having declined to eject the mortgagee of the tenancy who was 
in possession, a second suit brought by the zemindar for redemption 
of the mortgage was not barred. 7 A.W.N. 283. A'. 

(32) Ejectment, suit for, based on an unregistered lease — Suit based on title. 

First suit for ejectment based on a lease for a term of years, which was un- 
registered, Second suit baaed on title was no bar. ISM.L 475. B- 

(33) Enhancement of rent, suit for. 

The dismissal of o— -does not bar a suit for reut at the rate originally fixed. 
15 0, 145, overruling 9 0. 919 = 12 G.L.R. 599 C 

(34) Execution-purchaser, suit against. 

First suit against execution-purchaser to set aside Court sale. Second suit for 
possession not barred, the plaintiff not being aware at the date of the 
first that the execution-purchaser was in possession, 14 ]M. 23 = 1 
M.LJ. 28. 

(35) General account, suit on. 

The defendant became personally responsible to the plaintiff for a certain 
amount and ns part of the same transaction gave a sub -mortgage to 
him of certain shops over which he had a mortgage. 

The plaintiff debited a certain sum in the general account in the name of the 
defendant. First suit, on the general account was decreed. Second 
suit to enforce the rights under t.ho sub-mortgage was not barred, as 
the cause of action in the first was the adjusted account, while in the 
second it was the mortgage. 6 Bom. L.R, 464 = 28 B. 447. E' 

(36) Government sanction. 

First suit for share of property. Second suit for property, not included in the 
first, for want of Government sanction, is not barred, notwithstanding 
the party omitted to apply for the sanction before the previous suit. 
5 M.H.C. 419, F 

(37) Ground of title common— Different defendants— Different lands. 

(a) First suit by plaintiffs as the daught'^rs of the last male-holder to recover 
certain lands was decreed* Second suit to t‘coo%^er certain other lands 
which had belonged to their father was not barred. Although the 
ground of title. was the same and the cause of action also arose at the 
same time, the properties in the suit were different and the persons 
who severally withheld the same were also different. 12 M.L.J. 108= 
25 M, 736. G 
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J.—** Every suit shall include, •the whole of the claim.. cause of action.** 

— [Continued). 

C.— special Gk^m—{G 07 itiniLed). 

[h) A cause of action against one person is not a part of the cause of action 
against another, if it is not a joint one against both. 25 M. 736= 
12M.L.J. 103 (1 Agra H.O. Part III, 109; 14 M.I.A. 176, 14 MJ,A. 
187, F.). ^ 

(c) Where a widow alienates properties, a plaintiff may bring ^ single suit 

againsu the several defendants to set aside the alienations or different 
suits against each defendant, the ground of title beiu^ the same, but 
the persons infringing the plaintiff’s right being different. {Ibid). I 

[d) The omission to include an alienee in a prior suit does not bar a subsequent 

suit against him. ilbid). ^ 

(38) Hindu father and sons, suits against. • 

First suit on mortgage against father and sons, the decree beiuff personal and 
providing for payment of the debt in instalments witbm a certain 
time. Second suit against other sons, not born at the date of the 
first decree, and their nephews for the unpaid instalments, to bo paid 
out of the family property, was not barred. 17 M. 12‘2 = 4 M.L.II. 52. 
(5 M. 232 , 7 M. 328; 16 M. 99, F.). Sec also 2 Agra 328. K 

(39) ;Hypoth8cated property— Obligor— Jurisdiction— Different Courts- 

The obligor of a bond was residing within the jurisdiction of one Court, while 
the property was within the jurisdiction of another. TP’i^st suit 
against the obligor personally, for principal and interest and also for 
the sale of the property, was dismissed, the interest claimed personally 
being decreed. Second suit for principal, in the Court within whoso 
jurisdiction the property was situate, by sale of the mortgaged land, 
was not barred. 16 M. 481. ^ 

(40) Incumbrances, annulment of, purchaser— Second suit by lessee. 

First suit by purchaser at a Kovenue sale to annul inoumbranoos against a 
certain co-sharer was decreed. Subsequently the purchaser leased the 
property to the plaintiff. Second suit by the lessee or the plaintiff to 
annul incumbrances against the remaining oo-sharers, was not barred. 
8 O.W.N. 54. M 

(41) Injunction to restrain defendants from removing shells— Conversion— Suit 
for their value. 

First suit for an injunction to restrain defendants from removing shells stored 
on a certain land, was dismissed on the ground that injunction could 
not be granted. Second suit for the value of the shells subsequently 
converted by the defendants, was not barred. 12 406 = 25 

M. 669. N 


(42) Interest, stipulation to pay— Default-^Principle. 

(o) The stipulation in bonds, by which the principal sum is to be paid with 
interest in default of the payment of interest at the fixed time, is 
inserted for the exclusive benefit of the plaintiff. 2 235 «18 

M. 257. 0 



127 


•0* II, r. 2 (1)] Act ¥ of 1908 (oode op civil pkooboubb). 
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0. — SPBCTA.L CASES — {Gontinued). 

(6) The mere fact that a person states in his plaint that he chooses to sue only 
for interest, while he is entitled to sue for both principal and interest, 
default having been made by the debtor, does not preclude him from 
suing afterwards for the priucipal-as well as the interest that accrues 
since the date of the first. {Ibid). P 

(c) The provision in a bond being that if interest is not paid at the fixed time, 
principal and interest must be paid at once, a first suit for interest 
alone, omitting to sue for principal, does not bar a second suit for 
principal and interest subsequently accrued. (Ibid). 0 

{d) In the above case, although the creditor’s election not to seek a decree for 
the full amount, so stated m the first suit was not communicated to 
the defendants before the first, the second suit was not barred. 
{Ibid). R 

{e) A bond 'provided that, in default of payment of principal in one year, 
interest must be paid every month, failing which principal and 
interest wore both payable. First suit for interest due up to date was 
decreed. Second suit for principal and interest and for lien on the 
mortgage property was not barred, as the distinct agreernent to pay 
interest month by month, in default of payment, constituted a 
distinct ‘cau'^o of action. 123 P.R. 1881 (15 P.R, 1866, B*). S 

{f) A covenant to pay interest each year, not being confined to the fixed period 
of the mortgage is distinct from and independent of a claim for 
mortgage-amount, the performance of which is secured in a different 
manner. Tlie cause of action in these two are entirely distinct. 
21 B. 267. T 

(g) First suit to recover arrears of interest due on a mortgage-bond without 
suing for principal. Second suit for principal and interest by sale 
of mortgaged property, not barred. {Ibid) U 

(^) The provision in a bond, being the re-payment of loan with interest by a 
" stated time, failing which the loan might be added to a mortgage-debt 
for a term of years and repaid at the end of the term with the mortgage- 
debt, a first suit was decreed for interest accrued at> the date of the 
suit. Second suit for further interest since the date of the first suit, 
was not barred, although principal and interest were both due at the 
date of the first suit because according to the condition in the bond, 
the plaintiff must bo taken to have elected to add the principal to the 
mortgage-debt, in which case he forfeited nothing by merely suing for 
arrears as they became due. 7 B. 446. Y 

(i) Interest, suit for — Suit for principal and interest barred. 70 P.R, 1889. W 
<43) KarnaYan^-Anandrayan. 

A Kcurnavan of a Malabar tarwad is not barred from bringing successive suits 
for land in the possession of an Anandravan. 5 M. 1. X 

3492 17 
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(44) Lease for a term— Breach of contract by lessee— Suits for rent* 

(a) A lessee, after paying a month’s rent, vacated the house and communicated 
to the plaintiff that be was not liable for further payment. First suit 
for the second month was decreed. Second suit for rent for the 
remaining term as damages, was not barred, as the rent for the subse- 
quent period had not accrued due on the date of the first. 70 P.R. 
1882. Y 

(45) Lease, suit for' registration of— Possession. 

First suit by lessee to have a lease registered was decreed. Second suit for 

^ possession of the fields leased was not barred. 3 A,W.N. 6. Z 

(46) Lessee resuming possession— Lessee retaining possession. 

Where, in one case, a lessee resumes possession of lands on behalf of his 
landlord and m another case retains portions leased to him, although 
the lessor’s title to recover is the same, the causes of action are 
distinct. 24 W.R. 212. A 

(47) Uaintenance— Claim for. 

A claim for maintenance by a Mahomedan sister against one of her brothers 
and the sons of another brother, is entirely different from her claim 
against them for the share of her brother in her deceased sister’s 
estate. Also a decree awarding her own share in her deceased 
sister’s estate does not bar a second suit by her for the share of her 
brother in the said estate, as the causes of action are entirely distinct, 
8 O.C. 65, [P.C.A. No. 19 of 1901, D ; 17 W.R. 108, Exjp. ; 17 W.R. 1 
(5)(P.C.),R]. B 

(48) Malabar Uralans— Devasom property. 

First suit by the holder of a bond against the executant Uralans and a third 
Uralan, was decreed. Second suit for declaration against a fourth 
Uralau for binding the debt on him and on the devasom property, 
the fourth having objected to the attachment m execution of the first 
decree was not barred. 16 M. 449. See also 10 0, 924* G. 

(49) Halikhana, suits for. 

First suit for ‘ maliJcJiana ’ was returned for presentation to the proper Court. 
Second suit for the sum, which had accrued after the plaint was 
presented in the first Court, but before its representation in the 
, Munsiff’s Court, not barred. 10 A.W.N. 243. 0 

{50) Mesne-profits, suit for. 

(a) The right to possess immoveable property and the right to enjoy profits 
are two distinct rights* 

Suit for possession. Second suit for mesne-profits accrued due before the 
first, is not barred. 129 P.R. 1889 {11 M. 210, a£>pd ; 11 M. 151 and 
138 P.R. 1882, diss ; 9 C. 283, D). See also L.B.R. (1900), Vol, I, 
part I, p. 13 ; 19 C* 615, F, 0 
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(b) First suit for possession of property. Second suit for mesne-profits, not 

barred. 8 G. 593=10 O.L.R 359 ; 12 0. 482 ; 17 0. 968 ; 19 C. 616. 
(11 M. 151, dm.) Contra, see cases under ‘ SUITS FOB MESNE- 
PROFITS ’ in 0. II. r. 2 (1). F 

(c) First suit was a summary suit for possession. Second suit for mesne-profits 

was not barred, 24 A. 501. G 

(d) First suit for mesne-profits misappropriated by defendant, as agent, was 

decreeri. Sf^cond suit for posseshion of land and for mesne-profits 
intervenin'^' between the two suits, was not barred. 59 P.B, 1883, 
599; (24 P.R. 1882, B.), But see 138 P.R. 1882, 599. H 

(e) First suit for mesne-profits. Second suit for possession, not barred. 9 C, 

283 = 12 O.L.R. 434; [4 B.L.R. (F B.), 113, comviented o;4]. But 
sec 9 O.C. 322 (19 0, 615 ; 17 A. 533 ; 9 O.C. 225 and 3 A. 857, B) ; 
sec also 138 P.R. 1882 ; 129 P.R 1889 (11 M. 210, appd ; 11 M. 151 ; 
138 P.R. 1882, diss.\ 9 G. 283, D\. See also 137 P.L R. 1902. I 

(/) First suit for mesne-profits alone, dismissed on a preliminary point. 

Second suit for mesne-profits and land, not barred. 11 M. 210. See 
4 M L.T. 192 ; 3 G.P.L.R. 3. J 

(g) First suit for mosne-profits and possession, possession alone being decreed 

in appeal. Second suit for mesne-profits from the date of the decree, 
excluaiw of tbe period the plaintiif was in possession, is not barred. 

4 B.L.R. (F.B.), 113 = 13 W.R. (P.B.), 15. See also 11 M.L.J. 332. K 

(h) A sale for arrears of rent having beon set aside, a first suit was brought 

for mesne-profits for the time during whioh the purchaser was in posses- 
sion. Second suit for rents wrongly collected was not barred. 5 B.Ij.B, 
184 = 13 W.R. 261 ; 5 B.L.R. 187 (notej = 13 W.R. 205. h 

(51) Mortgages, suits on 

(ii) A mothpr having mortgaged her minor son^s property as guardian, a first 
suit was brought by the mortgagee against the mother for money- 
decrue only ar>d che decree was not satisfied. A second suit to enforce 
the hen against the sou, after ho attained his majority, was not 
barred, as tbe son was no party to che first suit and as nothing in that 
suit would bind him, 41 P.R. 1883. M 

(6) A mortgage-dfed, having provided for possession in default of interest, a first 
suit for interest alone was brought and decreed. Second suit for posses- 
sion, on account of a further default in the payment of interest, was 
not barred, as a fresh cause of action had arisen from a breach of the 
contract, subsequent to the first suit. 79 P.R. 1886 (138 P.R. 1882, 
D.). N 

(c) First suit for sale against a managing member of a Hindu family on a 
mortgage executed by him, was decreed. Second suit for sale on the 
same mortgage, impleading as d'^fendants all the members, was not 
barred, (1902) A.W.N. 223 --25 A, 163 ; 21 A. SOI ; 22 A. 307 and 22 
A. 394, B. O' 
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(d) Deed of gift by widow and her iate husband’s mother with the nearest 

reversioner’s consent — First suit, after widow’s death, by presumable 
reversioner to set aside the deed and for possession — Second suit by the 
same person to set aside a mortgage by the widow and mother, of por- 
tion of property, the subject-matter of the firsts, in which the mortgage 
was mentioned, not barred. 10 B.L.R. (P.C.), 1 ; 14 M.I.A. 176, 187.P 

(e) It is not competent to a holder of two mortgages on the same property from 

the same person to maintain a suit on the latter only for sale of the 
properties subject to the prior mortgage. 7 B.L.R. 811 [25 M. 108 at 
p. 116; 13 A. 432; 25 B. 161=2 B.L.R. 864; 29 I.A. 118(116), B,]. Q 

(/) First suit by usufructuary mortgagee for recovery of mortgage money by 
sale, was dismissed. Second suit for possession of the mortgaged 
property was not barred, the causes of action being distinct and 
different. 13 M.L.J, 439 = 27 M. 102. See also 15 M.L.J. 374 and 28 
M. 406. R 

(g) First suit by usufructuary mortgagee for recovery of money by sale of the 
mortgaged property. Second suit to recover possession was not barred, 
the right claimed in the two suits being entirely different. 15 MX.J, 
374. S 

(k) When parties choose to agree that there should be two instruments and two 
obligations, the Court cannot say that there is only one obligation, 
24 M. 96. See also 7 Bom. L.R. 811. X 

(i) First suit for ejectment by a mortgagor’s vendee against purchaser under 
the mortgage-decree, for a declaration not to bind the sale on him, was 
dismissed. Second suit for redemption not barred. 20 M. 82 = 6 M.L,*T. 
229 ; 6 MX.J, 61, ex^. 0 

ij) First suit for redemption, dismissed. Second suit by same person for 
ejectment, was not barred, as the causes of action were essentially 
distinct. 18 B, 326 (11 B.H.O. 224, F,). y 

(&) First suit for redemption was dismissed on the ground, that the mortgage 
sued on, had not been proved. Second suit for redeeming a portion of 
the land which formed part of the subject-matter of the first, on the 
footing that the defendants pleaded a mortgage in respect of that 
portion in the said suit, was not barred. 26 M. 760 (21 M, 01 ; 22 M. 
269, disc ; 25 B. 189, diss.), yf 

(?) First suit against other parties for the other portions of the property. 
Second suit for a declaration that property in defendant’s possession is 
subject to the mortgagee’s lien, on the ground that such property 
was part of the property mortgaged was not barred, although the claim 
was not included in the first suit, 14 B.L.R. 418 = 16 W.R, 486. X 

Kw) N, a mortgagee in possession of five-eighths share of land-security for 
Rs. 400 debt, hypothecated his rights to M, K afterwards purchased 
two-eighths share from the mortgagor and he obtained decree and 
possession of the same on payment of Rs. 400 into Court. Bending the 
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suit., N assigued his mortgage rights to H. M was aware of the suit 
and K was aware of the assignment, when he paid money into Court, 
K afterwards purchased three-eighths share from the mortgagor and he 
brought a second suit against N and M for recovering possession of the 
same. The plea that K. might have recovered five-eighths in the first 
suit against N was bad andS. 43=0.11, r. 2 of the present Code was no 
bar. 9 M. 92, Y 

(n) First suit for arrears of interest under the mortgage- bond, was withdrawn 

'With liberty to bring a fresh suit for principal and interest due. 
Second suit for such principal and interest, was not barred. 10 M. 160.Z 

(o) First suit by a usufructuary mortgagee to recover the amount with interest 

by sale of the mortgaged house, was dismissed as against the purchasers 
of the house, as premature. Second suit for sale of the dwelling house 
was not barred, because the purchasers having pleaded that the suit 
was premature in the former suit, could not now plead that the 
plain tifi*s claim ought to have been included in the former suit. (1904) 
A.W.N. 236 = 1 A.L.J. 649 =27 A. 264. A 

(p) First suit by mortgagee for money was decreed. The money decree having 

been assigned, the assignee brought a second suit to establish a lien 
over the mortgaged-properties sold to the defendant, subsequent to the 
money decree. Held that the second suit was not barred. 142 F.B, 
1882 ; 118 P.R. 1880, cited, B 

{g) Two persons, each holding a mortgage over the same property from 
the same person brought suits for sale on the same day and in 
execution each purchased it at the sale 'under his decree. Neither 
of these made the other a party. The representatives of one of the 
decree-holders got possession as against the representatives of the 
other. A suit brought by the latter for possession of a moiety of the 
property or in the alternative for redemption of the other mortgage' 
was not barred, 17 A,W.N. 94, C- 

(r) See, R, U, Y, at p. 266 ; W, X, at p. 267 ; Z, A, at p. 279 ana 0, at 
p. 280 ; L.0„ O.P. Code, Yol. I. D 

(52) Partition, suits relating to. 

{a) A tenant- in-oommon, who obtains a decree for partition of some of the 
items of property is not precluded from bringing a fresh suit for 
partition of the remaining items, as the causes of action are not the 
same. 8 M.L.J. 92. £ 

(6) The right of a tenant-in-oommon to have each field separately divided be- 
tween himself and his co-tenants is one thing, and his right to claim 
a partition of all the fields held by them as teuants-in-commou is 
another. {Per Shepard, J.) (Ibid,) B*- 

(c) The claim to partition confined to the particular parcels of land is different 
from a general and complete partition of the entire property held by’ 
the plaintiff and the defendant. (Per Suhramania Iyer, J.) (Ibid,) 0 
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(df) First suit by members of a joint family for partition. Second suit for other 
properties held by family members and strangers, not barred. 

B. 597. 

(e) First suit by a joint family member for a share of a particular portion of 
the family property, leaving the rest undivided. Second suit by him 
to have the 'whole property divided, not barred. 8 B.H.C. (A.G.) 205. 1 

.(63) suits fori in Revenue and Civil Courts. 

(а) First suit in a Civil Court for possession of a share in certain houses, only 

the sites of which were partitioned in a Revenue Court, was defeated 
on the ground that the supposed partition of the same by a Court of 
Revenue never could have taken place. Second suit for partition of 
the same was not barred. (1904) A.W.N. 89=26 A. 50~1 A.L.J, 
228. J 

(б) A suit by the Zamouin of Calicut for partition of parcels of land as belong- 

ing equally to two stanams does not bar a suit by him for a partition of 
moiety of property belonging in equal undivided shares to his stanam 
and that of the defendant. 21 M. 153. K 

^64) Partners, suits by. 

First suit by partners, an amin having adjusted accounts. Second suit for the 
amount due under the adjusted account was not barred. 22 0. 692.1i 

«(55} Penalty for insufficient stamping. 

First suit was brought on an instrument, for which the plaintifi had to pay 
stamp duty and penalty, the defendant being bound by law to stamp 
the document. Second suit to recover the amount paid for penalty, 
was not barred, although the amount was not included as costs in the 
former suit. 6 A. 70=3 A.W.N. 211. H 

t(56) Permanent interest— Leasehold interest— Injury. 

An injury done at the same time to a plaintiff’s permanent as well as tempo- 
rary interest in an estate, gives rise to two causes of action and two 
suits for redress can be brought. 20 C. 716. H 

•(57) Possession, suits relating to. 

Property, which the plaintiff claims by right of succession, being in the hands 
of various persons separately and some of these having mortgaged the 
same, the plaintiff could sue each party in possession of the portion 
claimed, and the mortgagees from him. 21 A.W.N. 115. 0 

i5S) Pre-emption, right of. 

See B, at p. 259, L 0., O.P.Code, Vol. I. 

^59) Premature suit— Dismissal— Second suit. 

First suit dismissed as premature. A second suit may be brought for the whole 
claim arising out of the cause of action and it need not be for the same 
claim or the same remedies as was sued for in the first plaint. 
35 P.R, 1893. p 
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(60) Parch ase at different times, 

A suit for share of joint family property standing in the name of one of the 
members cannot bar a subsequent suit for other property purchased in 
another member’s name at another time. 20 W.R. (P.C.)> 4:50. Q 

(61) Real property— Personal property. 

A person claiming under a will, both real and personal property, can maintain 
a first suit against the defendant for wrongful dispossession of the real 
property, and a second suit for his share in the personal property. 

8 M. 620 ; 12 LA. 116 (11 M.I.A. 551, B.) R 

(62) Revenue and Civil Courts. 

(a) Where a person had two separate rights of action, one on the contract to 

pay rent and the other on a mortgage-security for the same, the mere 
fact that he obtained a decree for rent m the Revenue Court did not 
bar his remedy in the Civil Court on the mortgage-security. 9 A. 23 
= G A.W.N. 279 (15 B.L.B. 408, B). S 

(b) A contract to pay rent for the leased land and also security in Rs, 3,000 by 

mortgage of landed property were both given by a lessee. First suit 
was decreed in Revenue Court for arrears of rent and partial satisfac- 
tion was obtained. Second suit to recover the balance due by enforce- 
ment of the mortgage-security was not barred, there being two causes 
of action, one on the mortgage-security and the other on the contract 
to pay rent. (Ibid.) T 

(c\ Land was leased to a person by a usufructuary mortgage and the same land 
was hypothecated by the lessee as security for payment of rent. First 
suit, by mortgagee for arrears of rent in Revenue Court, was decreed. 
Second suit in a Civil Court to recover the amount of the decree by 
sale of the land claimed under hypothecation, was not barred. 
4 A. 180=2 A.W.N. 47. See also 4 A. 318=2 A.W.N. 46. U 

<{63) Revepsioners. 

(a) Two sisters took possession of the share of a deceased sister and mortgaged 

it including their own joint property to a certain person. First suit 
.against sisters and the mortgagee by plaintiff, as reversioners, for 
^possession of one-third share, praying that as regards the remaining 
'two-thirds their rights should not be affected, was decreed. Second 
suit for possession of the remaining two-thirds, against the sisters 
alone, was not barred. 87 P.R. 1903. (14 M.I.A. 187 ; 6 C. 142 ; 21 M. 
153; 149 P.R. 1890 24 .?.R, 1899 24 0. 831, B). Y 

(b) First suit by reversioners to contest daughter's succession was compromised. 

Second suit by the same persons to set aside alienation by daughters 
was nob barred, as the causes of action are entirely distinct. 47 P.R, 
1894. TSr 

(c) A conditional mortgagee from a widow, having obtained possession under 

his decree, a reversioner sued to recover from him certain resumed 
revenue-free grants on the ground that they were not included in the 
mortgage or in the decree for possession. The only issue being, 
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whether ibe land was included in the mortgage, the Court decided it’ 
in plaialifi’s favour, although the suit was dismissed in appeal. A 
second suit for setting aside the mortgage as not binding upon the 
reversioner was not barred, as the object in it was to question the 
validity of the sale, while the object in the first was to show that the 
property claimed therein was not included in the mortgage. 24 P.R. 
(1882), 598. X 

(64) Simultaneous suits— Principle. 

Even supposing there w’as no necessity for bringing two suits, yet, if both had 
been instituted simultaneously, one could not be said to have priority 
over the other in point of time and there could be no question of 
relinquishment or a subsequent suit for the portion relinquished. 76- 

P.R. 1890 (1 A. 660 and W.N, 1888, p. 147, JP. m preference to 9 M. 
279). Y 

(65) Specific performance— Co-defendants— Specific Relief Act (I of 1877), S. 27. 

(a) First suit for specifio performance of a contract of sale against defendants* 

Nos. 3 to 7, was decreed. Second suit for possession against them 
and the principal defendants, who were removed from the former suit 
at the request of the plaintifi, was not barred, as the claim against 
hofeh the sets of defendants did not arise out of the same cause of 
action. 6 0. W.N. 314. Z 

(b) In the former case, it was not necessary, under S, 27 of the Specifio Relief 

Act, to bring the previous suit against both the sets of defendants. 
(Ibid). X 

(c) Where the right to a conveyance arises coinoidently with the right to 

possession, a first suit for conveyance and then a second suit for 
possession, cannot be brought. But where the right to possession 
arises only on the execution ot the conveyance, a fresh suit for 
possession is not barred. 12 M.L.J. 71. See also 18 B. 537 ; 22 M. 24.B 

(d) First suit for specifio performance of a contract of sale, specified in an 

arbitration award. Second suit for possession on the basis of a sale- 
deed executed by Court, owing to the failure of the defendants to 
obey the terms of the award, was not barred. 4 N.L.R. 14; 22 M, 
24, dies ; 18 B. 637, F. See also 6 G.W.N. 314. . C 

(e) First suit for specific performance of a contract of sale, and to . compel the 

defendant to execute a sale-deed. The Court executed a deed of sale 
in plaintiff’s favour under S. 262, O.P.O. (Act XIV of 1882), on faUure 
of the defendant to do so. Second suit on the strength of the Court’s 
sale-deed, to recover possession, was not barred. 18 B. 637, But see 
22 M, 24, where this case is distinguished. D 

{/) In the above case, the cause of aotion is not the alleged breach of contract, 
but it is a new and distinct one arising from the deed of sale, which 
the defendant had contracted to pass. (Ibid ) . jj- 

(g) First suit for specifio performance failed. Second suit for the return of the 
consideration money was not barred. 27 M, 380 : 6 M. 760, fi. But 
see 8 Mi.Ii.J. 61. » 
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(h) First suit against father and son for specitic performance of a contract, the 
decree awarding only the value of the father’s share, the son’s share 
not being bound. Second smt for recovering balance of consideration, 
was not barred, as the cause of action arose, only when it W'as 
determined in the first suit that the son’s share was not bound. 
24 M. 27 = 10 M.L J. 217, G 

(66) Trees and fruits of trees. 

First suit for damages for alleged misappropriation of the U uits on trees, was 
dismissed, the defendants denying the plaintifi’s title to the trees. 
Second suit for possession of trees including those to which the former 
suit related, was not barred, as S. 43 of Act XIV of 1882=0. II, r. 2 
of the present Code does not apply to such a suit, 14 A.W.N. 61 
(12 W.K. 290, JX). H 

D.— MISCELLANEOUS CASES. 

(1) First suit by plaintiff or his ancestor as next reversioner to set aside 

alienations by a widow. Second suit by same plaintiff on the ground 
that the widow being a step-mother was not the heir and that the 
plaintiff was entitled to possession was not barred. 13 58. I 

(2) First suit based or a deed of gift for one-third share in the property, was 

dismissed. One of the defendants m the suit stated in his written 
statement that the other defendant was solely entitled to the property. 
Second suit by plaintiff for a half share in the inheritance, in view of 
this relinquishment was not barred. 9 0.0 . 236 (7 N.W.P.H.C, Kep. 
60 and 11 B.H.O. Rep. 224, R). J 

2*--** But a plaintiff .. - -bring the suit- - - any Court.** 

(1) Abandonment to bring within the Juvisdiction. 

A portion of a claim abandoned to bring it within the jurisdiction of a Court, 
may be revived within the Court, having jurisdiction over the 
entire claim, when the suit is transferred to such other Court. 

1 C.Vv.N. 32. K 

(2) Suit for rent— Jurisdiction. 

(a) Two separate suits for rents due for two successive years under the same 
lease on the same day exceeded the pecuniary limits of a Court of 
Small Causes. The suit for first year, was dismissed on the ground 
that the claim must have been included in the suit for second year, 
8 M. 147. Ia 

(5) As the parties had no intention of abandoning either olaim, the proper 
course was to allow them to withdraw both suits and file a fresh suit 
in a competent Court. 8 M. 147. M 

Order II, Rule a (2). 

(General). 

(1) Scope of the sub-rule. 

What is contemplated in this sub-rule is a second suit advancing a claim' 
supplementary to the first and in respect of “ the portion omitted or 
relinquished in the first suit,” 35 P.R. 1898. lA 
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<2) “ To sue,” meaning of. 

“ To sue,” m this rule, means to make a legal claim or to take legal proceedings 
against any person it does not necessarily mean to file a suit by 
means of a plaint such as is referred to in the Code. Taking any legal 
proceedings in matters of any kind would be ‘ to sue.’ 7 Bom. 
L.R. 138. ^ 

(3) Application to file arbitration award. 

The privilege given to a plaintiff to abandon the excess of a claim applies also 
to a case where the party comes in with an application to cause an 
arbitration award to be filed. 20 W.R. 56. ^ 

(4) Fraud— Second suit not barred. 

If there is fraud, the second suit will not be barred. 1 A. 543. Q 

td) Burden of proof. 

The lies on the defendant who objects to the plaintiff suing for portion of 

claim omitted in a former suit. 19 W.R. 429. ^ 

' (6) Former recovery — Later action— Bar. 

If a plaintiff has had no opportunity in the former suit of recovering what he 
seeks to recover in the second, a second suit is not barred by the 
former recovery. 14 Q.B.D. 148 ; 15 Q.B.D. 549, p. 666. S 

(7) Madras Rent Recovery Act YIIl of 1865, S. 18. 

First suit for recovering arrears of rent for two years, rent for the third year 
also being due but omitted. Attachment of land by landlord subse- 
quent to the first by summary process under the Rent Recovery Act. 
The landlord is not precluded from pursuing his remedies under the 
Rent Recovery Act and a suit by the tenants to set aside the attach- 
ment as illegal cannot stand, 21 M. 236. T 

3.—** Where a plaintiff ,,refJaqviishe$*^ • •shall not afterwards sae...* 

relinquished . " 


^ (1) “ Omit to sue Meaning of. 

The words, “ omit to sue,” refer to an omission, which might have been 
avoided and not to an omission to claim that which a party could not 
know he was entitled to. 15 M. 296 (297). B 

V (2) Omission to sue -Eflect of want of knowledge. 

(d) The plaintiff, not being aware of his right when he sued before, it could 
not be regarded as a portion of his olaiA and he would not be 
precluded, by having omitted it, from bringing it forward in a subse- 
quent suit, 16 0 800 — 15 I.A. 106 iP.C.), Y 

t(6) First suit for partition of family property. Second suit to recover share of 
other family debts collected by defendant, which were not within the 
knowledge of the plaintiff at the date of the first, not barred. 15 M. 
290 ; 1 A. 643. W 

^c) First suit on hypothecation-bond, the plaintiff not knowing that portion of 
hypothecated property hod been acquired, under the Land Acquisition 
* Act, by a Railway Company and the money lodged in the Treasury, 
Second suit to recover the sum in the Treasury, was not barred, the 
plaintiff not having known, at the date of the first suit, of the acqui- 
sition by the Company. 6 M. 344. X 
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Where a plaintiff . .relinquishes »» shall not afterwards sue., 
relinquished.^ * —{CoJitinued). 

^8) Omission to sue — Effect of knowledge. 

(a) If a plaintifi can be fixed with knowledge, at the time of the first suit, of the 

circumstances, which made it probable that he had another claim out 
of the same cause of action and which should put him on enquiry to 
find out its details, a subsequent suit for the whole or any portion of 
such a claim would be barred. 17 P.R. 1897. Y 

(6) A mortgagee, who fails to implead certain persons in a first suit, is not 
precluded from bringing a second suit, if it is shown that he had no 
notice of the existence of such persons when he brought the first suit. 

6 A.W N. 269. Z 

>(4) Accidental or involuntary omissions. 

{a) S. 43 of Act XIV of 1882 = 0. II, r. 2 of the present Code includes accidental 
or involuntary omissions as well as acts of deliberate relinquishment 
and cannot be controlled by any considerations of the motives of the 
party to whom it is applied. 2 C.L.J. 490 ; 11 M.I.A. 551, F . A 

(6) This section applies, whether the omission to sue is the result of knowledge 
and intention or-not. 3 B.L.R. (A.O.), 266 ; 12 W.R. 79 ; 3 N.W.P. 
27. But see 15 M. 296, supra. ® 

(5) Omission by mistake. 

{a) First suit for Government paper and other property. Second suit for a piece 
of Government paper, omitted in the first, was barred. 8 W.R. (B.C.) 
3 ; 11 M.I.A. 551, Marsh, 286 = 2 Hay, 190. But see 10 P.R. 1869 
(Civil), 103. ® 

(b) First suit was brought jointly with another under a mistake of fact, that 

the latter also was entitled to a share. Second suit for the portion 
omitted on account of such mistake, was not barred, the omission 
having arisen on account of the mistake in question. 10 P.R. 1869 
(Civil), 103. ^ 

(G) Omission by negligence. 

A plaintifi omitting, by negligence or other cause, a portion of his claim which 
sought to charge land or, having preferred it, is content to accept an 
imperfect adjudication or one, which awards him a portion of the 
relief claimed, cannot bring forward, in a second suit, matter which 
might have been disposed of in the first suit. 2 N.W.P, 29. E 

v(7) Effect of relinquishment. 

Relinquishment of a portion of the claim does not cause dismissal of the suit 
in which the portion is relinquished, but bars a second suit for the 
relinquisbed portion, and a person will gain nothing by stating that 
he will sue again for the relinquished portion. 2 N.W.P. 90. F 

*<6() Suit for partition— 'One out of a number of villages. 

A of one, out of a number of villages left by an ancestor, cannot be 

dismissed. Such a suit might operate as a bar to any future claim by 
plaintifi for partition of the remaining villages. 1 Agra Rep. (A.O.), 

55. G 

(9) Part of claim included informer Buit—Dismissal— Second suit. 

A claim for portion of land included in a former suit which was dismissed does 
jnot bar a second suit for the same portion. 19 0. 169=18 I. A. 165 

^P.c.). H 
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3.^** Where a ptaintifi. .relinquishes^ * shall not afterwards sue-, 
relinquished . " — [GonUnued , ) . 

(10) Abandoning a ground of claim. 

which is m question and proper for consideration and decision in a suit 

cannot be a cause for a fresh suit in respect of'thesame subject-matter. 

2 M.H.C. 131. I 

(10- A) Omission to sue for difference of value. 

First suit for rent to be paid in Company’s rupees, theplaintiS being entitled 
to be paid in Azeemabad rupees, which were more valuable than the 
former, becond suit for recovering the difference of value, was 
barred, the omission to sue for such difference being held to be an 
abandonment of claim. 5 W.R Act X, 90. 

(11) Accretion to land. 

First suit for a certain specified quantity of land as being within specified 
boundaries. On measurement, it was found that there was more land 
within those boundaries than the plaintiff claimed. First suit was 
decreed for what the plaintiff claimed, the excess portion being 
deducted. Second suit for land which had accreted to the excess por- 
tion which was not decreed m the former suit, was not barred. 

9 B L.R. 150 = 16 W.R. (P.C.), 5 = 5 W.R. 211. K 

(12) Anticipation of claim. 

A second suit would not be barred, if, at the time of the previous suit, the 
necessity for making the present claim could not have been anti- 
cipated. 10 M.L.J. 204:. L 

(12-A) Damages. 

First suit for damages. Second suit for portion already accrued at the date 
of the first was barred. 9 0. 143=12 O.L.R. 34 ; 12 0. 482 (6 C. 791, 

F). M 

(13) Defendant claiming set-off, cannot split. 

(a) A defendant, who sets up a claim by way of set-off, cannot split it ; and 
while enforcing a portion of it under S. Ill of the old Oode = 0. VIII, 
r. 6 of the new Code, he cannot bring a suit to enforce the remainder. 

1 C.L.J. 364=32 0. 654. N 

EXAMPLE, 

(h) First suit for money due on account against a defendant, who pleaded set- 
off only in respect to a portion due to him', omitting the remainder. 
Second suit by defendant for the remainder was barred, inasmuch as 
he was in the position of a plaintiff, in the previous suit, so far as his 
claim to set-off was concerned. (Ib%d.) ’ 0* 

(14) Exclusion of lands by Bupvey award. 

First suit by plaintiff to set aside sale of land, the plaintiff specifying that he 
excludes certain lands on the ground that they have been joined to 
the adjacent taluq by a survey award. 

Second suit for the excluded portion not barred. W.R. (1864), 134. p- 

(15) Guardian omitting olaim->Hmor’s suit. 

A minor cannoc sue for portion of claim omitted by his guardian in a previous 
suit, unless the conduct of the guardian is shown to be unreasonable 
or improper. 22 M. 309 ; 76 P.R. 1893. Q 
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Where a plaintiff . .relinquishes • .shalt not afterwards sue., 
r^elinquisbed,*^— ’(Continued), 

(16) Misappropriation by joint family manager. 

(a) A suit for must be for all moneys misappropriated by him. 3 B.L.R. 

(AO.), 265; 12 W.R. 79. R 

(h) Whether the omission is by mistake or not, a second suit cannot lie for 
the portion omitted. (Ibid). S 

(17) Misappropriation by agent. 

The acts of having occurred before the plaintiff called on him to account, 

all the claims against him for all moneys misappropriated must be 
included in one suit. 23 W.R. 418. T 

(18) Mortgages. 

(а) A suit for redemption of land includes improvements and accretions made 

to the land in the hands of mortgagee. 10 B.H.O. 369. U 

(б) An omibsion to adjudicate upon part of a claim does not preclude the 

mortgagor from bringing a second suit in respect of the part. 
10 B.H.O. 369. Y 

(c) First suit to redeem a Kanom, which was not proved, dismissed. The 
plaintiff knew at the time of the first suit that the defendants had 
admitted that they were Kanomdars in various documents. Second 
suit, based on the admissions, barred, as the plaintiff could have 
based his claim, in the alternative, on the admissions instead of 
confining himself to the mortgage which he failed to prove, 22 M. 259. W 

^(19) S/tawiZaHand. 

First suit by plaintiff’s ancestors against the defendant’s ancestors for posses- 
sion of half a share in a certain was compromised. Second suit 
by plaintiffs for half of the shamilat land, that had fallen to the share 
of their*j.u<^i, was not barred as the plaintiff’s ancestors were under 
no obligation to sue for a share in the shamilat in addition to their 
claim for possession as lihewatdars of part of the holding, 113 P.R. 
1900 (52 P.R. 1866 ; 10 P.R. 1894 ; 42 P.R. 1897 ; 115 P.R. 1894 ; 65 
P.R. 1889, F). X 

•(20) Suit on false claim—Second suit on true claim. 

(а) It is not the law, that, if a plaintiff sued for property on a false claim, 

when in reality he has, in fact and law, a ti-uo claim and cause of 
action for the same property, of which he is aware, he must be taken 
in law to have abandoned or relinquished his true claim and cause of 
actiou, 13 M.L.J. 448 (22 M. 259 treated as overruled by the Full 
Bench decision in 26 M. 104). But see case noted infra. Y 

(б) A person must he taken to have relinquished or abandoned his claim on 

the real cause of action, if he brings a first suit on a claim known to 
him to be false, 6 M.Ij.J. 61, cf, 20 M, 88 = 6 M.L.J, 229, where this 
is explained. 2J 

EXAMPLE. 

Fipst suit in ejectment as a trespasser, dismissed on the ground that the 
defendant had a charge on the lands in dispute. Second suit for 
redemption on payment of the charge barred, as the plaintiff was 
fully aware of the charge at the time of the first. (Ibid). A 
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J.— '' Where a plaiatiff., relinquishes.. shall not afterwards sue., 
relinquished. (Concluded). 


(21) Suit for demurrage. 

In a suit for demurrage the plain tifi must sue for the whole of the demurrage 
due. 

A second suit cannot be brought for the portion omitted in the first. 14 W.E, 
263. B 

(22) Suit for possession— Suit for declaration of title. 

First suit for possession, was dismissed, the plaintiff not having asked for 
declaration of his title. Second suit for declaration of title was barred,, 
as the plaintiff omitted to sue for it in the first suit. 5 0.0. 178. C 

(23) Withdrawal of suit— Institution of fresh suit including portion omitted in the 
first. 

First suit was permitted to be withdrawn with a view to bringing a fresh suit. 
Second suit which should include a portion omitted in the first, was 
not barred. 1 A. 324 ; 7 A. 624 ; 10 M. 160. cf. 7 B. 182. J> 

(24) Withdrawal of suit with liberty to bring a fresh suit on conditions— Conditions, 
non-fulfilment of— effect of. 

A plaintiff, who is permitted to withdraw on conditions, whien he does not 
fulfil, must be taken to have withdrawn his suit without the permis- 
sion of the Court and he cannot bring a fresh suit for the same matter.. 
2 O.Ii.J. 480=10 O.W.N. 8. E. 

(25) Withdrawal without permission. 

Where property consisted of debts and lands, a first suit for partition of debts 
only, which was withdrawn without the Court’s permission, precludes 
a second suit for partition of the whole. 7 B. 182. See also 2 G.L.J. 
480=10C.W.N. 8. P" 

Order II, Rule 2 (3). 

4 . — 'M person entitled.. reliefs.** 

(1) Application of suh»rul6 3 in 0. II, r. 2. 

The rule has no application to the case of a person, who, being entitled to one 
remedy only, sues by mistake, not for that remedy, but for another 
remedy to which he is not entitled. 47 P.B. 1884. See also view of 
Elsmie, J., in 66 P.B, 1884. But see 10 O.G. 44« Q 

(2) The object of the sub -rule (3). 

^is to provide against the splitting of remedies. 6 M. 159. H 

(3) Principle. 

A person must be entitled to more than one remedy at the date of the first smt 
and he must omit to sue for such remedies. If he is not entitled 
to more than one remedy at the date of the first suit, even if he omits ' 
in it to sue for that to which he is entitled, a second suit is not barred 
with reference to the remedy he omits^ 3 A, 867 ; 1 A.W.N. 100. 
But see 10 0.0.44. I. 
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4.—" A person entitled, .reliefs. ’’—(Conoluded). 

(4) Mortgagee, not entitled to two remedies at the date of the hrat suit—Second* 
not barred. 

In respect of the mortgagor’s breach to pay interest at the time fixed, a suit 
for foreclosure and a suit to enforce lien against mortgaged property are 
the two remedies of the mortgagee. First suit for foreclosure, omitting 
the second remedy, was dismissed on the ground that the pJamtifE was « 
not entitled to it, until the expiration of the mortgage- term. Second 
suit for second remedy is not barred, as, at the time of the first suit, 
the mortgagee w’as not a person entitled to nioTe than one remedy, 
being entitled only to the second remedy and not to the first.. (Ibid.) J. 

(5) Suit fop partition. 

First suit by one out of four brothers in a joint family for partition of one-fourth > 
share, was decreed. The share of the brother who was not joined as a 
party and whose whereabouts were unknown, was reserved in the 
joint possession of the parties. Second suit by the same plaintifi, for 
one-third in the one-fourth of the unknown brother, was not barred, 
as this was not a claim which the plaintiffs were entitled to make in 
respect of their cause of action in the first suit, as the proceedings then 
contemplated that the unknown brother would return and take his 
share. 127 P.R. 1890. 

(6) A person entitled to more than one relief. 

First suit for possession of the entire grain, was dismissed on the ground that 
the plaintiff was not entitled to more than a half share of the grain. 
Second suit to recover the revenue due to the plaintiff, on the ground 
that defendant took possession of his half share without paying revenue, 
was not barred, because this was a claim to which the plaintiff was 
not entitled under the terms of the agreement, when the former suit 
was in.stitutied. 168 P.R. 1882 (90 P.R, 1881, B.). jj 

(7) Compensation to Hindu widow under Land Acquisition Act— Reveifsioner suinit 
for wronA remedy by mistake. 

First suit by reversioner, to restrain a widow from making any alienation of the 
compensation-money awarded for a house taken under the r,a.T'/i 
Acquisition Act, was dismissed ; the Court stating nevertheless that a 
suit for apportionment of the compensation might be brought by the 
plaintiff. Second suit for apportionment of the compensation was not 
barred. 47 P.R. 1881 ; 36 P.R. 1885 (47 P.R. 1884, F.). H 

(8) Suit for wrong remedy— Suit for right remedy. 

A person suing by mistake for the wrong remedy cannot afterwards bring a 
second suit for the right remedy. 10 0.0. 44 (5 0.0. 173 ; 8 0 0 
389; 24 M. 491, F.): (3 A. 857 14 B. 81 ; 8 0. 819, R). But ’see 3 A.’ 
857. „ 

S.—**Bat if he omits .so omitted.'^ 

(1) Leave to omit to sue for a remedy — First hearings 

Where a deed of immoveable property contains a personal covenant to pay and 
the plaintiff’s counsel applies, directly the case is called on forbearing, 
for leave to reserve his remedies under the mortgage, taking only a 
money-decree, the application to reserve [remedies contemplated by 
S. 43 para o# the old Oode«0, II, r. 2 (3) of the present Code, was held 
not to be too late, 5 B. 463. 
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S. — ** But if he omits ••so omitted*** — {Continued), 

^ (2) Splitting of remedies—Eflect. 

(a) A lets a land to B for five years, on condition that if B fails to pay rent every 
year, the lease should he void. B fails to pay rent for second year. 
A has now two remedies, viz., (1) to sue for rent, (2) to sue for posses- 
sion. If he sues for rent only, and does not reserve his right to sue 
for possession with the leave of the Court, he cannot afterwards sue 
for possession. 6 M. 169. P 

(5) First suit for specific performance of an agreement, was decreed. Second 
suit for possession of the land was barred, for the plaintiff was entitled 
at the time of the first suit to ask for possession. 22 M. 24, Q 

Bub if the remedy in respect of which, the subsequent suit was brought, 
did not exist at the date of the first suit, the second suit would not be 
barred. 3 A. 857. r 

(c) An occupancy tenant, having mortgaged her holding with possession, a 
first suit was brought against her and the mortgagee, for cancellation 
of the mortgage and decreed. Second suit to recover possession of 
the holding was barred under S. 43, cl. 3 of Act XIV of 1882 = 0. II, 
r. 2 (iiij. 47 P.K. 1880 (24 P.R. of 1882 ; 138 P.R. 1882 ; 59 P.R. 
1883, cited), g 

(ci) First suit against mortgagor’s representatives, for possession of the 
mortgaged land of which the plaintiff was dispossessed, was dismissed 
on the ground that possession could not be claimed without establishing 
the debt. Second suit for the amount found to be due, to be decreed 
against the mortgaged land was barred, as the plaintiff omitted 
without the leave of the Court to sue for this remedy in the first suit. 
90 P.R. (1881), 597. T 

(e) First suit for a declaratory decree to build a drain on a piece of laud. 
Second suit fur damages caused by the defendants’ refusal to allow the 
plaintifi to btiild the dram, was barred, inasmuch as there was only 
one act and one cause of action giving rise to more than one relief, 
which the plaintiff ought to have claimed in the first suit. 5 P.W.R. 
1907 =28 P.L.R. 1907. U 

(/) First suit by the Malguzar to set aside a deed of gift by an absolute 
occupancy tenant and also to recover possession in exercise of his 
right of pre-emption. The decree, not having awarded him possession, 
a second suit for possession was barred as the relief asked for could 
and should have been secured in the first suit, 3 C.P.L.R. 28. Y 

(gr) A Hindu widow, having leased certain land, a first suit was brought by her 
husband’s heir .against herself and the lessee for possession of half the 
land leased and possession was given. Second suit, by the same person 
to set aside ^the lease in respect of the moiety decreed and for mesne- 
profits, was barred, as, at the time of the first suit, the plaintiff was 
aware of the lease and sought no relief in respect of it. 3 A. W,N. 198. W 

i{h) First suit for specific performance of a contract of sale, failed. Second 
suit for part of the price, oonsideratiom paid as deposit was barred, as 
the plaintiff ought to have sought fot^ia relief in the previous suit. 
8 M.L.J. 61. But see 14 A.W.N. 157. W-1 
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if be o£ef/Is..5o omitted.** -^(Concluded), 

u 

[i) First suit for injunction restraining the wrongful act of the defendant. 
Second suit for damages for the same, was barred, as the plaintiff 
could not sue twice for different remedies and different claims arising 
out of the same cause of action. 190 P.R. 1888, X 

{J) First suit for mesne-profits alone, though the plaintiff had a cause of 
action to sue for possession and mesne-profits. Second suit for 
possession was barred, as the plaintiff did not obtain permission from 
Court to bring a subsequent suit for possession. 188 P.K. (1882), 599 ; 

9 O.C. 322. But see 9 0. 283 = 12 C.L.R. 434. Y 

EXCEPTION. 

( 1 ) in the case of mortgage suits. 

The exception to this sub-rule is provided for in Order XXXIV, rule 14, sub- 
rule (1), which corresponds to S. 99 of the Transfer of Property Act 
(IV of 1882). Z 

( 2 ) Transfer of Property Act, S. 99. 

(а) The effect of S. 99 of the Transfer of Property Act is to allow the mortgagee 

to split his remedies but it does not allow him to split his claim. 
25B. 161; SOB. 156. * A 

(б) A mortgagee who had brought the mortgaged property to sale in execution 

of a simple money decree held by him against the mortgagor, which 
sale was set aside, could bring a suit for sale on his mortgage 
notwithstanding this rule. (1904) A.W.N. 2 =26 A. 223 ; 16 A, 415 ; 
26 B. 161, 7?. B 

(3) Execution proceedings. 

(а) The rule does not apply to proceedings in execution of decrees. 

If a decree gives reliefs of a different character, such as a decree for 
posse.ssion and a decree for costs, there is nothing in the rule which 
prevents separate and successive applications for execution as regards 
each of them, 18 C. 616. But see 12 A. 392. C 

(б) Where a mortgagee obtains a decree for sale of the mortgaged property in 

terms of S. 88 of the Transfer of Property Act, and the property is sold, 
but the net proceeds are insufficient to pay the mortgage-debt, he may 
subsequently apply for a decree for the balance under S. 90 of the 
Transfer of Property Aofc, notwithstanding anything contained in this 
rule, although a claim to such relief has not been included in his suit 
14 A. 513 ; 20 A. 386. D 

6 Explanation--* For the purpose of this rate,* etc.** 

(1) property as .collateral security. 

The obligee of a bond for payinent of money, had also immoveable property 
•hypothecated as collateral security. First suit was decreed for pay- 
ment of the amount of the bond debt. Second suit to enforce the 
lien on the mortgaged property was barred. 2 A. 838. E 

(2) "8ret4ri*a'te stiiU^by obligee of bond, haVin^ mortgiiged property as collateral 

SMbrlt^. 

First suiti by oblig||o£ a bond, for money, olaimiog enforcement of the mort- 
gage grarilRl to him as opllateral security was decreed. At the time of 
the first suit, a third person was in possession of the property having 

3492 19 
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Explanation--* For the purpose of this rule^* etc.**— [Concluded), 

purchased the same in execution of a monej- decree against the obligor. 
Second suit bjr obligee — against- the .purchaser, for declaration that 
the property waB liable to be sold under his decree was not barred. 
2 A.W.N. 7=^=4 A. 257. F 

(3) Mortgage— Money decree— Transfer of Property Act, not in force. 

A plaintiff, who omits to obtain a mortgage decree, and merely claims a money 
decree on a mortgage-bond, cannot enforce his mortgage-lien on the 
property, after it has been sold to a third party. 

Rulings in suits in provinces where the Transfer of Property Act in force, held 
to be inapplicable. L.B.R. (1893-1900), p. 14. Ruling in Civil Second 
appeal No. 19 of 1892, F* 0 

3. (1) Save as otherwise provided, a plaintiff may unite in the 
Joinder of causes same suit several causes of action ^ against the 
of action. defendant, or the same defendants jointly ; 

and any plaintiffs having causes of action in which they are jointly 
interested against the same defendant or thesame defendants jointly 
may unite such causes of action in the same suit. 

(2) Where causes of action are united, the jurisdiction of the 
Court as regards the suit shall depend 2 on the amount or value of 
the aggregate subject-matters at the date of instituting the suit. 

(Notes). 

(Old Act). 

0. II, r. 3, sub-rules 1 and 2 correspond to the Ist and 3rd paragraphs 
respectively of S. 45 of Act XIV of 1882. 

Sub-rule i For the words “subject to the rules contained in chapter II and 
in S. 44,” in S. 45 (Act XIV of 1882), the words, ‘‘save aS otherwise 
provided,” are substituted in sub-rule (i). 

Sub-rule ii The words, “ whether or not an order has been made under the 
second paragraph of this section,” in the last para of S. 46, Act XIV of 
1882, are omitted. Such an omission was due to the splitting up of 
the provisions of the old Code into two Rules, rr. 3 and 6. 

(General). 

Scope and applicability of the vale. 

(1) The rule applies only to oases where there are either only one plaintiff, one 

defendant and severa causes of action or where the plaintiffs or 
defendants, though consisting of two or more individuals, may be 
considered as one with reference to all the causes of action. 6 A. 106 ; 
2 C.L.J. 602. H 

(2) S. 45 of Act XIV of 1882— (0. 2, r. 3 of the present Code), is meant to apply 

to cases, in which questions arise as to the joinder or severance of 
several causes of action against the same defendant. 8 £. 616. 1 

fS) The plaintiff may, in one action, join noS several actions, but several 
causes of action. 26 O.D. p. 39. (-Ann. Pr., 1908, p. 224). J 
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< General — (Conch6cled), 

(4) But the joinder in one suit of difierent causes of action against different 
individuals separately is not permissible under the law. 5 A. 163 ; 
2 63 ; 11 W.R. 397 ; 8 W.R. 64 ; 2 Ind. Jur. N.S. 246 ; 1 N.W. 

75 ; 2 N.W. 163 ; 8 W.R. 364 ; 10 W.R. 187 ; 8 W.R. 461. K 

<6) There is no authority expressed in, or to be implied from, the provisions of 
the Code, which would warrant the joinder in one suit of different 
and distinct causes of action under circumstances not mentioned in 
sub-rule (1). 2 C.L.jr. 602 ; 23 C. 826. L 

(6) This rule does not apply ' to suits for rent. 3 A.L.J. 610=A,W.N. (1906), 

253=»29A.18. M 

(7) The power given by the rule does not extend to an order for dismissal. 

Such an order would not be one for the separate disposal of the 
several causes of action ; it would be an order preventing the disposal 
of them in the suit before Court. 8 B. 616; 20 M. 360; 9 C.W.hr. 

. *498 ; 2 A.L.J. 91 ; 14 A. 531 ; 12 A.W.N. 154. N 

(8) The rule does not preclude the plaintiflf from bringing a single suit, merely 

because some of the defendants were not interested in the subject- 
matter of the suit, when the cause of action to claim the relief sought 
in respect of two bonds was a single one. 6 P.R. 1896. 0 

/. — piaintitf may unite*... several causes of action.** 

Causes of action— Definition and meaning. 

(1) The means causes of action, which are distinct, upon the face of the 

facts as stated in the plaint itself or as proved at the hearing ; if, upon 
the facts stated in the plaint, the causes of action stated therein 
cannot be joined together, then there would be misjoinder. They 
would not constitute different causes of action simply because they 
would bo such according to the facts alleged by the defendant and not 
according to the facts alleged in the plaint. 7 Bom. L.B. 925. P 

(а) The words— comprise every fact which is material to be proved to enable 

the plaintiff to succeed. Cooke v. Gill, 8 O.P. p. 116 (An. Pr,. 1908, 
p. 224). g 

(б) Every fact, which it would be necessary for the plaintiff to prove, if 

traversed, in order to support his right to the judgment of the Court. 
18 A. 131 [W.R. (1864), 81 ; 2 W.R. 219 ; 3 Agra 242 ; 8 O.P. 107 ; 
Bead v. Bivunn, 22 Q.B.D. 128 (131) ; An. Pr., 1908, p. 224 ; 16 0, 98 ; 
15 I.A. 156 ; 16 A. 165 ; 6 B. 266 ; 8 M. 361 ; 4 A. 261, refd. id), R 

(c) These facts must be so' connected that, as regards evidence, etc., they can 
be “conveniently disposed of together,” or any of them may be 
excluded. An. Pr., 1908, p. 224. S 

(2) (a) If the various subjects as to which relief is sought are such as, if fit for 
discussion, can be properly dealt with in one suit, thert they constitute 
one cause of ^ctiop. L.R. 12 E(i. 547 ; L.R. 19 Eq.. 66, T 

(5) It is a good test to ask whether the causes of action are such that, if 
separate actions were brought in respect of them, an order to consoli- 
date would be made. Sandes v. y^ildmith* (1893) 1 Q.B. p. 774, 
(An, Pr., p. 234^ . . 0 
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Act Y of 1908 (code op oivid pkoceduke). [0. II, r, 3 

A plaintiff may unite., severs f causes of action. ^^^(Continued). 

(3) It is not the title but the infringement of it that constitutes cause of action. 

13 W.R. 196 ; 91 P.R. 1898. y 

(4) The cause of action arises on each definite and separate'aot, in defeasance of 

plaintiffs’ rights, by alienation to each alienee or group of alienees and 
it is in reference to that act that the plaintiffs can claim re^ef. E!ach 
specific act of alienation does not give him a cause of action against 
the alienation for a several declaration of his right against them all. 

. 1 P.B. 1905 = 83 P.L.R. 1906. (7 M.H.C. 290 ; 11 M, 106; 12 M. 
234 ; 15 M. 19 ; 24 C. 540 ; 24 0. 831 ; 14 0. 436 ; 14 0. 681 ; 16 A. 279 ; 
149 P.R. 1890 ; 24 P.R. 1899 ; 15 I.A. 166 ; 127 P.R. 1892 ; 43 
P.R. 1897 ; 126 P.R. 1882 ; 80 P.R. 1883; 15 B. 289; 25 M. 785 * 
29 0. 871; 23 B. 266, R.) yi 


A,— Joinder of causes of action held proper. 

{a) A suit by plaintifi for khas possession of a four-anna share in a certain lot 
or in the alternative for a decree for arrears of rent. 4 0. 949. X 

[b] Suit, by some of the Junior members of a Malabar tarwad, against the 
Karnavan and other members of the tarwad and certain alienees of the 
tarwad property, for a declaration that the alienations were not 
binding on the tarwad. 11 M. 106 ; 12 M. 234 ; 7 M.H.C. 290, F. Y 


(c) Suit by an auction-purchaser against several persons obstructing delivery of 
possession under different titles, if combination between them is 
proved. 14 C, 435. ‘ v 


(oi) Suit against 86 tenants, holding under distinct and difierent tenures, when 
they had united together to resist plaintiff from taking possession. 
13 0. 147. But see 8 W.R. 461. ^ 

(e) Suit against the vendors, the decree-holders and the purchasers, where all 
defendants have a common defence. 8 W.R. 15* 9 C *703 disi' 
12C.L.R, 656. ' ’ B 

(// Suit for ejectment against several defendants, setting up several titles to 
various parts of the land claimed. 24 C. 831 ; 4 A.L.J. 12l=A.W.N. 
(1907), 36=29 A. 267 (16 A. 279,’ disQ ; 24 0. 831 ; 29 0. 871 ; XI A.* 83 
and24 A. 358, jS.). U 

(gr) Suit by certain persons claiming possession of distinct plots of land in two 
diSerent districts, under the same right, against the same defendants, 
who allege dispossession on different dates. 16 A, 269. D 


(h) Suit by plaintiff, against his former guardian and his alienees 
minority. 7 M.H.C. 260 ; 11 M. 106 ; but see 7 B. 289, 


during 

B 


(i) Smt by a judgment-creditor against the judgmeut-debtor’s representatives 
and other persons, who had bought distinct properties of the Judu- 
. ment-debtor, for impugning the sale. 13 W.R, 271 ; 149 P R ison • 

‘ but see 5 H.W.P. 215. * ‘ ^ 

( 7 ) Suit to set aside different leases to different persons and to recover the 
profits, which had misappropriated. 4 W.R. lp9. 0 

(ft) Suit to recover possession of two distinct portions of property, under thi^ . 
same title, though dispossession was at different periods and under 
different oiroumstanoes. X Hay, 655, v 
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0. II, r. 3] Act V of 1933 (code of civil procedure), 

A plaintiff may unite, > several causes of action-*’ '--{Go }%tinued). 

{1) Suit by a son, against several purchasers, to set aside a sale by his father, 
notwithstanding the fact of each purchaser being concerned in a 
portion of the case. 3 W.R. 102, I 

(?;j) Suit for possession of different portions of property, after ejectment, though 
defendants claimed to hold portions under different titles, 23 W.R. 
400, J 

(n) A suit including plaintiff’s whole claim, where his cause of action was that 
^ the Revenue Commissioners had dispossessed him and given it in 

pattah to other people. 14 W.R. 381. K 

(o) Suit, by plaintiff, to recover possession against persons alleged to be joint 

trespassers, notwithstanding various and distinct defences on behalf of 
the defendants. 4 C.L.R. 455. L 

(p) Suit for contribution, when the cause of action on which the plaintiffs 

relied was simply the joint liability of the parties under the decree, 
35 W.R. 41. M 

(g) Suit for money contracted to be paid and for the cancellation of a 
Kistbundi and for money deposited on the Kistbundi. 3 W.R. 128 ; 

7 W.R. 409. N 

(r) Claim against one defendant for breach of express contract, and against 
another defendant for breach of implied contract in neglecting to 
exercise reasonable skill as a doctor. An, Pr., 1908, p. 224, 0 

(«) A claim for arrears of rent and to remove cloud on title. 1 Ind. Jur. N.S. 
273 ; 5 W.R. 65 ; 10 M.I.A. 438. P 

(^) Suit for contribution, by the owner of two villages, sold under a decree 
obtained upon a mortgage, claiming contribution proportionately 
against the owners of other properties included in the mortgage. 
12 A. 110 [1 A. 455, dnfi, \ 5 N.W.P.H.O. 216 ; 3 M.H.C. 187 ; 
10 B.L.R, 259 (Note) ; W.R. (1864), 303, R.] . ‘ Q 

(y) Suit for recovery of land or for refund of purchase money. 6 C.W.N, 300 
:=29 0. 257. R 

(v) Suit both for enhancement and for arrears of rent at an enhanced rale. 

6 O.W,N. 880. S 

(uf) Suit for the whole rent regarding two different, but exactly similar, leases, 
the shares covered by them being undivided. 9 O.W.N. 656. T 

(as) Suit by two persons, owning a plot of land, one as Melvaramdar and the 
other as Kudivaramdar against the wrong-doer, the act affecting the 
interests of both similarly. 19 M. 335 ; 6 M.L.J. 13 ; 2 M. 232, B. U 
(y) Suit for recovery of consolidated sums of money, made up of the rents of 
the agricultural lands and the amounts contracted to be paid by them 
on account of fishery. 33 0. 601. Y 

(«) Suit for declaration of title to immoveable property and also for cancellation 
of two sale deeds affecting the same property. A.W.N. (1906), 64^=3 
A.L J. 128 (6 M. 161 ; 17 A. 274 ; 26 A. 229, refd, io). W 

(aa) Suit on mortgages held by the plaintiff, th;ee of th^m binding on defen- 
dants 1 to 10, members of a joint Hindu family, the 4th, on 2nd 
defendant and his son ; the 11th ^d 12th defendsiVits joined as subse- 
quent and prior mortga^gees of certain items. 17 M.L.J*. 515 (25 M 
108. E-h X 
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Act Y of 1903 (code op oivni pbocedube). [0. II, r. 'S 

" A plaintiff may unite.. several causes of action.’’— {Continued^. 

(6&) Suit by two sets of plaiufcifEs, although the claim of one is not the same 
as that of the other and although all of them may not he entitled to a 
decree, especially if the plaintiffs claim under a common title in 
respect of the same matter. 1 A.L.J. 188. Y 

(cc) Suit, by plaintiff, to set aside a deed of assignment as void against him and 
to declare the same, on his own behalf and that of the other creditors 
of the 2nd defendant, as voidable at their option. 26 B. 577 = 4 Bom. 
L.R. 180. Z 

(dd) A suit by a Mahomedau widow and her daughter for their respective shares, 
against the heirs and their transferees. 3 B.ti.R. 658 ; 22 0. 833, A 

(ee) Claim to be declared the proprietor of the whole village in suit or, failing 
that, to be declared occupancy tenant. 41 P.R. 1887. B 

iff) As to whether the joinder of different causes of action is proper or not, see 
12 W.R. 11 under heading ‘ B * (mj), infra, C 

iOO) Two persons may he joined as defendants if the cause of action against 
them were exactly the same, otherwise the object of legislature would 
be defeated. Child v. Siennmg, 5 O.D, p. 702-Annual Practice (1908), 
Vol. I, p. 224. 0 

{hh) Two separate alternative causes of action against the same defendant may 
be joined. Bagot v. Basloriy 7 C.D. 1— Annual Practice (1908), Vol. I, 
p. 225. E 

(B)— Joinder of causes of action held improper. 

The suit would be bad 

(1) When a plaint discloses different causes of action against different parties. 

2 B.L.R. 13 ; 11 W.R. 397 ; 2 Ind. Jur. N. S. 245 ; 8 W.R. 64 , 127 
P.R. 1892 ; 43 P.R. 1897. P 

(2) (a) When the suic is against several defendants for causes of action, accrued 

against each of them separately and in respect of which they are not 
jointly concerned. B.L.R. Sup. Vol. 731 ; 2 Ind. Jur, N.S, 216 ; 
8 W.R. 15 ; 9 W.R. 490 ; 18 W.R. 464. 0 

(6) Where claims for damages against two or more defendants in respect of 
their several liability for separate torts are joined. Sadler v. 

Oo., (1896) A.O. 450— An. Pr., 1908, p. 224. H 

(3) When different causes of action are joined against different parties, where 

each has a distinct and separate interest. 21 W.R, 206 ; l N.W, 75 ; 
2 N.W. 163 ; 8 W.R, 364 ; 10 W.R. 187 ; 8 W.R. 461 ; 9 B.L.R. 241 *' 
18 W.R. 288 ; 8 0.0. 65. I 

(4) When a plaint includes claims of the most miscellaneous character. 

2B.L.R.A.C. 241. j 

(6) When two or more plaintiffs join in one suit in respect of distinct causes 
of action. 24 0. 540 ; 27 0. 493. K 

But, see 16 B. 119 and 3 Bom.L.R. 658, where it was held that the above 
rule did not apply to oases in which there were no antagonistic 
claims joined and where the plaintiffs were both jointly interested 
in disproving defendant’s title. 
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0* II, r. 3] Act ¥ of 1908 (code of civid proobdubb). 

L—** A plaintiff may unite .. several causes of action (Continued), 

EXAMPLES. 

(а) A joint action, for price of timber, against persons who purchased, each 

one pair of timber from plaintiff separately from the other. 21 W.R. 
206. L 

(б) A suit to set aside alienation by guardian to different alienees, when no 

relief was sought against the guardian. 1 IST.W.P.H.G. 75. M 

(c) A suit to set aside two sale transactions of different dates and made to 

different vendees. 2 N.W. 221 ; 4 N.W. 108. N 

(d) A suit for portions of property in different hands or for mesne profits in 

respect of several estates, there being no common liability. 16 W.R. 
155 ; 3 N.W. 86. 0 

(e) A suit for declaration that lands were wakf when defendants hold under 

’ distinct titles. Bourke 0.0. 8 Cor. 94. P 

(/) A suit by a co-sharer of a village to enforce the right of pre-emption in 
respect of the sales by the other two co-sharers, who sold their shares 
separately to the same person. 6 A. 106 ; 4 A. 163. Compare 5 A. 
163. Q 

(g) A suit by 13 persons jointly for damages against the Superintendent of a 

Jail for their wrongful detention in jail. 11 0. 524. R 

(h) A suit on foreign judgment against members of a firm, against some of 

whom only the judgment was obtained. 6 M, 273. S 

(i) Suit for declaration of right to redeem and for damages. 4 N.W.P.K«C. 70.T 

(j) A suit for declaration that the several alienations, made by a Hindu 

widow, one of the defendants, to other defendants were void and for 
an injunction restraining her from making similar unlawful alien- 
ations. 7 B. 289 or after her death for possession. IG A. 179. U 

(k) A suit for possession against a number of defendants, who had been 

retained in possession by order of a Magistrate. 8 W.R. 15. Y 

(Z) A suit for specific performance of a contract to sell lands, against one defen- 
dant, and as against another, that he was not entitled to any charge 
upon the lands. 5 B, 177 ; 11 W.B. 398 ; but see 10 C, 1061. W 

(m) A suit against seven persons based on distinct contracts for the manu- 

facture of salt, etc. 17 M. 168. X 

(n) A suit where the plaintiff sued his judgment-debtor and all the other 

parties, who had opposed him in execution proceedings, when the 
defendants* titles were quite distinct and there was no combination 
amongst them although their defences were bona fide, 14 C, 681 ; 
but see 4 W.R. 109. 

(o) A suit by one plaintiff claiming by inheritance and another claiming as an 

assignee from the first. 18 A. 219 ; 18 A. 31, ; but see 38 0. 367 and 

22 0. 833. Z 

(p) Suit for recovery of possession of property from several persons, who held 

possession under several sale deeds of different dates. 2 A.L.J. 91. R 

(^) Suit for administration of a testator’s estate and to set aside a sale made of 
part of it by the executor. 5 Haddocks, B. 138. B 
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Act Y of 1908 (CODE OF civil pkooeduee)* [0. II, rr. 3 & 4 


/.—‘M plaintiff may unite.. several causes of action-** ^(Concluded). 

(r) Suit by reversioners for deblarattion against validity of transfer made by 
Hindu widow by separate deeds in favour of different persons. 9 O.C. 
326. C 

('?) Suit to enforce a mortgage in which the adverse claims of persons not privy 
to the mortgage and setting up a title paramount to that of the mort- 
gagor and mortgagee are sought to oe investigated. 3 O.L J. 205- 
38 C. 425. D 

(t) A joint suit by a landlord for rent of several holdings, both occupancy and 
non-ocoupanoy. 3 A.L.J. 610=A.W.N. (1906), 253 =*29 A. 18. E 
{n) A creditor claiming, in one suit, to enforce two bonds executed separately by 
father and son. 32 P.R. 1890 ; but see 9 A. 74 and 228. F 

(v) Where one of threp widows of a Mahomedan sued his two other widows and 
his other heirs to have her rights of inheritance declared and two deeds 
of gift in lion of dower given to the two widows separately declared to 
be not genuine, the Judges of the High Court differed as to whether 
the suit was well brought. 12 W.R. 11. G 

(jtf) A claim for inconsistent alternative relief by different plaintiffs. Smith v. 
mchardson, 4 C.P.D. 112-~Annual Practice, 1908, Vol. I, p. 225. H 

The Jurisdiction of the Court, etc.** 

Court to have jurisdiction over all causes of action. 

The right to pin, in one suit, two causes of action against a defendant, cannot 
be exercised unless the Court to which the plaint is presented has 
jurisdiction over both causes of action, 5 A. 178 ; 7 M. 171, I 

o.XKifJ, cia?ms^to^be*^* ^’ ^ No cause of action shall, unless with the 

foi^m^v^ery^ oMm^ leave of the Court be joined with a suit for the 
moveable property. recovery of immoveable property, except— 

(di) claims for mesne-profits or arrears of rent in respect of the 
property claimed or any part thereof ; 

(5) claims for damages for breach of any contract under 
which the property or any part thereof is held ; and 

(c) claims in which the relief sought is based on the same 
cause of action : 

Provided that nothing in this rule shall be deemed to prevent 
any party in a suit for foreclosure or redemption from asking to be 
piit into possession of' the mortgaged property. 

(Notes). 

(Old Act). 

Corresponding section — This rule corresponds to Rule [a) of S. 44 of Act XIV of 1882. 

(i) The words to obtain a decl^lration of title to immoveable property is 

omitted in para (1). « 

(ii) The words “ or any part thereof ” in (a) is new. 

(iii) The pmvisioh (c) of R (a) of S. 44 is omitted and the omission is supplied 

by means of the proviso in the new Act. 

(iv) (c) in the'rule^ is new. 

(v) The proviso 14 algSo* new. 
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O. II, r. i] Act Y of 1903 (odde op civil pjiOOEDUEB,) 

(General). 

(1) Scope and applicability of the rule. 

(а) The rule does not forbid the joinder of several causes ot action, entitling the 

plaintiff to the recovery of immoveable property, but a joinder, witib 
such causes of action, of other causes of action of a different character 
except in the cases therein specified. 5 M. 161. J 

(б) The rale only prohibits the joinder, with a suit for recovery of immoveable 

property, of a cause of action of a different nature. A.W.N, (1906), 
64 ; 17 A. 274 ; 25 A. 229 ; 23 A.W.N. 10 ; 5 M. 161. K 

(c) There is nothing irregular m seeking to recover moveable and immoveable 
property in the same suit, if the cause of action is the same in respect 
of both. 10 M. 375 ; 14 M.L.J. 8 ; 31 0. 262-31 1.A. 10=8 C.W.N. 
146. L 

’d) Joining a^laim for grain in a suit to recover possession of a house will be 
a misapplication, unless leave of the Court is obtained. 8 A. 191 ; 

6 A.W.N. 46. M 

fe) A suit for recovery of a mortgage-debt, with an alternative prayer for sale 
of the mortgaged property, is not a suit for recovery of immoveable 
property within the meaning of the rule. 14 M. 284. N 

'(/) The rule merely permits the joinder in one suit of a claim for recovery of 
immoveable property with one for mesne-profits in regard to the same 
property. It does not prohibit separate suits in respect of land and 
mesne-profits, which are distinct claims, 19 0. 615 (8 C. 598= 10 O.Ij.R, 
859 ; 17 0. 968 ; 12 0. 482, B) ; 11 M. 161, dissented from* 0 

,((/) The rule is not applicable to a suit unless it is for the recovery of 
immoveable property. Even m those cases, defect of muitifariousness 
is cured if leave of the Court is obtained previous to the bringing of 
the suit. 7 O.W.N. 363. p 

{h) The rule does nob apply to a case where the plaintiff mortgagee sues for 
sale or foreclosure of the mortgaged properties oombinmg in the same 
suit both the mortgages which he holds over separate properties. 
25 A. 229 ; 1903 A.W-N. 19. Q 

(t) The words “ cause of action ” are not used in their ordinary meaning and 
are simply equivalent to claim.” The obscurity of S. 44 is no reason 
for disregarding the plain rules given in S. 43 ot Act XIV of 1882. 
3 L.B.R. 66. R 

(j) There is no bar to separate reliefs, arising from the same cause of action, 
being claimed in the same suit.. 6 1907 = 28 P.L.R. 1907 

(10 M. 376 and 606 ; 23 B. 379 ; 390 P.R. 1898, F) ; 24 A. 663 ; 129 P.B. 
1889 , 78 P.B. 1902 and 87 P.B, 1903, diet.)* S 

(A*) The rule forbids a joinder of declaration of title to immoveable property 
and a claim to recover damages onjaocouut of obstruction, slander and 
injury to property on a particular occasion. 17 M.L.J, 136>‘(31 1. A. 10, 
dist). T 

(2) Appeal. 

(ct) No ^lios from an ordei rejecting an application for leave to join another 

cause of action with a suit for the n‘covery of immoveable property 
But an order rejecting the plaint was a decree and was appealable. 
8 A. 191; 6 A.W.N, 46, U 


3668 ^510 



152 Act Y of 1908 (code op civil procedure). [0* II, r. 4* 

{General)— (Concluded ) . 

(6) When there is material error as to misjoinder in the trial ofjthe suit, the 
duty of the appellate Court is to direct the Court of first instance 
to amend the plaint. 126 P.R. 1862 ; 80 P.E. 1888 ; 189 P.R. 1888, ¥ 

(3) Objection as to misjoinder. 

(a) — should be taken in the Court of first instance and not for the first time 

on appeal. 5 B. 554 ; 16 A. 130 ; 14 A.W.N, 11. W 

(b) When objection is disallowed in the Court of first instance and the suit 

decreed, the proceedings of the lower Court imply and indicate that 
leave was given to the joinder. 2 A.W.N. 207. X 


(4) Limitation. 

Where leave was not obtained for the institution of a suit for money due on 
accounts and for land and the suit was dismissed for misjoinder, the 
time occupied in the previous proceedings should be deducted in com- 
puting the period of for instituting separate suits. 20 M. 48. Y 


(5) Waiyer. 

The rule w^as intended for the protection of the defendant. The defendant may, 
by his conduct, waive the benefit of the rule. 8 O.L.J. 196. Z 

/. — ** Unless with the leave of the Court,^* 

(General). 

(а) Under English rule leave should be obtained before writ is issued. 11 O.D. 

905. Pilclier v. iii/ids— Annual Practice. 1908, Vol. I, p. 226. A 

(б) Leave may be given afterwards if good cause is shown. Musgrave v. Stevens, 

W.N. 11881, p. 163 ; Clark v. Wray, Tj.R. 31 C.D. 68 ; Wilmott v. JPm- 
hold House Jc, Co., 61 L.T. 652— Annual Practice, 1908, Vol. I, 
p. 227. B 

(c) Leave is only required when another cause of action is bo be joined. Where 

the other claims are mere machinery leave is not required. Gladhill 
V. Hunter, 14 C.D. p. 494— Annual Practice, 1908, Vol. I, p. 227. C 

(d) The law does not require a plain tifi at once to assert all his titles to pro- 

perty ; or to be thereafter estopped from advancing them, A plaintiff 
may, with the leave of the Court, join causes of action ; but he is 
nowhere compelled to do so. 6 A. 358. D 

(e) One suit for both moveable and immoveable property without leave of the 

Court did not contravene the provisions of the rule. 2 A.W.N. 85 ; 
24 A, 368 ; 11 A. 33, fol.; 10 M. 375 at p. 606, refd, to, X 

(/) Suit for specific performance of an agreement to sell a share may be joined 
with a suit to recover a sum of money due from defendant on promis- 
sory notes, 7 O.L.R. 171 ; 6 0. 828. F 

(g) Defect of misjoinder is cured, if the Court proceeds to the trial' of the suit 

and does not reject the plaint or return it for amendment. 9 A. 221 ; 
7^A,W.N. 31. G 

(h) Leave will be given, where it is sought to recover real and personal estate 

comprised in the same instrument. CooTi: v. Enchmarch, 2 C.D. Ill — 
Annual Practice, 1908, Vol. I, p. 228. H 
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O. II, r. i ] A-Ct ¥ of 1908 (code op civil procedure). 

Unless with the leave oi the Court.** — [Coniinued). 

(General)-- (Contimied). 

(1) Joinder of causes of action. 

A. — Administration. 

Suit to administer the assets of a deceased person and in the claim various 
dealings by the executors of the estate are complained of as acts of 
bad administration and sought to bo redressed are not separate causes 
of action. 26 C. 891. I 

B. — Damages. 

There is nothing to prevent a claim for damages and a claim for title being 
joined with a claim for possession under S. 9 of Specific Belief Act. 

15 A, 384: = 13 A.W.N. 163 J 

C. — Declaration. 

fa) Suit for a declaration of title to certain immoveable property and also for 
the cancelment of two sale deeds affecting the same property is not 
bad. A.W.N. (1906), 64 = 3 A.L.J. 123. K 

(b) Suit, by plaintiff’s representing a community, for declaration of title to a 

temple and a personal claim for damages bad. 17 M.L.J. 135. h 

D. — Mortgage. 

(а) Suit for the realisation of the amount of two mortgages of separate proper- 

ties held by the plaintiff by their foreclosure not bad. 25 A. 229 ; 23 
A.W.N. 19. It 

(б) But as it to enforce a mortgage in which the adverse claims of persons, not 

privy to the mortgage and setting up a title paramount to that of the 
mortgagor and mortgagee, are sought to be investigated not maintain- 
able. SC.L.J. 205= 33 0. 425. N 

(c) Joinder of compensation for portions of the land mortgaged which had been 

taken for public purposes in a suit for redemption of certain property 
usufructuarily morrgaged to defendant is barred. 1 A.W.N. 41. 0* 

E. — Mesne profits. 

(а) Where a plaintiff sued for possession of -immoveable property upon a 

forfeiture and for rent in respect of the said property and got a decree, 
a subsequent suit for mesne profits is barred. 17 A. 538 (3 A. 160 ; 

11 M. 161, refd. to). p 

(б) Claims for the recovery of possession of immoveable property and for mesne 

profits are distinct claims. Joinder in one suit for recovery of immove- 
able property and mesne profits in regard to the same property is 
permissible. 19 0. 625. g> 

(c) Suit by plaintiff for mesne profits with respect to land for which he was 

then entitled to possession ,* subsequent suit for possession not main- 
tainable. 9 0.0. 322. (19 0. 615 ; 17 A. 533 ; 9 0.0. 225 ; 3 A. 867, 
refd. to). R 

(d) In a suit on title in which the recovery of immoveable property and mesne 

profits are claimed, the Oourt may order separate trials. 14 A. 631 ; 

12 A.W.N. 154 ; 18 A. 219. S 
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Act Y of 1908 (code op civil pkocedukk . r. i 

I.—** Unless with the leave of the Court. **'-{Concluded). 

(General) ^[Concluded). 

F.— Partition . 

(< 2 ) Wheie, in a suit, cause of action arose in the refasal of three male defendants 
to recognise the right of a widow to succeed to her deceased husband’s 
share in the family property, under a partition, which had not been 
completed by actual division, at the time of her husband’s death, it 
would be a denial of justice to hold that relief could not be given in 
respect to moveable and immoveable property. 6 B.L.R. 1. T 

(6) Where in a suit for — plaintiff claimed a share for himself and another share 
as heir of a deceased co-parcener, no misjoinder. 28 0. 785. U 

•Q.— -Possession - 

(а) The rule refers to a suit formed upon an existing title, in which the 

plaintiff asks for a declaration of such title or possession, 6 0. 328 ; 
5 C.L.R. 487 ; 7 O.L.R. 171. y 

(б) Leave refused to join, in a suit, for possession, claims to one- third share of 

immoveable property and one-third share of certain ornaments. 
3 A.W.N. 37. W 

'{c)*Leave of-Court necessary to join in a suit for possession of land, a claim for an 
i njunction to restrain breach of covenant running with the land. Ham- 
blinq v. Wallaui^ W.N. 89, 133 — Annual Practice, 1908, Vol. I, p. 228, X 

(d) An action to establish title and recover rent is not an action for the 

recovery of land ; but if possession is asked for, then it becomes an 
action for the recovery of land. Gladhill v. Hunter ^ 14 O.D. 492 — 
Annual Practice, p. 226. Y 

(e) Not so an action to restrain trespass or entry on certain premises. Shears Jc 

(him) V. Spear, 37 L.J.N.0. 578 — Annual Practice, 1908, Yol. I, p. 226.Z 
H .—Pre-emption. 

(а) Where a zemindari share and the-sir land, held with it, were sold to the 

same vendee by two separate sale deeds executed on the same day, a 
suit to pre-empt both the zemindari and the sir land is no misjoinder, 
17 A. 274 ; 16 A. 272. A 

(б) Suit for specific performance of contract of sale and for pre-emption. 

'Whether the causes of action could lawfully he combined in 
one suit. 96 P.R. 1895. B 

I. — Rent— Suit maintainable. 

(dt) A suit for both enhancement of rent and arrears of rent at an enhanced 
rate. 5 O.W.N. 880. C 

(5) A suit for a consolidated amount of rent of an agricultural holding and a 
right appurtenant to the holding. D 

J. — Infant. 

Suit by an infant, on attaining age, to set aside certain alienations made by 
his mother and guardian during minority, to recover the properties 
alienated, and to recover certain monies alleged to have come into the 
hands of the second defendant ; claim with respect to the money bad, 
though no objection had been taken in the first Court and though a 
fresh suit on the claim might he barred. 5 M.L.J. 63. E 

1C. —Property belonging to a religious institution. 

Suit for possession of some which had been mortgaged more than 12 years 

before institution of suit, together with Rs. 400 on account of its rent, 
not bad for misjoinder. 86 P.W.R. 1908. F 
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5. No claim by or against an executor, administrator or heir, as 
niaima by or such, shall be joined with claims by or against 

against exeoutor.ad- him personally, unless the last mentioned claims 

mimstrator or neir. n 3 i • -.i • 

are alleged to arise with reference to the estate in 
respect of which the plaintiff or defendant sues or is sued as exe- 
cutor, administrator or heir, or are such as he was entitled to, or 
liable for, jointly with the deceased person whom he represents. 

(Notes). 

(Old Act). 

This rule exactly corresponds to S. 44, Buie B of Act XIV of 1882. 

(1) General. 

(a) In suing an executor or administrator it freq^uently becomes a question- 

whether ho should be sued as legal personal representative or per- 
sonally. Bfirding v. H, 17 Q.B.D. 446; Prince v. Haworth, (1906)- 
2 K.B 768— Annual Practice, 1908, Vol. I, p. 229. G 

(b) Where the executor or administrator has been dealing with the assets or 

making contracts in his character of executor or administrator, it be- 
comes a question whether the contracts, being personally entered into 
by him, he should be sued in his character of legal personal represen- 
tative or in his personal character being left afterwards to get payment 
if he could out of the assets in the course of administration. Padwioh 
V. Scott, 2 O.D. 743— Annual Practice, 1908, Vol. I, p. 229. H 

(c) Those to whom the rule relates have the common characteristic that they 

owe their legal condition to the death of another. But there are others- 
of whom this can be predicated, e.g,, legatees or next-of-kin and yet 
they arc not named in the rule. But the common characteristics of 
executors, administrators, and heirs, which is not shared by legatees 
and next-of-kin, is that the fornxer not only acquire a title from the 
deceased but they may represent him. In this is to be found the clue 
to the meaning of the rule. 8 Bom. L.R. 734ss31 B. 106. li 

(d) With reference to plea of misjoinder within the terms of the rule, the Court, 

having proceeded to trial of the suit and not having rejected the plaint 
or returned it for amendment or amended it, should dispose of it on 
the merits. 9 A. 221. S 

(e) Personal claims against executors which have not any reference to the estate 

are not within this rule and may be struck out, "Whitworth v. 
Darbishire, 41 W,R. 317— Annual Practice, 1908, Vol. I, p. 229. K 

(2) Misjoinder. 

(а) Suit for tbe declaration that a certain porcion of the estate in the hands of 

the first three defendants had been ancestral property, for an account 
and administration and for the delivery of jewels and ornaments. The 
claim relating to the ornaments was personal to the first plaintiff. 

6 B. 390. 

(б) Suit comprising a claim for possession in private capacity and a claim for 

injunction in the capacity of a manager of a temple. 12A.W.N. lll.M 


O. 


Ns 
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(3) Joinder— Valid. 

Suit by the assignee of a Mahomedan widow for the recovery of part of the 
assignor’s dower and of part of the assignor’s late husband. 18 A. 
266 ==16 A.W.N. 52. But see 6 B. 390. N 

(6) A claim may be made by or against the heir of a deceased Hindu as his 
representative and again, the same person may claim for his own 
benefit and m his own personal right property of which the beneficial 
ownership has devolved on him by inheritance. 8 Bom. L.B. 734 = 
31 B. 105. See also 79 P.R. 1899. 0 


6 . Where it appears to the Court that any causes of action 
Power of Court to joined in one suit cannot be conveniently tried or 
order separate trials, (jigposed of together, the Court may order separate 
trials 1 or make such other order as may be expedient 2. 


(Notes). 

(Old Act). 

Corresponding section — This rule corresponds on the whole to second para of 
S. 46 of Act XIV of 1882. 

(1) It seems that this rule to a certain extent embodies the provisions in Ss. 46 

and 47. 

(2) The words ‘ any causes of action joined in one suit ’ are new. 

(General). 

il) Under this rule the Court or a Judge may take the initiative and may order 
separate trials. Any defendant may apply, and the Court may confine 
the action to some of the causes of action or may exclude any cause of 
action. Annual Practice, 1908, Voi. I, p. 226. p 

Or may order the pleading to be struck out as embarrassing. United Telephone 
d? Co. V. TasJiCr, 69 L.T. 862 — Annual Practice, 1908, Vol. I, p. 225. Q 

((2) The Court may order the plaintiff or plaintiffs to elect which cause of action 
shall be proceeded with. Universities of Oxford and Cambridge v. 
Qill, 1 Oh, 56— Annual Practice, 1908, Vol. I, p. 225. R 

1.—^* Order separate trials. 

General. 

(1) As far as practicable, all matters in dispute between the parties should be 

disposed of in the same suit. 25 C. 371. S 

(2) When there is misjoinder, the proper order of the Court should be to reject 

the plaint. Dismissal of the suit in against law. 14 0. 435. T 

(B) In case of misjoinder, the best course for the Court is to order separate trial 
in respect of each cause of action. 8 M. 75 ; 4 W.R, 100 ; 8 B. 616; 
5 Haddock’s R. 138; 2 N.W.P. ISSj 5 B.H,0. 30; 3 N.W. 86; 20 
W.R. 482. - ' U 

i(4) Separate trial for mesne profits may be ordered in a suit on title in which 
the recovery of immoveable property and mesne profits are claimed 
14 A. 631; 28 C. 826. y 
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2,—** Make such other order as may be expedient.*^ 

(1) Rejection of plaint. 

A plaint, against several defendants for separate causes of action in respect of 
which they are not jointly concerned. B.L.R. Sup. Yol. 731 ; 2 Ind. 
Jur, N.S. 216 ; 8 W.R. 15 ; 9 W.R. 490 ; 18 W.B. 464 ; 8 W.B. 64. W 

> (2) Consolidation of olaims. 

Where plaintiffs sued the defendant regarding the same subject matter, the 
right procedure is to consolidate the suits or to try each case separately. 
Tc try only one case and regard the others as governed by it is against 
law. 15 W.R. 110; 20 W.R. 482. X 

^ (3) Joint suit— Procedure. 

(a) Where a joint suit was brought by two persons for a declaration that their 
shares in a property attached in execution were not liable to attachment 
on the ground of a previous partition between them and the judgment- 
debtor, and no objection was taken to the frame of the suit, it was held 
that the suit ought not to have been dismissed but that the plaintiffs 
ought to have been allowed to amend the plaint by striking out the 
name of one of them, 15 A. 380. Y 

(h) S. 45 of the old Code ( «0. 2, rr. 3 and 6) is meant to apply to cases in which 
questions arise as to the joinder or severance of several causes of action 
against the same defendant. The Judge can only strike out the name 
of party upon an application being made. 8 B. 616. Z 


(c) If it appears to the Court that the cause of action, alleged against one of the 

defendants alone, and that alleged against him jointly with other 
defendants, cannot be conveniently tried together, the Court may, 
under S. 46 ( = 0. 2, rr. 3 and 6), order the several causes of action to be 
tried separately. This power can only be exercised before the first 
hearing. 20 M. 360 (362). A 

[d) Where a suit is so framed as to be bad for misjoinder of causes of action and 

of plaintifis, tbo proper course is to return the plaint in order that the 
plaintiffs may elect which of them should proceed with the suit. 18 
A. 131 (W.R. 1864, p. 81 ; 2 W.R. 219; N.W.P.H.C. 1868, p. 242; 
li.R. 8 C.P. 107 ; L.R. 22 Q.B.D, 128 ; L.R. 1894, A.C. 494 ; 15 I. A. 
156 ; 16 A. 165 ; 6 B. 266 ; 8 H. 361 ; 4 A. 261, R.). B 

7. All objections on the ground of misjoinder of causes of 
Objections as to action shall be taken at the earliest possible 
misjoinder. opportunity ^ and, in all cases where issues are 

settled, at or before such settlement, unless the ground of objection 
has ‘subsequently arisen, and any such objection not so taken shall 
he deemed to have been waived. 


(N otes). 

(Old Act). 

•This rule corresponds to S, 46 of Act XIV of 1882,— The words on the ground 
of misjoinder of causes of action,” “ the earliest opportunity and in 
all cases before issues are settled ” unless the ground of objection has 
subsequently arisen ” are new. 
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(1) Scope of the rule. 

(a) The rule does not cover a case where several distinct , causes of action are 

joined, as against several defendants, but only applies when there are 
several causes of action against the same defendant or the same 
defendants jointly. 27 M. 80. C 

(b) Plaintifi, the owner of 23 patents, sued defendant for 'infringement, all the 

23 patents being included in one writ. Held^ that the plaintiff was not 
entitled to unite the 23 patents in one action, but must be limited to 
selecting a certain number of them, not exceeding three, in the first- 
instance, as being “ such of the causes of action as may be conveniently 
disposed of altogether.” Saccharm Corp v. Wildt ^ Ch. 410 ; Saccharin 
Corp V. WhitCi 88 L.T. 850— Annual Practice, 1908, Vol, I, p. 229. D’ 

I Earliest possible opportunity,*^ 

(1) General. 

(1) The words “ before the first hearing ” in the corresponding section of- Act 

XIV of 1882 (i.e., S. 46) are imperative. 7 A. 79 at p. 100. E* 

(2) The objection should betaken in the first; Court. 6 B, 664 ; 9 A. 221;. 

16 A. 130. F 

(3) Objection taken only m appeal will not be given effect to unless it is clearly 

apparent that there was a defect in the trial in consequence of 
misjoinder, 20 W.R. 240 ; 11 W.R. 273. G- 

(4) If objection is disallowed by lower Court, the High Court in special appeal 

will not interfere. 20 >V.B. 147 ; 2 N.W.P. 443. ' H. 

(5) When there is misjoinder of causes of action and of defendants, but wh^ 

only one out of several defendants takes the objection, and the firs^ 
appellate Court dismisses the suit altogether and it is not shown i 
second appeal that the defect has affected the merits of the case or- the 
jurisdiction of the Court (vide S. 578 of the old Code — S. 99 of the 
present Code), the High Court may reverse the first appellate Court’s 
decree and remand the appeal for disposal ont he merits. 4 A. 168’ 
(1G5). But see 6 A. 106. I 

(6) If objection as to misjoinder is taken in the written statement, the Court 

must raise an issue and decide it. 8 W.R. 15 ; 9 B.L.R. 241. 

(2) Function of an appellate Oourt when misjoindep allowed by lower Court. 

It should dispose of the suit in the manner m which the lower Oourt ought to 
have disposed of it by returning the plaint for amendment. 6 M. 23 
15 A. 380 ; of, 4 A. 163 and 6 A, 106, supra. But see 7 A. 86O4. K. 

OKDEE III. 

Becognized Agents and Pleaders. 

1. Any appearance 1 , application or acL 2 in or to any Court,. 

required or authorized by law to be made or done- 

Appeatanoes, etc., , • 1 u 

may be in person, by by a party in sucb Court, may, except, wnere 

otherwise expressly provided by any law for the 

’ ■ time being in force, be made or done by the party 

in person 3, or by his recognized agent or by a pleader duly 

appointed to act on his behalf 3: 

Providecl that any such appearance shall, if the Oourt so directs, 
be made by the party in person. 
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(Note s}. 

(Old Act). 

This mle corresponds to S. 36 of Act XIV of 1882 — 

(1) The words, by a party to a suit or appeal in such Court ” in S. 36 of the 

old Code have been replaced by the words “ to be made or done by a 
party in such Court.” 

(2) The words in the proviso “ If the Court so directs ” are placed between 

“ shall” and be ” in the rule, instead of at the end as in the old Act. 


(1) General. 


Appearance**' 


ll) To appear for a client in Court is to be present and represent him in the 
various stages of the litigation, at which it is necessary that the client 
should be present in Court, by himself or by some representative. 
6 0. at p. 500. L 


(2) The word ^‘appearance” does not mean actual presence before Judge in 
Court, e.g., of a mookhtear standing behind a pleader. 10 W.R. 355. M 


(2) What constitutes appearance. 

(а) The defendant, having once appeared, failing to appear on a subsequent . 

day. 5 I.A. 233 =2 A. 67 ; 3 B.L.R. 121 ; 21 C. 269 ; but see 23 0. 738.N 

(б) When a pleader appears but has no instructions. 20 W.R. 53. 0 

(c) When a counsel leaves the Court after application 'for postponement 

on his client’s behalf is refused. 23 0. 991 ; 27 C. 529 = 4 O.W.N. 237. P 

(d) When a decree is passed on a solehnamah and the defendant afterwards 

says it is a forgery. U W.R. 299. 9 

(e) Written statement refused and issues framed in the presence of defendant’s 

pleader. 1 B, 217. R 

(/) A party present by pleader but no written statement filed. Marsh 32, 7 
W.R. 295. S., 

(^) Party present in Court merely for applying for an adjournment, which is 
refused. 23 B. 414. T 

(h) Vakil present and saying he had no time to prepare. 20 A. 294 ; 16 B. 23 ; 
26 M. 267 ; of. 20 A. 195 and 12 C. 603. U 


(3) Appeai^ance, held not to be appearance. 

(а) Appearance by a pleader with a vakalatnamah but without any instructions 

to conduct the client’s case. 8 A. 140 ; 20 A. 195. V 

(б) A pleader appearing for a client but able, if not instructed, to go on with the 

case. 12 C. 605 ; 4 B.H.O. 206 ; 6 B.L.R. 688 ; 22 A. 66 ; 8 B.L.R. 44 ; 
8 O.W.N, 621. W 


(c) Appearance by a pleader, appointed not by the party but by a third person. 

18 A. 241. X 

(d) The mere filing of a vakalat on a previous day for the purpose of objecting 

to an attachment before judgment, 7 A. 638 ; 7 W.R. 81 ; 11 O.L.R, 
537. Y 

(e) Mere appearance on a previous date of hearing, the party being absent at 

later hearing. 23 C. 738 ; 19 A. 366 ; 20 B. 736 ; 6 W.R. 86. 

sees 21 
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Ap peara nee. ( Co'ncluded ) . 

(/; The absence of a defendant when he is prevented by the fraud of the plaintiff 
from appearing on the last day of hearing. 18 W.B. 457. A 

(^) The absence of the plaintiff’s pleader, when the case was decided. 10 W.R. 
348. B 

{h) Appearance by pleader merely to ask for an adjournment. 31 0. 169. C 

{%) Where a party appears by a pleader, who is instructed only to apply for an 
adjournment and whose duty ends when the adjournment is refused, 
and the party absents himself at later stages of the suit. 23 B. 414 ; 

8 O.W.N. 621. D 

(j) Where an appellant is refused postponement and the appeal is disposed of in 
his absence. 15 W.B. 143. B 

' To ‘ act ’ for a client in Court is to take, on his behalf, in the Court or in the 
offices of the Court, the necessary steps that must be taken in the 
course of litigation in order that his case might be properly laid before 
the Court, 6 0. at p. 500. F 

The mere writing a petition for a party, who presents it in Court, is not acting 
for him. 9 B.L.R. 18. G 

3.—** By the party in person.** 

A person alleged to be a lunatic may appear by a vakil or in person. 7 0. 242 

9 O.L.R. 13 ; (1864) W.B. 268. H 

''Or by his recognized agent.** 

(1) Recognised agent not entitled to sue or to appear in his own name. 13 W.R. 
844 ; 5 B.L.R. 11. I 

. (2) An application, under S. 258 of Act XIV of 1882, is not legal, if it is made 
by the general attorney of a decree-holder, at a time when the decree- 
holder is resident within the jurisdiction of the Court. 26 A, 39 = 
1903 A.W.N. 172 ; 23 A. 499 (1 A. 510, dist). J 

(3) A recognised agent is incompetent to address the High Court as a suitor 
himself may do. 3 W.R. 18. K 

.(4) An application to sue in forma pauperis cannot generally be made by a 
recognised agent. 4 B.H.O. 91. L 

» (6) The filing of a plaint, not by a recognised agent within the meaning of 
S. 17 of Act VIII of 1859, is not proper. But the objection on such 
ground is purely technical. 15 W.R. 245, M 

‘{d) The agent could not be prevented from executing the decree, which he had 
obtained as agent, if the objection is virtually waived. 12 B. 68. N 

(7) A person holding a power of attorney may act on the power or not as he 
may think proper. 8 0. 317. • 0 

j(8) Presentation by agent of a pardahnashin woman is good, S. 8 of the 
Letters Patent notwithstanding. 24 A. 172; A.W.N. (1901), 213 
j22A.33, p 
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4.—** Or by bis recognized agent,*' — {Concluded) , 

(9) Filing and verification of a plaint by an agent, "when party is residing 

within the jurisdiction of the Court not proper. 1 Agra 115. Q 

(10) Neither a pleader nor an agent, holding a power of attorney authorising 

him to act and appear for a party to a suit, can bring the suit to a 
close, by offering to be bound by oath of the opposite party in a 
particular form. 14 B. 465 ; 76 P.R. 1900 ; 18 P.R. 1891 ; 27 0. 229 ; 
72 P.R, 1894, dist. R 

(11) A mere power to sue does not authorise an agent to do more than employ 

a vakil on the condition of paying him a reasonable remuneration. 
10 B. 18. S 

(12) A recognised agent is competent to act on his client’s behalf in submitting 

a matter in dispute to arbitration. 64 P.R. 1870; 1 P.R. 1882; 48 
P.R. 1882 ; 170 P.R. 1883. T 


S, — ** By a pleader duly appointed to act on his behalf." 

(1) Pleader of Court. 

The words do not simply mean a person duly appointed by the party in 
suit, but a pleader duly appointed, according to law regarding pleaders 
in force in the particular Court. 8 B. 105. U 

*^2) Advocate. 

He is not entitled to file an application in the Registrar's Office of the High 
Court. 13 W.R. 60. Y 


2 . The recognized agents of parties by whom such appear- 


JEtecognized agents. 


ances, applications and acts may be made or done 
are — 


{a) persons holding powers-of-attorney, authorizing them to 
make and do such appearances, applications and acts 
on behalf of such parties ; 

(b) persons carrying on trade or business for and in the 
names of parties not resident ^ within the local limits 
of the jurisdiction of the Court within which limits the 
appearance, application or act is made or done, in 
matters connected with such trade or business only, 
where no other agent is expressly authorized to make 
and do such appearances, applications and acts. 

(Notes). 

(Old Act). 

'This rule corresponds to S. 37 of Act XIV of 1882— 

(i) The provisions contained in [b) and the last paragraph are omitted, 

(ii) The words general ” ** from parties, .is made or done” are omitted in (a) 
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Objects and Reasons. 

“ The provisions of the existing Code, which are represented by this clause are 
in somewhat different terms and are limited to persons holding 
general power of attorney within certain local limits. The Committee 
think it necessary to preserve these limitations and have made the sub- 
clause general. It follows that the present clause 37 (b) becomes 
unnecessary. It is included in sub-clause (a).” 

The last paragraph of S. 37 has been omitted as no longer necessary.” 
(See the Statement of Objects and Reasons). 

Scope of the rule. 

S. 432 of Act XIV of 1882 ( = S. 85 of the present Code) does not prevent the 
institution of a suit by an Independent Prince in his own name and 
through a recognised agent other than one appointed under this rule. 
10 0. 136 ; 19 A. 510 ; 17 A.W.N. 135 ; 165 P.R. 1889. 


(1) General. 


/ . — ** Recognised agents^ * * 


The manager or agent is one, who has an initiative and independent discretion, 
albeit possibly subject to principles and general orders prescribed for 
his guidance. 

A mere servant employed to carry out orders to execute a particular commis- 
sion, or a factor, or a common agent, who is not identified with the- 
firm, for which he acts, is not such an agent. 4 B, 416. W 


(2) Recognised agents, who are. 

(a) An attorney, having a warrant of attorney of a defendant to receive a 
declaration or plaint, &c., m any action or suit to be brought for the 
recovery of certain moneys and to confess the same action or suit or 
else to suffer or consent to, a judgment or decree in the said action or 
suit by default or in any other way to pass or be pronounced against 
the defendant. Bourke Rep, O.C. 244. X 

(5) A person, holding a general power of attorney from a marwadi who had been 

absent upwards of four months, 6 B. 100. Y 

(c) The muuim of a firm, which has ceased to carry on business, engaged in 

colleoting the assets of such firm and otherwise winding up its afiairs. 
9B.H.0. 427. Z, 

(d) The daughter-in-law of plaintiff who is extremely ill acting as recognised 

agent without a written authority to present the plaint. 9 P.R. 1878. A 

(3) Who ape not recognized agents. 

(a) A gumasta of a firm, when the business of the firm ceased before the insti- 
tution of suit. 5 B.L.R. 11 ; 13 W.R. 344. B 

(6) An agent of a party residing within the jurisdiction of the Court. 1 Agra 

116. 

(c) The munim of a firm, when the partner is present within the jurisdiction. 

Both of them should join together in presenting a plaint or appoint- 
ing a pleader. 6 B.H.C. 160. D 

(d) A mere mukhtar, unless specially authorised. 17 W.R. 389. B 

(e) A political agent. 11 B. 53. B 
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/, — “ Recognised agent s-**‘-~(Concluded). 

(/) The donee of a power having mere authority to look after a case, 12 C. 173 
at p. 178 or having mere power to sue. 10 B. 18. Gr 

(f;) A person holding a general power of attorney at a time when the principal 
is resident within the jurisdiction. 23 A. 499 ; [.26 A. 19=A.W.N. 
(1903), 172. H 

(h) An agent carrying on business at Lyallpur in the name of the partners of a 
firm resident in England. 109 P.R. 1907= [19 0. 678 ; A.W.N. (1899), 
55; A.W.N. (1891), 152, E.]. I 

(%) Partner under Gl. 1. S. 17 of Act VIII of 1859. 1 Hyde 97, but see contra 
7 B.L.R. 58. J 

(?) A Bombay firm simply employed by the owners of a Ship visiting Bombay. 

7 B.H.O. 159 ; 8 B.H.O. 169. [K 

2. — Not resident.** 

Cleaning of the term. 

(а) The term — covers every absence which may reasonably be supposed to have 

been within the contemplation Vjf the Legislature in using that term. 

6 B. 100. L 

(б) “ Reside ” is an ambiguous and elastic espression and has to be interpreted 

with the object and character of the provision in which it occurs. A 
liberal construction should be placed upon the term “ non-resident.” 
14 M.L.J. 223. M 

(c) The term ‘Non-resident’ signifies a person, who is not, at the time when 
some act is done by the agent, present within the jurisdiction of the 
Court. It may include a person temporarily absent. 2 A.L.J. 626= 
A.W.N. (1905), 221 = 28 A. 135. N 

3 . (1) Processes served on the recognized agent i of a party 

^ . . shall be as effectual as if the same had been served 

Service of process . , ^ i • 

on recognized agent. OR the party in person, unless the Court otherwise 

directs, 

(2) The provisions for the service of process on a party to a suit 
'Shall apply to the service of process on his recognized agent. 

(Notes). 

(Old Act). 

, This rule corresponds to S. 88 of Act XIV of 1882 — 

The words “ or appeal ” are omitted in sub-rule (1). 

The words “ of this Code ” are omitted in suh-rule (2). 

J.— ‘‘Processes served on recognised agents, etc.** 

"Service of process on recognised agent. 

(1) Where one of several representatives of a deceased judgment-creditor applies 
for the execution of a decree, a general power of attorney is not neces- 
sary, but it is sufficient if the applicant is authorised, under S. 116 of 
Act VIII of 1859, to act for the other representatives. 2 B. 109 ; 2nd 
Ed., lOS. 0 
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Processes served on recognised agents^ etc,**— {Concluded), 

(2) Service of notice on the parties and not on their pleaders, is not barred by 

this rule. W.R. 1864 (Mis.), 21. p* 

(3) A person holding a power of attorney, even if authorised by the power to 

appear and defend suits, is at liberty to refuse to accept service of 
summons. 8 0. 317. g 

(4) Service upon an attorney’s clerk of an order directed to be served on the* 

attorney is not good. 2 Hyde 117. R 

4 . (1) The appointment of a pleader i to make or do any 
Appointment of appearance, application or act for any person shall 
pleader. be in Writing 2, and shall be signed by such person 

or by his recognized agent or by some other person duly authorized 
by power-of-attorney to act in this behalf. 

(2) Every such appointment, w'hen accepted by a pleader 3, shall 
be filed in Courts, and shall be considered to be in force until 
determined with the leave of the Court, by a writing signed by the* 
client or the pleader, as the case may be, and filed in Court, or 
until the client or the pleader dies or until all proceedings in the 
suit are ended so far as regards the client. 

(3) No advocate of any High Court established under the* 
Indian High Courts Act, 1861, (24 and 25 Viet, c 104), or of any 
Chief Court, and no advocate of any other High Court who is a 
barrister shall be required to present any document empowering 
him to act. 

(Note s). 

(Old Act). 

This rale corresponds to S. 39 of Act XIV of 1882 — 

The words “ for any person” “and shall be signed... to act in this behalf” 
are new in sub-rule (1). 

The words “Every,” “when accepted by a pleader,” “determined,” “ or the 
pleader as the case may be,” “ until the suit is,” in sub-r. (2) are new. 

The words “ under the Indian High Courts Act, 1861,” “ or of the Chief Court 
.. ..Sind” in sub-r. (3j are new. 

Objects and Reasons. 

“The Committee are uncertain whether it is necessary to make a reference to 
the Court of the Judicial Commissioner of Sindh, The point is one 
for the Government of Bombay.” 

“ They also suggest, in the alternative, that the privilege now enjoyed by alb 
Advocates, enrolled in Chartered High Courts, shall be extended to 
those Advocates enrolled in non-Ohartered High Courts, who are- 
members of the English or Irish bar or of the Faculty of Advocates in 
Scotland.”— (See the Statement of Objects and Beasons), 
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/. — **The appointment of a pleader,** 

Not merely authorised mukhtars, but other persons, generally, are at liberty 
to appoint pleaders by vakalatnamas. 7 W,R. 481 ; 134 P.R. 1890. S ^ 

2,—** The appointment shall be In writing,** 

(а) The appointment of a pleader to make or do any appearance, application 

or act in or to a Civil Court must be in writing and it must be executed 
by the party or by a person acting on his behalf and acting under 
the authority of a geneial power of attorney or Mukhtamama. 7 W.R,. 
681 ; 16 A. 240 ; 14 A.W.N. 62. T 

(б) A letter held to be sufficient authority, if sufficiently stamped. 1 C.W.N. 

ccvii. 

(c) A Mukhtamama under seal is as good as a Mukhtamama under signature. 

The vakil is responsible for the authenticity of the signature and the 
Judge should not inquire into it. 7 W.R, 475. Y 

(d) A person having a powec-of-attorney executed by the agent-in-chief of a 

company can validly appoint a pleader to conduct the case. 6 A.W.N. 
172. W 

(e) Certain illiterate appellants caused their signatures to be put on a vakalat- 

namah by the pen of their family priest and in their presence. The 
vakalat is a valid document. 14 A.W.N. 90. X. 

When accepted by a pleader.** 

(а) The acceptance of a vakalat should be unconditional in all cases. 14 W.R. 

7 ; 12 A.W.N. 78. Y 

(б) Vakalat, executed in favour of two vakils, may be accepted by one of them. 

16 M. 285. Z. 


4, — ** Shall be filed in Court, etc,** 

(1) Vakalatnamah, how long in force. 

(а) Every appointment filed in Court remains in force until revoked, by leave 

of the Court, by a writing signed by the client and filed in Court. 
6 B. 416 at p. 420 ; 22 0. 946. A 

(б) A vakalatnamah remains in force until all proceedings in the suit are ended. 

20 B. 198. B 

(2) Fresh vakalatnamah not necessary. 

(a) Where the Collector of a district, agent for the Court of Wards, filed a* 
suit on behalf of the ward and executed a vakalatnama to a pleader, 
whom he retained to conduct it, and the Collector died before the suit 
was determined, no fresh vakalatnamah was necessary. 15 M, 135 ; 0 

(h) to appear in execution proceedings after a decree is passed, e.g., to answer 

a claim advanced to attached property. 6 B.H.O. 83 ; 20 B. 198 ; D' 

(c) to appear in a remanded case. 4 M.H.C. xiii ; B 

(d) for an application for a new trial. 12 W.R. 465 ; p" 

(e) to appear in proceedings in the High Court, referring to a subsequent appeal 

to the Privy Council. 8 W.R. 92 ; 0’ 

(/) for restoration of an appeal. 16 A. 65 ; 12 A.W.N. 222, 


H 
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4.—** Shall be tiled in Court, etc.’*— (Concluded)* 
f$) Delegation of authority. 

(ft) A pleader may hand over his brief to another. 9 A. 613 (Mis. case No. 1) ; 
9 0.0. 65. I 

(h) The applicant’s dnly appointed pleader could not delegate his authority to 
the pleader of his co-defendant, when the applicant was not present to 
accede to such delegation. 20 B. 293 J 

^ (4) Neglect of pleader. 

should not be visited on an innocent client when it is in the power of the 

Court to mitigate the result by the exercise of a little indulgence. 
IIO.L.R. 11.' K 

(5) Advocate of the High Court. 

He can perform, on behalf of a suitor, all the duties that may be performed by 
a pleader, subject to his exemption in the matter of a vakalatnamah 
and to any rules, which the High Court may make regarding him. 
9 A. 617. L 

5. Any process served on the pleader of any party or left at the 
Service of process office or ordinary residence of such pleader, and 
on pleader 1. whether the same is for the personal appearance 

of the party or not, shall be presumed to be duly communicated and 
made known to the party whom the pleader represents, and, unless 
the Court otherwise directs, shall be as effectual for all purposes as 
if the same had been given to or served on the party in person. 

(Notes) 

(Old Act). 

This rule corresponds to S. 40 of Act XIV of 1882— 

The word Processes ” is changed into “ Any process.*’ 

The words “ relative to a suit or appeal,” “ in relation to the suit or appeal ” 
are omitted. 

(General). 

S. 40 of Act XTV of 1882 (=:this rule) applies as much to advocates as to any 
other persons coming within the definition of pleader in S. 2. 


7 0.0.303. M 

/. — Service of process on pleader.** 

'{a) Service of summons on a pleader calling on a party to appear and give 
evidence is good service. 6 B.H.C. 14. N 

(b) So also is service of notice of appeal upon respondent’s pleader. 15 W.R. 

290. 0 

(c) Service on the attorney on the record is good after a decree nisi in a divorce 

suit. 6 B. 416. P 


^(d) Service on a pleader is equivalent to service on his client, and the pleader 
cannot withdraw merely by writing on a notice that he no longer 
appears in the case. 7 0-0. 303. Q 
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6 . (1) Besides the recognized agents described in rule 2 any 
A^eut to accept person residing within the jurisdiction of the 
Court maybe appointed an agent to accept service 
of process. 

(2) Such appointment may be special or general and shall be 
^ ^ made by an instrument in writing signed by the 

Appointment to • • i n i . ^ i? . 

be in writing and to principal, and such instrument or, if the appoint- 

be filed m Court. ment IS general, a certified copy thereof shall 


be filed in Court. 


(Notes). 
Old Act* 


This rule corresponds to S. 41 of Act XIV of 1882 — 

“In section 37 is changed into “ in rule 2.” 

For the words “ duly attested,” the word “certified ” is substituted. 


ORDER IV. 

Institution of Suits. 

1. (1) Every suit shall be instituted by presenting a plaint i 
Suit to be com- *0 the Court or such officer as it appoints in this 
menced by plaint. behalf 2. 

(2) Every plaint shall comply with the rules contained in 
Orders VI and VII, so far as they are applicable. 

(Note s). 

Old Act* 

I. The sub-rule 1 corresponds to S. 48 of Act XIV of 1882. 

II. The sub-rule 2 is new. See 00. VI and VII, m/m, in which the greJator 
part of existing provisions on this subject are to be found. 

L’—** Every suit* ***by preseating a plaint * 

(1) Sait when commenced. 

(а) A suit must commence with a plaint. A proceeding capable of terminating 

in a decree or an order having the force of a decree cannot on that 
ground alone be deemed to be a suit. 22 M. 268. R 

(б) An action means a civil proceeding to be commenced by writ or in such 

other manner as may be prescribed by rules of Court. Where, there- 
fore, the rules proscribe an originating summons as the method 
of procedure, the proceedings so commenced constitute an action. 
Re Fawntti C.D, 281 — Annual Practice, 1908, Vol. 1, p. 5. S 

(2) Date oC anit— Pi^esentation of plaint. 

The date of cli«- original presentation of .the plaint m a suit determines the 
date thereof, notwithstanding the subsequent stages through which 
it may pass, such as transfer, return or otherwise. 3 W.R. 20 ; 16 W. 
R. 47 ; 19 W.R. 169 ; 7 W.R. 241 ; 3 N.W.P. 202 ; 23 W.R. 447 ; 4 
A. 37; 19 B. 46; 19 B. 320 ; 27B.3:,0; 6 B»L.R. 198 ; 19 0. 780 ; 
12 A. 129 ; 15 A. 66 ; 24 A. 218 ; 27 0. 814 ; 31 0. 76 ; 82 P.W.R. 
1907 ; 3 M.L.T. 68 ; 29 A. 749 ; 27 A. 411 ; 23 A. 423 ; 16 M. 29 ; 16 
M. 78 ; 22 M, 494 ; 7 M.L.J. 197 ; 7 M.L. J. 257. T 


3663’ — * " ■ 22 



168 


Act Y of 1908 (CODE OF civie procedure). [0. lY, r. 1 


i,-^**Bvery suit., by presenting a plaint.** ^{Concluded). 

EXAMPLES. 

The date of a suit is not altered by : — 

(a) The amendment of a plaint or a return thereof by presentation to another 

Court, 16 W.R. 47 ; U 

(b) The transfer of a suit to another Court and admission thereof by such 

Court, 3 W.R. 20 ; Y 

(c) The non-acceptance of a plaint on the day on which it was actually 

presented, 19 W.R. 159 ; W 

(d) The Registration of the plaint, 7 W.R. 241 ; 8 N.W.P. 202 ; X 

(e) The re-presentation of the plaint after amendment, 23 W.R. 447 ; 

19 B. 320; Y 

(/) The appointment of a guardian ad htem for a minor defendant, 4 A. 37 ;Z 

(g) The date of supplying deficient stamp duty, 27 B. 330 ; 6 B.L.R. 198 ; 

19 0. 780 ; 29 A. 749, dismiiing from 12 A. 129 ; 15 A. 65 ; 24 A. 218 ; 
7M.L.J. 257; i 

(h) Compare 

31 C. 75 ; 123 P.R. 1907 = 82 P.W.R. 1907 and 3 M.L.T. 63, which decide 
that, when a Court returns a plaint for deficient Court-fee within a time 
to be fixed by it and the plaint is re-presented within such time, the suit 
must be considered to have been instituted on the date of the original 
presentation of the plaint. B 

(8) Two suits on the same day. 

They are presumed to be in the order in which their numbers appear in the 
Register of civil suits. 16 A. 165. C 

(4) Holiday. 

The reception of plaints on an authorised holiday is not illegal, 3 B.L.R. 72 ; 
11 W.R. 537 ; 16 W.R. 230 ; 9 A. 366 at p. 380 ; 18 C. 631. I> 

the Court or such officer, .behalf.** 

(1) Principle. 


The plaint must be presented to the proper Court. 3 N.W.P. 341 . B 

(2) Presentation improper* 

(а) Placing the petition on "the table when the officer is not present. 3 N.W.P. 

341. F 

(б) Presentation'at the private residence of the Munsiff. 7 N.W.P. 6. G 

(c) Presentation, during vacation, to a wrong officer. 6 B.H.O. 264 ; 2 B.H.O. 
42 ; 10 B.H.O. 495 ; 9 A. 191. H 


{d) .Reception of plaints by the Nazir of a Small Cause Court. 18 W.R. 172. I 

(8) Plaint sent by post * 

The institution was considered sufficient, when the Revenue officer on tour 
accepted such a plaint. 8 M. 411. j 

was a suit under Madras Act VIII of 1866 (Bent Recovery). 
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2. The Court shall cause the particulars of every suit to be 
entered in a book to be kept for the purpose and. 

Register of suits. ,, , ,, , i x • 

called the register of civil suits Such entries- 
shail be numbered in every year according to the order in which the 
plaints are admitted. 

(N o tes). 

Old Act. 


This rule corresponds to the last clause in S. 58 of Act XIV of 1882 — 

The words of the old Act “ the particulars mentioned in S. 50 are omitted' 
and the words “ tUo particulars of every suit ” are substituted. 

The words “plainb is” of the old Act is changed into “plaints are ” in the 
new Aoti. 

The necessity for such changes has arisen on account of the splitting up of* 
chapter V of the old Act into Orders IV, VI, and VII in the new Act. 


Register of civil suits^'^ 


(1) Form and contents of Re|'ster. 

(ri) Form of register Vide the First Schedule, Appendix H (Miscellaneous)^. 

No, U. K 

(5) As to further entries that are required to be made in it , — vide 0. XXI, r. 17, 
0. XXVII, r. 8 (1), 0. XLI, rr. 23 and 37, L 

(2) Galcntta ; Rule 281, Original Side. 

The practice is to pi i.oe ordinary mortgage suits on the list of suits for 
liquidated claims. 27 0. 355. ^ M 


OllDEE V. 

Issue and Sbbviob op Summons. 

Issue of Summons. 

1. (1) When a suit has been duly instituted a summons may be 
_ issued 1 to the defendant to appear and answer the 

cl^iim on a day to be therein specified : 

Provided that no such summons shall be issued 2 when the' 
defendant has appeared at the presentation of the plaint aoid 
admitted the plaintifiTs claim. 

(2) A defendant to whom a summons has been issued under 
sub-rule (1) may appear s — 

(a) in person, or 

(b) by a pleader duly instructed and able to answer all' 

material questions relating to the suit, or 

(c) by a pleader accompanied by some person able to answer 

all such questions. 

(3) Every such summons shall be signed by the Judge or 
such officer as he appoints, and shall be sealed, with the seal of the' 
Court. 
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(Notes).* 

Old Act* 

This rule corresponds to S. 64 of Act XIV of 1882 — 

(i) For the words “When the plaint has been registered and the copies or 
concise statements required by S. 58 have been filed” the words 
“When a suit has been duly instituted ” are substituted. 

(ii) “ A defendant to whom a summons has been issued under sub-rule (1) may 

appear ” is new. 

(iii) The provisions as to summons, m this rule, have been re-arranged for the 

sake of greater clearness. 

1.—** Sammons may be issued.** 

(1) Issue of summons. 

Summons ought not to be ordered to issue after the lapse of the period of 
limitation. 5 C. 126. N 

It is presumed that this decision is no authority at present. 

(2) Minor. 

The summons must issue whether the defendant is a minor \or otherwise. 
14 0. 204. 0 

(8) Fresh summons. 

(a)[* An application for a fresh summons toJ|appear should be issued on petition 
showing (1) that a fruitless endeavour has. been made on the part of 
the plaintiff to serve the first summons and '2) that it was not by 
any default of his that he had failed. 1 Ind. Tur. N.^S. 224 ; 3 0. 312 ; 
14 W.R. 336 ; 20 W.B. 62. P 

EXAMPLES, 

(a) The law does not contemplate the issue of a second summons. But, at 
any rate, it gives the Court a full discretion either to issue a second 
summons or not. 14 W.B. 336. Q 

(h) Application for fresh summons rejeoced : — 

When the time for the return of the first summons Having long since 
expired. 3 0. 412, R 

(c) When iu appellant failed, for 12 months, to serve notice of appeal# 
20;W.B. 62. B 


2. — Provided — no such summons. .issued.** 

Hummons not issued. 

The summons need not be issued if the defendant appears voluntarily and 
confesses judgment. 3 B.L.R. 396 ; 14 0. 204. T 


Omission to serve summons is cured by appearance. Bourke 0.0. 244. U 

t 

J .— may appear.** 

<1) Principle. 

An appearance may be made by the party in person, by bis pleader or by his 
recognised agent ; but the concurrence of the pleader or agent is 
, . essential. As soon as he ceases to intend to represent the principalt 

the latter is unrepresented. 23 B. 414 (418). Y 
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may appear.**— [Concluded). 

(2) Appearance valid. 

(а) When a party is present in person merely for the purpose of applying for 

an adjournment. 23 B. 414. W 

(б) in person or by a pleader without putting in a written statement. 

7 W.R. 295. X 


(3) Appearance held not an appearance. 

(n) The mere filing of a vakalatnama. 7 W.R, SI ; 11 C.L.R. 537. Y 

(6) The previous filing of a vakalat and objecting to an attachment before 
judgment. 7 A. 638. % 

(c) No instructions on the part of the pleader or the recognised agent on the 

day of hearing. 4 B.H.C. 206 ; 8 A. 140 ; 20 A. 195. A 

(d) The mere filing of a written statement, 1 N.W.P. 164 ; 6 B.L.E. 688. B 

(e) Pleader present with a power of attorney executed by a third person on 

behalf of the defendant, 18 A. 241. C 

(/) Pleader, with no other instructions, applying for an adjournment, the 
patty being absent. 6 B.L.R. 688 ; 23 B. 414. 0 


Copy or statement 
annexed ^to sum- 
mons. 


2. Every summons shall be accompanied by 
a copy of the plaint or, if so permitted, by a concise- 
statement. 


(Note’s). 

Old Act* 

This rule corresponds to S. 65 of ActJXIY of 1882— 

(i) The words “ mentioned in S. 58 ” are omitted. 

„ (ii) The words ** if so permitted ”*are new. 

Court ma ordbr ^ Where the Court sees reason to require 

defendant^of plain- the personal appearance of the defendant, the 
to appear in per- summons shall Order him to appear in person t in 
Court on the day therein specified. 

(2) Where the Court sees reason to require the personal 
appearance of the plaintiff on the same day, it shall make an order 
for such appearance. 

(N o tie s). 

Old Act. 

The sub-rule (1) corresponds to the first para of S. 66 of Act XIV of 1882 — 

(i) For the word ** if ” the word “where” is substituted. 

(ii) The sub-rule (2) corresponds to the second para of S. 66 of Act XIV 

of 1882. 

(iii) The word “ may *’ is changed into “ shall ” in the new Act, 
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/. — “The sammons stall order.... person.'' 

(a) On the non-appearance of the party, the case may be heard ex-parU. 

1 Oor. 3. 8 A. 20. B 

(h) Great caution should be used in ordering personal attendance on account 
of the penalty attached by law to the non-appearance. N.W.P. 1866, 
p. 371. B 


4. No party shall be ordered to appear in 
person unless he resides — 


No party to be 
ordered to appear in 
person unless resi- 
dent within certain 
limits. 

(а) within the local limits of the Court’s ordinary original 

jurisdiction, or 

(б) without such limits but at a place less than fifty or (where 

there is rail way or steamer communication or other esta- 
blished public conveyance for five-sixths of the distance 
between the place where he resides and the place where 
the Court is situate), less than two hundred miles 
distance from the Court-house. 

(Notes). 

Old Act. 

This rule oor esponds to S, 67 of Act XIV of 1882— 

In (6) the words ** steamer communication or other established public 
conveyance” are new. 

(General). 

(1) The rule does not ejcpressly take into account parties exempted from 

personal attendance. See Marsh 627. G 

(2) The prohibition in this rule applies to suits for rent under Act X of 1869, 

3 W.K. 162. H 

5. The Court shall determine, at the time of issuing the 
Summons to be sammons, whether it shall be for the settlement of 
dthar to settle issues only, or for the 6nal disposal of the suit ; 
disposal, and the summons shall contain a direction 

accordingly : 

Provided that, in every suit heard by a Court of Small Causes, 
the summons shall be for the final disposal of the suit. 

(Notes). 

Old Act. 

This rule exactly corresponds to S. 68 of Act XIV of 1882. 

(General). 

The summons ought to state whether the defendant is to appear for settlement 
of issues or for the final disposal of the case. See M arsh 807 . I 
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6. The day for the appearance of the defendant shall be fixed 
for reference to the current business of the 

ai^Manoe of defen- Court, the place of residence of the defendant and 
the time necessary for the service of the summons ; 
and the day shall be so fixed as to allow the defendant sufficient 
timA i^to enable him to appear and answer on such day. ^ 

(N ote 8). 

Old Ach 

This rule corresponds to S. 69 of Act XIV of 1882 — 

The words “ by the Court with reference to its current business ” are changed 
into “ with reference to the currecit business of the Court.” 

The last para of S. 69 is omitted. 

(General). 

The nature of the rights involved, the importance of the claim, the distance of 
the parfiies from the Courts and often various other ciroamstancos will 
be elements essential to the determination of what time is reasonable. 
3 M.H.0. 167. J 


7.— <*Ti&e day shall be so fixed.^*** ^sufficient time**' 

(1) The defendant should be given sufficient time to appear and file his written 

statement. 6 W.B. 39. K 

(2) Two days held sufficient in a claim for Rs. 6,000 involving questions of 

Mahomedan Law. 3 M.H.O. 167. Ii 

(8) When the time allowed is clearly insufficient, an appellate Court will 
interfere (8 Mad. H,0. 167) ; and order a new trial. 7 B.H.O. 138. M 


Summons to order 
defendant to produce 
doonments relied on 
by him. 


7. The flumraons to appear and answer shall 
order the defendant to produce all documents in 
his possession or power upon which he intends to 
rely in support of his case. 


(Note s). 

Old Act. 

This rule corresponds to S. 70 of Act XIV of 1882 — 

The words “ containing evidence relating to the merits of the plaintifi’s case ” 
are omitted. 

The words ** any document ” arc changed into “ all documents.” 


8 . Where the summons is for the final 

moas ***for find ' disposal of the suit, it shall also direct the defendant 

fii«poaai, defenfiant produce, ou the day fixed for his appearance, all 
■to be directed to , , , 

jroduoe bis wit- Witnesses i upon whose evidence he intends to rely 

in support of his case. 
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(N otes). 

Old Act- 

This rule corresponds to S. 71 of Act XIV of 1882 — 

The word “ when ” is changed into “ where.” 

The word “ also ” is new. 

shall direct.* to produce all witnesses-** 

He can apply for summons to witnesses, vide 0. XYI, r. 1. N 

Service of Summons. 

9. (1) Where the defendant resides within the jurisdiction of 
the Court i in which the suit is instituted, or has 
mi^storoL^uinmons an agent resident within that jurisdiction who is 
for service. empowered to accept the service of the summons^^ 

the summons shall, unless the Court otherwise directs, be delivered 
or sent to the proper officer ^ to be served by him or one of his 
subordinates. 

(2) The proper officer may be an officer of a Court other than 
that in which the suit is instituted, and, where he is such an officer, 
the summons may be sent to him by post ^ or in such other manner 
as the Court may direct, 

(Notes). 

Old Act- 

This rule corresponds to S. 72 of Act XIV of 1882 as amended by Act VII of 1888. 
The word if ” is changed into “ where ” and for the word ordinarily ” the 
words unless the Court otherwise directs ” are substituted in sub-r. 1. 
The words “subject to any rules which the High Court may make in this 
behalf ” of para (2) are omitted. 

" Within the jurisdiction -.of the Court.** 

Processes of High Courts. 

The High Court, on its civil side, has not the power to serve its own process 
out of the local limits of such jurisdiction. 1 Hyde, 136. 0 

Service of summons-** 

(1) Date of service. 

The date of service is that shown in the sheriff's return. 23 0. 573. P 

(2) Due service- 

It is the mode in which, and not the agency by which, the summons is to be 
served that determines due service. 11 B.L.K. 1. Q*- 

(3) Irregular service. 

(n) A special bailiff cannot be sent to serve civil process ‘in a foreign country. 

2 B-h-R. 59. R 

(5) In a suit on joint promissory note, the irregular service of summons on two 
defendants cannot be a ground of objection for the third, who was 
properly served. 2 B.Ii.R. 7. S* 
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2.—** Service of summons,**— {Concluded). 

(^} Object of service. 

The object of all service was, of coarse, ouly to give notice to the party on whom 
it was made, so that he might be aware of, and able to resist, that 
which was sought against him, and where that had been done, so that 
the Court might feel perfectly confident that service had reached him, 
everything had been done that could be required. Ho;pe v. H., 4: De 
G.M. and G. p. 342 ; Kistler v Tetimar, (1905) 1 K.B. p. 46 ; Dymond v. 


Croft, 3 C.D. 512, T 

And mere technicalities have been disregarded. Harnner v. Clifton, 1 Q.B. 
238 — Annual Practice, 1908, Vol. I, pp. 44 and 45. U 

(5) Effect of service. 

A person duly served, who does not appear, is nevertheless a party. Be-iJua»5, 
1 Oh. 252— Annual Practice, 1908, Yol. I, p. 47. ‘ Y' 

3.— ** Proper officer.** 

(1) The Nazir and not the bailiff is the proper officer. 13 B. 500. W 

(2) The employment of a special peon to serve a summons outside jurisdiction 

would not vitiate the service. 11 B.L.B. 1. X 

4. — ** Post.** 

i.e.f Registered post. See General Clauses Act, S. 27. Y 


10 . Service of the summons shall be made by delivering or 
Modeof servioe. tendering a copy thereof signed by the Judge or 
such ofJ&cer as he appoints in this behalf, and 
sealed with the seal of the Court i. 


(N otes). 

Old Act* 

This rule exactly corresponds to S. 73 of Act XIV of 1882. 


Service of the summons Court.** 

Mode of service. 

(1) Whenever practicable, the service of summons must be in person. 21 M. 19 ; 

21 M, 419 ; 29 M. 324 (21 M. 326, distinguished) ; see, further, O. V, 
r. 12, infra. 25 

(2) An order 'under S. 166 of Act VIII of 1859 need not be served personally, 

6 B.H.O. 141. ^ 

(3) The Nazir's return is no legal evidence of service of notice. 3 W.R. 11 ; 

10 W.R, 3 ; 7 0. 34 ; 8 O.L.R. 869 ; 18 W.R. 197 ; 12 W.R. 366. B 

(4) So, also, that of a collectorate peon's return of servace. 16 W.R. 270. C’ 

(6) The Nazir's return, if not objected to by the other side, and the evidence of 

the serving peon, if believed by the Court, is legal evidence. 17 W.B, 
363; 19 W.R. 102. B 


11. Save as otherwise prescribed, where there are more defend- 
Servioe on several than one, service of the summons shall be 


defendants. 


made on each defendant. 
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(Notes). 

Old Act. 

This rule corresponds to S. 74 of Act XIV of 1882— 

The proviso to S. 74 is omitted. 

The words Save as otherwise prescribed ” are new. 

12 . Wherever it is practicable, service shall be made on the 
Service to be on defendant in person^, unless he has an agent 
whMprootkabie^or empowered to accept service 2 , in which case 
on.liis agent. service on such agent shall be sufficient 3. 

(Notes). 

Old Act. 

This rule corresponds to S. 75 of Act XIV of 1882 — 

For the words “ Whenever it may be practicable,” the words Wherever it is 
practicable ” are substituted. 

Service In person , '' 

(1) Persona] service. 

The service of summons must be in person wherever practicable. 21 M. 19 ; 
21 419 ; 29 M. 324. B 

(9) Mode of personal service. 

(a) A copy of the writ should be delivered to and left with the person to be 
served, but if the defendant is informed of the nature of the process, 
and the copy thrown down, that, it seems, would do. Thomson v, 
Phmcy^ 1 Dowl. p. 443. . B 

(h) The original writ must at the same time be shown to him if he requires it, 
otherwise all the proceedings founded on the writ may be set aside. 
Phillipson V. Emmmuel, 66 L.T. 868 ; Jay v. Jhudd^ 1 Q.B, 12. Q 
(c) The wriD must not bo in an envelope. W.N. (94) 208 — Annual Practice, 
1908, Vol. I, p. 46. H 

Agent empowered to accept service,** 

Agents who are ; and who are not. 

(a) Ordinarily gumastahs and persons merely looking after the affairs of the 
defendant are not such agents. 17 W.B, 83. I 

(h) (i) Service on one partner for his co-partner is good. 7 B.L.B. 68, diss , ; 
1 Hyde. 97. J 

(ii) The service is effectual only if made where the partnership business is 
carried on. 11 B.L.B. 26. K 

In wbicb case service shall be sufficient,** 

vSnlOoIenoy of service. 

(a) Service upon a respondent’s pleader is good service so far as notice of appeal 

is concerned. 16 W.B. 290. L 

(b) Posting the summons on the door insufdcient. 10 B.L.B. Ap. 12 ; 26 W.B. 

394 ; 26 0. 267 ; 14 C. 204, B, ; 8 C.L. J. 294. M 

(c) Merely showing a summons apparently insufficient service. 6 B.B.O* 20.11 
V (d) Service upon a male member of family oommenoing residence in defendant’s 

absence. 2? P.B. 1871. 0 
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MISCELLANEOUS. 

Amendment of summons. 

(а) Summons taken out in wrong name may be amended at hearing. 

21 B. 205. P 

(б) Where a writ is amended, by adding or substituting a defendant, the 

amended writ must be served personally on such defendant. Annual 
Practice, 1908, Vol. I, p, 46. Q 

13. (1) In a suit relating to any business or work against a 

Service on agent P^^son who does not reside within the local limits 

by whom defendant of the jurisdiction of the Court from which the 

carries on business. • • t 

summons is issued, service on any manager or 
agent, who, at the time of service, personally carries on such 
business or work for such person within such limits, shall be deemed 
good service. 

(2) For the purpose of this rule the master of a ship shall be 
'deemed to be the agent of the owner or charterer 

(Notes). 

Old Act. 

This rule corresponds to S. 76 of Act XIV of 1882— 

For the word “is” in the last para, the words “shall be deemed" are 
substituted iu sub-rule 2. 


(General). 

(1) “To saitiafythe conditions under this rule, (i') there must be a person resid- 

ing without the local jurisdiction, (li) but carrying on business or work 
within those limits by a Manager or Agent and (ui) sued on account of 
such work. 

(2) The Manager or Agent is one who has an initiative and independent discre- 

tion albeit pO'Sibly to principles and general orders, prescribed for his 
guidance. 

(3) Service uu iuly randa doesnot become effectual by reason of the fact of such 

service being subsequently notified to the parties really interested. 
Seinble » — Service duly effected is effectual without reference to the circumstance 
of its being or not being communicated to the real defendants, 
4 B. 416, R 

Sub rule 2.** 

(а) Formerly in one case service of a summons on an agent, to whom a ship was 

consigned was held good service on the owner, in respect of matters 
connected with such ship. 7 B.H.G. 97. S 

(б) The business carried on by the agent must be continuous and not an occa- 

sional or desultory business. 8 B.H.0. 169. T 


14. “Where in a snit to obtain relief respecting, or compensation. 


Service on agent 
in charge in suits 
lor immoveable pro- 
perty. 


for wrong to, immoveable property, service cannot 
be made on the defendant in person, and the 
defendant has no agent empowered to accept the 
service, it may be made on any agent of the 


defendant in .charge ^a£ the property. 
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(Notes). 

Old Act. 

This rule corresponds to S. 77 of Act XI 7 of 1882— 

The word “ where ” is new. 

SerYice on agent. 

The summons to one of the trustees served upon his duly constituted agent in 
charge of the mortgaged premises is good service 9 C, 733 ; 13 O.L.R. 161.U 


15. Where in any suit the defendant cannot be found and has 
. no agent empowered to accept service of the 

Where service i i „ . t t 

may be on male summoDS on his behalf, service may be made on 

SuT’sTamUy adult male member of the family of the 

defendant who is residing with him. 

Explanation , — A servant is not a member of the family within- 

the meaning of this rule. 

(N o t es). 

Old Act. 


This rule corresponds to S. 78 of Act XIV of 1882 — 
The word “ if ” is changed into “ where.” 

The words ‘ 'if he ” are omitted. 


16. Where the serving officer delivers or tenders a copy of the 
^ , summons to the defendant personally, or to an 

f 6FSOII1 sGtvsd i/O ^ 

sign acknowiedg- agent 01* other person on bis behalf, he shall 


require the signature of the person to whom the 
copy is so delivered or tendered to an acknowledgment of service 
endorsed on the original summons. 


Old Act. 

This rule exactly corresponds to S. 79 of Act XIV of 1882. 


47. Where the defendant or his agent or such other person as 
Procedure when refuses to sign the acknowledgment!, or 

defendant refuses to where the serving officer, after using all due and 
oanno\ b^foumi reasonable diligence, cannot find the defendant 2, 
and there is no agent empowered to accept service 
of the summons on his behalf, nor any other person on whom 
service can be made, the serving officer shall affix a copy of the 
summons on the outer door s or some other conspicuous part of the 
house m which the defendant ordinarily resides^ or carries on 
business or personally works for gain, and shall then return the 
original to the Court from which it was issued, with a report- 
endorsed thereon or annexed thereto stating that he has so affixed 
the copy, the circumstances under which he did so, and the name- 
and address of the person (if any) by whom the house was identified 
and in whose presence the copy was affixed. 
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(Notes). 

Old Act, 

This rule cocrasponds to S. 80 of Act XIV of 1882 — 

For the words “ If the deferdaut or other person,” the words “ Where the 
defendant or his agent or such other person as aforesaid are substi- 
tuted. 

The words ‘‘after using all due and reasonable diligence/’ “or some other 
conspicuous part,” “or carries on business or personally worhs for gain,** 

“ and the name and address of the person (if any) by whom the house 
was identified and in whose presence the copy was affixed ** are new. 

The word “ return ” is changed into “ report.” 

f.—** Refuses to sign the acknowledgment*** 

Refusal to sign acknowledgment. 

(a) Return of the notice to Court with an affidavit stating the respondent’s 

refusal to sign acknowledgment, without affixing the notice on the 
outer door of the house, is not good service. 16 B, 117 ; 26 C. 101. Y 

(b) If the person does not know how to^sign, his mark must be taken. 8 Bora. 

L. R. 584. ” W 

The serving officer., can not find defendant.** 

Duty of serving officer. 

(a) He must use all due and reasonable diligence. 19 0. 201 ; 26 0. 101 ; 21 

M. 419. X 

(b) If he knows where the defendant is, he must make all efforts to effect 

personal service. 24 A. 802; 1902 A.W.N. 68. Y 

• The serving officer shall affix.** 

(1) Affixing copy of summons proper. 

(a) When the defendant cannot be found or if he is keeping out of the way. 

4 C.L.R. 897 ; 29 M. 824 ; 35 P.R. 186S ; 105 P.R. 1868 ; 10 B. 202. Z 

(b) No prospect of eff^cting personal service within a reasonable time. 

21 M.324=8M.L,J.58. A 

(c) Defendant’s refusal to sign and evading service. 7 Bom. L.R. 159- B 

<2j"AjQfixing copy of summons not proper. 

(a) The defendant aw^ay from home, the process server knowing where he is. 

20 W.R. 62 ; 2*4 A. 302 ; 22 A.W.N. 68. C 

(b) Respondent could not be found and no efforts to find him. 8 Bom. L.R. 

757 = 30 B. 628. D 

(c) Defendant temporarilyjabsenfc and inquiries made show lhat ho is likely to 

be at home. 21 M. 419 ; 79 P.R. 1868 ; 21 B. 323. B 

(<2) The delivery of summons by post to a person, who was not shown to be 
defendant. 18 B. 606. F 

{e) Defendant had gone to Hurdwar on a pilgrimage. 35 P.R. 186$ ; 105 P.R, 
1868. G 
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4.—** House in which the defendant ordinarily resides,** etc- 
Ordinary residence, what is. 

(a) It must be his actual dwelling house. 1 Hyde. 132. H 

(b) There might be a dwelling sufficient to give jurisdiction, whether the 

dwelling is sufficient is a question of fact. 6 M.H.O. 101 ; 26 0. 101 ; 
2 C.W.N. 574. I' 

(c) The house, w'hich he has left two years before, is not his ordinary residence. 

6 M.H.O. 101 ; 6 B. 100. J. 

(d) Affixing summons to the door of the defendant’s place of business is not 

sufficient. 7 B.H.0. 138, R 

(e) Nor to any of his houses if he is not ordinarily resident therein. 1 Hyde. 

132 ; 17 W.R. 362. L. 

(N-B-) (^) and (e) are inapplicable on account of the change in the Buie. 

18. The serving officer shall, in all cases in which the summons 

Endorsement of endorse or annex,, 

time and manner of Or cause to be endorsed Or annexed, on or to the 
service. original summons, a return stating the time when 

and the manner in which the summons was served, and the name 
and address of the person (if any) identifying the person served and 
witnessing the delivery or tender of the summons. 

(Notes). 

Old Act* 

This rule corresponds to S. 81 of Act XIV of 1882— 

The words “ and the name and address of the person (if any) ideufcifymg the 
person served and witnessing the delivery or bender of the summons ” 
are new. 

19. Where a summons is returned under rule 17, the Court 
Epmination of shall, if the return under that rule has not been* 

serving officer. verified by the affidavit of the serving officer, and 

may, if it has been so verified, examine the serving officer on oath, 
or cause him to be so examined by another Court, touching his 
proceedings, and may make such further inquiry in the matter as it 
thinks fit; and shall either declare that the summons has been duly 
served or order such service as it thinks fit. 

(Notes). 

Old Act* 

This rule corresponds to first para of S. 82, Act XIV of 1882 as amended by 
Act VU of 1888— 

The words “ when ^ and “ section ” are changed into where ” and “ rule,”’ 
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Substituted service. 


20 . (1) Where the Court is satisfied that there is reason to 

believe that the defendaut is keeping out of the 
way for the purpose of avoiding service, or that 
for any other reason the summons cannot be served in the ordinary 
way, the Court shall order the summons to be served by affixing a 
copy thereof in some conspicuous place in the Court-house, and also • 
upon some conspicuous part of the house (if any) in which the 


defendant is known to have last resided or carried on business or 
personally worked for gain, or in such other manner as the Court 
thinks fit 1 . 


Effect of substi- 
tuted service 


(2) Service substituted by order of the Court 
shall be as effectual as if it had been made on the 
defendant personally. 


Where se r vio e 
substituted, time 
for appearance to be 
fixed. 


f3) Where service is substituted by order of 
the Court, the Court shall fix such time for the 
appearance of the defendant ^ as the case may 
require. 

(Notes). 


Old Act* 

This rule corresponds to Ss, 82 (second para), 83 and 84 of Act XIV of 1882— 
The words “ or carried on business or personally worked for gain ” in sub-rule 
(1) are new. 

The word “ whenever ” is changed into ** where ” m sub-rule (3). 

{General). 

(a) Whenever personal service of a writ of summons or other document is 
required, and it is made to appear that the plaintiff is from any cause 
unable to effect prompt personal service, an order may be made for 
substituted or other service, or for the substitution of notice for service - 
by letter, advertisement, or otherwise as may seem just. Jay v. 

(1898) 1 Q.B. p. 16 and of. Whitley v. Honeywell, 24 W.B. SSI- 
Annual Practice, 1908, Vol. I, p. 57. M " 

(5) “The object of the rule was to obviate the difficulties that the plaintiff 
might be exposed to by reason of a defendant going abroad and 
keeping abroad, and it being impossible to effect personal service, and 
to prevent the plaintiff’s right being entirely defeated by reason of 
these difficulties. It was intended in such oases to enable the Court 
to order substituted service, and that when a substituted service is 
directed, it shall have all the effects of personal service,” Watt v. 
Barnett, 3 Q.B.D. pp. 186 and 366 ; Re Vrguhart, 24 Q.B.D. p. 726 ; 
Whyte-Melville v. W., 4 Times Rep, 491 ; 'FurUr v. King, 29 W.R, 
586— 'Annual Practice, 1908, Vol. I, p. 58. H 

(c) Substituted service cannot bo ordered in a case when there is no intention 
to evade personal service on tha part of the defendant, but when the 
defendant is temporarily absent and is expected back in two months, 
Adler v. Benjamin, I Times Rep. 808— Annual Practice, 1908, Vol. I. 

p.62. 
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1, —*‘The Court sbali — thinks tit.** 

(1) Substituted service, order for, can be made. 

(a) Only in oases in which there could be personal service. 1 O.P.D. 563. 
Annual Practice, 1908, Vol. I, p. 58. P 

where all the means contemplated by the preceding rules have failed. 

2 Wym. Rep. 22. Q 

of impossibility of service. 2 M I.\. 263 (2G8) ; 29 W.R. 599 ; 79 P.R. 

1868. R 

(c) When the defendant is keeping out of the way to avoid service or, for 
other reasons, he o«mld not be served in the ordinary way. 21 M. 
324 ; 21 M. 419 ; 29 M. 324 ; 10 B. 202 ; 6 W.R. 13 ; 16 B. 117 ; 26 0. 
101 ; 2 G.W.N. 574 ; 63 P.R. 1870 ; 6 A.W.N. 35 ; 104 P.R. 1888. Re 
UrquhaiU 24: Q.B.D. 123, comment, on Fry v. Moore^ 23 Q.B.D. 395 ; 
Watt V. Barnett, 3 Q.B.D. at p. 186 ; Wildiny v. Bean^ (1891) 1 Q.B. 
p. 102— Amrtal* Practice, 1008, Vol. I, p. 58; Jay v. Butd, (1898 
1 Q.B. 12 ; Grams v. Lebandy, 39 L. Jo. p. 234 ; of. Margrett v. 
EiJini'tnuelj 6 'Times Rep. 453 — Annual Practice, 1908, Vol. I, p. 68. S 

(2) Endorsement in case of substituted service. 

There is no nrovision in the Act. Apparently there is no necessity for it. 

3 0.D. 512. T 

2. —**Bttect of substituted service.** 


Effectual service. 

(a) It is as effectual as, but not equivalent to, personal service. “ Effectual ” 
moiin merely effectual for proceeding with the suit and nothing more. 
2 B. 449. U 

(5) It is as valid as personal service. Bourke 0.0. 25. Cor. 151. V 

(c) It cannot deprive the plaintiff of his remedy from applying to have an en 
2_^arte decree set aside on the ground of want of personal service. 
11 B. 449 ; 42 P.R. 1904. W 

3. — **The Court shaTl fix*., .appearance of the defendant.^* 

A sufficient time ought to he given for notice of the fact to reach the 
defendant. 2 B. 449. X 

21 . k summons may be sent, by the Court by which it is issued, 
whether within or without the province, either by 
one of its officers or by post to any Court (not 
being the High Court) having jurisdiction in the 
place where the defendant resides. 

(Notes). 

Old Act* 

This rule corresponds to S. 85 (ffrsb para) of Act XIV of 1882— 

(a) Brevity and clearness are secured by this rule. 

(5) The old section has almost been re-arranged and is embodied in the Rule 
in a condensed form. 


Service of sum- 
mons where defen- 
dant resides within 
jurisdiction of 
another Court. 
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22. Where a summons issued by any Court established beyond 
Service, w i t h i n the limits of the towns of Calcutta, Madras, 


Presidency-t owns 
and Bangoon, o t 
summons issued by 
Courts outside. 


Bombay and Eangoon is to be served within any 
such limits, it shall be sent to the Court of Small 
Causes within whose jurisdiction it is to be served. 


(Notes). 

Old Act* 

This rule corresponds to S. 86 of Act XIV of 1882 — 

For the words “ whenever any process,” the words where a summons ” are 
substituted. 

The second and third paragraphs are omitted. 


23. The Court to which a summons is sent under rule 21 or 


Duty of Court to 
which summons is 
sent. 


rule 22 shall, upon receipt thereof, proceed as if it 
had been issued by such Court and shall then 
return the summons to the Court of issue, together 


with the record (if any) of its proceedings with regard thereto 


(Notes). 

Old Act* 

This rule corresponds to S. 85 (second para) of Act XIV of 1882— 

The words ** from which it originally issued, together with the record (if any) 
made under the paragraph” are omitted. 

The words ** of issue, together with the record (if any) of its proceedings with 
regard thereto ” are new. 


Shall proceed*^ .^thereto. ” 

Duty of Court to which summons is sent. 

The duty of the serving Court, under this rule, is to proceed, on receipt of 
the summons, as if it had itself issued it, and then to return it with 
the record, if any, to the Oourt from which it originally issued and the 
sufficiency of service is to be determined by the transmitting Court. 
22 0. 889 (10 B. 202, dist.) Y 


23. Where the defendant is confined in a prison, the summons 
shall be delivere'd or sent by post or otherwise 

Service on defen- officer in charge of the prison ^ for service 

dant m prison. ” ^ 

on the defendant. 


(Notes). 

Old Act* 

This rule corresponds to Ss. 87 and 88 of Act XIV of 1882 — 

(1) The second para of S. 87 and the latter part of S. 88, beginning with the 

words ** and such officer shall,” etc., are omitted. 

(2) The words “where,” ” is confined,” “ in prison,” ” or sent by post or 

otherwise,” “ prison for service on the defendant ” are new. 

3668 24 
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/.—‘^TAe summons shaft be delivered ••..prison*** 

Siifttature of Jailor. 

The Court will take judicial notice of it. 4 B.L.R. 51. % 

25. Where the defendant resides out of British India and has no 
„ . , agent in British India empowered to accept service* 

Service where,, 

defendant res ides the summons shall be addressed to the defendant 
and hM not'gantf wbere he is residing and sent to him 

by posti, if there is postal communication between 
such place and the place where the Court is situate. 

(Note s). 

Old Act. 

This rule corresponds to S. 89 of Act XIV of 1882— 

For the words “ if,” “ forwarded,” “ be,” the words “ where,” “ sent,” “ is ” 
are substituted. 


I.-** The summons sbatf be addressed.... post-** 

Sammons sent by post. 

(1) A summons coaid not be sent to any place for which letters are not 
registered by a post office. 2 B.L.R. 59 ; 10 W.R. 349. i 

" (2) Verification necessary to show that the defendant is or has recently been 
residing in the place of service. 15 W.R. 31. B- 

(3) Endorsement by an officer of the post office, stating the refusal of the 

addressee, is sufficient service, 16 0. 681 Rep. ; 16 W.R. 223. C 

(4) In the absence of evidence that the person to be served was residing at the 

place to which the summons was sent,— —not sufficient evidence of 
service. There must be some evidence as to the receipt by defendant. 
23 A. 99«21 A.W.N. 1. R 


Service in foreign 
territory through 
Political Agent or 
Court. 


26. Where — 


(а) in the exercise of any foreign jurisdiction vested in His 
Majesty or in the Governor General in Council, a Political 
Agent has been appointed, or a Court has been establish- 
ed or continued, with power to serve a summons issued 
by a Court under this Code in any foreign territory in 
which the defendant resides, or 

(б) the Governor General in Council has, by notification in 
the Gazette of India, declared that any summons so 
issued may be sert^ed by any Court situate in any such 
territory and not established or continued in the exercise 
of any such jurisdiction as aforesaid, 
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the summons may be sent to such Political Agent or Court, by post 
or otherwise for the purpose of being served upon the defendant ; 
and, if the Political 4.gent or Court returns the summons with an 
endorsement signed by such Political Agent or by the Judge or 
other ofl&cer of the Court that the summons has been served on the 
defendant in manner hereinbefore directed, such endorsement shall 
be deemed to be evidence of service. 

(Notes). 

Old Act* 

This rule corresponds to S. 90 of Act XIV of 1882 — 

(1) In the marginal heading the word ‘ British * has been changed into* 

* PolitioaL’ 

(2) For the words “ If there is a British Resident or Agent, or a Superintendent 

appointed by the British Government, or a Court established or con- 
tinued by the authority of the Governor-General in Council, in or for 
the territory in which the defendant resides/’ which appear in the 
old Code, the words “ where, m the exercise of any foreign jurisdiction 
vested in His Majesty or in the Governor-General in Council, a 
Political Agent has been appointed or a Court has been established or 
oontinued, with power to serve a summons issued by a Court under 
this Code in any foreign territory in which the defendant resides ” have 
been substituted, 

(3) Cl. (6) is new. 

(4) For the words Resident, Agent, Superintendent or Court wherever they 

occur, the words “ Political Agent or Court ” have been substituted. 

(5) For the words “ under his hand,” the words “ signed by such Political Agent 

or by the Judge or other officer of the Court” have been substituted. 

(6) For the words “ shall be evidence,” the words “ shall be deemed to be 

evidence ” are substituted, 

/•— **TJ5re summons may be — Political Agent.,,. or otherwise,** 
Sevvice in foreign territory. 

(1) Summons to a respondent residing outside British territory should be sent by 

post under a registered cover. 16W.R. 31. jj^, 

(2) A special bailiff cannot be sent to serve civil process in a foreign territory. 

2 B.L.R. 69 ; 10 W.R. 349. F 

(3) — ^not necessary, when a mere notification of proceedings is valid, if 

authorised by the procedure of the Court. 82 P.R. 1869. 0. 

27 . Where the defendant is a public officer (not belonging tO' 
Service on civil His Majesty’s military or naval forces or His 
iOTant°?fT»nway M'ajesty’s Indian Marine Service), or is the servant 
company or local of a railway company or local authority the' 
Court may, if it appears to it that thfe summons 
may be most conveniently so served, send it for service on the 
defendant to the head of the office in which he is employed, together 
with a copy to be retained by the defendant. 
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(N ot es ). 

Old Act. 

This section corresponds to S. 422 of Act XIV of 1882 — 

The words “(not belonging, .service),” “or is the servant of a Railway 
Company or local authority,” “ together with a copy to be retained 
by the defendant ” are new. 

For the words “ for the purpose of being served on him,” the words “ for 
service on the defendant ” are substituted. 

/.— "Or /s the servant of a Ifailway Company or local authority.^' 
’.ISerYice on Railway Company. 

{a) For purpose of summons, its principal office must be deemed to be the place 
of its dwelling. 1 Hyde» 197. H 

(h) For the mode of service upon a Railway Company, vide l^aVrmr v. 
Caledonian R 6’., (1892) 1 Q.B. 823 ; Clokeyv. L.N.W'. By. Co„ (1905) 
2 I.R. 251— Annual Practice, 1908, Vol. I, p. 63. I 

28. Where the defendant is a soldier the Court shall send the 

„ . summons for service to his commanding officer 2 

Service on soldiers. ^ ..v . , i. > a i 

together with a copy to be retained by the 

defendant. 


(Notes). 

Old Act# 

This rule corresponds to S. 468 (first para) of Act XIV of 1882, with a few 
verbal changes. 


Soldier. 


is a soldier.** 


A sub-conductor of ordnance is a — I M. 476. 


J 


2.-—**Tbe Court shall send . .commanding officer.** 

•^Commanding officer. 

(1) Service of summons effected by transmitting a copy by post to the 

commanding officer. 11 B.L.R. 43. K 

(2) The commanding officer of the defendant is bound to cause the summons to 

be served on him, 10 M. 319. L 

(3) The Commissary of ordnance is bound to serve the summons though 

defendant is privileged under the Army Act. 11 M. 475. M 

(4) As for substituted service in case of military officers on furlough. 41 

P.R. 1871. H 

29. (1) Where a summons is delivered or sent to any person 
Duty of person to for service Under rule 24, rule 27 or rule 28, such 
•aSi^redOT?e°Jt to? person shall he bound to serve it, if possible, and 
se*"®®- to return it under his signature, "with the written 

acknowledgment of the defendant, and such signature shall be 
deemed to be evidence of service ^ . 
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(2) Where from any cause service is impossible the summons 
shall be returned to the Court with a full statement of such cause 
and of the steps taken to procure service, and such statement shall 
be deemed to be evidence of non-service, 

(Notes). 

Old Act» 

This rule corresponds to S. 468 (third para) of Act XIV of 1882 — 

(1) The sub-rule (1) is new. 

(2) For the words “the copy cannot be served,” the words “service is 

impossible ” are substituted. 

(3) For the words “with information of . .service,” the words “with a full 

statement, .service” aie substituted. 

(4) This rule clearly provides for what is evidence of service and non-service. 

(5) The changes in the rule are presumably intended to meet the development 

of case law on service of summons. 

“ Evidence of service . ' ' 

(1) Return of service. 

The return of service of notice with the name of the ofdoer, who effected 
the service on the back of it is evidence of service. 16 W,R. 203 ; 
19 W.R. 102. 0 

(2) Burden of proof . 

(а) There must be proof that the service was actually made. 12 W.R 

211 ; 79 P.E. 1868. P 

(б) The onus of proving non-service is on the party claiming the benefit. 24 

W.E. 202. 0 

(3) The proceduve in case of non-serTice. 

is return to the Court and obtain an order as to the mode of service. 

6 W.E. 13. B 

30. (1) The Coart may, notwithstanding anything hereinbefore 

contained, substitute for a summons a letter signed. 
ietS“mons! by the Judge or such officer as he may appoint in 
this behalf, where the defendant is, in the opinion 
of the Court, of a rank entitling him to such mark of consider- 
ation. 

(2) A letter substituted under sub-rule (1) shall contain all the 
particulars required to be stated in a summons, and, subject to 
the provisions of sub-rule (3), shall be treated in all respects as a 
summons. 

(3) A letter so substituted may be sent to the defendant by post 
or by a special messenger selected by the Court, or in any other 
manner which the Court thinks fit ; and, where the defendant has 
an agent empowered to accept service, the letter may be delivered 
or sent to such agent. 
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Old Act. 

This rule corresponds to Ss. 91 and 92 of Act XIV of 1882 — 

For the words “which entitles him,*’ the word “entitling” is substituted 
in sub-rule (1). 

The words “ substituted under sub-rule (1) ” are new in sub-rule (2). 
“ In section 92 ” is changed into “ of sub-rule 3.” 

For the words “ where a letter is substituted for summons,” the words “ a 
letter so substituted ” are substituted in sub-rule 3. “ Unless ” is 

changed into “ and, where.” 

OEDBE VI. 

Pleadings gbnbballx i. 

Pleading ‘ mean plaint or written 

statement. 


(N ote s). 

Old Act. 

This rule is new. 

L—** Pleadings generally^** 

GENERAL PRINCIPLES OF THE ORDER. 

(1) Gonstpuction of Indian pleadings. 

(а) Pleadings in Indian Courts should not be construed with the same strict- 

ness as they are in the English Courts. 21 W.R. 69 ; 6 W.B. (P.C.j, 1 = 
2.MJ.A. 344 ; 7 W.R, (P.C.), 8=3 MJ.A/383 ; 13 W.B. 248 ; 6 A 406 ; 
4A.W.N. 140=6 A. 406. S 

(б) The Courts in India are not governed by the technical rules of pleading, 

which obtain in Courts administering English Law. 7 W.R. 39. T 
[But the English rules of pleading are imported in the present Code.J 
{c) The strict rule, that averments not traversed, must be taken to be admit- 
ted, is not applicable to Indian Courts. 11 O.W.N. 225=5 C.L.d. 
181=34 C. 67. Contra 63 P.W.B. 1907. U 

{d) Mofussil pleadings should not be construed strictly. 6 Bom. L.B. 476. Y 
(e) Under the Civil Procedure, parties are not bound so strictly to the pleadings 
as in any equity suit under the old Procedure. Bourke A. 0.0. 48. W 
(/) The actual form of the suit is of little consequence. The substance and 
merits of the case should be kept in view, and not merely the words 
in the plaint. Ill P,R. 1900. X 

<2) Objeets of pleading. 

The object of every system of pleadings is to fix the parties to certain specific 
issues to enable them to be prepared to answer the questions raised by 
those issues. Even though a point is not specifically raised in the 
pleadings, a decision may be given on the point, if the parties have 
full notice of that point and, if there is an issue about it. 22 0. 
324 = 22 1.A. 4. ^ y 

(3) Decree of non-suit. 

The Courts in India have no power to make a decree of non-suit. 7 A.W.N. 
564=9 All. 690. . Z 
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2. Every pleading shall contain, and contain only, a state- 0. XXX, 

Pleading to state Concise form of the material facts ^ on 

material facts and which the party pleading relies for his claim 
•not evidence. defence, as the case may be, but not the 

evidence by which they are to be proved2, and shall, when necessary, 
he divided into paragraphs, numbered consecutively. Dates, sums 
■and numbers shall be expressed in figures. 

(Not es). 

Old Act. 

This rule is new—It may be compared to S. 114 of Act XIV of 1882 — 

Every pleading shall contain — material facts^** 

(1) Facts and not law. 

(a) Where the words “ complained of ” were not necessarily actionable and 

there was no innuendo, the suit should be dismissed, 62 L.T. 121. A 

(b) If a plaintiff’s cause of action or his title to sue, depends on a statute, he 

must plead all the facts necessary to bring him within the statute, 

16 O.B. 121 ; 26 C.D. 778— Annual Practice, 1908, Vol. I, p. 243. B 

(c) The Code of Oi^il Procedure does not deal with forms of action ; it requires 

a statement of facts in the plaint, and that the plaint should disclose 
a cause of action. 11 P.B. 1891. C 

{d) Neither party should .plead to any matter of law set out in his opponent’s 
pleading. (1798) 2 Black H. 182 — Annual Practice, 1908, Vol, 1, 

-p. 239. D 


2,—** But not the evidence . .proved.** 

(1) AcoountB. 

In -every case in which the cause of potion is a stated or settled account, the 
account should be alleged with particulars ; but in cases in which a 
statement of account is relied on, only by way of evidence, or admission 
of another cause of action, the account should not be alleged in the 
pleadings, Eng. 0. 20, r. 8. B 


(2) AdrolsBions . 

It is wrong to set out in the pleadings admissions made by the opponents, 
(1878) 7 O.D. 478; (1884) 49 L.T. 772— Annual Practice, 1908, 
Vol. I, p. 238. F 


3 , 

Forms of pleading. 


The forms in Appendix A when applicable, and where they o. xix, r. 
are not applicable forms of the like character, as 
nearly as may be, shall be nsed for all pleadings i. 


(Notes). 
OH Act. 

This rule is new. 
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h—*^The form^ in Appendix A when applicable, etc-^* 

(1) Accounts, suits for. 

Discussion as to the form of plaint in suits for accounts. 7 C. 169=8 O.L.R. 357; 
7 0. 89=8 O.L.R. 285. G 

(2) Bundy suit to remoire. 

foe form of, see 4 B.L.E. Ap. 30 = 13 W.R. 48. H 

(3) Fishing in a tank without permission. 

The owner of a tank wishing to bring a should frame his plaint for recovery 

of damages for trespass, and not allege dispossession. 3 O.L.R. 609. 1 

(4) Forms under the Civil Procedure Code. 

Vide 11 P.R. 1891, noted under 0. VI, r. 2, supra. 

4 . In all cases in which the party pleading relies on any 
Particulars to be misrepresentation 1, frauds, breach of trust, wilful 
given where neces- default, or undue influence 3, and in all other cases 
in which particulars may be necessary beyond such 
as are exemplified in the forms aforesaid^, particulars (with dates 
and items if necessary) shall be stated in the pleading. 

(N ot es). 

Old Ach 

This rule is new. 

(General Principle). 

The pleadings should state those facts which will put the other party on their 
guard, aod tell them what they will have to meet, 4 Q.B.D, 139; 
(1892) *2 Q.B, 532, 633 — Annual Practice, 1908, Vol, I, p. 241, J 

Misrepresentation.’* 

Particulars to be given. 

In the case of it must be stated, by whom it was made, and to whom, and 

when, and how, it was made. Seligman v. Young, W.N. (1884), 93 ; 
34 O.D. 88— Annual Practice, 1908, Vol, I, p 246. K 

2.-*' Fraud.*' 

Particulars to bo given. 

(o) Allegation of fraud must be specific. 16 Cal. 533=15 I.A. 119 ; 10 B.L.R. 

276; 8 0.0. 210; 10 0. 262. L 

(6) Full particulars must be given in the pleadings of fraud alleged. It is not 
enough to give broad generalisation. 8 tC.L.I. 135 ; 6 O.W.N. 91 ; 
19 B. 693 ; 2 O.L.R. 26 ; 10 B.L.R. 276. M 

(c) In a suit for damages against the defendant caused by his fraud ranging 

over a certain period, the plaint could not be amended in second 
appeal so as to bring in specific instances of fraud. 18 B. 144. H 

(d) When a party avoids the bar of limitation by pleading the fraud of the 

other party, the particular fraud must be alleged in detail. 3 Times 
Rep. 329; 16 App, cases 210; (1893) 2 Oh. 646 1 ; (1895) 2 Ch. 474; 
(1899) A.O. 351 — Annual Practice, 1908, Vol. I, p, 343. O 
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Evidence. 


3. — Undue influence,^* 


{a) The pleadings raised only a question of undue influence, but only 
unsoundness of mind was proved in evidence. The question of undue 
influence could not he discussed upon such evidence, 10 C.W.N, 
570(P.C.). p 

(b) In an action for using threats to induce the party to break a contract, 
the plaint should state the kind of threat used, and when it was used, 
and whether they were verbal or oral. 3 Times Eep. 318, 319 ; 
59L.T.888. Q 


And in alt cases.. ..aforesaid*** 

(1) Account. 

If the plaintiff claims a general — -,he need not give particulars of sums which 
the defendant has received. 28 C.D. T23 ; 16 O.D. 17 ; (G.A.) 18- 
Times Eep. 206~.Annual Practice, 1908, Vol. I, p. 242. R 

(2) Adultery, 

Particulars of any alleged must be stated specifying the time and place of 

each act. 4 Times Eep. 735 ; 71 L.J.P. 78 ; ibid. S 

(3) Agreement. 

The pleading should state whether the agreement is oral or written, the date 
and parties to it. 48 L.Ji.Q.B. 703 ; %b%d. T 

(4) Credit. 

It would not do for the plain tifi to give credit to a total sum. He must give 
the several items, with their dates and amounts. 5 O.P.D, 17 ; 36 0, 
X). 605— Annual Practice, 1908, Vol. I, p. 243. 

(6) Cruelty. 

Particulars of cruelty must be given. (1901) P. 325 ; ibid. V 

(6) Goods sold and delivered. 

In an action for ,the date and amount of each consignment should bo given, 

38 L.T, 178 — Annual Practice, 1908, Vol. I, p. 244. W’ 

(7) Jus tertii. 

When the party alleges , he must name the person under whose command 

he did the act, and must state that that person had a legal right to 
give the order. 27 L.J.Ex. 407 ; 19 C.D. 86 ; (1891) 1 Q.B. 521 ; 
ibid. X. 

(8) Justification. 

Where a man calls another a thief, in an action for slander, the particular oases 
of theft should be given in order to plead. 1 Term.E. 748 ; 7 Times 
Eep. 408 ; 2 Q.B. 682 (183); 15 Times Eep. 222 ; 10 Times Eep. 400 — 
Annual Practice, 1908, Vol. I, p. 246. Y 

(9) Libel. 

In the case of the particulars of publication should be given. 1 Q.B. 188; 

15 Times Eep. 222 ; ibid. 55 

(10) Negligence. 

(a) In an action for ,the plaint ought to show that there was a duty enjoined 

on the defendant. (1867) L.E.C.P. 371 ; (1905) 2 K.B. 400— Annual 
PracUce, 1908, Vol. I, p. 246. A 

(5) If the defendant alleges contributory uegligence of the plaintiff, the details 
must be given. (1906) 2 I.E. X20— Annual Practice, 1908, Vol, I, 
p. 243. B 
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And in a// cases - . .-aforesaid- **'--(Concluded), 

(11) Probate. 

If in a suit for the defendant says that fche testator was under delusions, or 

of unsound mind, particulars of those should he given, Eng. O, 
r. 26 (a). C 

,(12) Title. 

A declaration cannot be given on a title neither stated in the plaint nor raised 
on the issues. A plaintiff who comes into Court alleging title without 
more, cannot be allowed to succeed on the basis of title by adverse 
possession. 31 M. 531. D 

. (13) Unnecessary details. 

A person should not plead . (1891) 1 Oh. 384 ; 9 O.B. 141. B 

(14) Miscellaneous. 

It is not open to a Judge to decide a case in favour of the defendant, on a point 
not raised by him. 6 B.L.R. 62, F 


. XIX, r. 7. 


5, A further and better statement of the nature of the claim or 
Further and or further and better particulars ^ of any 

better statement, or matter stated in any pleading, may in all cases 
particulars. Ordered, upon such terms, as to costs and 

otherwise, as may be just. 

(Notes). 

Old Act^ 

This rule is new . 


I, Farther and better particulars. ** 

(1) Object. 

The object of asking for further particulars is, to enable the party seeking those, 
to know precisely what case he has to meet, and to avoid unnecessary 
trouble, delay, and expense. 38 O.D. 413; 84 O.D. 93 (O.A.) — Annual 
Practice, 1908, Vol. I, p. 261. ^ 

^(2) Accounts. 

Where the plaintiff sues for money had and received and for an account, and 
satisfies the Court that the taking of accounts is necessary, no order 
for further particulars about the particular items of money should be 
made. 16 G.D. p. 17 ; 28 O.D. p. 123 ; 36 O.D. 605 ; 18 Times Rep. 
206 (.O.A.)— Annual Practice, 1908, Vol. I, p. 250. H 

(3) Adding to particulars. 

If a party, after the trial has commenced, becomes aware of new particulars, 
he must amend his pleading by adding those, if he wants to bring 
them into evidence. 38 O.D. 413 ; (1895) 2 Q.B. 148 ; 10 Times Rep. 
400 — Annual Practice, 1908, Vol. I, p, 262. I 


(4) Burden of proof. 

Where the of the allegation lies on the party asking for further particulars, 

. it should not be ordered. 6 Times Rep. 240 (172) — ^Annual Practice, 

1908, Vol. I, p. 261. J 
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Further and better particulars .’^ — {Concluded). 

{5) Evidence. 

Generally the evidence of the parties should not be ordered to he disclosed ; 
if the information asked for is necessary for the conduct of the suit, 
it should he ordered to he given, even though the effect of it may he 
to disclose the evidence of the other party. 17 Q.B.D. 154:, 161 ; 
(1893) Si Q.B. 187, 188— Annual Practice, 1908, Vol. I, p. 260. K 

<6) Reppesentative. 

A person sued in a capacity and a man who is unable to give further parti- 

culars, will he ordered to give the best particular which he can give. 

1 Times Rep. 394= ; 36 W.R. 125 ; 38 L.T. 411 ; 5 Times Rep. 288— 

Annual Practice, 1908, Vol. I, p. 251. L 

(7) Time fop asking foP particulaps. 

Further particulars are always asked before the defence is filed. (O.A.) 28 
0,D. ( 123)— Annual Practice, 1908, Vol. I, p. 250. M 

(8) Unnecessapy allegations. 

Particulars of unnecessary allegations need not be made. 54 L.T. 516 ; 

2 Times Rep. 676— Annual Practice, 1908, Vol. I, p. 251. N 

2,—*' Upon such terms.” 

The words— authorize an order that, if proper particulars he not delivered, 
the suit should stand dismissed. (1893) 1 Q.B. 185 (C.A.)— Annual 
Practice, 1908, Vol. I, p. 262. 0 

Any condition precedent, the performance or occtoence of 
■Condition prece- which is intended to be contested, shall be dis- 
sent. tinctly specified 1 in his pleading by . the plaintiff 

or defendant, as the case may be ; and, subject thereto, an averment 
of the .performance or occurrence of all conditions precedent necessary 
for the -case of the plaintiff’ or defendant shall be implied in his 
Tpleading. 

(Notes). 

Old Act* 

This rule is new. 

Shalt be distinetty specified^ etc.” 

)(1) Assignment. 

Where the plaintiff is an assignee, he ought to allege it in the plaint. 21 
W.R. 47. P 

’(2) Bowu ^0 purchaser. 

A person who alleges himself to be a^ without notice mnst specially allege 

it in the plaint. 5 Bom. L.R. 991. * Q 

^(3) Ejectment suit. 

Notice to quit is an essential element of the plaintiff’s title in ejectment, and 
should he pleaded, 2 346, R 


O. XXX, 
r, Idt. 
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I,—** Shall be distinctly specified, etc.'*— {Concluded), 

(4) Notice of assignment. 

—of a chuse in action must be alleged. 16 C.D. 121 ; 22 Q.B.D. 128 ; (1893) 
1 Q.B. 441, 442— J^nnual Practice, 1908, Vol. I, p. 267, S. 

(5) Notice of dishonour 

The pleading must contain the allegation that a— -was given, or if it is not 
necessary, the circumstances, which make it unnecessary. 61 L.J.Q. 
B. 717 ; 1 Q.B. 451 ; (1895j 1 Q.B. 597 ; tbid. T 


r. 16 . 


7. No pleading shall, except by way of amendment, raise any 
Departure ground of claim or contam any allegation of 

fact inconsistent with the previous pleadings of the 
party pleading the same 


(Notes). 

Old Act. 

This rule is new*. 

(General Principles). 

(1) There should be no variance between the plaint and the decree. 97 P.E. 

1868. U 

(1-c) The rule, that the decree should be in accordance with what is alleged, 
is intended to prevent surprise, and is not applicable to a case in 
which the defendant’s own admission is adopted as the basis of the 
- decision. 11 M. 367. Y 

(2) The determination in a cause must be founded upon a case, either to be 

found in the pleadings, or involved in, or consistent with, the case 
thereby made. 14 C. 801 = 14 I.A. 1G8 ; 2 Ind. Jur. N.S. 87=6 W.E. 
(P.C.), 57=11 M.I.A. 7 ; 18 W.E, 274. W 

(3) No decree should be given in favour of a party on a point, not raised in the 

pleadings nor embodied in an issue. 8 0. 975 = 11 O.L.E. 399; 12 
W.E. 204; 21 W.E. 132; 22 W.E, 216; 13 W.E. 464; 15 W.E. 363 ; 
18 W.E. 334 ; 23 W.E. 404. X 

(3-a) A Court should not base its judgment on facts not found either in the 
pUint or in the written statement. 36 P.E. 1879 ; 1 A.W.N. 168; 
7 A.W.N. 130=8 A. 234 ; 2 N.W.P. 182. Y 

(4) As a general rule the plaintiff is not entitled to reliefs not founded on the 

pleadings ; but iwhere, on the pleadings, issues and evidence, the relief 
is clear, the general rulo does not apply. 6 B.L.E. 288, Z 

(5) A plaintiff should not be precluded from basing his claim upon a ground 

which, though not referred to in the plaint, was, clearly and in express 
terms, put in issue at the very beginning, 78 P.E. 1904. A 

(6) A plaintiff, pwho claims too much or fails to admit reasonable deductions 

from his claim, should not be deprived of that to which he is legally 
entitled. 1904 A.W N. 166=1 A.L.J. 476=27 A. 75 ; 10 O.W.N. 626= 
3 A.L.J. 360 = 3 O.L.J. 481=1 M.L.T. 143=8 B.L.E. 397=16 M.L.J. 
269=28 A. 482 (P.C.), R 
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General Principles — {Concluded). 

(7) A man cannot be deprived of his rights as they exist, merely because he 

put forward rights that did not exist. 6 B.L.R. 594: ; 1903 A.W.N. 18 
= 25 A. 266. C 

(8) The piaintiS cannot prove a different title, from that which be alleged in 

the plaint. 16 W.R. 84 ; 12 W.R. 487 ; 11 W.R. 550 ; 24 W.R. 444 ; 
25 W.R. 315 ; 12 W.R. 80. Contra 22 W.R. 391 ; 10 W.R. 360. D 

(9) Where a plaintiff alleges one cause of action and proves another, his suit 

must be dismissed. 10 W.R. 242. B 

(10) When a plaint is defective, it cannot be supplemented by subsequent 

statements. 22 A.W.N. 36. F 

(11) When a plaintiff asks for one thing, he must not be given a quite different 

relief, because he proves that he is entitled to it. 3 B.L.R. Ap. 111= 
12 W.R. 69 ; 12 W.R. 248 ; 15 W.R. O.C. 7 ; 10 W.R. 243 ; 20 B, 
669. 627 ; 16 W.R. 311 ; 19 W.R. 195 ; 12 W.R. 248, 107. G 

(12) A relief can be granted, though upon grounds different from those set up 

m the plaint. 22 C, 589. H 

(13) When a Court sees that a person is entitled to a relief which he asks, 

although on grounds different from those in the plaint, it should give 
that relief. 7 A.W.N. 43. I 

(14) If the prayer in the plaint does not accurately describe the relief sought, 

the Court can decree the proper lelief. 1904 A.W.N. 174=1 A.L.J. 
436 = 27 A. 97 (F.B.) ; 2 O.LJ. 173. J 

(15) A relief which is not claimed by a person either in the plaint or in the 

course of trial of his suit, and the granting of which would afSrm the 
very opposite of the plea claimed in the plaint should not be decreed 
to him. (1877) S.O. Part 10, No. 19. K 

(16) A general grayer for relief on behalf of one plaintiff does not include a 

relief for other plaintiffs. 8 C.W.N. 408=31 0. 433. L 

(17) A general prayer for “ any other relief ” in the plaint must bo taken to 

mean some relief arising out of the cause of action. 1904 A.W.N. 207 
= 1 A.L.J. 628 =27 A. 174. M 

(18) The plaintiff is bound by his case sot up in the plaint. • 

Where the plaintiff stated in his plaint that a tenancy of the defendant under 
him arose on a certain date was not allowed to vary this date. 6 O.C, 
119. N 


ATo pleading shall, the same.** 

(1) Accounts. 

(а) In a suit on accounts stated, which could not be proved, the pis, m tiff was 

allowed to recover advances made to the defendant, within three years. 
2 A.W.N. 93 ; Agra F.B. 47 ; 1 N.W.P. 28. Contra 16 W.R. 24. 0 

(б) When a settlement of accounts was not proved, the plaintiff was not allow- 

ed to prove the original debts. 1 0,W.N. 710. F 

^(2) Aclmowledgmeut of liability. 

An under S. 19, Limitation Act, could not be first taken in second appeal. 

6 O.W.N. 218 ; 9 C.W.N. 56. 
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I,—** No pleading stall, the same,**'-(Continved), 

(3) Adoption. 

(a) Where, in a suit on an , the parties go on an issue in the lower Courts 

only on the basis of Hindu Law, they cannot in appeal allege that they 
are governed by a special custom. 63 P.W.R. 1908. R 

- (&) A plaintiff, suing to establish his rights as an adopted son and failing there- 

in, cannot claim relief on the ground of being an heir. W.R, (F.B.), 
4. Contra 11 M. 367. 8 

(4) Advancement, presumption of. 

Where property is purchased in the name of another and the question of 
advancement is raised, it ought to be pleaded in the plaint. 6 Bom. 
L.R. 783 = 27 B. 103 at p. 112 ; 6 B.L.R. 991. T 

(5) Adverse possession. 

A plea of should not be allowed when it is not taken in the pleadings. 

3 C.L.J. 316. U 

(6) Agent. 

The plaintifi sued the defendant, who was his agent, for some moneys, which 
he entrusted to another man vrhom he appointed as sub-agent, without 
authority from the plaintiff. When it was proved that the sub-agent 
was appointed with authority, the defendant could not be made liable, 
on the ground that he did not appoint a proper person. 5 All. 456 ~ 3 
A.W.N. 99. Y 

(7) Agreement opposed to public policy. 

The plea of an cannot be for the first time pleaded in second appeal. 

25 B. 10 at p. 19. W 

(8) Alternative cases. 

It is open to a defendant to set up alternative defences even in the appellate 
Court and the plaintifi will not be allowed to object if he is not pre- 
judiced. 8 C.L.J. 289. X 

(9) Appeal. 

(а) A new case cannot be set up in appeal which is not stated in the original 

Court. 10 B.L.R. 768 ; 10 B.L.R. 674 ; 58 P.W.R. 1908 ; 10 B.L.R. 
126 (P.C.) ; 2 A.L.J, 485=A.W.N. (1905), 125 ; A.W.N. (1906), 90 ; 88 
P.B. 1905=179 P.L.R. 1905 ; 28 M. 413 ; 3 C.L.J. 660=1 M.L.T. 175 
(P.C.). Y 

(б) An appellant before the Privy Council can succeed on a new case, if the 

issues are sufficiently wide to cover that case, if the foundation has 
been laid for it in the Courts below, and if the other party is not taken 
by surprise. 2 C.L.J. 194=9 O.W.N. 1009=8 O.C. 317=16 M.L.J. 352’ 
=27 A. 634 (P.C.), Z 

(10) Appeal ground. 

A ground of appeal taken in the lower appellate Court and not argued can be 
pressed in second appeal. 3 M.L.J. 293. A 

(11) Appellate Court. 

An appellate Court should not raise a new case in appeal, which the parties 
have not set up in the first Court. 29 B. 1 (P.C.) ; 9 C,W.N. 460; 
89 P.R. 1905 4 M.L.J, 15, 



197 


0- YI, r. 7] Act ¥ of 1908 (godb of civil pkocbdurb). 

/. — ** No pleading shall the same,**-— [Continued). 

(12) Argument. 

In a suit to set aside a mortgage by a widow on the ground that there was no 
consideration, the plaintifi was not allowed to plead in argument that, 
even though there was consideration, the mortgage was not valid, as 
there was no necessity for it. 4 0.0. 347. * C- 


(13) Betrothal. 

In a suit for enforcing a contract of — , damages cannot he awarded for breach 
of the contract. 5 N.W. 102. D* 

(14) Bond, suit on. 

Plaintiff sued on a bond which recited that the defendant executed it after 
going through the accounts of the plaintiff. The Court found that the 
defendant did not execute the bond. The plaintiff was not allowed to 
recover on an account stated, 32 P.R. 1876. B- 

(15) Breach of trust. 

When the plaint states that there was a negligent — , it should not be changed 
into a fraudulent . 29 L.R. Ir. 364. B 

(16) Confirmation of possession. 

In a suit for where it is found that the plaintiff has falsely alleged that he 

was in possession, no decree for possession could be passed. 81 0. S19‘ 
at p. 381. 0 

(17) Contract— Illegal consideration. 

Even if the illegality of the consideration is not pleaded by the defendant, the- 
Court must take it into consideration. 1904 A.W.N. 238 = 1 A.L.J. 
632=27 A. 266. H 

(18) Declaratory suits- 

(a) In a suit for declaration that a property belonged to the judgment-debtor 
as absolute owner, the plaintiff was not allowed to succeed on the 
ground that the defendant had an attachable interest in the property. 
17 B. 772. I 

(5) The plaintiff sued to recover property, on the ground that the property was 
joint between him and the widow’s deceased husband. When this 
failed, he could not seek to come in as a reversioner. 17 W.R. 98, J 

(c) In a suit for declaration of possession, the Court should not give him any 
relief, when it is found that the allegation, that the plaintiff was in 
possession, is false. 4 0. 46. K 


(19) Deeds. 

(а) In a suit for cancellation of a sale-deed on the ground that there was no 

consideration, the Court should not decree payment of purchase 
money. 64 P.R. 1866. L 

(б) Suit for cancellation of a deed on the ground of insanity. The insanity 

not being established, the Court cannot set aside the deed on the ground 
of the weakness and helplessness of the plaintiff or on the ground of 
undue inffuence, 81 1.A. 285 = 27 A. 1 (P.C-) ; 10 O.W.N. 570=3 A.L.I. 
353=8 O.L.J. 484=8 Bom. L.E. 879 = 16 M.L.J. 166=1 MJj.T. 137 
=83 0. 778 (P.C.). H 
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{c) In a suit to set aside a sale, on the ground that it was made for the 
father’s profligate expenditure, the defendants alleged that the sale 
was made to pay a former mortgage debt. The plaintiff was not allow- 
ed to prove that such mortgage also was void for want of consideration. 
17 W.R. (P.C.), 106. N 

(20) Delivery of papers. 

In a — ,the defendant pleaded that he made over certain papers to the plaintiff’s 
son. The lower Court passed a decree for the remaining papers. In 
appeal, the question whether delivery to the son amounted to a valid 
defence, was newly raised, hut was not allowed. 14 W.R. 466. 0 

(21) Divorce. 

The plaintiff stated that her husband ill-treated her, took a second wife, and 
did not give her maintenance. At the hearing she was allow'ed to 
change her case that she was induced to marry on a misrepresentation 
that her husband was unmarried. L.B.R. (1893 —1900), p. 130. P 

(22) Ejectment suit. 

{a) In an on the ground, that the defendant was a tenant, the tenancy was 

not proved. The plaintiff could not succeed on his general title. 
9 B.H.0. 1 ; 15 A. 186 ; 25 W.R. 448. Q 

(6) A suit for ejectment on the ground of defendant being a tenant, the 
tenancy was not proved but the plaintiff was allowed to succeed on the 
ground of his title. 1903 A.W.N. 112=325 A. 498 (F.B.). B 

(28) Enhancement of rent. 

In a—, if the plaiotiff is unable to show, that he is entitled to the rent exactly 
as he claims it, the Court can grant him whatever rent he is entitled 
to. 22 W.R. 456. S 

(24) Evidence inadmissible. 

Objections to inadmissibility of evidence must be pleaded in the first instance 
and cannot he pleaded in the appellate Court. 6 M.L.J. 81. T 

(25) Execution of deed. 

A plea of non-exocution cannot be substituted by a plea of invalidity of execu- 
tion owing to fraud, undue influence, etc. 10 B.L.B. 494 ; 14 
Bur. L.R. 66. ^ 

(26) Forgery. 

The plaint stated that two deeds had been forged, as containing his signature. 
The Court found that the plaintiff signed those deeds, but that he did 
it under pressure from defendant. The Court acted illegally in finding 
facts which the plaint did not allege. 8 A.W.N. 242 = 10 A. 627. Y 

(27) Fraud. 

(а) Where a specific fraud was alleged, no fraud can be proved other than the 

one alleged. 22 W.R. 221. ¥f 

(б) When the plaintiff alleges a specific fraud, and the evidence goes to show a 

different fraud, the Court can give a decree, if the fraud proved is not 
altogether different from the one alleged. 14 A.W.N. 6. X 

(c) The plaintiff sued to set aside a compromise, as being fraudulently brought 

about. When this failed, he was not allowed to say, that the docu- 
ment was invalid for wani> of registration. 4 C*Xj.R. 62, Y 

(d) When the defendant alleges that he did not execute the deed, he cannot be 

heard to say that the deed is invalid because it was executed through 
fraud and misrepresentation, (1907) .1 Oh. 537. Z 
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(2B) Inconsistent allegations. 

(a) It cannot be laid down as an abstract proposition that there is any neces- 
sary inconsistency in a party who has unsuccessfully tried to rescind 
an agreement, afterwards claiming performance of it. 6 B.L.K. 501. A 

{b) Where the plaintiff is not personally aware of the facts of a transaction 
about which he sues, he can make inconsistent allegations and claim 
alternative reliefs. 2 M.L.J. 281. 

(29) Inconsistent pleas. 

Plaintiffs sued to recover certain moneys due from defendants either as agents 
employed to collect rent or as themselves being responsible for the 
payment of rent. These pleas were not inconsistent. 1 O.C. 88. G 

(80) Injunction, suit for. 

a- — restraining the defendant from building, and the defendant after notice 
of the suit, pushed on with the work and completed it, the Court can 
award damages to the plaintiff though there is no prayer for it in the 
plaint. 5 B.L.R. 543. ^ D 

(31) Joint claim. 

When the plaintiffs put forward a joint claim, it is not enough if one of them 
makes out the claim. 20 W.R. 364 ; 10 W.R, 262. B 

(32) Joint right. 

A plaintiff, suing on the ground that she was jointly entitled, was not allowed 
to succeed in the suit, where it was shown she was only entitled to a 
less share in her own separate right. 2 W.R. 461, 

(33) Jurisdiction. 

Question of if not raised in the first Court should not he allowed at a later 

stage. 25 A. 136. G 

(34) Lease, suit on. 

Xn a ^ damages cannot be decreed for use and occupation. 4 A.W.N, 286 ; 

22 W.R. 346 ; contra b N.W.P. 65 ; 13 B.L.R. (F.B.), 243 = 21 W.R. 
208 ; 27 C. 239. H 

(35) Limitation. 

Ground of — -^annot be changed subsequently. 10 B.L.R. 346 ; SC.W.N, 171 ; 
81 dTi95. I 

(36) Maintenance, suit for. 

In a the plea that the plaintiff is not entitled to maintenance owing to her 

incontinence should be specifically pleaded and put in issue. It cannot 
be allowed at a subsequent stage. 5 Bom. L,R. 475=27 B. 486 = 7 
C.W.N. 665 = 80 I. A. 127 (P.C.). J 

(37) Minority, plea. 

should be specially pleaded to exempt the defendant from any acts done 

while he was a minor, 6 B.L.R. 478 = 7 O.W.N, 681=30 I.A. 166= 
25 A. 407 (P.C.), K 

(38) Money, suit for. 

{a) In a due on a hypothecation bond, the plaintiff failed to ask for 

the enforcement of the lien. The Court could decree the relief. 
1 A.W.N. 10. L 

(6) Where the amount which the plaintiff claims is less uhan that which the 
evidence shows he is entitled to, he is restricted to that amount. 

Cor. 118. H 

3663 26 
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(39) Mortgage, salts on. 

(а) In a suit upon a mortgage, though the mortgagor may have estopped 

himself from denying the receipt of consideration, by an acknowl- 
edgment or otherwise, yet if the Court finds the consideration has 
partially failed, the mortgagor can take advantage of such a finding. 
1902 A.W.N. 218=26 A. 169. N 

(б) A redemption decree in favour of a prior mortgagee can be passed in a suit 

by a puisne mortgagee for sale. 28 B, 153 at p. 161. 0 

(c) In a suit on a specific mortgage, the plaintiff cannot plead another 

mortgage and pray for relief on that mortgage. 5 M.L.J. 187, P 

(d) Two joint owners of a house mortgaged separately to two different persons. 

In a suit by one of them, he alleged that the other mortgage was 
fraudulent and collusive. On failure to prove this, he was not allowed 
to get a decree, subject to the other mortgagee’s right. 2 O.L.B. 628.Q 

(e) Plaintiff suedjon a mortgage by a widow executed for monies due by her 

husband ; but it was found that the mortgage was invalid for want 
of registration ; the plaintiff could not ask for a money-decree against 
the property of the deceased. 2 0.0. 209. R 

(/) In a suit by an usufructuary mortgagee for the money due under the mort- 
gage, on the ground that the mortgagor did not deliver possession, 
a decree awarding compensation for the breach, can be aw’arded. 
4 A. 246, 281. S 

(g) In a suit to redeem a property, the plaintiff was allowed to succeed on the 
plea that the plaintiff could recover property after paying certain 
monies which was a charge on the property. 10 0.0. 17. T 

(^) In a suit to redeem a specified mortgage, the plaintiff was allowed to 
redeem a different one, admitted by the defendant. 18 M. 462; 
4 B. 684 ; 4 M.H.O, 359. Contra 8 B. 643 ; 10 B. 461 ; 18 A. 403 • 
19 M. 160. 0 

{%) In a suit for redemption by the plaintiff as donee of the equity of 
redemption, the plaintiff’s right as a reversioner cannot bo inquired 
into, 6 Bom, A.O, 217. Y 

(j) In a suit for recovery of property mortgaged on the ground of debt being 
discharged, redemption can be allowed if any money is found to be 
due on payment of that money. 24 M. 408, 608. yg 

{k) The plaintiff sued to recover property alleging that a certain mortgage under 
which the defendant held, was invalid. He could not in appeal sue to 
redeem on the ground that the defendant was a mortgagee. 16 M.L.J. 
5. X 

(40) Kon-registratlon. 

The plea of can be taken in second appeal though it is not taken in the 

lower Courts. 4 M.L.T. 79. Y 

(41) Ownership and easement. 

In a suit to establish tight of ownership, the Court should not decree a right of 
easement. 2 B.H.O. 184 ; 2nd Ed., 176. Z 
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(42) Partition, suits for. 

(a) The plaintifs sued for partition along \vith some other persons. The lower 

appellate Court found that the latter’s claim was barred. Upon this, 
the plaintiffs prayed for a share in their share also. It could not he 
granted. 1904 A.W.N. 33=26 A. 331. A 

(b) In a suit for partition, the allegation was that the lands were acquired by 

the plaintiff’s and defendant’s grandfather. The plaintiff was allowed 
to prove that the lands were bought by defendant’s father with joint 
family fund. 4 C.L.J. 56. B 


(43) Pledge. 

.In a suit on a , if the pledge is disproved, the Court can give a decree on 

the loan. 2 N.W.P. 204. C 

(44) Possession, suits for. 

»(a) The plaintiff sued to recover the suit land, on the ground of purchase. 

When this failed, he was allowed to succeed, on the ground of 12 
years’ adverse possession. 14 C. 592. O 

(6) In a suit for possession on the allegation of partition, a relief cannot be 
granted to him for partition, if the partition is not proved. 

12 M. 292. E 

(c) In a suit for possession of property mortgaged, on the ground that the 

mortgage has been paid up, the Court cannot give a conditional 
deoreo, if it dads that there is money due to the mortgagee. 8 W.K. 
369 ; 17 W.R. 408. P 

id) In a suit for possession against a Mahomedan widow, accounts could not 
be demanded from the widow especially in the absence of such a 
prayer in the plaint. 2 A.L.J. 485. G 

(d) Two ryots sued for possession on the ground that the zemindar granted 

them pattahs. When this failed, the Court allowed them to prove their 
occupancy rights. 8 W.R. 208 ; 21 W.R, 121 ; 7 C.L.R. 103, Contra 
6 0. 246 = 4 C.L.R. 443. H 

(/) lu a suit for possession on the ground that the defendant is a trespasser, 
the moment it is proved, that the defendant is a tenant and not a 
trespasser, the suit must be dismissed, 2 C.L.R. 292; 8 W.R. 386. 1 

(^) In a suit for possession of a property sold, and for damages for use and 
occupation, the Court found that only the proprietary right was sold. 
The plaintiff was not allowed to get damages as rent due by the tenant. 
2 A.W.N. 67. J 

The suit property was in the possession of the widow of the deceased 
owner. The plaintiff claimed the property on the ground, that the 
widow had no interest. On failing to show this, the plaintiff could 
not ask for a .declaration that, after the death of the widow, he was 
entitled to it, 6 A.W.N. 279. K 

(i) In a suit for possession on the ground of fraud, if fraud is nob proved, tho 
plaintiff cannot seek to redeem the defendant. 3C,W.N. 326. t» 
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(15) Pre-emption, suits for. 

(а) The grouTid on which ^re-empfcion is claimed should not be changed. 

1 P.R. 1892 (Rev.). M' 

(б) The ground for pre-emption should not be allowed to be changed. 24 

W.R. 355. N. 

(46) PreBCFiption. 

Prescription need not be specially pleaded, as it is only an evidence of title 
' which is set up . 5 O.W.N. 546 = 3 B.L.R. 303=24 M. 387= A. 81 

(P.C.). .O' 


(47) Promissory note. 

In a suit to recover the value of a Government pro-note transferred to the 
plamtifi, the consideration for the transfer was alleged as her refrain- 
ing from objecting to the grant of succession certificate to the defendant). 
This pica was found to be false and the plaintiS was not allowed to 
say that the consideration was only natural love and affection. 

, 8 O.C. 116. P 

(48) Property, suit for recovery of. 

(a) PlaintiS sought to recover the property as that of her deceased husband. 

, The Court found that the property belonged to an idol of which the 

plaintiff was the shebait. The plaintiff was allowed to recover as the 
sliebaitital. 23 W.R. (P.C.), 369. Q* 

( 5 ) ^ . 0 X 1 the ground that the plaintiffs were heirs to the deceased husband 

. of the widow, who was last in possession of the property ; on this 

ground failing, the plaintiffs wore not allowed to rest their , claim on 
the ground that they were representatives of another man whb granted 
the property to the widow for life for maintenance. G 0.0. 247. R 

(c) A claim to the property of a temple, on the ground of the plaintiff being 
appointed by the deceased as a successor cannot bo changed into one 
of inheritance. 5 0. 293, S* 

(49) Purchaser. 

(a) The plea of purchase for value without notice should be specifically put forth 
in the plaint. 5 B.Ii.R. 788=27 B, 103. T 

* (6) The plaintiff, having set up a title by purchaser, caunot change his case 

and claim ou the ground of inheritance. 18 W.R. 274. U 

(50) Rent, suits for. 

(a) In a suit for rent when the tenancy is not proved, damages for use and 

' occupation can be decreed. 1901 A.W.N- 167 ; contra 6 O.C. 222, Y 

’ (6) In a suit for rent, defendants denied execution of the Kabuliyat, which 

plea was found to be false. The defendants could not be allowed to 
say that plaintiffs were not the landlords though he was introduced 
into the land by the plaintiffs. 7 O.W.N, 696- W 

(c) In a suit for rent, at an alleged rate, the plaintiff failing to prove the 
; rates, the Court cannot decide what the fair rates were, 24 0. 433* 

' » 3yCarsh371=2Hay. 422 ; 29W.R. 76. X 
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((Z) When a suit for rent is based on the ground of a Kabuliyat executed by the 
defendant, the Kabuliyat not being proved, the plaintifi cannot succeed, 
if he proves that the defendant had been paying him rent for a 
number of years, W.R, 23=1 Ind. Jur. O.S. 9 = 1 Hay. 234 ; 

Marsh 70; W.R. (1864), 259; 1 W,R. 305 ; 5 Bom. A.G. 133 ; Marsh 561 
= 2 Hay. 666 ; Marsh 57 = Hay. 130 ; Marsh 263 = 2 Hay. 106 ; Marsh 
47=1 Ind. Jur. O.S. 85=1 Hay. 112 ; W.R. 1864 Act X, 39 ; 7 W.R. 

163. Y 

(e) Want of notice under the Rent Recovery Act (Madias Act VHI of 1865) 
should be pleaded in the plaint ; it cannot be allowed at a later stage. 

26 M. 363. ^ 

(51) Revenue sale. 

Irregularity in a can be pleaded at any time. 30 0. 1 (12). A 

(52) Surety. 

The plaintifi sued as surety and suretyship was found against ; a plea that the 
defendant was liable to contribute was not allowed. 1903 A.W.N. 64 
=25 A. 337. B 

(58) Trespasser. 

In a suit against trespassers on the ground of forcible dispossession, the 
plaintifi ’s failure to prove dispossession on the particular date men- 
tioned in the plaint, is not a sufficient ground for the dismissal of the 
* suit. 15 W.R. 178 ; 24 W.R. 357 ; 3 C.L.R. 106. C 

8. Where a contract is alleged in any pleading, a bare denial o.XIZ,r,ll0, 

of the same by the opposite party shall be con- 
strued only as a denial in fact of the express 
contract alleged or of the matters of fact from 
which the same may be implied, and not as a denial of the legality 
•or sufficiency in law of such contract. 

(Notes). 

Old Act, 

This rule is new. 

9. Wherever the contents of any document are material it O..XXX,r.«, 

shall be sufficient in any pleading to state the 

mSt7obe atalX' thereof as briefly as possible, without setting 

out the whole or any part thereof, unless the 
precise words of the document or any part thereof are material. 

(Notes). 

Old Act. 

This rule is new. 

/i— “ Wherever the contents of at^y document are material*** 

(1) In some eases the precise words of the will are necessary, (1896) 1 Q.B^ 

, 568, 559 — Annual Practice, 1908, Vol. I, p, 264. D 
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Wherever the contents of any document are material,**— (Concluded), 

(2) If a document referred to in the pleading without giving either its effect or 
its precise words, it cannot be subseq^uently referred to at the time of 
judgment. W.N. (1887), 193 ; (1879) 12 O.D. 787 ; 36 W.R. 631 ; 
ibid, £< 


(3) In an action for libel, the precise words are material. 4 C.P.D. 125 ; 
%b^d , IP 


P.XZr, rM. 10. Wherever it is material to allege malice i, fraudulent inten- 
tion, knowledge or other condition of the mind of 
ec^fete! any person, it shall be sufficient co allege the same 

as a fact without setting out the circumstances 
from which the same is to be inferred. 


(Notes). 

Old Act. 

This rule is new. 

I, Wherever It Is material to allege malice.** 

(1) It is material to allege malice, only when the act complained of is 

facie unlawful and actionable. 29 Sol, Jo. 656—Annual Practice, 1908, 
Vol.I, p. 264. a 

(2) If an act is not prima fa/cie unlawful and actionable, the plaintiff cannot 

create a cause of action by imputing malice. (1894) 1 Q.B*. 186 ; 
(1895) A.O. 587 ; (1898) 1 Oh. 274 ; 82 L.T. 769 ; ibid, H 


n 11 . Wherever it is material to allege notice to any person of 

any fact, matter or thing, it shall be sufficient to 
allege such notice as a fact unless the form or the 
precise terms of such notice, or the circumstances from which such 
notice is to be inferred, are material. 


Old Act. 

This rule is new, 

12 . "Whenever any contract or any relation between any per- 
sons is to be implied from a series of letters or 
conversations or otherwise from a number of 
circumstances, it shall be sufficient to allege such 
contract or relation as a fact, and to refer generally to such letters, 
conversations or circumstances without setting them out in detail. 
And if in such case the person so pleading desires to rely in the 
alternative upon more contracts or relations than one as to be implied 
from such circumstances, he may state the same in the alternative.. 
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Old Act. 

This rule is new. 

13. Neither party need in any pleading allege any matter of O.XXr,p.»®. 

fact which the law presumes in his favour or as to 
which the burden of proof lies upon the other side 
unless the same has first been specifically denied , 

(e.g., consideration for a bill of exchange where the plaintiff sues 
only on the bill, and not for the consideration as a substantive 
ground of claim). 

Old Act. 

This rule is new. 

14. Every pleading shall be signed by the party and his 

pleader! (if any) : Provided that where a party 
pleading is, by reason of absence ^ or for other good 
cause, unable to sign the pleading it may be 
signed by any person duly authorized by him ^ to sign the same or 
to sue or defend on his behalf. 

(Note s). 

Old Act. 

This^rule corresponds to the first clause and proviso to S. 51 and S. 115 of Act 
XIV of 1882. 


(General). 

(1) Bflect of non-compliance with provisions of r. 14. 

A. -SUIT SHOULD BE DISMISSED, 

When a plaint was signed and verified by a superintendent of the estate of a 
Mission in a suit by the Mission, held, the plaint was not a proper one 
and the suit was dismissed. 16 A. 420. I 

B. ~ PLAINT TO BE AMENDED. 

{a) In oases where the plaint is not properly signed the proper course is to 
amend it and not to dismiss it. 18 A. 396 ; 20 A. 442 ; 20 A. 444 
(note) ; 20 A. 445 (note) ; No. 48 P.R. 1896. J 

(6) A plaint through oversight was not signed and put in within the period of 
limitation. The plaint was returned for amendment and when the 
plaint as amended was re-presented the period of limitation had expired, 
Eeld that the suit was not barred. 6 M.L.J. 213 ; 1903 A.W.N. 
189«26A. 635. K 

0.— PLAINT TO BE LEFT ALONE, 

When the appellate Court finds that the provisions of r. 14 are not complied 
with and if the defect is cured by S. 99, and if it appears that the 
suit was filed with the knowledge and by the authority of the plaintifE, 
then the suit may go on as it is, 22 A. 55=19 A.W.N. 172, overriding 
19 A.W.N. 66 ; 5 O.W.N. 95 ; 4 L.B.R. 284. L 
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(General) — (Concluded), 


(2) Notice. 

Notice raust be given to defendant in oases where the pleading is not signed and 
verified by the party. 1 Ind. Jur. N.S. 226. ^ M 


<S) Unsigned plaint. 

(a) In a suit by four plaintiffs owo only signed and verified. The objection to 
the others not signing should be taken in the beginning. As it was 
not taken till the appeal, the defect was considered to be a formal one 
and required no amendment at that stage. 48 P.R. 189G. N 

(&) A plaint not signed by the party or his authorised agent is invalid. 
2 L.B.R. 41. 0 


<4) Recognised agent. 

The plaintiff should sign the plaint except in the cases provided for by the 
proviso to S. 51 of Act XIV of 1882. B. 36 not operating to enable 
a recognised agent to sign in all cases. 16 O.P.L.R. 103. P 


(6) Suit by Soyereign Prince. 

The person specially appointed under S. 432 of Act XIV of 1882 to do acts for 
the Prince is the person who can sign and verify on behalf of the Pdnee. 
41 P.R, 1902. Q 


Every pleading shall be signed by the party and his pleader,** 

(1) it is not necessary that all the plaintiffs should sign and verify. 17 0. 580 ; 

48 P.R. 1896. R 

(2) An ilhterate person’s writing some words or signs, instead of his signature 

in accordance with a certain custom is tantamount to signature. 
18 B. 586. S 

(3) A plaint signed by the pleader who holds a general power of attorney is not 

a proper plaint. 11 A.W.N. 152. T 

•(4) Except in the case provided by the last clause of S. 51, plaints must bo 
signed by tho party. 16 O.P.L.R. 103. U 

(5) Partners of a firm may sign with the firm’s name. 5 B.L.R.Ap. 89. Y 

(6) In a suit brought by a firm, one partner can without leave verify on his 

own and others’ behalf. 12 B.L.R. 35. W 

(7) In important cases whore fraud, etc., is alleged to have been committed by 

the defendants, the defendants may insist upon the plaint being signed 
by the party. 9 A. 505=7 A.W.N. 137, X 

2,^** By reason of absence^** 

Mere absence is not sufficient for non-signing. The absence must be such as 
will justify the parties not signing. 4 N.L.R. 117. Y 


Unable to sign the pleading,** 

(!) Inability of tho plaintiff himself to sign and verify must be separately 
pleaded and permission must be granted by the Court to another per- 
son signing and verifying it. 6 W.R. 213 ; Marsh 176 ; W.R. (P-B.), 
54 ; 1 Ind. Jur. O.S. 63 ; 1 Hay. 379 ; 6 W.R. Mis. ; 7 W.R. 168. Z 



*0. ¥1, rr. 14 & 15] Act V of 1908 (code op civil pbocedtjbe), 207 

may he signed by any person duly authorized by him,** 

(1) A pleader may sign and verify on behalf of his client. - 24: B. 238. A 

(2) The Court has a discretion to admit a plaint signed by the authorised agent. 

3 G.L.R. 15, 579, B 

(3) The Court may allow agent hoi ling general power of attorney to sign 

for the plaintiff without strict proof that the agent is acquainted with 
the facts of the case. 4 B^i 468. C 

(4) The manager of a bank can sign and verify for the bank, 9 A. 188. D 

(5) Where the Government is the plaintiff, the Collector and the Government 

pleader were held to have properly signed and verified. 10 G.W.N. 
841. B 

(6) For cases in which manager or principal officer of a Corporation can verify 

and sign, see cases 9 O.W.N. 608 ; 21 C. 60=21 1. A. 139, B* 

(7) An agent specially appointed on behalf of an independent Prince under cl. 

85 can verify and sign for the independent Prince. No. 41 P.R. 1902. G 

(8) An agent should not be permitted to file a suit on his principal’s behalf 

unless specially authorized, especially when his principal permanently 
resides within the jurisdiction of the Court. 5 P.R. 1899. H 

16. (1) Save as otherwise provided by any law for the time 

being in force, every pleading shall be verified at 
° ^ party ^ or by one of the parties 

pleading ‘2 or by some other person ^ proved to the 
satisfaction of the Court to be acqaainted with the facts of the case. 

(2) The person verifying shall specify, by reference to the 
numbered paragraphs of the pleading, what he verifies of his own 
knowledge and what he verifies upon information received and 
believed to be true 

(3) The verification shall be signed by the person making it 
and shall state the date on which and the place at which it was 
signed, 

(Notes). 

Old Act. 

Sub-Rule (I). 

Sub-rule (1) corresponds to tbe second clause of S. 51 of Act XIV of 1882. 

Difference between the old and the new Act. 

The words “Save as.... force” and ^the words “or by one of the pariies” 
are new. 

According to the old section it would appear that all the parties should veriiy ; 
but according to this rule it is enough if one of the parties verifies. 

5ub-Rule (3). 

This sub-rnle corresponds to first para of S, 52 of Act XTV of 1882. 

Difference between the old and the new Act. 

The old section did not specially provide that the verifier should state which 
paras he verified of his own knowledge! and which upon information 
, and belief. 


3068 27 
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Sub-Rule (3)- 

This sub-ruJe corresponds to second para of S. 52 of Act XIV of 18S2. 
Difference between the old and the new Act. 

The words “ and shall state, .signed” is new. 

(General). 

(1) Objection to verification. 

Objection to insufficient verification must be taken before settlement of issues, 
24 W.R. 71. I 

(2) Unsigned plaint. 

In a suit by four plaintiffs two only signed and verified. The objection to the 
others not signing should be taken in the beginning. As it was not 
taken till the appeal, the defect was considered to be a formal one and 
required no amendment at that stage. 48 P.R. 1896. J 

(3) Saits should be dismissed. 

When a plaint is verified by a person, who is not shown to be acquainted with 
the facts of the case, the suit should be dismissed, 1 Ind. Jur, 
N,S. 39. K 

(4) Plaint should be amended. 

(а) When an agent verified instead of the plaintiff, held^ that the plaint should 

be amended. Marsh 344 =2 A. 325. L 

(б) When a plaint is verified, when it is incomplete, it should be returned for 

amendment and not dismissed. 20 A. 442, ML 

/. — ** Every pleading shall be verified, .party.** 

(1) Benamidar. 

It is not necessary that the real plaintiff should verify ; it is enough if the 
benamidar does. 1 B.L.R.A.C. 100 ; 10 W.R. 145. N 

(2) Plaint to be verified when complete. 

Where the substantive portion of the plaint was written on two ordinary papers* 
and signed and verified by the plaintiffs, and, subsequently, the stamp 
paper with the names of the parties was attached, but without any 
verification, tho plaint was defective and returned. 20 A. 442 = 18 
A.W.N. 110 ; 20 A. 444 (note) ; (20 A. 445 note). 0> 

Or by one of the parties.** 

^ (1) Suit by partners. 

One only of several partners can verify plaint. 5 B.L.R, Ap. 89 ; 12 B.L.R. 

35. p. 

(2) Joint creditors. 

Throe suits wore filed by one of three joint creditors, the others being named 
as co-plaintiffs in tho plaints, which he alone signed and verified ; heldf 
the plaints were proper plaints. 17 C. 680. Q 

3,—^* Or by some other person. ** 

(1) Inability of plaintiff to verify. 

^must be pleaded and permission must be granted by the Court for a third 

party to verify. 5 W.R. Mis. 33. p* 

(2) Yerification to be made before the Court. 

When a third party verifies, he must generally do it before the Court. 

4 B. 468. g 

(N .B.) For other oases falling under this sub-rule, see 6 W.R. 213 ; Marsh 176 ; 
W.R. (F.B.), 54; 1 Ind, Jur. O.S. 63; 1 A. 379; 6 W.R. Mis. 59; 

7 W.R. 168 ; 1 Ind. Jur. N.S. 226; Reported under 0, VI, r. 14 (3), 
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T he person verifying shaft specify , . ime. 

Verification^ particnlars of. 

The party verifying should state, shortly, which paras he verifies of his own 
knowledge and which he believes to be true upon information. 
16 A. 59=12 A.W.N, 235 ; 6 C. 675=7 C.L.R. 413 ; 4 O.L.R. 866. T 
SUFFICIENT VERIFICATION. 

“The contents of the plaint are true to my knowledge,” This has been held 
to be sufficient. 18 A. 396=16 A.W.N. 102. U 

INSUFFICIENT VERIFICATION. 

“ I afdrm that the contents of the plaint are true to the extent of my knowl- 
edge and belief.” Heidi insufficient, 16 A.W.N. 75. V 

16. The Court may i at any stage ^ of the proceedings order to 
be struck out or amended any matter in any 
pleading which maybe unnecessary ^ or scanda- 
lous ^ or which may tend to prejudice, embarrass ^ 
or delay the fair trial of the suit. 

(Notes). 

Old Act. 

This is new. But may be compared to S. 58 (d) (2) of Act XIV of 1882, 

I.--'* May.'' 

Application to be made* by whom. 

One or both of the'^parties may apply to the Court to exercise the power 
conferred by this rule. They must show that they are prejudiced by 
the irregularity. See Annual Practice, 1908, Vol. I, pp, 266, 277. W 

2, -—** At any stage,** 

Power when to be exercised. 

The power under this rule should be exercised promptly and before the 
judgment. 62 L.J. Oh. 342— Annual Practice, 1908, Vol. I, p, 266. X 

3, — Unnecessary, ** 

(1) Plaint containing matters already adjudicated upon. 

If a plaint not only asks for relief, which a Court can afford, but seeks to open 
up matters already adjudicated upon, in another suit, the proper 
course is to»;am 0 ad the suit by striking off such issues, which have 
already been adjudicated^upon. W.R. (P.B,), 41=Marsh 127 = 1 Ind, 
Jur. O.S. 44 = 1 Hay. 269. Y 

(2) Plaint unnecessarily prolix. 

A plaint, which is unnecessarily prolix or argumentative or which contains 
irrelevant matter, ought to be rejected by the Court, or to be returned 
for amendment. 8 W.R. 295. z 

(3) Harmful matter to be struck out. 

The mere fact" that a statement in the pleading is unnecessary will not 
justify the Court in striking it out. It must be harmful also. 
84 L.T. Jo. 45; 57 L.T. 360 ; 3 R.P.O. 291 — Annual Practice, 1908, 
Vol, I, p. 267. Av 


o.xix. 
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4-- ** Scandalous. * ' 

(1) Disrespectful pleadings. 

Pleadings disrespectful to the Court are scandalous, and ought to be expunged. 
22 H. 166. ® 


t(2) Misconduct. 

If the statement in the pleadings imputes any to the other party, it should 

bo struck out, 49 L.T. 772 ; 55 L.T. 343 ; (1897) 1 Oh. 35 — Annual 
Practice, 1908, Vol. I, p. 268. C 

(3) Irrelevant matter. 

Any matter by itself scandalous should be expunged, if they are not relevant. 
If they are relevant, it should be retained, but unnecessary details 
should not be given. 12 Sim. 363 ; L.R. 13 Eq. 443; 8 O.D. 653; 
G Q.B.D. 196 ; 45 L.J.C.P. 663 ; 1 Times Rep. 291 ; 94 L.T. Jo. 12 ; 
27 W.R. 529— Annual Practice, 1908, Vol. I, p. 268. D 

■ (4) Test. 

The to find out whether scandalous matter should be allowed, is to see if 

it would be admissible in evidence to prove any allegation, which 
IS material for the relief prayed. L.R. 8 Ch. 499 ; 3 O.D. 376 ; 24 Q.B. 
I). 630— Annual Practice, 1908, Vol. i, p. 268. B 


5.—“'^ Embarrass^** 


(.4) Pleading will be embarrassing. 

(a) If the party docs not clearly state how much he admits and how much he 
denies. 4 Times Rep. 574 — Annual Practice, 1908, Vol I, p. 268, F 

( 5 ) if tiiQ party does not clearly state if ho is denying the facts, or is 

objecting to their validity m law. 4 C.P.D. 26— Annual Practice, 1908, 
Vol. I, p. 268. G 

(< 5 )— — ^if the defendant idoads jurisdiction generally, and not with reference to 
particulars, 23 388; 8 Times Rep. 58— Annual Practice, 1908, 

Vol. I, p. 269. H 

(B) Pleading will not be embarrassing. 

it is merely prolix, 2 Q.B.D. 63i)— Annual Practice, 1908, Vol. I, 
p. 269. I 

(5) A statement by the other party, that a particular statement is untrue, will 
not make the pleading embarrassing, 40 L.T. 544 — Annual Practice, 
1908, Vol. I. p. 209. J 

(c) ■ ■'■^eveii if it contains any number of inconsistcut defences. 83 O.D. 492 ; 

3 Ex. D. 251 (255)— Annual Practice, 1908, Vol. T, p, 269. K 

((2).— the pleading does not contain all the details, which are necessary. 

4 Q.B.D. 339 ; 22 G.D. 481; 26 O.D. 778— Annual Practice, 1908, 

Vol. I, p. 2G9. L 


17 , The Court may at any stage of the proceedings i allow 
either party to alter or amend his pleadings in such 
jpi^ngs^^’^^ manner ^ and on such terms as may be just s, and 
all such amendments shall be made ^ as may be 
.necessary for the purpose of determining the real questions in contro- 
i'^rersy between the parties. 
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(N ot es). 

Old Act* 

This rule corresponds to S. 63 (6) of Act XIV of 1882 hut is more general and 
wide. 

Difference between the old and new sections. 

(1) An amendment by the party may be allowed at any time according to the 

new rule whereas, according to the old section an amendment by the 
party can be allowed only before the settlement of issues, 

(2) The payment of costs by the party amending to the other party is obliga- 

tory in the old section which it* is discretionary according to the new 
rule, 

(3) Again according to the old section making amendments is left to the 

discretion of the Court whereas according to this rule all amendments 
which are necessary for the determining the real question at issue 
should be made. 

(4) There is no provision in the old Code to amend a writtenjstatement. Accord- 

ing to this rule both the plaint' and written statement can be 
amended. 

(6) The words used in the present rule are “ alter or amend ” whereas the 
word “ amend ” only is used m the old section. 

(6) The new rule is more wide in that it leaves to the Court to decide on what 
terms the amendments should be allowed. Whereas according to the 
old rule the Court had power to decide only with regard to what costs 
the amending patty was to pay . 

General Principles. 

(1) The general rule is that any amendment allowed must be such as is either 

raised in the pleadings or is consistent with the case as originally laid, 
and that the state of factsi and the equities raised and the grounds of 
relief originally alleged and pleaded should not be departed from. 
11 M.I.A. 7 ; 14 C. 801-= 14 iJk. 108 ; 8 C. 871 (875) ; 5 A, 466 = 2 l.A. 
100 (107) ; 23 W.R. 208 ; 10 W.R. 243 , 10 B. 461 = 13 I,A. 66. M 

(2) Where, by the proposed amendment, no new claim is introduced, nor a 

claim founded on a new cause of action, and the opposite party is not 
prejudiced, an amendment of the plaint may he allowed. 9 G.W,1>r. 
421 = 32 0,582. N 

(3) The object of allowing amendments is to avoid multiplicity of suits, 

26 0. 371. O 

(4) An amendment, which radically transforms the claim, cannot bo made 

' under S. 63, Act XIV of 1882 and certainly not in appeal. L.B,R. 

(1893-1900), p. 678. P 

(5) The direction in S. 63 of the old Act that an amendment should be made 

before the issues are framed is only directory and not mandatory. An 
amendment, Which does not alter the cause of action, can be made at 
' ' any time. Even if an amendment is made contrary to the terms of 

* ' S, 58 of the old Act, if the amendment does not affect the merits of the 

. . . case and the jurisdiction of the Court, it is only an irregularity which 

can be cured, 186 P.R. 1882. g 



212 


Act Y of 1908 (code of civud peoobduee), [0. YI, r. 17 
G eneral Pri ti ci p\QS,--(Concluded ) . 

(6) When parties are ignorant of their rights and of the law, considerable free- 

dom ought to be allowed in the amendment of plaints. U.B.E. 18912- 
1896, p. 573. R 

(7) Amendments should not he allowed if it will afiect the rights of third 

parties. 20 W.R. 17. g 

-(8) When a new trial is granted under S. 21 of Act XI of 1865, the plaint can 
he amended. 110 P.E. 1882. fj* 

(9) The right to amend is discretionary. 27 M. 80. U 

(*10) The amendment is in tho discretion of the Court and not the right of the 
suitor in all circumstances. 21 B. 570. y 

(11) The Court should exercise its discretion and pass an order on the petition 

for amendment. 1906 A.W.N. 220. ly 

(12) Where a plaint is returned for amendment and the plaint is accordingly 

amended, it cannot afterwards ho again returned for amendment, 
2 A. 671. X 

(13) It is not intended by tho Legislature that any necessary amendment should 

take any other form than that of an amendment in writing on the 
face of the plaint. 14 B. 581. y 

'(14) An amendment may ho made on separate paper. 13 A.W.N. 226. Z 

(16) Amendments can ho made by oral statements of the plaintiff or his agent, 

7 P.R. 1896. X 

(16) The Court can examine the plaintiff’s pleader to see if there are any 

, grounds for amendment. 15 0. 633 -15 I. A. 119. B 

(17) A plaint may be amended upon subsequent application, with reference to 

an objection taken when it was filed. Bourke 0.0. 273. C 

(18) A defendant is bound by all amendments in pleadings and he is not 

entitled to any notice of amendments. 3 O.W.N. 875. B 

i,’-**The Court may at any stage — proceedings^** 

A.— Amendment by original Court. 

(1) General principles. 

(а) When the opposite party cannot he recouped by costs, the amendment 

should not be allowed, 16 Q.B.D. 180 ; 57 L. J. Ch. 209 ; 41 O.D. 663 ; 
43 O.B. 187— Annual Practice, 1908, Yol. I, p. 363. B 

(б) Where the defendant sought to amend his statement six months after 

suit, saying that a local authority and not he, was liable, the period, 
within which the local authority could have been sued, having expired, 
the amendment should not be allowed. 16 Q.B.D. 178 (C.A.)— Annual 
Practice, 1908, Vol. I, p. 363. y 

(c) Leave to amend a defence by adding a plea, which was no answer to the 
action, was refused. 8 Times Rep. 226— Annual Practice. 1908, Vol. I, 
p. 364. ^ 

, (d) Leave to amend by adding unnecessary counterclaim was refused. W.N, 
(1889), 222— Annual Practice, 1908, Vol, I, p. 364. H 
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Court may at any stage — proceedings.* *’—{Continued), 

A.— Amendment by original Court.— {Concluded). 

(c) If there is unnecessary delay in asking for the amendment, it should be 
refused. (1891) 1 Oh. 384 ; 31 O.B. 68 ; 8 Times Rep. 506 — Annual 
Practice, 1908, Vol. I, p. 364. I 

(/) An amendment, which will add the plea of fraud, should not be allowed, 

9 Times Rep. 580 ; 50 L.J. Oh. 456 ; 34 W.R. 364 ; W.N. (1887), 107. 
Contra 14 P.D. 56 — Annual Practice, 1908, Vol. I, p. 356, J 

{g) If a specific sum is claimed as damages, and the Jury find the amount of 
the damages to be more, the plaint should be amended. 16 Times 
Rep. p. 484 ; L.R. 9 Ex. 1 ; 2 Times Rep. 282 ; 10 Times Rep. 69 — 
Annual Practice, 1908, Vol. I, p. 355. K 

r(h) An amendment at the hearing can only be allowed, on payment of all the 
costs of the defendant. 62 L.T. p. 122 ; 1 O.D. 57 ; 2 Times Rep. 300; 
44 O.D. p. 125 ; (1904) 2 Ch. 86— Annual Practice, 1908, Vol, I, 
p. 359. L 

(i) If an amendment is sought to be made at the hearing, the other side must 

be given time to meet the new case, if he asks for it. 2 Times Rep. 
300 — Annual Practice, 1908, Vol. I, p. 359. M 

(j) The Judge may sometimes require evidence that the party applying to 

amend could not, with reasonable diligence, have discovered the new 
facts sooner. 33 O.D, 604— Annual Practice, 1908, Vol. I, p. 369. N 

(l-a) At any time. 

The Court has power to amend a plaint at any time, so long as xt does not sub- 
stitute a new cause of action. 66 P.R. 1873. 0 

(2) Before registration of plaint. 

A plaint should not be returned for amendment before it is registered. 
32 P.W.R. 1908. P 

(3) XBefore first hearing. 

(а) Amendment of plaint can be allowed only before first hearing. 7 A. 79. Q 

(б) In a suit for a declaration that certain alienations by the Kama van of a 

Malabar tarwad were invalid, the suit should not be amended after the 
first hearing. 11 M. 106. R 

(4) After settlement of issues. 

(a) The plaintiff sued alleging an adoption for recovery of property. With him 
was joined a daughter of the deceased as plaintiff who sought for the 
recovery of the same property as heir to the deceased in case the adop- 
tion was found not true. The suit was bad for misjoinder but could 
not bo amended by the party after issues. A.W.N (1903), 240. S 
(h) Amendment of a plaint is not allowable after issues are framed. 5 W.R. 234.T 
(c) Amendment cannot be made by the parties after settlement of issues, 
26 A. 218. U 

^5) After Judgment. 

Amendment by a Court can be made only before its judgment and not after. 
19 B. 303. V 

jV.B.— It should be noted that under the present Code (O.VI, r. 17, su^ra), the 
Court may allow amendment at any stage of the proceedings. 
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Court may at any stage proceedings^**— {Concluded). 

B*— Amendment by first appellate Court. 

(1) General principles. 

(a) An amendment ought not to be permitted on appeal, when it may create a 
necessity for fresh written statement and for fresh issues. 2 M.L.J, 
29 ; 6 M L J. 139. W 

(&) A plaint cannot he amended in an appellate Court. 1 B.L.R.A.O, 212 ; 
11 W.R. 40 ; 18 W.R. 424 ; 66 W.N. 273. X 

EXAMPLES. 

(а) In a suit for arrears of rent, it having been found that there were other 

persons who were entitled to the rent, an amendment adding the other 
parties could not bo made in appeal. 8 0. 277. Y 

(б) Suit for redemption cannot be amended into a suit tor setting aside sale 

’ when the suit is before the appellate Court. 25 B. 337. But see the 

following cases . — % 

(2) Amendment allowed. 

(а) The addition of a prayer ancillary to the principal one does not alter the 

character of the suit and such an amendment could be made even by 
the appellate Court. 5 O.W.N, 273. ' A 

(б) An appellate Court is competent, at any stage, to allow objections to be 

taken to a defect in plaint. 2 B.L.R.A.C. 212 = 11 W.R. 40. B 

1 1 

C. -"Amendmefit on second appeal. 

(ct) allowed. 26 W.R. 425 ; 22 C. 692 ; 21 A.W.N. 39«23 A. 167 ; 20 M. 

467. 5C 

(6) A plea of misjoinder, having beon allowed by the first Court, and the suit 
having been decided, on appeal, against the decision of the first Court, 
the High Court, in second appeal, being of opinion that the first 
appellate Court ought to have returned the plaint for amendmtenfb, 
returned it to that Court, with a view to its being amended. 6 M, 239, 
dm.; 2 A, 669 ; 9 C. 696 ; 12 M, 481 ; 12 B. 168. D 

(c) Plaintifi not allowed to alter his case on second appeal. 9 C. 626=13 
C.L.R. 114. E. 

D. — Amendment by Privy Council. ^ 

allowed. 11 M.I.A. 468=9 W.R. {P.C.), 9 ; 20 W.R. 6. P' 

2.—** In such manner.** 

A. —Parties. 

(1) Addition of unnecessary defendant. 

When a defendant is added against whom no cause of action is alleged the 
plaint should be amended by striking off the name of the defendant. 
10B.H.C.17. 

* (2) Agent suing for corporation. 

A plaint in the name of an agent, which should have been filed by a corporation, 
could not be amended so as to substitute the corporatioi^ instead of 
the agent. 16 W.R. 534. H 
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2,—** In such manner.'*— (Continued). 

A. — Pariles— {Continued). 

(3) Bank in liquidation. 

The official liquidator cannot sue on behalf of a— -in his own name. Such 
a defect can be cured by an amendment. 18 A, 198. I 

{4) Breach of contract of service. 

The plaintiff, a member of an undivided family ,[]sued the defendant for in 

respect of a business of the whole family. The plaint could not be 
amended by bringing the other members as parties. 18 M. 33. J 

(5) Change of parties. 

Amendment should be allowed where there is— 6 0. 626 ; 7 B.L.R. App. 66 ; 
18 A. 198. K 

(6) Cheque. 

When the endorsee of a lost sues the endorser for the value of it or for a 

duplicate of the lost cheque, the drawer of the cheque also should he 
made a party and the plaint should be so amended. 2 A. 754. I# 

(7) Collision. 

In a suit for—, originally filed against the owner, Jthe plaint was allowed to 
be amended by adding the ship as a’defendant 12 B. 237. M 

(8) Debt. 

(а) Plaintiff sued for recovery of a . It being found that others were 

entitled to the money along with the plaintiff, the suit was amended 
by adding the others as plaintiff, 27 B. 157. M 

(б) In a suit against several debtors, the plaint was amended by striking all 

but one debtor. 11 M.I.A, 468=9 W.R. (P.C.), 9 ; 20 W.B. 6. O 

(9) Idol. 

A suit, brought in the name of an—, can be amended into one by the manager 
of the temple. 19 A. 330=17 A. W,N. 75. P 

{10) Legal representatives. 

A plaint, which was filed against the defendant, who was dead at the time of 
suit, cannot bo amended so as to bring his legal representatives. 
31* M. 86 ; SCO also 16 ISt. 319. Q 

(11) Magistrates suit against. 

—to set aside his orders in respect of a land in dispute, was amended by 
substituting the Secretary of State for the Magistrate. 6 B. 070 ; 
6 B, 672. ' R 

(12) Manager of a Hindu family, 

A suit by the— was amended by adding the other members of the family as 
parties. 12 B. 158. 8 

(13) Misjoinder of parties. 

(a) When the suit is bad for— then the plaint should be amended. 14 0. 435.T 

(b) In a suit brought by the plaintiff and some other ryots, in whom the right 

interfered with was vested both jointly and severally along with the 
plaintiff, the suit was amended by striking out the other ryots. 
11 M. 42. D 

(<?) A and B sued when only A bad the right to sue. The name of B should b,e 
struck out. 11 W.R. 607 ; contra 10 W.R. 262 ; 20 W.B. 364. Y 

8663 28 
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2.—** In such manner/*— (Continued), 

A Parties — (C ontinmd ) . 

(14) Minor suing without guardian. 

The plaintiff sued while he was a minor without a guardian. The plaint could 
he amended by appointing a guardian. 25 W.R. 184, but see 0. XXXII, 
r. 5 and 13 0. 189. W 

(15) Mortgage. 

. (a) In a suit on a — — the plaint can bo amended by the addition of defend- 
ants even at a late stage. A.W.N. (1905), 35 X 

' (6) The plaintiff sued on a— execuued in favour of himself and two others 

jointly. Tho other persons could not bo made parties at a late stage.. 
176 P.R. 1882. Y 

(16) Hext friend. 

When a suit by a major was filed through his next friend, the plaint could 
be amended by striking off tho next friend’s name. 7 O.C. 234 ; 5 

O. 0. 355 ; 21 C. 866. Z 

(17) Omission to add parties. 

(al A plaint cannot be amended so as to add new parties. 22 W.R. 97. A 
(5) Four partners sued together ; but objection having boon taken that all the 
, four were not partners, the issue on the point was amended into 

“ whether all the plaintiffs were partners.” It was found that only 
two were partners and the Judge struck off the names of the other two; 
^ The appellate Court held that the Judge was right in amending the 

' ‘ issue, but he should not have removed the other two plaintiff from the 

' plaint. 4B.L.R,0.0.97«14W,R.O.O. 11. B 

(c) A suit cannot be brought iu name of a shop. Such a suit can be 
amended by substituting the names of tho partners of the shop. 103 

P. L.R. 1902. C 

... (d) Suit against a firm oannot be converted into a suit against a partner of 

the firm so as to make him personally liable. 2 B. 116. 0 

(e) An amendment to substitute a firm for the Official Assignoo was allowed. 
7 B.L.R. Ap. 65, B 

(18) . Pre-emption. 

Two plaintiffs, one of whom was a widow of a deceased member of an undivided 
Hindu joint family, sued for pre-emption. The Court finding that the 
widow could not pre-empt and that with reference to tho manner in 
4 which the suit was framed the other plaintiff could not claim pre- 

emption entirely on his own account, held the plaint could not be 
amended. 7 A. 860, P 

(19) Promissory note. 

The plaintiff sued on a adding, as defendants, persons who were entitled to 

the money along with him. The plaint was amended so as to make 
the defendants who were so entitled as plaintiffs, M.O.O, 226 ; 24- 
A, 226 ; 29 M. 302. ^ 

(20) Railway Companies. 

A suit against two — oannot be amended by substituting the Secretary of State 
for the Railway Companies, 4 0.0. 138. H 

(ill) Secretary of State. 

A suit against the when it should have been against another could not be 

amended so as to substitute that person. 1 N.W.P. 118, Ed, 1873, 204, 1 
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2,—** In such manner.* ^--(Contiimed), 

A. — Parties — {Concluded). 

(22) Specific Performance. 

In a suit for— of a contract of sale against the vendor, the plaint can be 
amended by adding the subsequent purchaser as a party. 1 L.B.R. 
252. J 

(N.B.) For other cases relating to addition of parties, etc., see cases under 0. 1,, 
r. 10 (2) at pp. 88 to 97, su;pra. 

B.— Starting or altering cases. 

(1) Duty of Court. 

{a) The Court should guard against parties being taken by surprise by the start- 
ing of new cases in the progress of litigation. 28 M. 600, K 

(d) Amendments which bring in new causes of action should not be allowed. 
IN.W.P. 250; 13 B. 664. 

(c) The Court should not make a new case for the plaintifi which he has not 
made for himself. 7 W.E. 478. M 

{d) The Court should not amend the pleadings so as to raise a different question, 
2 Ind. Jur. N.S. 118 ; 5 0. 64 = 4 C.L.R. 353. 

EXAMPLE. 

In a suit against the Secretary of State, an amendment substituting a new 
party and also a new cause of action was not allowed. 1 N.W.P. 118, 
Ed. 1873, 204. a 

(2) Rights of parties. 

The parties may, by consent, enlarge the claim and then include an additional 
cause of action. 7 A.W.N, 19=9 A. 229. p 

(3) Omission to state date of cause of action. 

An can be supplied by stating it subsequently. 7 A.W.N. 354 ; 3 Agra 33, 

218. Q 

EXAMPLE. 

Where the date of the commencement of the kabuliyat is not given, the 
plaint should be amended. B.L.R. (P.B.), 974 = 10 W.E. (F.B.), 14.R 

(4) Insufficient disclosure of cause of action. 

(а) Where the plaint does not sufficiently disclose the cause 6f action, and a 

cause of action exists, the proper course is to amend the plaintv 
Where, in a particular case, the plaintiff is not allowed to amend, he 
is at liberty to prove any cause of action, which is not inconsistent 
with the plaint. 12 W.E. 813. g. 

(б) If there is not sufficient disclosure of cause of action in the plaint, the plaint 

should be amended. XJ.B.E. (1892-1896), p. 261. T 

EXAMPLES. 

(i) Wherein a suit for misappropriated property or for value, the plaint omit- 

ted to state that there was a demand and refusal of the property, the 
plaintiff was allowed to amend the plaint by supplying the omission. 
7 M.H.O. 400. Ij 

(ii) Where the plaintiff, by his right of inheritance, sued for the recovery of a 

certain sum of money, and the defendant alleged a sale of such right 
to himself, the plaint was allowed to be amended so as to state that 
the sale was invalid owing to the fraud of the defendant. 6 B. 309. 
But see the next case^ Y 
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In such manner.**— {Continued), 

B.-*Startiiig or altering cases,— (Concluded), 

(iii) Suit for malioious proseoution. Plaintil! sued tbe first defendant for proae- 
outing, and second defendant for sanctioning the proseoution. There 
was no allegation in the plaint that the first defendant prosecuted him 
maliciously and without any reasonable or probable cause. The 
plaint could not be amended by inserting such an allegation. 
10 B.H.O. 182. W 

(5) Misstatement of cause of action. 

Plaint can be amended if there is a mistake in the statement of the cause 
of action. 68 P.B. 1886; 7 N.W.P. 354; 11 W.R. 223; 12 W.R. 
313 ; 11 W.R. 223. 

s(6) Wrong date of cause of action. 

(а) Where a wrong date is given in the plaint, it should he ordered to be 

amended by giving the right date. 7 N.W.P. 364 ; 21 A.W.N. 140 ; 
7 M.H.G. 364 ; but see the following case : — Y 

(б) In a suit for recovery of debt attached, the debt was wrongly described as 

due under an agreement of one date instead of another. An amend- 
ment correcting the date could not be made. 7 O.W.N. 651=30 0. 
699. 25 

<7) Suit on a mortgage. 

In a—, the defendant denied the specific mortgage but admitted another 
mortgage of a difierent date. The plaint was amended so as to make 
it a suit upon the admitted^^mortgage. 17 B. 366 ; 5 B.L.R. 643 ; 4 B. 
584 ; see contra^ 18 A. 403 and 18 M. 462. A 

(8) £hiU^ on a sale- deed. 

In a suit on the sale-deed it was recited that for a certain portion of the 
purchase money the defendant would execute a bond. This recital 
was allowed to be amended into a promise by the defendant to pay the 
money at a certain place a few days hence. S.C. 120. B 

C.— Changing character of suit. 

(1) Q^neral principles. 

(а) Where a suit, if tried as of one character, e,g , a suit for use and occupation, 

would, if amended into one of another character (e.g,) a suit for rent, 
involve issues of an entirely different character from those on which 
the first suit proceeded and would necessitate a new trial of the case 
upon fresh evidence, an amendment ought not to bo allowed. 22 0. 
762 (766) ; 13 B.L.R. 243«21 W.R. 208 ; 11 M.I.A. 7 (20) ; Marshal 70.C 

(б) An amendment inconsistent with iho original claim should not bo made, a 

year after the institution of the suit. 3 C.L.J. 306sal0 O.W.N. 738. D 

(c) If a Court allows a plaint to\bo^80 altered as to convert a suit of one 
character into a suit of another and inconsistent character, it acts 
ultra vires, S.C, 92. B 

1. -AMENDMBNTS ALLOWED. 

.(a) A suit for an account on a bond into one for cancellation of a bond for 
want of consideration. 186 P.R. 1882. F 
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In such manner, ^*--{Covtimied), 

C.— Changing character of su\t,~-{Contmued), 

(b) A suit by plaintiff as an heir to set aside an alienation ^hen in fact he was 

not the heir, was converted into one on an agreement with the real 
heir entitling the plaintiff to sue. 20 C. 1=19 I. A. 221. G 

(c) A suit for declaration into one for possession. In such a case the Court 

should exercise a sound discretion. 6 Bom. L.E. 329 ; 161 P.E. 1888 ; 

1 P.E. 1900. H 

(d) A suit for ejectment into one for redemption. 28 B. 163 (161). I 

(e) A suit for interests only into one for account. 5 B. 181. J 

(/} A suit by a partner to establish title to partnership property into one for 

dissolution of partnership and account. 4 B. 222. S 

^g) Suit for declaration that a conditional sale has become absolute can be 
amended into one for recovery of possession as mortgagee. 134: P.L.E. 
1907. L 

(A) A suit to restrain defendants from encroaching upon the bed of a tank into 
one for declaration of the plaintiff’s right to the water of the tank. 
11 M. 94. H 

(%) Suit on a mortgage praying for sale can be converted into one for a simple 
money decree. 1902 A.W.N. 114. K 

(j) A suit by a usufructuary mortgagee who is dispossessed, for foreclosure or 
for recovery of the mortgage debt could be amended into one for 
recovery of mortgaged property and mesne profits. 1 TJ.B.E. 1892- 
1896, p. 602, 0 

(A-) A suit in a Civil Court for enforcing acceptance of patta and execution of a 
mucbilika can be amended into one for declaration of plaintiff’s title 
to the land. 12 M. 481. P 

{1) In a suit for possession of a share in a joint property, the plaint was allowed 
to be amended so as to make the suit one for partition. 5 B. 496 ; 106 
P.E. 1893; 4 O.C. 314. Q 

(Zl) A suit for possession into one for declaration. 5 B. 73. R 

(Z2) A suit for possession of specific land can be amended into a suit for a 
share in a joint land and an additional issue framed to that effect. 
10 W.E. 107. S 

(m) Suit for restraining defendants from filling up a pond was amended into 
one for declaration for plaintiff’s right to the water. 2 A. 669. T 
(?t) A suit for specific performance into one for damages. 28 P.L.E. 1906=49 
P.E. 1905. XS 

(o) A suit .^or the recovery of purchase-money into one for the recovery of 
property. 6 C.L.J. 613 = 12 C.W.N. 107. Y 

A suit to recover a deposit into one for deceit. 9 B, 368, W 

(2) A suit to recover part of the mortgage-money into one for the recovery of 
the whole of it. 11 C.W.N. 732. X 

II.— AMENDMENTS NOT ALLOWED. 

(а) In a suit for damages against the defendant caused by his fraud ranging 

over a certain period, the plaint could not be amended in second 
appeal so as to bring in specific instances of fraud. 18 B. 144. Y 

(б) A suit for declaration for title cannot be converted into one for possession. 

2 A.W.N. 129 ; 1 O.LJ. 73 ; 4 A. W.N. 26 ; contra 2 N.L.E. 79 ; 135 

P.E. 1906 ; 6 A.W.N, 248; 5 Bom. L.E. 329. X 
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2. — **Jn such maaner.*'— (Continued) » 

C.— Changing character of suit. --(Concluded). 

(6-1) Plaintiff brought a suit to eject trespassers from a land leased to a third 
party. Though pending the suit the lease expired and thus plaintiff 
got a right to eject the trespassers, the suit could not be amended into 
a suit for declaration of the plaintiff’s title. 21 M. 288. A 

(c) A suit for ejectment into one for partition. 10 B. 457. B 

(d) A suit for possession and mesne profits into one for resumption. B.L.R. 

Sup. Vol. 581 = 6 W.R. 211. C 

(e) Suit for possession of land on an allegation of partition cannot be amended 

into one for parti tion when it is found that partition has not taken 
place. 12 M. 292. D 

e-1) In a suit for possession on the ground of purchase by plaintiff the plaint 
cannot be amended so as to make the suit one for recovery of plaintiff’s 

share of the joint family property. 8 0. 871=11 G.L.R. 194. E 

<(/) Suit for possession cannot be converted into one for redemption. 5 O.L.J. 
527, 653. F 

(g) A plaint alleging a right of pre-emption on the ground of the plaintiff being 

a co-partner of the vendor, could not be amended to allege the right on 
the ground of vicinage. 1 B.L.R.S.N. 12=10 W.R. 189; 3 B.L.R. 
Ap. 142. G 

ih) Suit for redemption cannot be amended into a suit for setting aside sale 
when the suit is before the appellate Court. 25 B. 337. H 

{i) A suit for rent into one for ejectment. 19 B. 303. I 

{^) A suit for rent into one for use and occupation. 22 W.R. 346 ; 0. 752 ; 

27 0. 239. J 

(h) Where a plea of transfer of property failed, held that the plea should not 

be altered into a plea of contract to transfer property. 5 O.W.N. 217 
=24 M. 377=28 I.A. 46 (P.C.). K 

(Z) A suit for setting aside mortgage-deed into one for redemption. 20 W.R. 

453 ; 11 C.W.N. 462 =34 0, 372. L 

(m) Suit for the hire of boats not alterable imso one for account. 5 0. 692 = 
8 O.L.R. 455. M 

{n) A suit on the ground that no accounts were rendered cannot be altered into 
one for wrong rendering of accounts. 6 O.L.J. 581=12 O.W.N. 28. N 
(o) A suit for cancellation of deed on the ground of fraud cannot be converted 
into one for damages for breach of contract. 21 T.L.R. 256. 0 

Ip) a suit for money due on a contract into one for damages for misrepresenta- 
tion. 9 W.R. 206. F 

(g) A suit for enhancement of rent for specific share of land can be amended 
into one for enhancement of plaintiff’s share of the rent. 10 W.R, 
362. Q 

D.— Granting of additional relief. 

<(1) General principles. 

(fl) The addition of a prayer ancillary to the principal one does not alter the 
character of the suit and such an amendment could be made even by 
the appellate Court. 6 C:W.N^ 273, R 

(6) When a Court finds that a plaintiff claims only a minor relief, when he is 
entitled to the major relief, in order to evade Court-fees, it should 
compel the plaintiff to amend the> plaint by including the major relief. 
21T.L.R. 1. S 



O. YI, P. 17] Act Y of 1908 (code of oivil procedure). 


221 


2.—** In such manner.*^ — (ContimLed), 

D.— Granting of additional relief. — {Concluded)* 

(c) The Court can permit such amendment, as may enable it to give relief in 
respect of the original cause of action, 1 N.W.P. 171, Ed. 1873, 250,T 

EXAMPLES. 

I. — Additional Relief Allowed. 

(1) In a suit for recovery of money received for plaintifi, the plaint was 

amended by adding an additional prayer for account. 9 B. 356. U 

(2) In a suit upon a will and for administration where the plaintifE’s right to 

ask for administration depended upon the invalidity of an adoption, 
there being no prayer that the adoption should be declared invalid, 
such a prayer was allowed to be added. 6 C.W.N. 162. Y 

^3) In a suit for possession by the mortgagee, the plaint can be amended by 
the addition of prayer for a money decree, if the possession could not 
be granted. 131 P.R. 1883. W 

(4) In a suit for mutation of names in a Revenue Register, the plaint could 

be amended by adding a prayer for a declaration of the plaintiffs 
right. 2 L.B.R. 4 ; 2 L.B.R. 243. * X 

(5) In a suit for declaration when the suit was not sustainable for want of 

prayer for consequential relief, a prayer for injunction could be added 
even at a late stage. 29 B. 19. Y 

(6) A plaintid, who has been ousted after suit brought for declaration of title, 

should be allowed to amend the plaint by adding a prayer for possession. 
2 M. 295. 2 

(7) Where a purchaser of a mortgage-bond sued to enforce the bond, but did not 

pray for sale of the mortgaged property, he was allowed to add a prayer 
for such relief. 20 0. 805. X 

(8) A suit should not be dismissed by the appellate Court on the ground of its 

asking only for a declaration of title without consequential relief, where 
this objection is not taken by the defendants, the plain tifis should be 
given an opportunity to amend the plaint. 13 B. 548, B 

II. — Additional Relief Not Allowed. 

(1) After a suit for declaration that certain alienations by a Hindu widow were 

invalid was hied, the widow died. An amendment adding a prayer 
for possession could not be made, 12 M. 136. C 

(2) A suit was brought in a MunsifE’s Court lo declare that a certain land was 

liable to be sold in execution of a decree for more than Rs. 2,500, It 
could not be amended by the plaintiff withdrawing his claim to execute 
the decree against the land for more than Rs. 2,500. 10 M. 152. ]> 

E.—Changing relief. 

I.— AMENDMENT ALLOWED. 

(1) Where plaintiff sued for redemption of a mortgage, he should not be given 

possession without his paying the mortgage amount, because the 
defendant denied the mortgage. 6 B.H.C.A.C, 9. B 

(2) The plaintiff the mortgagee of the defendant’s mortgage interest sued for the 

sale of such interestt In second appeal the prayer for sale of mortgage 
interest was amended into a prayer for sale of the mortgage property, 
25 A. 46. F 
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such manner. **’~-{ContinuBd). 

E.— Changing reWei.— (Concluded). 

II.— AMENDMENT NOT ALLOWED. 

Where a plaiutifi, in a suit for pre-emption, alleged that the property was sold' 
for a less price than what was mentioned in the sale-deed and ofiered 
to pre-empt on paying the smaller price, he was not allowed to amend 
his plaint by offering to pay any sum, the Court may find, the vendor 
got for the property. 1 A. 591. G 

F.— Changing ground of relief. 

I.— AMENDMENT ALLOWED. 

Plaintiff brought a suit for a share in two houses as heir to his wife. The suit 
was amended into a claim for the whole of the two houses on the 
ground of his purchase benami in his wife’s name. 1907 A.W.N, 203. H 

11.— AMENDMENT NOT ALLOWED. 

(1) In a suit to set aside an alienation on the ground that the alienor was an 

illegitimate son of the plaintiff’s grandfather the suit could not be 
amended to state that the alienation was bad because under the 
Mitakshaia Law the owner of a share in joint property cannot alienate 
his share. 6 B.L.R. 655=U W.R. 386. I 

(2) A suit was brought to declare that a certain mortgage decree against the 

father was not binding on the sons on the ground that the debt was 
contracted for an immoral purpose. An amendment that the sons 
were divided from the father when the decree was passed, was not 
allowed. 12 B. 431. J. 

(3) Plaintiffs sued a company upon a contract. In order to contend that a 

certain (action of the directors of the company was ultra v%reSt the 
plaintiffs sought to amend the plaint by stating that they were also 
shareholders of the company. The amendment was not allowed. 
6 B. 266. K 

(4) The plaintiff sued for newly formed land on the ground that the new land 

was in extension of an old land belonging to her. This claim could 
not be amended into a claim that the land belonged to her as she 
was the ower of the bed of the river as zemindar. 22 M. 464 = 26 1.A. 
107. L 

(5) Where a plaintiff sued to enforce a right of pre-emption founded on a 

certain agreement, he could not amend the plaint basing hjs claim on 
a custom. 1 A. 563 ; 1 A. 567, contra 7 A.W.N. 28. M 

(6) Suit for rent by one of the oo-sharer landlords cannot be amended into one 

for rent by him on behalf of all the landlords for the whole of the 
rent. 6 O.W.N. 326. N 

(7) In a suit for the recovery of a sum paid to a man, after a compromise by 

Official Assignee, which payment the Court did not authorize, the 
plaint alleged that the payment was fraudulently kept from the 
knowledge of the Official Assignee. When it was proved that Official 
Assignee knew of the payment, the plaintiff sought, but he was not 
allowed, to amend his plaint .by stating that even if the Official 
Assignee knew of it, it was not binding on him as it was a fraud upon 
the Court, 11 B. 620=14 I.A. 11 (P.C.) 0- 
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2.^^* In such manner,* '—i^Contimied), 

Q. -Claiming alternative relief. 

(1) General principle. 

Where the plaintiff has not put forward an alternative case as he might have 
done, owing to misinformation, ignorance of law or fact, mistake or 
misconstruction of documents, he might he allowed to amend his 
plaint. 9 B.H.O. 1 ; contra 7 B. 166. F' 

EXAMPLES-. 

(i) *A suit for the recovery of enhanced rent on a kabuliyat can be amended, 

when the kabuliyat is not proved, into one for the recovery of rent at 
the old rent even if no alternative case is put forth. 8 0. 926. Q 

(ii) A suit for possession on the ground of survivorship can he amended 

by adding an alternative prayer that if the undivided status is not 
proved, the plaintiff was entitled as a preferential heir. 8 0.0. 266 ; 
hut see next case. B 

(2) Suit upon a will. 

Where a claim was based on the invalidity of a will, an amendment stating 
that even if the will was valid it did not dispose of the whole of the 
property of the testator was not allowed. 7 B. 156. Si 

H. — Raising new issues. 

General principle. 

The Court is bound to raise new issues if those issues are supported by tbe facts 
of the case and does not come upon the parties as a surprise. 
2 Hyde. 263. T 

EXAMPLES. 

(1) The plaintiff sued on a contract to sell indigo seed to the defendants. The 

contract was not proved but a contract that the plaintiffs should buy 
as agents for defendants was proved* The suit could be amended by 
framing an additional issue as to the latter agreement. 6 B.L.R. 273 
= 14 W.R. 181. U 

(2) Where a suit was instituted under Act V of 1866 on two promissory notes, 

and when leave to appear was given to the defendant and statements 
were filed by both parties which disclosed that the consideration of the 
pro-notes were some items in an account, an additional issue was given 
as to the amount due m respect of the consideration for the notes, 
and the plaint also was amended accordingly. 9 B.L.R. 441=18 
W.R. 424. V 

I.— Formal defects. 

(1) General principles. 

(а) It is the intention of tbe Legislature that all matters in dispute between 

the same parties should be disposed of in the same suit. The proviso 
to S. 53 of the old Act should not interfere with this principle. 
25 0. 371=2 O.W.H. 18, 201. Cf, O.VT, r. 17 and S. 163 of the 
new Code which give to Courts wider powers of discretion in matters 
of amendment. W 

(б) A defect on the face of the plaint, which would have rendered it 

inadmissible, is not a matter of amendment at the final hearing of the 
suit. 3 M.H.O, 372. X 

(2) Bona fide mistake. 

An amendment should not be allowed save when the plaintiff has an honest 
case, and by some mistake or misapprehension has failed to put things 
properly before the Court. 16 W.R. 123 ; 8 0. 871 ; hut not when the 
plaintiff is acting mala fide, S.O. 261, Y 
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2.^** In such manner.* *~-(Continmd). 

I.-— Formal defects. -‘(Con tinned). 

(3) Boundaries. 

In a suit for possession if the boundaries of the laud sought to be recovered 
is not described, the plaint should be amended. 21 W.E. 187. Z 

(4) Defective verification. 

must be corrected by an amendment of the plaint. 16 A.W.N. 102 = 18 

A. 396 ; 57 P.R. 1904 ; but not want of verification^ of plaint. 

16 A.W.N. 75. A 

(6) Deficiency in extent. 

Where there is a deficiency in extent, the proper course is to amend the plaint. 

17 A. 288 = 16 A.W.N. 80. B 

(6) Document on which suit is based. 

A suit based on accounts, having been registered, was dismissed for failure of 
the piaintifi to produce, in Court, the original account book, for 
comparison with the copy extract of account accompanying the plaint. 
Heldj the dismissal was wTong and that the proper procedure was by 
amendment of the plaint. 22 B. 971 ; so, also, where the original 
document, on which the plaint is based, was not produced along with 
the plaint. 2 B.H.O.R. 369. C 

(7) Doubtful meaning. 

If there is any doubt as to the meaning of the plaint, it should be amended. 
42 P.E. 1874. D 

(8) Error. 

A plaint should be amended if it does not contain a specification of the land 
sued for and if there is error in the description of defendants’ residence. 
6 B.L.R. Ap. 84 = 14 W.E. 474. E 

(9) Eorm. 

If the suit is not in proper form, the suit should be amended. 2 Hay, .361, F 

(10) Inconsistency. 

Where there is absolute inconsistency between a statement in the plaint and a 
statement made by the plaintiff under examination, on a material 
point, the plaint should be amended. L.B.E, 1893-1900, p. 337. O 

(11) InsufiBlcienoy of stamp. 

Whenever there is a defioienoy of stamp the pleadings should be amended by 
supplying the deficiency. 6 N.W.P* 139 ; 16 M. 29 ; contra 12 A. 129 ; 

18 0. 445 ; 2 A.L.J. 66 = 1905 A.W.N. 12 = 27 A. 411; 123 P.E. 1907 = 

82 P.W.E. 1907. H 

(12) Language of plaint. 

If a plaint is not in the language of the Court, it should, be amended. 8 
W.E. 496 ; W.E. (F.B.), 169. I 

■(12-<r) Issues, wording of. 

The substance, and not the mere wording of the issues, should be regarded. If, 
by some cause or other, the recorded issues do not enable the Court to 
try the whole case on the merits, an opportunity should he afforded 
by amendment, and, if need be, by adjournment, for the decision of 
- the real points in dispute. 6 M.I.A. 393 (411). J 
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2 . — "/ii such manaer,** — {floncliLded), 

I.— Formal defects. — {^Comluded)* 

(13) Misjoinder* 

Where a plea of misjoinder was allowed by the lower Court and the suit 
decided on merits ; the lower Court, failing which, the appellate Court, 
should return the plaint for amendment. 6*M. 239. K 

(14) Plaint signed by unauthorised person. 

is void ab initio and cannot be amended by the plaintiff signing it. 

14 A.W.N. 96. ’ ii 

(16) Prolixity in plaint. 

If there is , it should be amended. See W.R. (F.B.), 41= Marsh 127 = 

1 Ind. Jur, O.S. 44 = 1 Hay. 209, reported under 0. 71, r. 16. M 

(16) Unsigned plaint. 

A plaint, which is not signed by the party, can be amended by getting the 
signature of the party. 6 M.L.J. 213 ; contra^ 19 A.W.N, 56. N 

(17) Wrong Act, suit under. 

When a suit is brought under a wrong Act, the plaint should he amended. 
19 W.R. 61. 0 

(18) Wrong description. 

Amendment should be allowed where the defendant is wrongly described. 

12 B.L.R. 443. P 

(N.B.) See 27 M. 80 and 9 A. 188=7 A.W.N. 17, where plaints were not 
allowed to be amended for formal defects. ’’ 


J.— Limitation. 


vOeneral principle. 

{a) An amendment should not be allowed which will have the effect of 
depriving the defendant of the plea of limitation. 1 H.L.R. 117 ; 
2 N-Ii.R. 79. Q 

(6) A plaint barred by time cannot be so amended so as to bring the claim 
within time. 10 Bom. L.R. 969. B 

(c) A Court is not precluded from returning a plaint for amendment, because 
at the time it is returned for amendment the period of limitation for 
the suit might have expired. 17 A. 288. S 


18. If a party who has obtained an order for leave to amend 0. XZVIL 
does not amend accordingly within the time 
aft^r order!^ aanend purpose by the order 1, or if no 

lime is thereby limited then within .fourteen 
•days from the date of the order, he shall not be permitted to amend 
after the expiration of such limited time as aforesaid or of such 
fourteen days, as the case may be, unless the time is extended by the 
Oourt. 

(Notes). 

Old Act« 

This rule corresponds to Ss, 68 (b) and 54 (d) of Act XIV of 1882. 
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Difference between the old and the new Act. 

(а) In the present rule words “ or if no time, .date of the order’' are newly 

added. 

/&) According to the old section if the amendment is not made within the time 
allowed, then the plaint should be rejected . 

According to this rule the amendment should not be allowed but the suit 
may go on as it is. 

A— " Within the time,, ,, order-*' 

(1) Extension of time. 

{a) The Judge has discretion to extend the time, even after the time origin- 
ally fixed expires. 9 M.L.J. 348 ; 16 B. 263 ; 4 O.C. 108 ; C07itra 
23 A. 423. T. 

(б) Where there is a defect in the verification, the plaint should be amendea. 

If the plaint is not amended within the time allowed, then it should be 
rejected. 57 P.R. 1904. U 

(2) Unauthorized amendment. 

If the party makes , the other party must apply to have the amendments 

disallowed with costs. W.N. (1879), 175--Annual Practice, 1908, 
Vol. I, p. 354. V 

(3) Costs. 

Costs can be allowed to the defendant if the plaint is rejected. 28 0. 567. W 

ORDEE VII. 

Plaint. 

Particulars to be 1. The plaint i shall contain the following, 

contained in plaint. particulars 

(а) the name of the Court in which the suit is brought ; 

(б) the name 2 , descriptions and place of residence ^ of the 

plaintiff ; 

(c) the name 5, descriptions and place of residence ^ of the 

defendant, so far as they can be ascertained ; 

(d) where the plaintiff 8 or the defendant is a minor or a 

person of unsound mind, a statement to that effect ; 

(e) the facts constituting the cause of action 9 and when it 

arose ^0 ; 

CiO the facts showing that the Court has jurisdiction n ; 
ig) the relief which the plaintiff claims 12 • 

{h) where the plaintiff has allowed a set-off or relinquished a 
portion of his claim 13, the amount so allowed or 
relinquished ; and 

(i) a statement of the value of the subject-matter of the suit 
for the purposes of jurisdiction and of Court-fees 
so far as the case admits. 
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(Notes). 

Old Act. 

^ub-R. (a). 

This corresponds to S. 60, cl. (n) of Act XIV of 1882. 

Difference between the old and the new Acts. 

The word “must,” in the old Act, is substituted by the word ** shall” iu the 
new Act. 

-Sub-R. (b). 

This corresponds to S. 60, cl. (b) of Act XIV of 1882. 

Sub-R. (c). 

This corresponds to S. 50, cl. (c) of Act XIV of 1882. 

Sub-R. (d). 

This is new. 

Sub-R. (e). 

This corresponds to S. 60, el. (d) of Act XIV of 1882, 

The old Act runs as follows “ A plain and concise statement of the circum- 
stances constituting the cause of action, and where and when it arose.” 

Difference between the old and the new Acts. 

The words and where ” are omitted in the new Act. 

5ub-R. (f). 

This is new. 

This may be considered as a substitute for and where the cause of action 
arose ” in ol. (d) of S» 50 of the old Act, 

.3ub-R. (g). 

This corresponds to S, 60, cl, (c) of Act XIV of 1882. 

Difference between the old and the new Acts. 

The words “ a demand of,” in the old Act, are omitted in the new Act. 

«Sub-R. (h). 

This corresponds to S. 50, cl. (/) of Act XIV of 1882. 

:Sub-R. (i). 

This is new. 

The plaint is intended to be a statement of facts, and not merely a prayer for 
relief. 1 Ind. Jur. O.S. 12. X 

"ATame of the ptaiatift** 

11) Agent, suits by. 

In suits by an agent on behalf of his principal, the principals name should 
appear in the plaint, 1 A.H.O. 277. y 

(2) Benamidar, suits by. 

In suits for property, the real owner must appear as party. 20 W.R. 72; 
contra 24 0. 644. Z 

►{S) Club, suit by. 

Suit to recover price of goods, cannot be brought by the Secretary of the club. 
14 M. 362. ‘ X 
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2.^** Name of the plaintiff ***— (Concluded). 

(4) Company, suit by. 

(а) In a suit by a Company, the manager of it cannot be the plaintiff. 12 0, 41.B^ 

(б) Suit by unincorporated and unregistered companies, should be brought in 

the names of its members, 20 A. 167. C 

(5) Firm, suit by. 

In a suit by a firm, the names of the partners should be named as plaintiffs and 
not the name of the firm. B.L.B. Sup. Yol. 904 ; 9 W.R. 190 ; 25 
W.R. 118. 0 

(6) Official liquidator. 

An— -cannot be a plaintiff on behalf of a company in liquidation. 17 A, 292 
«15 A.W.N. 81 ; 9 A. 188 ; 18 A. 198. ’ B 

(7) Official assignee. 

An suing, must himself appear Jas plaintiff and not his recognised agent. 

2 N.W.P. 179. P 

• 3.—*^ Description. ...of the plaintiff. 

(1) General. 

The full description should be given, such as age, father’s name, caste, etc. 
7 M.L.J. 81. G 

(2) Objections to description of parties. 

All objections to the description of parties, should be taken at the first hearing. 

7 0, 694, p. 602. Bl 

(3) Effect of misdescription. 

(а) A mere misdescription of the plaintiff is no ground for dismissing the suit. 

17 W.R. 17. I 

(б) A suit by a major iii which the next friend is the plaintiff must be dismissed. 

17 A.W.N. 203. J 

4.—** Place of residence of the plaint Jf.*^ 

In big towns, the name of the street and the number of the house in which the 
plaintiff lives, must be given. 4 O.L.R. 366. K 

5.^** Name (of the defendant).** 

(1) Agent. 

In a suit against the proprietor of an estate, the proprietor’s name and not 
the agent’s name, should appear as the defendant. 4 Agra 127. I« 

(2) Company, suit against. 

In a suit against an unregistered Company, if the plaintiff does not know the 
names of the partners, he can sue the firm, alleging in his plaint his 
ignorance. 8 W.R, 45 ; contra 21 A, 346. H 

(3) Contract by a club. 

In a suit on a , the members of the club should be the defendants. 

20 A. 497. ir 

(4) Corporation. 

The— and not the agent, should be sued. 2 B.L,R, S.N. 6 ; 10 W.R. 366 ; 
16 W.R. 634 ; 14 B. 286, O 

(6) Firm, suit against. 

Xn a suit against a firm, the partners should be described as defendant . 
1 85. 
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6.—** Description (of the defendant) ^ 

(1) Titles. 

When the Government has recognized a person, as being entitled to certain 
titles, he should be described by those titles. 12 B.L.R. fP.C.), 
443=18 W.B. 301. Q 

(2) Effect of misdescription. 

When the defendant is not described by his title, and it is shown that the 
right man is sued, the plaint need not be amended by adding the 
title. 12 B.L.R. 445 (note) = 12 W.R. 450. R 

7,^** Place of residence of the defendant,*^ 

Ignorance of the defendant’s address. 

It is not enough if the defendant’s former address and place of residence is 
given. If the plaintiff does not know where the defendant is, he must 
allege his ignorance in the plaint. 4 C.L.R. 366. S 

8,— Plaintiff. 

Mother suing as guardian. 

It is not absolutely necessary for the mother to describe herself 
the plaint, when she sues on behalf of her minor son. 

12 0. 48. 


as guardian in 
17 W.R. 144 ; 

T 


9,^^* Cause of action.^* 

(1) Definition, construction, etc.« of the term * cause of action.’ 

(а) Cause of action means the bundle of essential facts which it is necessary 

for the plaintiff to prove, before he can succeed in tho case, SO B. 167; 

7 Bom. L.R, 926 ; 7 Bom, L.R. 20=29 B. 368 ; 6 O.W.N. 685 at 688 ; 
31 0. 274; 12 M.L.J. 103=25 M. 736; 27 M. 494; 13 M.L.J. 448; 

6 Bom. L.R. 1038 ; 1 N.L.R. 4 ; 8 0.0. 389 ; 1 P.R. 1905 ; 34 C. 668.0 

(б) An assertion or denial of a right in a written statement does not give rise 

to a cause of action. A cause of action must he antecedent to any 
allegation made in the pleadings. 8 C.W.N. p. 415 ; 9 O.W.N. 928; 
28 0. 223 ; 9 O.W.N. 26 (8l)v Y 

(c) A party must show due right or interest in the subject-matter of tho suit, 

in order to be able to complain. 2 N.W.P, 41 ; 15 W.R. 106. W 

(d) The plaint must include all the existing grounds on which the plaintiff can 

succeed, 20 W.R. 482 ; 2 0. 162 ; 8 0. 483 (601). X 

(e) The plaint must not contain arguments. 8 W.R. 296. Y 

(/) It is enough if there is sufficient disclosure of action, and if the defendant 
has understood the claim rightly, though the cause of action is not 
correctly set out, 26 M. 60=- 11 M.L.J. 126, Z 

(p) The schedule annexed to the plaint, cannot disclose a cause of action not 
revealed in the plaint. Bourke 0,0. 8 = 0or. 94 ; 2 Ind. Jur. 117. A 

(h) If the cause of action is not distinctly stated, the plaintiff or his pleader, 

may be examined to make the cause of action appear clear. 3 Agra 162 ; 
15 W.R. 286. B 

(i) The plea of non-existence of cause of action may be raised, for the first time, 

on appeal. 41 P.R. 1873 ; contra 8 M.H.O, 167 ; 7 W.R. 486. C 
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'"Cause of action **— (Continued), 

(2) Effect of misstatement of cause of action. 

A.-SUIT TO BE DISMISSED. 

(а) A plaint, which simply stated that the cause of action arose previous to a 

certain date, was removed from the file. 8 B.L.B. Ap. 23. D 

(б) If the plaint is intentionally made to be indistinct, the Court can dismiss 

the suit. 20 W.B. 147 ; 11 W.R. 273. B 

,(c) Where the cause of action set forth in the plaint is found never to have 
accrued, the suit should be dismissed. 1904 A.W.N. 207 = A.L.J. 628 
=27 A. 177. p 


B -SUIT SHOULD NOT BE DISMISSED. 

<a) The suit should not bo dismissed, if the cause of action is not described in 
strictly accurate language. W.R. (P.B.), 159 ; W.R. 1864, 60. 0 

(h) Where the facts on which the claim is based are clear, a Court is not 
justified in dismissing a suit, merely because the cause of action is 
wrongly stated. 14 O.P.L.R. 151. H 

(cj A suit should not be dismissed if the plaint does nob disclose a cause of 
action. It is enough if the evidence shows one, 10 W.R. 460. I 

(d) Omission to state the date of arising of the cause of action, is a ground for 
amendment, and not for the dismissal of the suit, 7 N.W.P. 354. J 

(c) An omission to state the date of cause of action is no ground for dismissal. 
7 A.W.N. 354. 1^ 

if) A mistake in stating the date ot a mortgage should not cause of 

the suit. 3 Agra 33 (218). 

{g) When an erroneous date is given for the arising bf the cause of action, 
the suit should not be dismissed bn that ground, 7NWP 3 ^ 4 - 
21 A.W.N. 140. * ’ M 

(h) If the plaint discloses a cause of action, the appellate Court should not 
dismiss the suit, if there are defects in the allegations in the plaint. 
Marsh 198’=! Hay 467. 

(3) Inconsistent claims. 

(a) There should not be inconsistent claims in the plaint. 21 W R 12 • 15 I A 
86=15 0.684. ' * » 

EXAMPLES. 


^(il Where an adoption was denied in the first Court, the plea that the 
adoption, if any, was conditional, was not allowed, 14 M. 172. F 
(ii) A plaintiff cannot plead, that a deed was a forgery, and at the same time 
say, it was executed by misrepresentation, fraud, etc. 13 M 649* 
15 LA. 86. Q 

(6) Where a person is a stranger to a transaction, he can put forward inconsist- 
ent pleas. 14 M. 172 ; 18 A. 125. H 

ic) A suit cannot be dismissed on the ground that the plaint contains in- 
consistent allegations. 1 0.0. 88. g 

i(d) A plaintiff’s claiming a property as the owner, is inconsistent with his 
claiming it by prescription, and so the plaintiff must be asked to 
elect one of the two. 16 W.R. 198 ; contra 14 W.R. 49. T 
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{4;) Accretion* 

The Government has no loom standi to sue on behalf of a zemindar, to recover 
a land formed by accretion to the estate. 12 W.R. 204. U 

(5) Acknowledgment. 

The of a debt signed by the debtor, does not evidence a new contract to pay, 

and so does not, by itself, give the plaintiff a fresh and independent 
cause of action. 3 O.C. 195 , C O.C. 16. Y 

‘^6) Adoption, suit to set aside an. 

The adoption, by the mother of the last male owner after the estate vested in 
the widow of the last male owner, gives rise to a cause of action for 
setting aside the adoption, by a reversioner. 7 M. 401, W 

(7) Agreement to enter into a contract. 

No suit for compensation for breach of contract lies, where the document relied 
on as the contract, evidences only an agreement to enter into a 
contract 9 G.W.N. 147 (P.C.)=32*0. 96. X 

(8) Alienation, sait to set aside an. 

(a.) A suit to sot aside an alienation by one defendant to another defendant, of 
an estate, in the possession of a widow of the last male owner, does not 
lie, as there is no cause of action which gives the plaintiff the right to 
sue. 7 BX.R. 669-16 W.R. 18. Y 

(5) A cause of action for a suit to set aside an alienation arises at the time of 
alienation. A subsequent birth of a son does not give to the son a 
new cause of action. 2 O.P.L.R, 141. % 

<9) Alternate claims. 

('a) Though a plaintiff may base his suit on alternate set of facts, each entitling 
him to the same relief, yet he cannot allege contrary set of facts. 
109 P.R. 1887. A 

(Z>) A plaintiff can base his claim to a land both on a hereditary right, and on a 
right of occupancy. 21 W.R. 12. B 

(c) A person may base his suit, on a mortgage, and a deed of sale. 20 W.R, 78.C 

(10) Assignee of decree-holder for costs. 

(a) A suit was decided in favour of the decree holder in the High Court and 
costs were awarded to him. He assigned the decree for costs to the 
defendant. The other party appealed to the Privy Council, and the 
decree of the High Court was reversed. This party sued the defendant 
for the costs he recovered. Held he had no oauso of action to sue. 
24 A. 288-22 A.W.N. 47. D 

(h) The assignee of a decree, ponding an execution application by the dooroo 
holder, has a cause of action to sue to recover the consideration he 
paid, when the deoree-holder withdrew his application and allowed the 
decree to be time-barred. .8 A. 712 A.W.N. 16S). B 

(11) Attached property. ' ^ 

The judgment-creditor has no cause of action to sue the wrong-doors, who 
interfere with the judgment-debtor’s property which ho has attached. 
30 M. 418. F 


0008 30 
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9-—*^ Cause of action,** ^(Continued), 

(12) Boundaries, suit to fix. 

In a , it should be sho'wn that the boundaries have been transgressed. 

22 W.R. 134:. G 

(13) Building on a common land. 

The co-owners have a cause of action to sue to demolish a— built by the 
defendant. 9 A. 434=7 A.W.N. 82. H 

(14) Bond, suit on a. 

A suit on a executed by the defendant, m satisfaction of a prior decree, will 

lie. 182 P.B. 1887 (Civil). I 


(15) Collaterals. 

The ^have a customary right to object to the ahenation by an occupancy 

tenant. 89 P.R. 1898 (F.B.). j; 

(16) Collector’s decision. 

A— in a partition proceedings gives rise to a cause of action to the unsuccessful 
party to sue. 16 W.R. 190. g 

(17) Collector’s register, entry in a. 

(а) An adverse entry in a Cclleotor’s register gives a cause of action to sue for 

declaration. 20 P.R 1900. jj 

(б) An unsuccessful attempt by the plaintiff to enter his name in the , as 

owner of a certain estate, gives rise to a cause of action to sue for 
declaration of his title. 22 W.R. 9 ; 20 W.R. 365. M 

(18) Compensation money for a house. 

A suit by a reversioner for a portion of the awarded to the widow, does not 

lie, unless there is an allegation that the defendant is wastino* the 
money. 47 P.R. 1884. U* 


(19) Compromise. 

(а) Where a decree is superseded by compromise, and the decree is assigned to 

a third party, the third party has a cause of action to sue on the 
compromise. 3 A.W.N. 127. q 

(б) A minor can sue to set aside a , on the ground that the guardian acted 

fraudulently. 4 A.W.N. 316. p 

(20) Contract. 

In a suit to avoid a contract, it was not stated that there was any mutual 
mistake, nor was any fraud alleged as against the defendant. The 
plaint was returned as it did not disclose any cause of action. 9 B 
368. g 

(21) Converts, Mahomedan. 

The reversioners can sue to set aside an alienation by the widow, even though 
they have become . 63 P.R, 1895, p 

(22) Copyright. 

An author of any work, unpublished, has a property in it, and to publish that 
work, without his consent, canstitutes a good cause of action . 46 P B 

1868. ‘ ft 
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(23) Go-sharer. 

A of a widow can sue fco set aside the alienation of the widow^ 

39 P.R. 1898. T’ 

( 5 ) in a house is not debarred from suing for pre-emption, when the other 

co-sharers refuse to Join with him. 42 P.R. 1891. U- 


(24) Court of Wards. 

has no right to sue for arrears of rent due to the estate of the deceased 

lunatic. 3 B.L.R. Ap. 14=22 W.R. 200. Y 


(25) Court-sale. 

A suit for pre-empting t'''o property purchased by the defendant can be main- 
tained, even though no sale certificate is issued to him. 9 P.R. 
1903. ■ffi 

(26) Criminal Procedi’" i' Code, Ss. 133 and 137. 

A civil suit lies Lu set aside an order under . 34 P.R. 1892 (F.B.). X 

(27) Damages, suits for. 

(а) A hushaud can sue the defendant in his own name for damages for using 

slanderous words impugning wife’s unchastity, without proof of 
special damages. 27 P.R. 1887 ; 4 O.L.J. 388 =34 C. 48. Y 

(б) A male member cannot sue for damages for injury done to female members. 

1 Agra 264. Z 

(c) A suit for damages, arising out of a civil action, brought maliciously and 
without probable and reasonable cause, does lie. 1 B. 467 ; 162 
P.R. 1889. A 

{d) In a suit for damages for injury done, the plaint must state the amount 
of damages, lOB.H.G. 182, fi- 

fe) In a suit for damages for injury done, the nature of the injury must be 
stated, 13 W.R. 248. C 

(/) lu a suit for damages, the plaint must state the relief sought for, the subject 
of the oJaiin, the cause of action, and when it accrued ; and in suits for 
damages for injury done, the nature of the injury ought to be set out. 
The strict rules of Bnglish Law do not necessarily apply to plaints in 
this country. 13 W.R. 248, D 

(< 7 ) A suit for damages will lie on the ground of the defendant’s giving 
over the plaintiff’s title-deed to the plaintiff’s adversary, and thus 
cause the plaintiff’s previous suit to be dismissed. 116 P.R. 1883 
(Civil). E 

(/i) Where the defendant, the officer in charge of a channel, through mistake, 
closed the channel so as not to irrigate the plaintiff’s lands, the plain- 
' tifi had no cause of action against the defendant unless malioe was 
imputed to him. 24 M, 36, F 

(t) Where an officer does a certain thing authorized by Act IV of 1889 (Madras), 
he cannot be made liable for any damage he might have caused: 
by so acting, 4 M,L.T* 224. G. 
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P.— " Cause of action,**— (Continued), 


Debt of the father. 

There is but one cause of action against the son for the , whether the suit is 

brought during, or after, the life-time of the father. 10 M.L.J. 34 
and 248. H 

(29) Declaration. 

(a) In suits for , the circumstances and the title requiring the declaration, 

should be set forth. 3 A. 262. I 

(i) A suit for declaration of title of the land purchased lies, even though the 
plaintiff may not have paid the purchase money. 4 A. 168 = 1 A.W.N. 
173. J 

(c) In a former suit for rent, the defendant set up a plea of lakhiraj, and the 

suit was dismissed on the ground that the Kabuliyat was not proved. 
The setting up of the lakhiraj title by the defendant gave rise to a 
cause of action for the plaintiff to sue that the land was his own. 
17 W.R. 184. K 

(d) The owner of the suit property disappeared, and before the expiration of 12 

years the plaintiff sued to get a declaration that he was the next rever- 
sioner to the property. The suiB was dismissed as the plaintiff had no 
cause of acuion. 6 B.L.R.Ap. 16 = 14 W.R. 468. L 

{30) Dedication to charity. 

A man, who dedicates his immoveable property to charity, can maintain an 
action with respect to trespass to the property. 9 Bom.L.R. 1301. M 

(81) Defamation. 

A father cannot sue in his own name, for the defamation of his daughter. 
11 A. 104. N 

^2) Deficiency in the area. 

When there was of land sold bo the plaintiff by the defendant, the plaintiff 

can sue for damages, in the absence of a covenant in the sale deed, 
only when he alleges fraudulent misrepresentation. 18 A. 322=16 A. 
W.K. 81 ; 1 A.W.N. 160. 0 

{33) Demolition of building. 

The plaintiff stood quiet, when the defendant was building on the land common 
to plaintiff and defendant, without restraining him from building. 

After the building was finished he sued for the . As he did not 

sustain any injury by the plaintiff’s building, he was not given the 
relief. 18 A. 361 = 16 A.W.N. 97 ; 6 A.W.N. 277 ; 9 A. 661=7 A.W.N. 
253 ; 7 A.W.N. 116 ; contra 18 A. 115=16 A.W.N. 243. P 

{34) Denial in the written statement. 

The , for the first time, of the landlord’s title does not give rise to a cause 

action for ejectment. 16 M. 123 = 2 M.L.J. 81. Q 

(35) Distraint of the sub-tenant’s crop for rent due by the tenant* 

The landlord’s— —does not give a cause of action to the sub-tenant to sue the 
tenant. 7 0.0, 351. R 

(36) Dismissed Dovernment servant. 

X — .—has no cause of action, to sue the Secretary of State that he was wrong- 
fully dismissed. 33 0. 669. . « - S 
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(37) Dispossession. 

A— ^of immoveable property, after possession duly given to a decree-holder 
execution proceedings, gives a new cause of action. 1 O.P.L.R. 143. 

(38) Document, recovery of. 

A suit lies against the vendor for the wrongfully taken by him from the 

Registrar who refused to register them- 1 N.W.P. 289. 0 

(39) Ejectment suit. 

(а) A landlord cannot bring an—.-, without first determining the lease on the 

ground of forfeiture. 4 M.L.T. 221. Y 

(б) An allegation in the plaint, that the defendant was the plaintiff’s tenant, 

but the Revenue Court refused to decree the claim as the tenancy was 
not proved, might be construed as one of recovering possession from 
trespassers. 41 P.R. 1894. W 

(c) Disclaimer of the landlord’s title for the first time in the written statement, 
is not sufficient to give the plaintiff a right to sue for ejectment. 
28 C. 223 ; 8 O.W.N. 415 ; 9 G.W.N. 928. X 

(40) Error in the survey map, allegation of. 

An did not give the plaintiff a right to sue, when the plaintiff was present 

at the time of the preparation of the map. 12 W.R. 25. Y 

(41) Fees of Darriater-at-law. 

No suit lies against a Barrister-at-law for the recovery of fees paid to him, 
although the services, for which the fees were paid, were not rendered 
25 A. 609 = 23 A.W.N. 104. Z 

(42) Perry rights. 

To invade the— of a person, passengers must be carried from one bank to 
another bank of the river. It is not enough if they axe carried to the 
centre of the stream and back. 30 P.R. 1877. A 

(43) Foreign Court. 

A decree of a ^held to bo a cause of action in a Court of British India. 

4 P.R, 1874. B 

(44) Foreign judgment. 

Suits can be brought upon in British India. 27 I.A. 171 ; 22 0. 223 ; 

4 M.L.J. 267 ; 20 M. 112. C 


(46) Forgery. 

A suit will lie to set aside a registered dooument, on the ground of forgery. 
7 B.L.R. 614 « 16 W.R. 421. Contra 7 B.L.R. 617 (note)=X0 W.R, 47. D 

(46) Formal possession. 

(a) given to a decree-holder by an officer of a Court, in execution of his 

decree, is sufficient to give him a fresh causo of action. 4 0. 870= 
4 C.L.R. 55 ; 24 W.R. 418 ; 11 0. 93 ; 4 A. 184 ; 6 N.W.P. 137. B 

(5) When is given in accordance with a decree to the plaintiff, the plaintiff 

oan sue to reoover actual possession in a separate suit, 75 P.R. 188S2 
(Ciyil) ; 103 P.R. 1884 (Civil). F 
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(47) Fraud. 

fa) Where the plaint alleges only fraud in general, and not any specific acts o 
fraud, it does not disclose any cause of action. 18 B. 144. G 

(6) When fraud is practised upon a Court, even a third party has a locus standi 
to complain of it. 10 W.E. 372. ® 

(c) The particulars of must be stated. 15 0. 633 = 15 I. A. 119. I 

(d) When the defendants were interested in delaying the sale of the goods of 

the plaintiff, and so induced the Collector of Customs to keep back the 
goods of the plaintiff through false representations, the plaintiff had a 
cause of action to sue the defendants. 10 O.W.N. 107. d 

(e) Fraudulent and collusive survey proceedings by the defendants to defeat 

the plaintiff’s title, give rise to a cause of action to sue. 17 W.R. 
467 ; 11 W.E. 543 ; 23 W.E. 22. K 

(48) GoYernment. 

When the has granted certain lands on condition that, if the grantees did 

not cultivate the lands for certain years, the Government would 
resume, the Government has no right to sue any trespassers upon those 
lands. 2 Agra 74. L 

(49) Heir, remote. 

A remote heir cannot sue when there is a nearer heir. 6 W.E. 2. M 

(50) Holding hats. 

Magistrate’s order forbidding the plaintiff from holding hats on his land, gives 
rise to a cause of action to sue for a declaration of the plaintiff*s right 
to hold hats. 5 0. 7 = 4 C.L.E. 309. N 

(51) Hondis. 

(a) The defendant owed some moneys to the plaintiff, and for those moneys he 
executed a hundi. When the hundi was dishonoured, plaintiff was 
entitled to sue on the original cause of action. 7 P.E. 1903. O 

(5) Where the original cause of action is the itself and does not exist inde- 

pendently of it, there is no cause of action for money lent, or other- 
wise than upon the—, L.B.E. 1892-1900 (122). P 

(52) Injunction. 

Where the plaintiff obtained a decree declaring his right to build up a wall 
which divided the defendant’s house from his, and subsequently the 
defendant obstructed him in building the wall, the plaintiff had a 
cause of action to sue the defendant for an injunction. Ill P.E. 1882 
(Civil). Q 

(53) Intervention by third parties, nnsucoessful. 

An ^in a suit for rent against the raiyats, does not give rise to a cause of 

action to the landlord to sue the third parties for a declaration of his 
right, 11 W.E. 331. R 

(54) Joint contractors. 

All the can sue together even though all their names do not appear in the 

contract. 67 P.E. 1894. S 

(55) Joint promisees, one of several. 

'alone cannot sue for the debt due to all. 86 P.E. 1891. T 
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(56) Joint pTopevty in one name. 

{a) The fact of the joint property standing in the elder brother’s name in the 
OoUector’s register does nob give the younger brother a right of suit 
for declaration of his title. 12 W.R. 7. U 

(6) The defendant mortgaged joint property, which was in the sole possession 
of the plaintiff by an agreement between them. The plaintiff had a 
cause of action to sue to declare the mortgage invalid. 4 P.L.R. 
60. V 

(57) Judgment. 

The final of a competent Court does nob constitute a new cause of action. 

14 P.R. 1869 (Civil) ; 108 P.R. 1868 (Civil). W 

(68) Judicial officer. 

Where a judicial officer is protected from the consequences of his act done hona 
flde^ a suit for damages for that act does nob lie against the Secretary 
of State. 59 P.W.R. 1908. X 

(69) Junior members of a tarwad. 

The can sue to set aside alienations by the Karnavan, if collusion is alleged 

between the Karnavan and the senior members. 11 M. 106; 14 M. 101 -Y 

(60) Khatila, exolusiye right to act as. 

,A suit, by a person for a declaration of his in a certain locality, cannot he 

maintained without an allegation of disturbance of the plaintiff in the 
exercise of his office. 17 M.L.J, 421. Z 

(61) Lease. 

(а) Where therelis a current lease, and the tenant is dispossessed by a third 

party, the landlord has no cause of action to evict the trespasser, 
during the cur coney of the lease. 10 O.W.N. 343. A 

(б) A lessee of a house has a cause of action to sue, if the right of the privacy 

of the house is interfered with, 3 A.L.J. 670 = 1906 A.W.N. 283. B 

(62) Libel, suit for. 

In a the specific publication of the libel must be alleged. 6 Bom. L.R. 

132. C 

(63) Light and air, interruption of. 

A suit for injunction restraining the defendant from building will not lie, unless 
there was a substantial interference with light and air, such as would 
reasonably interfere with the comfortable habitation of the plaintiff's 
house. 8 O.C. 366. D 

(64) Hahabrahmins. 

Ill the case of— claiming a right to make collections from certain classes, no 
claim, based on an alleged right to property, can be set up, and it 
would only be from a breach of some contract that a cause of action 
would arise. 5 O.Ct 225* B 

(65) Malice. 

To support an action for damages against a person appointed to receive 
nomination papers of candidates, for refusing to receive a nomination 
paper, it is necessary to allege and prove malice, 8 Bom, L.R. 838 = 
81B.37. * F 
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(66) Market. 

A neighbouring landowner cannot sue for the loss he may have incurred by the 
opening of a market by his adjacent landowner. 6 N.W.P. 104. G 

(67) Mesne profits 

(а) In the case of a suit for , a separate cause of action arises on each occa- 

sion of the receipt by the defendant of the profits of land. 14 A.W.N. 
48. H 

(б) Where a plaintiff gets a decree for possession of property, but does not choose 

to execute the decree, the plaintiff cannot recover mesne profits from 
the party in possession. 3 A.W.N. 199. I 

(68) Minors. 

can sue to set aside a decree passed against them represented by a guardian, 

. . on the ground that the guardian did not properly represent them. 

72 P.R. 1887. J 

(69) Misconduct. 

In a suit under Act XX of 1864 by a relative of the minor against the 
administrator, one or more specific acts of misconduct must be alleged,, 
in order to constitute a cause of action. 10 B.H.O. 414. K 

(70) Money, suit for. 

(a) A widow spent money and performed her daughter's marriage, which the 
defendant was bound to do. The widow could maintain a suit against 
the defendant, for the money spent by her. 23 M. 592. L 

(h) When money is paid by the plaintiff on behalf of the defendant against his 
express wishes, the plaintiff has no right to sue for the money so paid. 
3 O.L.J. 288. M 

. (c) No suit will lie by the judgment-debtor, to recover—in satisfaction of a 

decree. 11 P.E. 1883 (Oivil) : contra 83 P.E. 1B84 (Civil) ; 79 P.R. 
1892. N 

[d) A suit to recover money paid under legal compulsion to the defendant by 

the plaintiff, which was not due, does not lie. 4 A, 23=2 A.W.N. 144.0 

(e) A man having a money decree cannot maintain a suit to recover that 

< decretal amount from the defendants, who had come into possession 

of the property of the deceased judgment-debtor. 3 I. A. 241=26 
W.R. 82. p 

(71) Mortgage. 

In a suit oii a—, the plaintiff, the son of the mortgagor, sued, although his 
father was alive. The plaint should have been rejected. U.B R. 
'■ 1892-1890 (244). q 

(72) Neglect of defendant to drain his garden. 

A suit for damages does not lie on the ground of the , so as to injure ti.e 

plaintiff’s property. 30 P.R. 1883 (Civil). R 

(73) Negotiable Instruments Act. 

(a) Under the provisions of the exception to S. 64 of the , where a pro-note 

is payable on demand and not on demand at sight, no presentment is 
necessary in order to charge the maker or his legal representative, 
60 P,R. 1903. S 

(&) Any person other than the payee or the holder of a negotiable instrument 
has no right to sue. 18 M.L. J. 186. 
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(74:) Obstruction to a public road. 

A civil suit does riot lie for an , unless the plaintiff can show some particular 

damage to himself. 134 P.R. 1882 (Civil). U 

(75) Opening the door in a partition wall. 

The defendant’s between the plaintiff’s and defendant’s land gave a cause 

of action to the plaintiff to sue for the closing of the doorway. 
7 A.W.N. 216. Contra 8 A.W.N. 270 (265). Y 

(76) Parties in possession. 

The cannot sue for partition, unless they have a valid claim in the estate, 

8A. 1 = 5 A.W.N, 815. W 

(77) Partner, suit by sole surviving. 

In a , for the recovery of a partnership debt, the plaint ought to allege* 

that the debt is a partnership one, and that the suit is brought by 
him, as surviving partner for his benefit, and for the benefit of the 
estate of the deceased. 9 A. 486. X-’ 

(78) Partition. 

The cause of action in a suit for is a continuing one. 79 P.R. 1899. Y 

(79) Pattidars. 

The of a village have no right to contest the adoption by the widow of n 

pattidar. 178 P.R. 1888. Z 

(80) Permissive possession. 

When a person in of laud sues to recover the rents as belonging to him 

absolutely, the true owner has a cause of action to sue. 12 W.R. 167 .A 

(81) Possession, suit for. 

(а) In a of land, the plaintiff must show, that ho had .a subsisting title, at 

the date of suit. 11 A. 438 ; 21 M. 288. B 

(б) In a suit for poasessiou, the date of dispossession should be given accurately, 

especially when the defence is limitation, 11 W.R. 238. C 

(c) Plaintiffs sued, as heirs, to recover properties which had been in the posses- 

sion 'of their doeoased father without any title, and which were 
appropriated by the defendants. The plaintiffs had no cause of action 
to recover the properties as they were themselves not in possession at 
anyjtimo. 1906 A.W.N. 264«»3 A.L.J. 776. 

(d) The causes of action in suit for recovery of possession and for profits 

are different. 129 P.R. 1889. B 

(e) If a party, who gets possession of the property decreed to him without the 

aid of the Court, is dispossessed of such property, he can bring a suit 
for the recovery of the property without executing his decree. 
6KW.P. 137. P 


(82) Pottah. 

A plaintiff has no cause of action to sue in a Civil Court to get the cancellation 
of a pottah, on the ground of forgery, 12 M. 134. Gi 

(88) Pre-emption. 

In a suit for— the plaintiff must sue to pre-empt for the whole, and not a part. 
7 P.R. 1896. H 
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.(8i) Prescription. 

——need not be specially pleaded, as it is only evidence of, title which is set 
up, 5 G.W.N. 545 -8 BomX.R. 303=24 M. 387 = 28 I.A. 81 (P.C.). I 

(85) Promise. 

A naked to pay what a person is already bound to pay is, without considera- 

tion, and, therefore, does not constitute a fresh cause of action. 
1 L.B.R. 190. J 

(86) Promissory note. 

When the plaintiff takes a for the price of goods sold to the defendant, he 

may sue on the original cause of action, i.e,, the sale of goods, if he 
has not assigned the note to a third party. 15 M.L.J. 484. K 

(87) Proposal to sell. 

A mere does not give to any one the right of pre-emption. 9 0.0. 169 (6). L 

(88) Receiving rent by third party. 

A third party’s receiving rent is sufdeient to give the plaintiff a right to sue 
him for trespass. 14 W,B. 188, 58. M 

(89) Redemption, suit for. 

(а) In a of a mortgage, the very nature of which shows that the defendant 

was in lawful possession, the plaintiff must state in the plaint, the 
nature of his title, 11 A. 438. N 

(б) In a suit for redemption, the mortgage sought to be redeemed, must 

be stated. 18 A. 403. 0 

(90) Refusal of registration. 

Where there is a of a document by the Sub- Registrar, no suit to compel the 

registration lies in a Civil Court, unless there is an appeal to the 
Registrar and he also refuses. When an appeal is presented to the 
Registrar and he reiects the appeal as time-barred, the rejection does 
not amount to a refusal of registration. 24 A. 402 =22 A.W.N. 99. P 

(91) Remote reversioner. 

A cannot sue for a declaration, where there is very little chance of his 

succeeding to the estate. 67 P.R. 1898 ; 75 P.R, 1898. Q 

(92) Rent Court. 

When a declares that the defendant is a perpetual lessee, the plaintiff has 

no cause of action to sue in a Civil Court for a declaration that 
defendant is not a perpetual lessee. 8 0.0, 84. R 

*(98) Repudiation of tenant’s title. 

The repudiation of tenant's title by the landlord, can form only one cause of 
action, however often that repudiation is repeated. 13 W.R, 64. S 

<94) Reversioner, suit by distant. 

When the nearer reversioners are colluding with the holder of the life estate, 
the distant reversioner has a cause of action to sue. 5 A. 532. T 

<95) Right of way. 

In an action to restrain an obstruction of a , the cause of the way and the 

title of the pflaintiff to it must be stated. (1882) 22 O.D. 481, U 
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(96) Secretary of State, suit against the. 

In a , the only allegation was that a Magistrate attached some property, 

belonging to the plaintiff, as that of his brother. No cause of action 
was made out against the Secretary of State. 4 0.0, 29. Y 

(97) Son. 

A can sue to set aside an alienation by his father’s uncle even when the 

father is alive, if the father refuses to join in the suit. 84 P.R. 1898 
(F.B.). W 

(98) Statutory powers. 

No action lies to recover damages for an act done under without negligence. 

23 M. 389=9 M.L.J. 370. X 

(99) Stolen property. 

A suit to recover by the defendant does lie, even though the defendant is not 
criminally prosecuted. 26 P.R. 1883 (Civil). Y 

f(100) Temple committee. 

Where the majority of the members of a without convening a meeting and 

without taking the opinion of the other members, dismissed a trustee, 
the other members had a cause of action to sue for a declaration that 
the act of the majority was invalid. 10 M.L.J, 100. ^ 

<101) Threats. 

A suit, in anticipation of a threatened invasion of a right, will not lie. 6 B.L, 
R. 154=14 W.R. 420. A 

(102) Trespasser. 

A has no cause of action to sue for the recovery of crops which he has 

sown on the land he has trespassed. 20 A. 198 = 18 A.W.N. 2J . B 

(b) Two different trespassers on a land give rise to two different causes of 
action. 10 M.L.J. 139. ^ 

(103) Under-proprietor. 

The settlement ofiicer’s refusal to record the name of the plaintifi as an does 
not give rise to a cause of action to the plaintiff to sue. 8 0.0. 30. D 


(104) Yendor. 

The vendor who has covenanted with the vendees that he has a good title, 
cannot sue to set aside a mortgage decree, which a third party has 
obtained on the same property. 9 A. 439 ; 13 M. 549 ; 23 B. 375. E 

<106) Yillage community. 

Where a widow m the Kangra district alienated the property, the had no 

right to sue to set aside her alienation. 61 P.R. 1898. F 


(106) Wager. 

An action does not lie to recover money which has actually been lost and paid 
on a wager, 89 P.R. 1888 (Civil). ^ 

(107) Wajib-ul-arz. 

A suit to cancel a provision in a— that the lands of he village are divisible 
does not lie. lOO-P.R# 1884 (Civil). H 
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(108) Widow. 

(a) A- — ■cannot sue to set aside a sale of a judgment-debtor’s reversionary 

interest. 2 Agra 255. 

(b) A relmquisnment by the widow, of a part of her right, in her husband’s 

estate, in favour of the next reversioner, does not give rise to a cause 
of action for the reversioner to sue for the portion of the estate. 
17 P.R. 1902. J 

(109) Worshippers. 

The of an idol can sue to set aside alienations of the property belonging to 

the idol. 66 P.R. 1892. K 

/(?.—“ When it arose.” 

(1) Construction of the words when 1 am able.” 

In a written promise to pay “ when I am able,” the cause of action arises when 
the defendant is able to pay. 1 W.R. 368. 

(2) Alienation by a widow, suit to set aside. 

In a by the reversioners of the adopted son of the widow, the cause of action> 

arose on the date when the adopted son attained his maj'ority. 32 
0, 165. M 

(3) Assignors, suit by, 

Where the assignees covenant to pay the assignors, all moneys which they may 
have to pay to the Government for redemption, the cause of action does 
not arise, till the money is actually paid. ^^’lud. Jur. N.S. 90. N 


(4) Award. 

The cause of action for a suit to set aside an made without the intervention 

of the Court, does not arise, until an endeavour is made to enforce the 
award by suit or otherwise. L.B.R. 1892-1900 (480). 0 

(5) Bond, suit on a. 

(a) The cause of action both for a and suit for interest is the same, and 

arises on the date of the bond. 70 P,R. 1889. P 

(b) The plaintiff drst sued a third party as the adopted son of the executor of a 

bond and got a decree. Subsequently, the defendant succeeded in 
setting aside the adoption and got a declaration that he was the heir 
of the executor. The plaintiff sued the defendant on the bond. The 
plaintiff’s cause of action arose on the date of the bond and not on the 
date of the decree, which declared that the defendant was the heir. 
13 W.R. 313. Q 

(G) CollateralB, suit by. 

Where a sonless proprietor alienates his property, the cause of action for a 

to recover the property, arises at the death of the proprietor. 18 P.R. 
1895. R 

(7) Common oarfier. 

Where property entrusted to a is lost or stolen, the cause of action to recover 

the property arises when the property is lost or stolen. 66 P.R, 1868.® 
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(8) Compensation money. 

In a Sint to recover the wrongly paid to the defendant, the cause of action 

arises, when the money is taken by the defendant. 8 W.B. 23. T 

<9) Conditional sale. 

The cause of action for pre-emption when a takes place, arises when the 

conditional sale takes place. 2 A. 884 ; 3 A. 610. Contra 3 A. 770 ; 5 A. 
187. U 

(10) Contract to seli a house. 

In a suit on a—, it was found that the defendant’s son’s share was not bound 
by the contract. The cause of action for a suit to recover the purchase 
money was held to have arisen, only on the date of the previous decree. 
10 M.L.J. 217. Y 

(11) Debt of the father. 

The cause of action for the creditor of a Hindu father to enforce the payment 
of his debt, against his debtor’s sons, arises during their father’s life 
time. 8 M.L.J. 312. W 

tl2) Divorce and partition. 

A suit for does not constitute a single cause of action. The termination o 

a marriage status, in itself, is a cause of action, and until that cause is 
settled, no grounds for partition arise. 1 L B.R. 7. X 

tl3) Distraint, illegal. 

A suit for damages for an arises on the date of the attachment. 8 M.L.J. 

109. Y 

<14) Hundi. 

A suit cannot be brought to recover on a until it has been presented and 

payment has been refused. 148 P.R. 1883. Z 

<15) Instalment bond. 

Where a bond provides that, on failure to pay any one instalment the whole 
amount shall become payable, the cause of action for the whole amount 
arises, when default is first made in the payment of any one instalment. 
B.L.R. Sup. Vol. 618-7 W.R. 21; 1 M.H.C. 200 ; 5 N.W.P. 35; 

8 O.C. 286. A 

(16) Khas-possession. 

A cause of action for a suit for first arises, when a judgment-debtor remains 

in ^ in spite of symbolical possession having been delivered to 

his decree-holder in execution of a decree, absolute, for foreclosure. 
16 O.P.L.R. 107. B 

(17) Lands inundated. 

In a suit to recover lands inundated, the cause of action arises when the 
inundation takes place, and not when the lands become oulturable. 

9 W.R, 124. C 

(18) Lost property. 

’ Where property lost in one district is found in another, in the possession df a 
party, who refuses to restore it, the cause of action arises, when the 
defendant refuses, and in the place the property is found. 9 W.B. 
586. • B 
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(19) Manager of a joint Hindu family. 

Where a — —borrows money for the family use, and is compelled to pay the 
money back, himself, the cause of action for a suit for contribution 
against the other members arises when he pays the money. 8 M.L.J. 
271. B 

(20) Money, suit to recover. 

The cause of action, to recover money which the deceased husband of the 
plaintid and the defendant had left in a bank, arises as soon as the 
defendant gets a succession certificate to recover the money. It is not 
necessary that the defendant should have actually realised the 
money. 16 P.R. 1897. F 

(21) Money paid to the decree-holder, suit for. 

The plaintifi, who was the judgment-debtor, paid a certain sum of money in 
satisfaction of a decree against him. The defendant without entering 
satisfaction sought to execute the decree. The plaintifE^s suit to 
recover money paid to the defendant was not maintainable, as his 
cause of action did not arise till the money was realised from him. 
16 M.L.J. 54. (3t 

(22) Mortgagee. 

id) A mortgagee’s absolute right and right to pre-emption, arise from the time 
the sale becomes absolute. W.R, 1864, 285. R 

(6) The suit land was first mortgaged to a third party, and next to the plaintiff. 
Plaintiff sued cn his mortgage and recovered possession. Afterwards, 
the third party sued the plaintiff and the mortgagor, and got possession 
of the property. Subseq^uently, the mortgagor paid off the morgagee 
and recovered the property. Plaintiff sued to recover the property 
from the defendant. Held that the cause of action arose, when the 
- defendant paid off the second mortgagee. 1 A. 325=4 I. A, 15. I 

(23) Pre-emption suit. 

(a) The cause of action for a upon a conditional sale arises on the date of 

the sale, and not on the date of the sale becoming absolute. 8 0.0. 
275. i 

(h) In a suit for pre-emption by the plaintiff of the property which the 
defendant has obtained by pre-empting, the cause of action for the 
suit arises on the date of the original sale. 25 P.R, 1899. K 

(c) The cause of action, for a suit for pre-emption in the case of a mortgage 
by conditional sale, arises at the time of the execution of the deed as 
well as at the time when the mortgage is foreclosed. 27 A. 12. L. 

(24) Pro-note, suit on a. 

(а) The right of action on a pro-note is not. suspended by a separate covenant 

not bo sue for a certain time. 16 M.L.J. 103=29 M. 212. M 

(б) The cause of action for a suit on a pro-note, the consideration for which is 

a pre-existing debt, arises both on the date of the original debt and of 
the pro-note. 61 P.R. 1888 ; 42 P.R. 1895 ; 82 P.R. 1891. K 

(25) Railway accident, death in a. 

The cause of action for damages for loss caused by the death of the plaintiff’s 
father in an accident arises, not on the death, but upon the date of 
the accident. 85 P.R. 1894, O 
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(26) Rent suit. 

A cause ot action tor a arises, when the rent is payable either according to 

the contract, if it exists, or according to usage. 10 M.L.J. 26. P 

(27) Rent Recovery Act. 

When the landlord tenders patta, and the tenant refuses to accept it, 
the cause of action for a summary suit to compel the acceptance of 
patta arises, a month after the tender. 10 M.L.J, 258 = 23 M. 474. Q 

(28) Revenue register. 

Where the defendant’s name is registered in the- - " in a certain year, the cause 

of action for the plaintiff to have a declaration of his title arose in 
that year. 5 A.L.J. 637. R 

(29) Reversionary suit. 

The cause of action for a suit by the reversioners that they are the reversioners 
and that they are entitled to set aside the wid-ow’s alienation, arises 
on tbo date of the sale. Any number of subsequent denials by the 
widow, or by the vendee of their reversionary right, do not give them 
a new cause of action, 26 P.R. 1896. g 

(30) Shares. 

Plaintiff’s father held some shares in a company. After his death, plaintiff 
sued for the dividend on those shares. The plaintiff had no cause of 
action to sue, until he got himself registered as the proprietor of the 
shares. 4 P,L,R. 46. ^ 

(31) Watan lands. 

Where land belonging to a service watan^ hold on a tenure of successive life 
estates, passes out of the possession of the watandars, the cause of 
action to recover such land, accrues to each successive life tenant, 
when the previous life tenant diest 9 B.H.C. 282. U 

(32) Will. 

Suit for a cancellation of a will does not lie during the life time of the testator. 
27 A. 14. Y 


The facts* JurisdictionJ * ' 

(1) Attachment, suit to remove. 

The cause of action for a arises in the place where the land is situated. 

Where auoh a suit is instituted in any other Court, the plaint should 
be returned. Q.B.R. 1897-1901 (216). YT 

(2) Betrothal. 

Where a contract of was in Shapur and the breach was at Amritsar, the 

cause of action, for the breach of it, arises at the place where the 
defendant resides—in Shapur. 67 P.R. 1874, X 

(8) Bond debt* 

The cause of action for a suit on a arises where the defendant dwells, 

29 P.R. 1867. Y 

(4) Common carrier. 

Where the- — had his head of5fiioe at Calcutta and a branch at Amritsar, and 
the goods which were lost on the way were delivered at Amritsar, the 
Court at Amritsar had jurisdiction to try the suit to recover such 
property. 10 P.R. 1866, jT 
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‘ ' The facts . .jurisdiction. ' *—{Concluded) . 


{5) Contract. 

A suit will lie in British India in the place where the defendant resides on a 
contract entered into a foreign country. 4 P.R. 1886 (Civil), i 

(6) Contract of service. 

Where a provided that the servioe should be rendered at Surat, the cause of 

action for a suit for the salary due arose at Surat. 2 Bom. L.R. §14, B 

(7) 'Decree obtained by fraud. 

The cause of action to set aside a arises within the jurisdiction of the Court 

in which the decree is sought to be executed against the plaintifii. 
25 A. 48 (54). C 

(8) Depository. 

The cause of action against a -for not delivering a thing deposited arises in 

the place where he refuses to deliver. 2 P.R. 1868, D 

(9) Dower, suit for. 

The cause of action, for a suit for dower, arises in the place where the marriage 
and the divorce have taken place. The Court cannot return the plaint 
to be filed in the Court within whose jurisdiction the defendant 
resides. 32 0. 146. B 

h( 10) Hundi. 

A drawn in a foreign country but payable in British India, can be sued on 

in a Court in British India, 21 P.R. 1894. P 

,(11) Maintenance, suit for. 

The cause of action for a ’arises in the place where the defendant first refused 

to maintain the plaintiff, or where he resides at the oommenoement 
of tbe suBt. L.B.R. 1872-1892 (487). 0 

^(12) Malicious prosecution, suit for. 

The cause of action for a arises both at the place where the prosecution is 

instituted and at the place the defendant resides. 4 P.R. 1897. H 

v(13) Promissory note. 

(a) The money under a pro-note is payable only in thephioo where the pro-note 

was executed, and so the cause of action arises in the place of execu- 
tion. 81 M. 223. I 

(b) The cause of action for a suit on a pro-note arises at the place where it is 

executed. 104 P.R. 1866. J 


/ir.— “T/ie rctlef.... claims.** 

<1) Reliefs must be based on the facts in the plaint. 

(а) A plaintifi cannot be entitled to relief, upon facta or documents not stated 

or referred to, by him in his pleadings. 9 W.R. (P.C.), 9 = 11 M.I.A. 
468 ; 2 B.H.C. 184, 2nd Ed. 176 ; 2 N.W.P. 182 ; 1 M.H.O. 471 * 
21 W.R. 8. ^ 

(б) Even though the relief claimed and granted by the Court is tbe same, it 

should be seen, that the relief is granted only on the grounds set up in 
the plaint. 1 B.L.R.S.N. 12=10 W.R. 189 ; 3 B.L.R. Ap. 142 ; 8 0. 
871 = 11 O.L.R. 194. L 
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The relief - . . -claims, **—{Co}i eluded). 

(2) Reliefs, unasked for. 

(a) A plaintiff should not he given reliefs, which he has not asked for. 

6 Bom. A.O. 9. M 

(d) If a plaintiff is not found to be entitled to the special relief asked for, he 
can be given a decree on the general relief, 14 B.L.B. 837=22 W,R. 
248 ; 2 M.I.A. 353. N 

(c) A plaintiff cannot get a in the plaint, unless the plaint is amended. 

30 C. 506. 0 

(3) Doubt as to the relief which the plaintiff is entitled to. 

If the plaintiff is in doubt as to the relief he is entitled to, he can leave it to the 
Court to decide, to which relief he is entitled. 1 O.L.R, 144. P 

(^4) Addition of relief. 

(а) Though a plaintiff may fail to ask for a relief, it can be subse(iuentiy 

added. 20 C. 805 ; 9 B. 355. Q 

(б) If the plaintiff asks tor a wrong relief through mistake, he is not debarred 

from claiming the right one, at a later stage. 9 B.L.R. 11 = 17 W.R. 
432. R 

(5) Reliefs to which the plaintiff is not entitled to. 

if a plaintiff askb lor reliefs, to which he is not entitled, those reliefs may be 
expunged. jlO W.R. 362 ; 7 W.R. 92. S 

(6) Damages, suit for. 

When the damages claimed are unliquidated, the plaintiff need not insert a 
speoihc figure, but may claim damages generally. 16 Times Rep. 434.T 

(7} Suit for property forfeited. 

In an action for the recovery ot the— property leased on the ground of forfeiture, 
no rent, after the .date of forfeiture, should be claimed, for such 
a claim affirms the tenancy as still existing. 10 C.D. 762’; 69L,T. 
307 ; 13 Times Rap. SlO ; (1898) 1 276. U 

(8) Suit to set aside a father's gift. 

In a suit to set aside a father’s gift of the whole of the joint family property, 
cao plaintiff cannot ask tor an account, with respect to his share of the 
property. 5 B.L.R, 682. Y 

(9) Inconsistent reliefs. 

The insertion of two is no ground for the dismissal of the suit. 18 A. 125. W 

13-’— ** Relinquished - - ,, claim-** 

In a suit for dower, the plaintiff stated that, out of the entire amount of 
dower, the plaintiff relinquished all but a certain amount, it was held 
the plaint was in proper form. 20 A.W.N. 214. X 

14.—** A statement. ^ n -Court* fees-** 

(1) The real value of the subject matter as well as the Court-fee value must be 

stated. 29 B. 229=7 Bom.L.R. 131- T 

(2) The valuation of a suit must be taken from the plaint, even if the plaintiff 

has purposely introduced some items, in order to oust the jurisdiction 
of the Court, 1 O.W.N. 556, Z 


8663 32 
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Act ¥ of 1908 (CODE OF civil pkocbdukb). [0. YII, rr. 2 & 3 

2. Where the plaintiff seeks the recovery of 
In money suits. money, the plaint shall state the precise amount 
claimed : 

But where the plaintiff sues for mesne profits, or for an amount 
which will be found due to him on taking unsettled accounts 
between him and the defendant, the plaint shall state approximately 
the amount ^ sued for. 


(Notes). 

Old Act* 

This corresponds to the second and third paras of S 50 of Act XIV of 1882, 

Difference between the old and the new Acts. 

The word “ need” in the old Act is substituted by the word “ shall” in the 
new Act. 

The words ** if ” and ** must” in the old Act are substituted by the words 
“ where ”jand ** shall ” in the new Act. 

General. 

This rule does not apply, when the mesne profits are claimed from the date of 
suit. 15 B. 416. A 

/.—‘'The plaint shall state approximately the amount,** 


(1) Accounts. 

(а) In a suit on accounts, the plaintiff should state the approximate amount 

which will be due to him on taking the ^ accounts. 12 B. 675 ; 
9 B. 22. B 

(б) In a suit for an account, the valuation entered in the plaint determines the 

jurisdiction of the Court. 18 B. 40 ; 19 B. 198 ; 12 B. 675. C 

(c) In a suin for—, the approximate value put by the plaintiff determines the 
jurisdiction of the appellate Court to hear the appeals. 86 P.E. 
1892. B 

(2) Contribution. 

In a suit for , the plaintiff should state the amounts due by each defendant. 

14 W.R. 378. B 

3, Where the subject**matter of the suit is immoveable property, 
the plaint shall contain a description of the 

property sufficient to identify it i, and, in case 

is immoveable pro- such property can be identified by boundaries or 
numbers in a record of settlement or survey, the 
plaint shall specify such boundaries or numbers 2. 
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(Notes). 

Old Act. 

This is new. 

General. 

(1) Where the plaintiff has described the suit properties wrongly, the suit 

should not fail, especially when the defendant did not traverse the 
plaintiff’s allegation that he was a co-sharer in the property, 3 
G.L.J. 560 (P.C.) = 1 M.L.T. 175. F 

(2) It is not absolutely necessary to set forth the boundaries ; it is enough if it 

is so described as capable of being identified. 18 W.B. ^61. G 

Description of the property sufficient to Identify It,'* 

(1) Enhancement of rent, suit for. 

As to the misdescription of area and boundaries in a , see 22 W.R. 426. H 

(2) Error in description. 

of the land sued for, could be rectified by an amendment. 6 B.L.R. Ap. 

84 = 14 W.R. 474. I 

(3) Estate. 

Where a whole estate bearing a name is sued for, the boundaries need not be 
given. 2 0. 1 =25 W.R. 426 ; 20 W.R. 142 ; 18 W.R. 461. J 

(4) Injunction, suit tor. 

In a the land, upon which the defendant is alleged to have encroached, 

should be accurately described. 2 O.L.R. 134. K 

(5) Misdescription of lands sued. 

Where there is a—, the plaintiff can be allowed to correct it. 12 W.R. 483. L 

2.—'' The plaint shall specify such boundaries or numbers*** 

Land, suit for. 

(1) A cannot be maintained without giving the boundaries of it, because, if 

decreed, it cannot be executed. 25 W.R. 39 ; 4 C. 69 ; 18 W.R. 461 ; 
2 O.L.R, 134. M 

(2) A suit cannot be dismissed on the ground, that the land as described in the 

plaint cannot be ^identified. 1 C.W.N. 574 ; 26 0. 845 ; 1 Hay. 655. N 
(N.BO—See, farther, case Fo. 3 under heading No. 1. 

4. Where the plaintiff sues in a representative character the 
When plaintiff P^**''“* shall show not only that he has an actual 
sues as represent- existing interest in the subject-matter, but that 
he has taken the steps (if any) necessary 2 to 
enable him to institute a suit concerning it. 

(Notes). 

Old Act. 

This corresponds to para 4 of S. 50 of Act XIV of 1882. 
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Diflereace between the old and the new Acts. 

(1) The word “ should ” in the old Act is substituted by the word “ shall ” in 

the new Act, 

(2) The words “ if any ” are newly added in the new Act. 

Where the plaintiff sues.. representative character.** 

(1) General. 

If a person entitled to sue be dead, the suit must be brought by a person 
entitled to sue, making it clear on the face of the plaint how the 
right arises. 4 Bom. L.E. 340. 0 

(2) Bombay Reg, YIII of 1827. 

An administrator appointed under S. 10 of .does not, by such appointment, 

become the legal representative of the deceased. 21 B. 102. P 

(3) Breach of tmst. 

The representatives of a deceased testator can sue the executor for . 6 C.L.E. 

58. Q 

(4) Contract. 

A. made with the plaintiff, as the representative of a caste, cannot be 

enforced by the plaintiff, when he is no more the representative of the 
caste. 13 B. 131. R 

(5) Gomastha. 

A of a firm cannot sue as representing the firm. 20 P.R. 1882 (Civil). S 

f6) Hindu widow. 

A as holder of a certificate, under Act XXVII of 1860, is not necessarily 

the proper person to continue a suit for the recovery of immoveable 
property of her deceased husband’s estate. 8 W.R. 2. T 

A cannot sue as representing her husband, when the sons are alive. 

2 W.R. 49 ; 7 W.R. 456 ; 20 0. 498 = 20 I.A. 25. U 

(7) Joint family. 

If a Hindu is sued as representing a he should state it in the plaint. 

7 B. m. ^ 

(8) Maintenance. 

The legal representatives of a wife, who had obtained a decree for maintenance 
and who died pending the appeal, were the daughters of the deceased 
and not the husband. 17 B. 758. W 

(9) Pavtition, suit for. 

In a suit for partition by the son against the father, the son died after a decree 
for partition was given but during the pendency of the appeal. The 
mother and not the father became the representative of the son. 
19 M. 346. X 

2.’--** The steps (if any) necessary.** 

(1) Account. 

In a suit for an— , by the representative of a deceased, a certificate is not 
necessary. 32 0. 418. X 
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2* — ** The steps {if any) necessary,*'— (Continued), 

(2) Act XXYIl of 1860 (Certificate of heirship). 

(a) A certificate under was not necessary for the representative of a deceased 

creditor to sue for the debts due to the deceased. It was enough if the 
certificate was produced at the time of decree, 6 M.H.C. 131 ; 13 C. 
47 ; 15 C 54; 4 A, 485. Z 

(5) A certificate under was necessary only, when there was a doubt as to the 

person entitled to the property, and not m other oases. 10 B. 107. A 

(c) A certificate under was not necessary for a party to come in as a legal 

representative of a deceased party in a pending suit. W.R. 1864 (Mis.) 
13 ; 3 W.R. (Mis.) 9. B 

(3) Act yil of 1889 (Succession Certificate), 

(a) A certificate under is necessary before the institution of a suit by the 

representative of a deceased creditor. 15 M. 419. C 

(5) ■ ' need be produced only before the decree, and not at the time of the 
institution of the suit. 6 O.P.L.R, 157. D 

(c) should be produced before suing. Mere order directing issue of 

certificate is not enough. 9 B.H.C. 37. B 

(d) Where a suit by the representative is filed without a certificate, reasonable 

time must be given to him to enable him to produce the certificate, 
U.B.R. 1892-1896 (638). F 

(e) The dismissal of a suit for non-production of a certificate is improper, when 

the application is pending. 3 P.L.R. 94. B 

(/) When time is granted for the production of a , if it is not produced within 

that time, the suit should be dismissed. 6 A. 555-3 A.W.N. 133. H 

(g) In suits filed before- came into force, no certificate is necessary 14 M. 

450-1 M.L. J. 602 ; 2 M.L.J. 155. I 

(h) Where a suit was pending, the Succession Certificate Act came into force ; 

held that a certificate was not necessary. 16 M. 64. J 

(4) Administrator. 

No suit is maintainable when instituted by a person in his capacity as the 

, until letters of administration are issued to him. 12 Q.W.N, 

738. K 

(5) Arrears of annuity. 

The under a will is a debt, and a representative suing for it should produce 

a certificate. 19 A.W.N. 217. Jj 

(6) Assignee of a deceased creditor. 

The— cannot sue the debtor without a certificate of heirship, 15 M. 419. M 

(7) Award. 

To file an award in a suit in which the representative of a deceased creditor is 
suing, no certificate is necessary. 16 B. 240. N 

(8) Bond for rent. 


In a suit on a executed to a zemindar’s father, a succession certificate is 

necessary, 1 M.L.J. 680. 0 
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2,—*^ The steps (if any) necessary.**— (Continued), 

(9) Buddhist husband. 

A——, acting as sole representative of his deceased wife, is bound to produce 
letters of administration. U.B.R. 1892-1896 (204). P 

(10) Compromise decree. 

Even a~ cannot be passed without the* production of a certificate. 16 B. 
105. Q 

(11) Debt due to father. 

A Hindu son, suing to recover a debt due upon a pro-note executed to his 
deceased father, is bound to; produce a succession certificate, where 
there is nothing in the document, or pleading, to show that the debt is 
due to the joint family property. 1 M.L.J. 679 ; 7 M.L.J. 100-22 H. 
380. Contra 20 M. 378=7 M.L.J. 195. R 

(12) Deceased creditor. 

A Court cannot pass a decree, provisional or otherwise, in favour of a represen- 
tative of a , unless a succession certificate is produced. 2 L.B.R. 

164. S 


(13) Devisee. 

(a) A under a will need not take out a certificate, and can sue for rent. 

B.L.R. Sup. Yol. 588=6 W.R. Act X, 71. T 

(b) A of a debt must either get the probate of the will, or a certificate 

under Act XXVII of 1860 before suing. 4 0. 646 =3 O.L.R. 462. U 


(14) Dower. 

(a) A succession certificate is necessary in a suit to recover by a representative 

of the wife. It is enough if the certificate is produced before the 
decree, 88 P.R. 1891. y 

(bj In a suit to recover the brought by the wife’s heirs, succession certificate 

is necessary. A.W.N. (1908), 113. W 

(15) Foreclosure* 

No certificate is necessary for a suit for . 20 A.W.N. 95. X 

(16) “ Forma pauperis.” 

An application for leave to sue in— ^to recover the assets of a deceased, need 
not be accompanied by a succession certificate. 16 M, 454. Y 

(17) Husband absent. 

The wife can sue as a representative of her husband, when ho is absent in a 
foreign country, 2 M.H.O. 365. Z 

(18) Hypothecation. 

A certificate, under Act XXVII of i860, is not necessary to maintain a suit on 

a bond. 12 M. 265 ; 24 M. 22 ; 5 O.W.N. 607=28 C. 246 ; 29 M. 

77, A 

(19) Impartible estate. 

A person succeeding to an must produce a succession certificate, before he 

is entitled to recover debts due to the estate. 17 M.L.J. 367 =80 M. 
454, B 
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2.--’*‘The steps (if any) necessary (Continued). 

(20) Joint Hindu family. 

(a) Where a member of a carries on a business to the exclusion of the other 

members, a representative of the deceased member suing for a debt 
due to him, should produce a succession certificate. L.B.B. 1872-1892 
(661). C 

(b) Where a debt is advanced from the funds of a , a certificate is not 

necessary for a suit by the representatives for the recovery of the 
debt. 17 A. 578. D 

(c\ A succession certificate is not necessary, when the plaintiff bases his right 
on survivorship. 2 P.L.R. 84 ; 1 Bom. L.R. 197 ; 20 P.R. 1901 ; 9 
O.P.L.R. 65 ; 20 B. 437 ; 14 M. 377 ; 17 M. 108. B 

(N.B.) — If it IS a debt due to an undivided Hindu father and if a son sues 
for the amount after the father’s death, a succession certificate is 
necessary, unless, on the face of the document, the debt is due to the 
joint family. See under “ Debt due to father,” su^ra. F 

(21) Land, suit for. 

A certificate under Act XXVII of 1860 is not necessary for a widow to institute 
a suit for immoveable property as representing her deceased husband. 
2 0. 45. • G 

(22) Mahomedan executor. 

A need not take out probate before suing, and so also the executors of Hindu 

wills. 14 0. 37. H 

(23) Money received by the defendant to the use of. 

the plaintiff’s deceased father is not a debt ; and so no certificate is neces- 
sary to recover such a sum. 15 B. 580. I 


(24) Mortgage. 

(а) In a suit on a by the heir, no certificate is necessary, if there is no 

personal liability. 2 M.L.J. 155 ; 21 M. 326 ; 16 A. 259. J 

(б) The assignee of a mortgage need not obtain a certificate under the before 

suing on the mortgage. 19 0. 336. K 

(25) Mortgagee’s representative. 

(a) In a suit by the , the Court to pass a decree under S. 90, Transfer 

of Property Act, must insist upon the production of a succession 
certificate. 36 C. 767. h 

(h) If the representative of the deceased mortgagee wants a personal decree 
against the mortgagor, he must produce a succession certificate. 
12 C.W.N. 145. M 

(26) Price paid for undelivered goods. 

A claim for is not an unliiiuidated claim, and so a certificate is necessary, 

when a suit is instituted by a representative of the deceased vendee for the 
price. 22 M. 144 (note), N 

(27) Probate issued from a native Court. 

A is not sufficient for instituting a suit in a Court in British India. 17 M. 

14. 0 



254 


Act Y of 1908 (code of civil pkoceduke). [0. YII, rr. 4 & 5 


2.— “The steps (it any) necessary.”— (Cohcluded). 


(28) Bent. 

is not a debt, and so no certificate is necessary in a suit by a representative 

of the deceased landlord for rent. 26 C. 636 = 3 O.W.N. 294 ; 17 M.L.J . 
257. P 

(29) Rent accruing after the death of a partner. 

Where rents, payable to two partners jointly, fall due only after the death of 
one of the partners, the surviving partner suing for the rent need not 
obtain a succession certificate. 18 B. 394 ; 2 O.W.N. 691. Q 


{30)_Trustee. 

In a suit, by a widow who had succeeded her husband as trustee of an 
endowment, for a debt due thereto, no certificate is necessary. 20 
M. 162=24 I.A. 73 = 1 O.W.N. 497. R 

(31) Undivided son. 

An is not entitled to sue on a bond executed to his deceased father without 

a succession certificate, unless it appears on the face of the bond that 
the debt is due to the joint family. 14 M. 377 ; 17 M. 108. S 

(32) Unliquidated claim. 

When the claim is an unliquidated one, a representative of a deceased need 
not obtain a certificate, 18 M. 467. T 


(33) Widow. 

(а) If a widow is sued as the representative of her deceased husband, it must 

be stated like that. 8 B. 309 ; 6 0. 144 ; 12 M. p. 437. D 

(б) In a suit by a widow, who succeeded her husband as a trustee of an endow- 

ment, for a debt due to the endowment, the widow was not required to 
produce a certificate of heirship, 24 I.A, 73 = 20 M. 162. Y 

(34) Will. 

The donee under a ^must produce probate of the will, or a succession certificate, 

in order to get a decree for the property willed to him, U.B.R. 1892 
1896 (428). W 

(36) Zemindari property. 

A suit by an heir to recover the profits of a zemindari property, need not be 
accompanied by a succession certificate. 20 A.W.N. 96. X 


Defendant’s in- 
terest and liability 
to be shown. 


6. The plaint shall show that the defendant 
is or claims to be interested in the subject-matter 
and that he is liable to be called upon to answer 


the plaintiff’s demand. 


(Note s). 


Old Act. 

This rule corresponds with the fifth para of S. 50 of Act XIV of 1882 ; but the 
words “ shall show ” have been substituted in the new Act for the 
words “ must show ” of the old Act, 
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L’-**The plaint shall show — defendant — interested in the subject- 

matter.** 

(1) General principles. 

(а) A man may elSectually represent a deceased person, though he is not the 

heir. 4 C. 142 = 2 O.L.B. 223. Y 

(б) Where it is sought to fix a Mahomedan with liability for debts due by a 

deceased, it should be shown that the defendant has received some 
assets of the deceased. Marsh 218 = 1 Hay 559. Z 

(c) The heirs of a deceased are not liable for any debts, which a person 
holding certificate to collect debts, has incurred to pay off debts due by 
the deceased. 2 A. 513 ; 1 A. 533. A 

(2) Account. 

The mere relationship of creditor and debtor is not enough 'to enable the creditor 
to sue the debtor for an account. 122 P.R. 1881 (Civil). B 

(3) Adopted son. 

When an of a deceased is existing, the mother of the deceased does not 

represent the deceased’s estate. 11 M. 408 ; but see 11 0. 45. C 

(4) Agent of the Official Assignee. 

A suit will lie against the representatives of the , for the moneys the agent 

has collected. 2 N.W.P. 104. D 

(5) Agent’s son. 

The plaintiff can sue his deceased for an account, when the property of the 

deceased is in the hands of the son. 96 P.R. 1886 (Civil). B 

(6) Barred debt. 

The son is bound to pay even the barred debts of his father from his father’s 
assets. 6M.293. F 

(7) * Bona fide * purchaser for value. 

The creditor of a deceased Mahomedan cannot follow his estate into the hands 

of the to whom it has been alienated by the heir at law, whether 

the alienation is an absolute sale or mortgage. 4 C. 402 = 5 I. A. 211 ; 7 
C.L.R, 460 ; 8 C.L.R. 447 ; 10 W.R. 216=1 B.L.R.A.C. 172 ; 2 A. 633; 
Marsh 509 ; 9 0. 406 = 11 C.L.R. 666. G 

(8) Breach of contract. 

The representative of a deceased person is liable for damages for a by the 

deceased. 22 W.R. 449. H 

(9) Brother of the deceased. 

Where a takes possession of the estate of the deceased when the widow is 

alive, he is responsible for debts due by the deceased, as his legal 
representative, 2 Ind. Jur. N.S. 234 ; 3 C.L.R, 167. 1 

(10) Childless Hindu widow. 

A is the representative of her deceased husband and a decree against her is 

binding on the reversioners. A decree against the reversioner does 
not bind the estate. 8 B.H.C. (A .0.), 37. J 

(11) Co-parcener’s debts* 

A are binding on the other members of the family, if the debts have been 

contracted for the use of the family, 1877 S.O. part VIII, No, 16. K 

8663 S3 
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I.—** The ptaitti shall show defendant interested in the sab/ect^ 

matter " —{Contimied). 

(12) Creditor taking possession. 

A of the assets of the deceased is liable to the other creditors as an executor 

de son tort^ 2S ]\I. 351. ^ 

(13) Heirs. 

{a) The of a deceased person are responsible for the debts due by him, to the 

extent of the assets in their possession. 22 W.R. 388 ; 2W.R. 268 ; 
12 W.R. 2.33 ; W.R. 1S64 (Mis.) 33. M 

(5) When it is proved that the have received sufticient assets to meet the 

debt, they can be made even personally liable. 20 M. 446. N 

(c) According to Hindu Law a creditor cannot follow the property of a deceased 

debtor, but he may hold the personally liable. 2 W.R. 296 ; 1 Agra 

(F.B.), 71, Ed. 1874, 55 ; 9 B.H.C. 116. 0 

(14) Heirs of intestacy. 

The of a deceased, who has left a will, do not represent the estate of the 

deceased. 22 G. 903. P 

(15) Hindu grandson. 

(a) A is liable for his grandfather’s debts, independent of assets. 2 B.H.O. 

64 ; 2ad Ed. 61, cojztra 10 B.H.C. 361. Q 

(6) A mortgagee can sue the of the mortgagor for realizing the interest on 

the mortgage, 19 A. 26 ; 2 O.W.N. 608 ; 6 O.W.N. 787. R 

(16) Hindu manager. 

The debts, contracted by the manager in the course of a family trade, are bind- 
ing on the minor members of a Hindu family, 26 M. 214 ; 9 Bom. L.R. 
1289 ; 3 M.L.O:. 353^31 M. 161 = 17 M.L J. 613, S 

(17) Hindu son. 

(а) When a is made a party as representing his father’s estate, his liability 

is limited to the extent of the father’s assets m his hands. 3 M. 42. T 

(б) A is liable to pay his father’s debts, even though the assets of the father 

are in the possession of third parties. 8 B. 220. U 

(c) A is liable for the debts of his deceased father whether he has inherited 

his property or not. 11 O.W.N. 294 = 34 0. 184 ; 8 A.L.J. 274=28 A. 
508; A. W.N. (1907), 159=4 A.L.J. 424=29 A, 544; 8 B.H.C. (A.O,), 
245 ; 13 B. 653 ; 14 M.L.J. 181 = 27 M. 326 ; 1 A.L.J. 816, contra W.R. 
1864 (Mis.) 1 ; 12 W.R. 41. Y 

[d) A— —cannot be a co-defendant with his father in a suit upon a bond executed 

by the father alone. 12 M. 189 ; contra 6 Bom. L.R. 344=28 B. 383. W 

(18) Insolvent, 

The Official Assignee is not the legal representative of an—, who died before 
filing the schedule. His widow is the legal representative and is liable 
for the debts of the deceased, 22 0. 259. X 

(19) Legal Feppesentatives. 

The— of a deceased debtor can be sued without proof that they have received 
any assets from the deceased. 11 P.R. 1881 (Civil), Y 
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L-~*‘The plaint shall show ..defendant interested in the subject^ 

matter.** — [Gontimied). 

(20) Legal representative not in possession of assets 

A is liable, if it is proved that there are assets of which he may become 

possessed. 8 B. 309, Z 

(21) Mahomedan heirs 

(a) When the divide the assets between them, each one is liable to be sued 

only for a proportionate share of the debts due by the deceased and 
not for more. 4 A. 361 ; 11 C. 421 ; 19 B. 273. A 

(h) If a Mahomedan heir, who is also in possession of the deceased’s assets 
along with other heirs, is not made a party to a suit by the creditor, 
the proceedings in the suit does not bind her. 11 C.L.R. 208 ; 
1 A. 57 ; 2 C. 395 , 7 A. 822 (P.B.) ; A. 71C , contra 20 B. 338 , 
12 JM. 90. B 

(22) Mahomedan widow. 

A , who comes into possession of her husband’s assets, can be sued as repre- 

senting the estate of her husband. 8 C 370=10 C.L.R- 346; 21 
0. 311. C 

(23) Manager. 

When a manager of a company dies, the estate of the manager is not liable to 
account to the employer, until administration has been taken out to 
such manager’s estate, 7 0. 627. ^ 

(24) Misappropriation. 

When the father misappropriates moneys, the son is not bound to pay such 
sums. 27 M. 71 ; 82 B. 348 = 10 Bom. L.R. 297. E 

(25) Mortgaged bond. 

In a suit on a by a Hindu father, the sons who have not joined the execution 

are also liable. 24 A. 459. P 

(26) Mother of the deceased* 

When the is the heir, a suit, against the divided brothers of the deceased 

who are in possession of the estate, does not bind the estate, when the 
mother is not a party to the suit. 14 M. 454. G 

(27) Personal debts. 

The—of a holder of an estate cannot be a charge on the estate. 8 M.H.C. 189. H 

(28) Person having life interest. 

The assets of a are liable even after her death for debts contracted by her, 

10 0. 823, I 

(29) Person in possession of the estate. 

A of a deceased who has left a will, must be considered as his legal 

representative till some one obtains a probate of the will, 4 C. 342 = 3 
O.L.R. 154. J 

(30) Polliam. 

A possessor of a polliam incurred some debts. The polliam was by a fresh 
grant given* to his son. The polliam was not responsible for the debts 
of the father. 14 B.L.R. 116=11 LA. 282. K 
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J,— ‘*The plaint Shalt show. .• .defendant interested in the subject^ 

matter.^*— (Concluded), 


(31) Surety debt. 

The surety debts of the father bind the son. 23 B. 454 ; 11 M. 373 ; 28 M. 377 ; 
2G A. 611 ==1904 A.W.N. 142=;1 A.L.J. 330; 6 Bom. L.K. 434 = 
28 B. 408 ; 1 N.W.R. 173 ; 17 H.L.J. 283. L 

(32) Undivided Hindu father. 

An is not bound to pay the debts of his undivided son. 11 B.H.O. 76. M 

(S3) Yoiuntary payments. 

Debts, incurred by the wife during the life time of her husband to pay the 
husband’s debts, cannot be recovered from the assets of the husband 
in the hands of the heirs. 6 A.L.J, 339. N 


(34) Widow. 

(а) If a is sued as representative of her husband, it must be so stated in the 

plaint. 8 B. 309. Q 

(б) The sufficiently represents the estate of the deceased, though there is an 

adopted son. 11 G. 45. F 


6 . Where the suit is instituted after the 
expiration of the period prescribed by the law of 
limitation, the plaint shall show the ground upon 
which exemption from such law is claimed i. 


Grounds of ex- 
emption from limit- 
ation law. 


(Notes). 

Old Act. 

This rule corresponds to the sixth para of S. 60 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) The words “where of” in the new Act have been substituted for 

the words “if the beyond” in the old Act. 

(2) The words “prescribed.. .. ..limitation ” in the new Act have been 

substituted for the words “ordinarily suit ” in the old Act. 

(3) The word “ shall ” in the new Act has been substituted for the word “ must ” 

in the old Act. 


(General). 

A plaintiff cannot take advantage of any ground of exemption from limitation 
which he has not pleaded in his plaint. 8 O.W.N. 171=31 0. 196 ; 
17 M.L.J, 281 ; contra 10 Bom. L.R, 346. Q 


I,--~‘^The plaint shall show* ground upon which exemption is 

claimed,** 


Appeal. 

The Court refused to allow a question of acknowledgment of liability to 
be raised, for the first time, in appeal, 6 O.W.N. 218 ; 9 C.W,N. 
56. R 



259 


0. VII, r. 7] Act V of 1908 (code of civil peocbdure). 

7. Every plaint shall state specifically the relief which 
Relief to be sped- fhe plaintiff claims either simply or in the 
fioaiiy stated. alternative and it shall not be necessary to ask 

for general or other relief which may always be given as the Court 
may think just to the same extent as if it had been asked for^. And 
the same rule shall apply to any relief claimed by the defendant in 
his written statement. 


(Note s). 

Old Act* 

This rule is new. 

(1) General principles* 

(а) As a general rule, the plaintiff is not entitled to reliefs not founded on 

pleadings ; hue where, on the pleadings, the issues and the evidence, 
the relief is clear, the general rule does not apply. 6 Bom. L.R. 288. S 

(б) Reliefs not founded on the pleadings and not prayed for, may be granted, 

if they touch matters in issue and in evidence, 21 A. 63 = 2 C.W.N. 
081. T 

(c) If the prayer of the plaint does not accurately describe the relief sought, 

that IS no reason for refusing to give the plaintiff redress. 1904 A.W. 
N. 174 (182, 184) = 1 A.LJ. 435=27 A. 97 (F.B.), at p. 122. U 

(d) A plaintiff need not ask for all the reliefs he is entitled to. 6 Bom, L.R. 

475 = 28 B. 567. V 


I. State specifically the reliefs* or in the alternative**’ 

(1) Amendment of plaint. 

Omission to claim reliefs in the alternative, can be remedied by subsequent 
amendment of the plaint, if the reliefs are not inconsistent. 
9 B.H.C, 1 ; 7 B. 166 ; 5 0. 692 = 6 C.L.R. 455. W 

(2) Inconsistent pleas. 

(а) Two cannot be put forward to get a further measure of relief, 6 Bom. 

L.R. 790 ; 1904 A.W.N, 83=26 A. 331. X 

(б) A party, praying for a relief inconsistent with a previous sale, must pray to 

set it aside. 25 B. 837 = 27 I.A. 216=5 C.W.N. 10 (P.C.). Y 

2,^** *..,it shall not be necessary to ask for general** ** relief for-** 

(1) General prayer. 

(a) When the plaint contains a statement of all the material circumstances, 
but the prayer is inartistically framed, the Court should, if there is a 
prayer for further relief, give the plaintiff the appropriate relief. 
2 C.L.J. 173. Z 

{b) A for “ any other relief ” must be taken to mean some relief arising out 

of the cause of action set forth in the plaint. 1904 A.W.N. 207 = 
1 A.L.J. 628 = 27 A, 174. A 

(c) Upon a , a plaintiff is not entitled to any relief, whioh is inconsistent 

with his plaint, 5 B,L,R. 682 ; 7 W.R. 146. B 
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2.— ** It shall not be necessary to ask for general — relief — /or,'' 

— (Continued)* 

{d) A for relief on behalf of one plaintifi cannot be construed to enable the 

Court to give relief to the other plaintifis. 8 CAV.N. 408 = 31 C. 433, C 

(e) Even though the relief granted is quite different from that asked for, the 
decree should not be disturbed in appeal, if substantial justice is done. 
7 W.R. 180. P 

(2) Declaratory relief. 

Where the plaintifi claimed a declaratory relief with respect to one half of the 
suit property, the Court could give, under the general prayer, a 
declaratory relief for the whole of the property. 20 P.W.R. 1907. E 

(3) Surplus relief. 

If a plaintifi asks for a relief which the Court cannot give, the prayer for such 
relief may be treated as a mere surplusage. 10 0, 625. P 

(4) False allegation. 

Where the plaintifi falsely alleges that he is m possession and asks only for a 
declaration, a relief for possession should not be given him. 31 C. 319 
(331) ; 1903 A.W.N. 64 = 25 A. 337. G 

(5) Injunction. 

The plaintiff sued for an injunction, restraining the defendant from obstructing 
him from building in a lane, which he claimed as his property. On 
finding that the lane is not the property of the plaintiff, the Court 
could not give a relief on the ground of easement. 15 M. 489. H 

(6) Misrepresentation. 

When a party would be entitled to equitable rights, he should not be granted 
even that, if he misrepresents his case, and does not rely on his equit- 
able rights. 2 C.L.R. 18. I 

(7j Mortgagee with possession. 

In a suit by a for recovery of property, when the mortgage was found to be 

invalid, a decree for the return of the mortgage money could not he 
given, under a prayer for general relief. 7 M.L.J. 60. J 

(8) Alternative relief. 

The plaintifi sued to recover a property, on the ground of partition, and failing 
to prove the partition, he asked for partition ; held the relief was not 
inconsistent. 19 B. 323. K 

(9) Suit for sale. 

In a by the puisne mortgagee, a redemption decree in favour of the prior 

mortgagee can be passed. 28 B. 153 (161), L 

XX, r, 7 . 8* Where the plaintiff seeks relief in respect of several distinct 

Relief founded on claims or causes of action founded upon separate 

separate grounds. distinct grounds, they shall be stated as far as 

may be separately and distinctly. 

Old Act. 

This rule is new. 
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Procedure on 
admit cmg plaint. 
Concise statements. 


(1) The plaintiff shall endorse on the plaint, or annex there- 
to, a list of the documents (if any) which he has 
produced along with it; and, if the plaint is 
admitted, shall present as many copies on plain 
paper of the plaint as there are defendants, unless the Court by 
reason of the length of the plaint or the number of the defendants, 
or for any other sufficient reason, permits him to present a like number 
of concise statements of the nature of the claim made, or of the 
relief claimed in the suit, in which case he shall present such state- 
ments. 


(2) Where the plaintiff sues, or the defendant or any of the 
defendants is sued, in a representative capacity, such statements 
shall show in what capacity the plaintiff or defendant sues or is sued. 


(3) The plaintiff may, by leave of the Court, amend such 
statements so as to make them correspond with the plaint. 

(4) The chief ministerial officer of the Court shall sign such 
list and copies or statements if, on examination, be finds them to 
be correct. 


(N otes). 

Old Act* 

This rule corresponds to S. 58 of Act XIV of 1882. 

Difference between the old and the new Acts. 

The words ** memorandum ” and “ be ” in the old Act are substituted by the 
words list ” and “ is in the new Act. 

The last para of S. 58 is omitted in the new Act. 

10. (1) The plaint shall 8.t any stage of the sixit be returned to 
Return of plaint. presented to the Court in which the suit should 
have been instituted 

(2) On returning a plaint the Judge shall endorse thereon the 
date of its presentation and return, the name of 
tum°nfpkin°t“' presenting it, and a brief statement of 

the reasons for returning it. 

(Notes). 

. Old Act* 

5ub-ru]e (i). 

This sub-rule corresponds to para 1, S, 57 of Act XIV of 1882. 



262 Act Y of 1908 (code of civil procedueb). [0. ¥11, i?. 10 

Difference between the old and the new Acts. 

(1) The words “ at any stage ” are newly added in the new Act. 

(2) The words “ to the proper Court ” in the old A.ct are replaced by the words 

“ to the Court in which the suit should have been instituted.” 

(3) The new Act is made more wide by omitting els, {a)y (6), and (c) of the old 

Act. 

Sub-rule (2). 

This corresponds to the last para of S. 57 of Act XiV of 18S2. 

Difference between the old and the new Acts. 

The words, “ with his own hand ” in the old Act, are omitted in the new Act, 

General principles. 

The words “shall be ” are instruotions, which the Court is bound to follow and 
they are, therefore, a restraint upon jurisdiction, 7 A. 230. M 

The plaint — at any stage — returned .instituted 

(1) Plaint may be returned for presentation to proper Court 

(a) after the trial has begun or even after it has concluded 8 B 313 ; but see 
7 B. 487. N 

{h) after registration of the plaint. 88 P.R, 1869. 0. 

(C) at a stage later than the presentation of it, 2 A. 357. P 

(d) after the trial of an issue and when the incompetenoy of the Court to hear 
it is discovered. 16 P.W.R. 1907. Q 

(c) by an appellate Court in appeal, 25 A, 174 (P.B.)s5»A.W.N. (3902), 222; 
55 P.R. 1878 ; 1 B, 638. W.R. (1864), p, 65 ; even after a trial of the 
suit on the merits in the first Court. 56 P.R, 1878 ; 7 C.L J. 152, R 
{/) even in revision, 90 P.R, 1884. S 

(gf) by the Chief Court, on a reference of a case to it. 73 P.R. 1876. T 

(N.B.)— In this case, the Chief Court ordered the lower Court to return the 
plaint. 

{h) When an appellate Court transfers a suit from one Court to another, the 
second Court, if it finds it has no jurisdiction to try the suit, can 
return the plaint. 2 A.W.N, 113=4 A. 478. U 

(i) by the High Court on appeal, for presentation to a lower Court. 7 C. 157 
(1G3)=8 C.L.R. 829. Y 

(;) , in second appeal. 9 B. 265 ; 9 B. 259. W 

(7i) after cancellation of stamps affixed to it, 91 P.R. 1884 (Civil). Compare 

7B.487. X 

(N.B.)— "In such a case, the second Court, receiving the plaint, may do so 
without fresh Court-fees stamps. Ibid. Y 

(l) where a divorce suit is instituted in a Court which has no jurisdiction, 

U.B.B. (1892-1896), 338. Z 

(m) even if a suit is filed intentionally in a wrong Court. 3 A.L.J. 511 = 

A. W.N, (1906), 195 ; but see 6 B.L.R. (Ap,), 141. A 

(») where the Court has no jurisdiction to try the suit, it should return it. 5 

B. H.O. 212 ; 1 Agra 280 ; 10 W.R. 335 : 1 Bom. L.R. 176 ; 7 Bom. L.R. 

998 ; 12 0. 271 ; 11 W.R. 177 ; 23 W.R, 263 ; 10 B.H.C. 17 ; 7 M. 171 ; 
23 B. 679, 766. B 
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I.^**The plaint at any stage returned instituted.^* — ifioncluded), 

(uj A plaint presented in a wrong Court muse be returned where there is 
no option given to tne plaintiff as to the selection of the Court. 


lO.M. 211. B-1 

(^) if the suit is prematurely brought. 17 P.B. 1875. C 

(q) where the suit is undervalued, and if it had been properly valued, the 

Court would not liave jurisdiction ; the proper course is to return the 
plaint. 11 O.L.R. 300 ; 8 M. 02 . 9 M. 208 ; 8 C 834= ; contra 8 W.R. 
47 ; 2 Hay. 38G. D 

<2) Plaint may not be returned for presentation to proper Court 

after cancellation of stamps affixed to it. 7 B. 487 ; but see 8 B. 313. E 
(6) after the suit has been heard on its merits. 7 B. 487. E 

(c) after a decree has been passed. 39 P.R. 1872. G 

(d) by an appellate Court, where defect of jurisdiction exists. 11 M, 482. H 


(e) when the Court finds that the plaintiff’s cause of action has not yet arisen 
and also that the suit is cognisable by a Revenue Court. 3 A. 7GG, 1 
(N.B.) — The proper course is to reject the plaint and not return it for presen- 
tation to the proper Court. 

(/) in order that the piaint in a suit for dower may be filed in the Court with- 
in whose jurisdiction tho defendant resides, the cause of action for 
such a suit arising in the place where the marriage and the divorce 
has taken place. 32 0. 146. J 

{q) if a party brings the suit intentionally m a wrong Court and fails in that 
Court, 6 B.L.R. (Ap.), 141. K 

<3) Appeal. 

(a) An order returning a plaint is appealable. 1 A. G20 ; 2 Agra 214 ; 4 A. 478X 
(h) An order of the appollato Court returning a plaint is not appealable. 16 P.R. 

1898 ; contra 59 P.R. 1899 ; 2G C. 275 ; 21 M. 234. M 

(o) A second appeal lies from an order returning a plaint. 26 0, 275 — 8 O.W.N. 
243 ; 8 0. 126=^10 C.L.R. 14G ; 14 M. 4G2 ; contra 3 A. 456, 856. N 

(4) Revision. 

An order returning a plaint is subject to revision by tho High Court, 8 A, 111 ; 
contra 1 C.W.N, G26, 0 

(5) Additional Court-fees. 

Where a plaint is returned under this rule, no additional Court-fee need be 
paid. 7B. 487. ’ P 

(G) Adding a defendant unnecessarily. 

When a plaintiff added a Government officer as a defendant, against whom no 
cause of action was alleged, tho plaint was allowed to be amended, by 
striking off tho unnecessary defendant, and tho plaint was returned for 
presentation to a lower Court which had jurisdiction. 10 B.H.C. 17.Q 

f7) Original side. 

The practice of tho is to retain the plaint unless it has been returned on 

presentation. 8 B. 380. R 

(8) durisdlotion. 

The shape in which the suit was originally instituted, is the test of jurisdic- 
tion. 20 B. 676. S 


8663 34 
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R e i e c t i o n of plaint &hall be rejected in the follow- 

iog cases : — 

(a) where- it does not disclose a cause of action ; 

(b) where the relief claimed is undervalued, and the plaintiff,. 

on being required by the Court to correct the valuation 
within a time to be fixed by the Court,, fails to do so : 

(c) where the relief claimed is^ properly valued, but the plaint 

is written upon paper insufficiently stamped, and the 
plaintiff^ on being required by the Court to supply the 
requisite stamp-paper within a lime to be fixed by the 
Court, fails to do so : 

{d) where the suit appears from the statement Jn the plaint to- 
be barred by any law. 


(Note s). 

Old Act. 

O. VII, r. 1 1 ^a). 

This sub-rule corresponds to cL (u), S. 53 of Act XIV of 1882, 

Difference between the old and the new Acts. 

The words “ at or any time issues ” in the old Act are omitted in the new* 

Act. 

0. VII, r. II (b). 

This sub-rule corresponds to S, 54, cl, (a) of Act XIV of 1$82, 

Difference between tbe old and the new Acts- 

The words “ if ” and “ sought ” in the old Act are substituted by the words- 
“ where and “ claimed ” in the new Act. 

O. Vlh r. II (c). 

This suh-rule corresponds to S. 54, cl, (c) of Act XIV of 1882. 

Difference between the old and the new Acts. 

The words “if" and “sought "in the old Act are substituted by the words- 
“ where ” and “ claimed " in the new Act, 

O. vn, r. II (d). 

This sub-rule corresponds to S, 54', ol. (c) of Act XIV of 1882'. 

Difference between the old and the new Acts. 

(1) The word “ if " in the old Act is substituted by the word “ whore ” in the- 

new Act. 

(2) The new rule is wider in that the words “ positive rule of " in the old Act 

are omitted in the new rule.. 

General Principles. 

(1) The plaint can be rejected at any stage. 18 M. 388 ; 1 0. W.N. 670 ; 34 0. 20r 

12 A. 553 ;■ U3.R. 1892-1896 (253). T 

(2) The plaint may be rejected even after registration. 1 N.L.B. 103 ; 4 O.L. J. 

421 {F,B.)«11 O.W.N. 38=1 M.L.T. 355 = 34 0. 20 ; ISM, 888; 12 
A, 533=9 A^.W.N. 185 r conim 8 €. a!92=3!0 C.L.R. 385 ; 2 M. 308. 0 
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General Principles.— {Co yic/wcief?). 

(3) The rejection may be made at any stage before the final disposal. 126 P.R. 

1888 ; 7 A. 528. Y 

(4) Where causes of action are wrongly joined, the plaint must be rejected. 

2N.W.P. 153. W 

(5) A plaint may be rejected on the ground of non-joinder of a party, if the 

plaintiff insists on the suit going in that form. 2 P.L.R. 94 ; 56 P.R. 
1901. X. 

(6) A plaint cannot be rejected for insufficient verification. The Judge is 

bound to return it for amendment. 57 P.R. 1904. Y 

(7) A plaint cannot be rejected in part. 1907 A. W.N, 68 =29 A. 325. Z 

(8) Au order rejecting a plaint is appealable. A 

Clause (ay* 

(1) The clauses (a) and (b) of S. 54 of Act XIV of 1882 are inapplicable to civil 

appellate jurisdiction of the High Court. 12 A. 129. B 

(2) When the plaint does not show a cause of action, it should be rejected and 

not dismissed. 15 0. 533 = 15 LA. 119. C 

(3) A plaint should not be rejected, if the subject-matter alleged, raises a fair 

question of claim or right. The mere unlikelihood of the plaintiff’s 
success, is not enough to justify the rejection of the plaint. 1 M.H.O. 
240. B 

(4) In considering whether to reject or admit a plaint, the Court should not 

look into documents not filed along with the plaint. 10 B.H.O. 182.E. 

(5) Where the plaint did not disclose the subject of the claim without reading 

the schedule, and where it did not show any right to sue in the plain- 
tiff, the plaint was rejected. 2 Ind. Jur. N.S. 117. F 

(6) When the Court finds that the plaint does not state the date of the cause 

of action, it should bo rejected. 2 Ind. Jur. N.S, 343. Cl 

(7) A suit on a mortgage was premature when it was first filed, and it was 

returned for amendment, and when it was represented the cause of 
action had arisen. The plaint should not be rejected. 1 P.L.R. lO.H 

(8) In a suit for possession of land from parties who have been in long posses- 

sion, there was no allegation that the plaintiffs were in possession, 
within 12 years of the suit. The suit should have been rejected, as 
the plaint disclosed no^'oause of action. U.B.R. 1892-1896 (607). I 

(9) A defendant is entitled to get a declaration in the very beginning, whether 

the plaint discloses a cause of action. 3 C.W.N. 220. J 

Clause (by* 

(1) Clauses (5) and (c) do not apply to the High Courts; nor do they affect- 

S. 28 of the Court Feos Act, 12 A. 139, p. 149. K 

(2) The Court should require the plaintiff to value the relief and not itself 

value it. 13 B. 617, L 

(3) The valuation of a declaratory suit lies with the plaintiff and not with the 

Court. 17 B. 66. M 

(4) When the Court fixes a time under clause (b), it must be a time within 

limitation. The Court has no power to extend the time of limitation. 
16 A. 66 ; 20 M. 819. N 

(5) Where the suit is undervalued, the Court should give the party an opportunity 

of correcting the valuation. 1 N.W, 17th Ed., 1873, 16 ; 9 B. 366. 0 



266 


Act ¥ of 1908 (CODE OB' civil pkoceddke). [0. ¥11, r. 11 
“Clause (b).’’ — (Concluded). 

(6) An appeal lies against an order rejecting the plaint on the ground of under- 

valuation. 7 B.L.E. 663=16 W.E. (F.B.), lO; contra 7 B.L.E. 664 
(note) = 13 W.R. 415, p 

(7) The decision of a subordinate Court, as to the valuation of the suit, is 

subject to revision by the appellate Court. 10 B. 610 (F.B.). Q 

Clause (c)." 

(1) Where the plaintiS sues, in the alternative, for one of two reliefs, the larger 

of the two reliefs sought determines the Court-fee leviable on the 
plaint. 15 B. 82. ^ 

(2) An improperly stamped plaint can only be rejected on the ground of 

insufficiency of stamp, when the plaintifE does not supply the deficiency 
within the time allowed by the Court. 156 P.R. 1888 ; 8 M.L.J. 187.S 

(3) If the deficient Court-fee is not paid, the plaint should be rejected and not 

the suit dismissed. 9 C. 118. 

(4) The Court has no power to extend the time for making up the deficiency 

in stamp beyond the period of limitation. 23 A. 423 ; 1904 A W.N. 133 ; 
1902 A. W.N. 27 S.C. ; 24 A, 218; 27 A. 197; 1904 A. W.N. 24 = 1 
A,L.J. 641 S.C. ; 1906 A. W.N. 21. U 

i'(5) When a Court fixes a time for supplying the deficient stamp duty, it must 
be a time, within limitation, prescribed for the suit. 15 A. Gd~13 
A.W.N. 20. y 

(6) The Court, in requiring the plaintiff to pay the deficient stamp, cannot fix a 

date beyond the period of limitation for the suit. 7 M.L.J. 257. W 

(7) An insufficiently stamped plaint must be deemed to have been presented 

on the date of the first presentation, and not on the date on which the 
deficient Court-fee is paid. 4 O.C. 118. % 

(8) The date of the institution of the suit is the date of the presentation of the 

plaint, and not the date on which the requisite Court-fee is subse- 
quently paid, so as to make it admissible. 19 C. 780 ; 20 0. 41 ; 27 0. 
814=»4C.W.N. 818. Y 

'(9) Where stamp duty is paid by order of the Court subsequent to the presenta- 
tion of the plaint, such payment relates back to the date of presenta- 
tion, 35 M.L.J. 219 = 28 M. 493 ; 5 Bom. L.R. 198 = 27 B. 330 ; 31 C. 
75 ; 123 P.R. 1907=82 P.W.R. 1907. Z 

10) Where the plaint is not sufficiently stamped, and the deficient stamp i.s 
not supplied within the period allowed by the Court, the plaint ought 
to he rejected. But if, on the date when the deficient Court-fee is 
ultimately supplied, the suit is not barred by ‘limitation, the plaint 
may he regarded as if it was presented for the first time on that date. 
9 C.W.N. 844 = 2 C.L.J. 70; 4’O.L.J. 421 (F.B.) =11 C.W.N. 38 = 1 
M.L.T. 356. A 

(11) A plaint was returned for supplying the deficient Court-fee, but was re- 

presented after the period of limitation. The plaint was not barred. 
3 A.W.N. 202 ; 6 N.W.P. 139. ' B 

(12) When a plaint was filed with a deficient Court-fee one day before the 

period of limitation, and the deficiency was not found out, in the first 
instance j through oversight, the plaint was rightly rejected at a subse- 
quent stage of the suit, 21 A.W.N. 118. C 
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(13) An appellate Court, when it finds that the Court-fee paid is deficient, can 

order the plaintifi to supply the deficiency within a certain time. 5 
A.W.TSf. 294. n 

(14) After a decree is passed, the Court has no power to call for additional 

Court-fee. 5 A.W.N. 140=7 A. 528. B 

(15) An appeal lies against an order rejecting the plaint on the ground of its 

being insufficiently stamped. 6 C. 249 =6 O.L.R. 567 ; 11 A. 91 ; 14 
M. 169 ; 12 C.L.R. 148. F 

(16) Where a memo of appeal is insufficiently stamped, it is competent to the 

appellate Court to levy the deficiency. 15 M. 29 ; 9 A. 252. Gr 

Clause (d),’* 

(1) Act XYIII of 1850. 

A suit for defamation against a Judge is barred by . 17 M. 87. H 

(2) Principle. 

The Court can compel a plaintifi to show, that his suit is not barred. 12 
M.I.A. 292=12 W.R. 18 (P.G.). I 

(3) Act XII of 1881. 

(a) Where the plaint contains facts which show that the dispute was one to 

which S. 93 or 95 of would apply, the plaint should be rejected. 

15 A. 387. J 

(b) When the facts in the plaint show that S. 93 or 95 of applies to the 

case, the plaint should be rejected. 13 A.W.N. 164=15 A. 387 ; 2 
A.W.N. 57 ; 4 A.W.N, 312 =7 A. 148 ; 10 A.W.N. 177. K 

(4) Act XIYof 1882, S.539. 

The consent mentioned in is a condition precedent to the institution of a 

suit, and a plaint without such permission should be rejected. 26 A, 
162=23 A.W.N. 227. U 

(5) Limitation. 

The fact that a claim is barred or not, should be noted by the Court in the 
first instance. If the fact is overlooked, the objection can be taken at 
a later stage. 2 B.H.O. 169, 2nd Ed., 162. M 

(6) Sanction. 

(а) In suits for which sanction is necessary if the suit filed is one difiering 

from that for which sanction is given, then, the plaint should be 
rejected. 11 M. 148, K 

(б) When the suit brought is other than the one for which sanction was 

given, the plaint should be rejected. 11 M. 148. O- 

(7) Suit against Secretary of State. 

A notice of a by a man does not enure for the benefit of his son, and so 

when the son brings a suit without -notice, it should be rejected. 
26 A, 187=23 A.W.N. 13. P 

(8) Suit for possession. 

In a , where the plaint alleged no specific acts of ownership since 1846, but 

contained only general statements, the suit ought not to be rejected* 
as barred. 1 H.H.O. 322. O' 

(0) Unauthorised person. 

A plaint filed by an should be rejected. 6 P.R. 1899* R.' 
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Procedure on re- 
jecting plaint. 


12. Where a plaint is rejected the Judge shall 
record an order to that effect with the reasons ^ 
for such order. 


(N otes). 

Old Act. 

This rule corresponds to S. 55 of Act XIV of 1882. 

Difference between the old and the new Acts. 

The words “with his own hand ” in the old Act are omitted in the new Act. 

/. — **The Judge shall record.. ..reasons.” 

<1) Reasons. 

The for rejecting a plaint should be given. 15 A. 367. S 

(2) Memo of appeal grounds. 

Where is summarily? rejected, the grounds must be stated. 15 A. 367. T 

13. The rejection of the plaint on any of the 

Where rejection . . 

of plaint does not grounds hereinbefore mentioned shall not of its 

fiTO rf^fresh^piakc' preclude the plaintiff from presenting a 

fresh plaint in respect of the same cause of action. 

(Note s). 

Old Act. 

This corresponds to S. 66 of Act XIV of 1882, 

I) Oeneral, 

Where a plaint is rejected under r. 11, the plaintiff can bring a separate suit, 
provided he is not barred by lapse of time. 12 A. 563 ; 14 "SV.R. 289. U 

<2) Court Fees Act. 

The dismissal of a suit, under Ss. 10 and 11 of the , has the same effect as 

that provided by this rule. 12 A. 129. Y 

(3) Act III of 1876 (Bombay Mamlatdars’ Courts). 

(а) Whore a plaint is rejected according to the provision of , the rejection 

bars a further suit under the same Act. 6 B. 477 ; c/. the next case. W 

(б) The rejection of a plaint under does not preclude a plaintiff from bring- 

ing a fresh suit in a Oivil Court on the same cause of action. 21 B. 91 ; 
24 B, 251. X 

<4) UnderYaluatlon. 

The dismissal of a suit for does not preclude a plaintiff from presenting a 

fresh plaint in respect of the same cause of action. 4 B.H.C. 110. Y 

Documents relied on in plamt. 

14. (1) Where a plaintiff sues upon a document in his possession 
Production of or power, he shall produce it; in Court when the 
document on which plaint is presented, and shall at the same time 
pam sues. deliver the document or a copy thereof to be 

filed with the plaint \ 
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(2) Where he relies on any other documents (whether in his 

possession or power or not) as evidence in support 

List of 0 the r claim, he shall enter such documents in a 

■aocuraents. 

list to be added or annexed to the plaint. 

(Notes). 

Old Act. 

This corresponds to S. 59 of Act XIV of 1SS2. 

Bifiference between the old and the new Acts. 

The word “ if ” in the old Act is replaced by the word ^ where*’ in the new Act • 

shall produce It in Court-^ .•plaint,*'* 

<1) General. 

(а) All the documents, on which the plaintiff relies, should be produced alone 

with the plaint. 1 Hyde, 145 ; 14 \Y.R. 95. Z 

(б) Only those documents, whioh are in their natureljhe J^ery essence of the case, 

need be produced along with the plaint. Bourke 0.0. 91 = Col:. 151 1 
Bourke 0.0. 102. A 

<2) Appellate Court. 

When a document is admitted by the lower Court, the should not reject it. 

8 M. 373. B 

(3) Defendant is entitled to a copy. 

A of the documents which are deposited with the plaint. -21 M. 490. C 

<4) Inspection by the defendant. 

Documents, not filed along with the plaint and not mentioned in the lis; 
annexed to the plaint, should not be generally submitted to . 

9 Bom. L.R. 1084. D 

Pottahs. 

and title-deeds sued on should be produced along with the plaint. W.R. 

(1864), 271 ; 14 W.R. 95. B 

<6) Specialties. 

The law, as administered in the moffusil Courts, reeogniaes no distinction 
between specialties and other documents. 1 M.H.G. 312. F 

Statement ill case 15. Where auy such document is not in the 

M possession or power of the plaintiff, he shall, if 
possible, state in whose possession or power it is. 

(Notes). 

Old Act* 

This corresponds to S. CO of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) The words “ in the case of ” in the old Act are replaced by the word “ where ” 

in the new Act. 

(2) The word “he ” in the old Act is replaced by the word “ plaintiff” in the 

new Act. 

16. Where the suit is founded upon a negotiable instrument, 
Suits on lost proved that the instrument is lost, and an 

^gobiabie instru- indemnity is given by the plaintiff, to the satis- 
faction of the Court, against the claims of any 
other person upon such instrument, the Court may pass such decree 
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as it would have passed if the plaintiff had produced the instrument 
in Court when the plaint was presented, and had' at the same time 
delivered a copy of the instrument to be filed with the plaint. 

(N o t e s ). 

Old Act- 

This corresponds to S. G1 of Act X.IV of 1882. 

Difference between the old and the new Acts. 

The words “ in the case of,” “ if it bo ” and “ make ” in the old Act are replaced 
by the words '‘where,” “and it is” and “pass” in the new Act, 
respectively. 

Lost cheque. 

When the endorsee of a lost cheque sues the endorser for the value of it, or for 
a duplicate of the lost cheque, the drawer of the cheque also should be 
made a party- and the plaint should be so amended. 2 A, 754:. G 

IV, (1) Save in so far as is otherwise provided by the Bankers’ 

Production Books Evidence Act, 1801 (XVIII of 1891), where 

shop-book. ° document on which the plaintiff sues is an 

entry in a shop-book or other account, in his 
possession or power, the plaintiff shall produce the book or account 
at the time of filing the plaint, together with a copy of the entry on 
which he relies. 

(2) I’he Court, or such officer as it appoints in this behalf, shall 

„ . . , , forthwith mark the document for the purpose of 

Original entry to . , . „ . , , , 

be marked and re- identification ^ ; and, alter examining and compar- 

ing the copy with the original^, shall, if it is found 

correct, certify it to be so and return the liook to the plaintiff and 

cause the copy to be filed. 

(Notes). 

Old Act* 

This corresponds to S. 62 of Act XIV of 1882. 

Diffepence between the old and the new Acts. 

(1) The words “ save in (XVIII of 189-1) ” are newly added. 

(2) The words “if’’ and “ book” in the old Act are replaced by the words 

“ where ” and “ account ” in the new Act. 

(3) The words “ or other account ” are newly added. 

(4) The words “ attesting the copy ” are omitted. 

“SAa// forthwith mark, .identification,*^* 

General, 

The Code does not require the Judge to inspect the document. It only requires 
that it should be marked for identification. 3 B.Pt.C. 92. H 

Z— Examining .. . .originai,** 

Extract from account books. 

Where a copy of extract from account books was annexed with the plaint, but 
the copy was not compared and verified by the production of the 
original account books, the plaintiff will not be able to put in that 
account book, without the special leave of the Judge. 22 B. 971. I 
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18 . (i) A document which ought to be produced in Court by the 
plaintiff when the plaint is presented, or to be' 
entered in the list to be added or annexed to the 
plaint, and which is not produced- or entered ac- 
cordingly, shall not, without the leave of the Court, r 
be received in evidence on his behalf at the hearing of the suit. 

(2) Nothing in this rule applies to documents produced for 
cross-examination of the defendant’s witnesses, or in answer to any 
case set up by the defendant or handed to a witness merely to* 
refresh his memory. 

(Notes). 

Old Act. 

This corresponds to S. 63 of Act XIV of 1882. 

General principles. 

(1) The rule is enacted to prevent fraud by the late production of suspicions 

documents, and uot to shut out formal evidence beyond suspicion, 

such as certified copies of public documents. 12 O.W.N. 312, J 

(2) Giving a document to a witness to- refresh his memory, is not receiving the 

document in evidence. 1 M H.0. 168. K 

(3) The penalty for non -production of a document along with the plaint is 

its nou-admiSHion later on, and not the dismissal of the suit, 2 B.H.O. 

369, 301 ; 22 B. 971. L- 


Inadmissibility of 
document not pro- 
duced when plaint 
tiled. 


^*Sub^RuIe /." 


(1) Appeal. 

The reception of documents by the first Court, which were not filed with the 
plaint, cannot bo a ground- of appeal. 3 B.L B. (P.C.), 34 = 12 W.B. 
(P.C.), 32 = 13 M.T.A. 77 ; W.R. (1864), 271. M 

(2) Appellate Court. 

The appellate Court has no power to reject documents admitted by the lower 
Court. 8 M. 373 ; 6 C. 666 ; 7 O.L.B. 497 ; 1 W.B. 12 ; 2 W.R. 237 ; 
1 Agra 63 ; 23 W.R. 170 ; 25 W\R. 80, 168, 376. N 

(3) Discretion. 

The Court has discretionary power to receive documents after filing of the plaint. 

W.R. 1864, Act X, 07. O' 

(4^ Essential documents. 

Where documents, which formed the very essence of the action, were not filed 
with the plaint, they were properly rejected, 18 W.R. 515 ; Cor. 161 ; 
contra 1 Hyde. 146, P 

(5) Existence. 

When the Court is satisfied, that the documents were in existence at the date 
of suit, it should admit them. 8 B. 377, Q 


(6) Genuineness. 

(а) When the Court is satisfied as to the - - — of the document, it should admit 

it. W.R. 1864, 271. R 

(б) Admitting in evidence a document is a mere mechanical and formal pro- 

ceeding, It is in the judgment that the Judge should decide whether 
a document is genuine or not. 8 Bom. L.R. 973'. 8‘ 

(7) Ignorance of the existence of documents. 

When the plaintiff satisfies the Court that, through the — the plaintiff did not 
file them along with the plaint, the Court will allow them to be received 
as evidence. 1 Hyde. 287 ; 1 Ind. Jur. (O.S.) 126 ; 1 W.B. 12. T 

3663 35 
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(8) Pro-note. 

A on wkich rfche plaintiff sued was produced at tlie filing but no copy of it was 

filed. The pro-note should have been admitted in evidence. 8 Bom. 

0.0, 66. U 

(9) Reason. 

When the documents are not produced with the plaint, sufficient must be 

given for the non-production, to enable the Court lo admit them at a 
later stage. 98 P.R. 1867. V 

(10) Registered document. 

A ought to be received in evidence, though not entered in the list annexed to 

the plaint. 4 M. 417. W 

(11) Sale certificate. 

(u) A registered could be.admitted even though not produced with the plaint. 

8B. 377. X 

[b) A second certificate of sale obtained, after the original had been rejected 
as being unregistered, could he received in evidence. 12 B. 247. Y 


ORDER VIII. 

Wbixickn Statement and Set-off. 

1 . The defendant ^ inaj’, and, if so required by the Court, shall, 
at or before the first hearing or within such time 
: 1 1 1 en state- Court may permit 2 , present 3 a written 

statement ^ of his defence. 


(Notes) 

Old Act. 

S. 110 of Act XIV of 1882 corresponds to this rule. 

S. 110 — “ The parties may, at any tiine before or at the first hear- 
ing of the suit, tender ‘written statements of their respective cases, and 
the Court shall receive such statements and place them on the record'' 

Difference between the old and the new Acts. 

(1) For the words “parties,” “at anytime before or at the first hearing of 

the suit,” “tender,” and “of their respective cases” the words 
“defendant,” “at or before the first hearing,” “present,” and “of 
his defence” have been substituted respectively in the new Act. 

(2) The words “ and the Court shall receive such statements and place them on 

the record ” have not been inserted in the new Act, 

(8) The words “ and, if so required by the Court, shall ” after the word “ may” 
and the words “ or within such time as the Court may permit,” after 
the word “ hearing ” have been newly inserted in the present Act. 

TAe defendant.** 

Verifying and filing of a written statement by a third party. 

A third party will not be allowed to verify and file a written statement on be- 
half of aiparty in the suit, and a Court has no authority to allow it. 
Bourhe 0.0* 153 ; 26 W.R. 17. Z 
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2.—** At or before, • .-as the Court may permit.** 

A.—Permlssion of Court. 

(1) Ss. 120 and 122 of the O.P.C. of 1859 do not permit of the admission of ihe 
written etatements of different parties on various dates except when 
specially called for by the Court, because the word ‘ before ’ did not 
occur in the Code of 1859. W.R. (1864), p. 44. A 

(2; If the defendant neglects to furnish a written statement, he should be first 
examined by the Court, and then if the Court considers that a written 
statement should be put in, it should adjourn the case for that pur- 
pose at the cost of the defendant. 2 Hyde. 89. B 

B. — Time for filings written statement. 

(1) Reasonable time should be given to the defendant to file his written state- 

ment. 5 W.R. 39. C 

(2) Supplemental written statements cannot be filed, after the parties have 

entered upon the trial of the suit. 4 B. 576. D 

(3) Under O.P.C. a plaintiff cannot file a written statement by way of rejoinder, 

after having seen the written statement of the defendants. 6 W.R. 56. B 

3,—** Present.** 

For the word ‘ present ’ the word formerly used in the Code of 1859 was 
* tender,’ which is commented upon in 10 B.H.O.R. 425. F 

A written statement,** 

A.— Construction of a written statement. 

A written statement like any other document must be construed with reference 
to the entire document, and not merely to parts of it, in order to 
ascertain what defence it contains. S.O. 264. O 

B. — 'Contents of a written statement. 

Irrelevant matter. 

(1) Where matters irrelevant and improper wore found in the written statement, 

the Court ordered it to be taken off the file with leave to file a fresh one. 
3 B.L.R. Ap. 12. H 

(2) The test of ‘Relevancy’ is not whether it discloses a good defence, but whether 

the defendant believes it to be material to his case. 10 B.H.C. 426. I 

(3) An offer without prejudice being an irrelevant matter should be omitted 

from the written statement by the Court. 12 B.L.R. Ap. 19. J 

(4) The Court can take a written statement off the file for irrelevancy, until it 

is ‘ tendered,’ which is> when it is produced at the hearing of the suit. 
10 B.H.C. 425. K 

C. — Court-fee on a written statement. 

(1) A written statement tendered by a party at the proper time, or called for by 

the Court after the first hearing, is not liable to any Oourt-foe. 
5 B. 400 ; 12 C.L.R. 307. L 

(2) A written statement claiming a set-off, under B, 111, C.P.O., need not bear 

Court-fee stamps, 18 B. 672 ; 8 A. 396 and 16 M* 29, dissented from. 
2 L.B.R. 186. M 
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4.—** A written statement^*’— {Co 'uimuecl), 

D.— Evidentiary value olf a written statement. 

General. 

(1) A written statement is not evidence so as to disj^ecse with the defendant's 

proving the facr.g stated in it, 12 \V,R. 39 ; 7 W R. 493 ; 5 W.B 50 
(51) , 16 VV.R. 257. N 

(2) Whore a party makes a qualified statement, the statement cannot bo used 

against him apart from the qualification. 1 R.L.B A.O. 133 = 10 
W.B. 190 , B L.R Sup. Vol. 904==9 W.R. 90 (ore, niUnci 1 W.R. 24) : 

9 W.R. 130 ; 22 VV.R. 220 ; 9 W R. 290 : 7 W R. 29. ' 0 

(3) Any one of a aeries of unqualified independent statements in a written 

statement may be used against the party. 1 B.L.R.A.C. 133 (137). P 

(4) A written statement can only bind the party who makes it and those who- 

are bound by it. 5 W.R. 50. ^ 

(5) An admission in the written statement by one defendant does not bind the 

others. 5 W.R. 50 ; 6 A. 395 , 7 A. 353 ; 16 C. 627 (G35). R 

(6) As against the party affected, h's written statement primarily operates by 

way of admission and not estoppel. 14 B. 78 (82) ; 13 I. A. 32 (42) ; 

10 0. 196; 11 C. 111. S 

(7) From the non-denial in a written statement of an allegation made in the 

plaint against a defendant, the plaint allegation should be presumed 
true. 26 B. 735. T 

(8) A written statement could be treated as an acknowledgment for the 

purposes of limitation. 24 M. 361, U 

(0) If a person has notice of a fact contained in a written statement filed in 

a case, he is fixed with it ; and it is immaterial that the written state- 
ment was thrown out. 6 Bom. L.R. 284. Y 

(10) Where a defendant's written statement is referred to as evidence in plain- 

tiff’s favour, the Court should take the whole statement as evidence,, 
and attach what value it can to the whole or portions of it. 9 W.R. 
290. • ' ' W 

(11) When a defendant admits anyone fact in the written statement of the 

plaintiff and thereby excludes independent evidence of it, he catonotgo 
further, and claim that the whole statement should be read as evidence 
in his favour. 16 W.R. 257. X 

EXAMPLES. 

(1) In a suit by plaintiff for possession of a house, purchased from defendant, 

defendant pleaded that the sale deed was invalid for want of considera- 
tion, jRcZd, that though the execution of the deed was admitted, the 
plaintiff should establish the validity of the deed. 14 B. 516. Y 

(2) In a suit in ejectment against a tenant holding a jote or an Aiiubhavam 

Tenure in Malabar, mere denial of the plaintiff’s title, even though 
it be false, will not entitle a plaintiff landlord to succeed against his 
tenant. 13 0. 96 ; 15 M. 123. Z 

^3) A denial of the landlord's title in a written statement would not operate 
as a forfeiture of his tenancy under Bengal Act VIII of 1869, 
5 C.W.N. 263= 28 0. 135, A 
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4.—*^ A written statement — [Co»icluded), 

E. “Form of a written statement. 

General. 

(1) Under S. 123 of the O.P.O. of 1859, a defendant in a written statement 

should state only the case which he would make good at the trial, and 
should set out only the bona fide nature of the defence. 1 B. 209 ; 3 
B.L.R. Ap. 12. B 

(2) A written statement should not be argumentative. 8 W.R. 296. C 

EXAMPLE. 

A defendant alleging a purchase by him from the plaintijBE cannot, at the trial, 
be allowed to prove a continuous user and possession adverse to 
plaintiff . 1 B. 209. D 

EXAMPLE “CONTRA.” 

A defendant, who in his writsen statement denied the adoption of the plaintiff, 
was allowed in appeal to raise the further and inconsistent plea that 
the adoption, if any, Vv^as conditional on the provisions of the will 
being acquiesced in. 14 3M. 372 £ 

F. — Objections to a written statement. 

Under S. 124 of O.P.O. of 1859 objections cannot be taken when the suit is ripe 
forbearing. Oor.iSO. F 

G. — Verification of a written statement. 

General. 

<1) Verification is intended for the protection of the opposing party. So the 
opposing party may waive objection to the sufficiency of the verification. 
22 0. 268. G 

(2) Verification is necessary, but if admitted without it, the allegation in the 

statement should be noticed and issues framed accordingly. 13 W.B. 
342. 

(3) A written statement not signed or verified, but received aud acted upon by 

Court without being objected to by the plaintiff could not, for the first 
time, ho objected to in appeal, 11 O.W.N. 871. 1 

Verification on behalf of a corporation. 

Ss. 116 and 435 of O.P.O. of 1882 enable the principal officer of a corporation to 
verify pleadings ; hut he must admit in the pleadings or show by 
afildavit that he is a principal officer of the corporation and is able to 
depose to the facts of the case. 22 0. 268, J 

Notice. 

(1) Whore application is made that the pleadings be verified by a third party on 

behalf of a party in the suit, it is desirable that notice of it should bo 
given to the opposite party, though not absolutely necessary. 1 Ind. 
Jur. N.S. 39. K 

(2) When application is for verification by the constituted attorney of the party, 

no notice need he given to the other side. 1 Ind. Jur. N,S. 40. L 
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2. The defendant must raise by his pleading all matters which 

show the suit not to be maintainable, or that the 
be?pMiaii°pie^ea! transaction is either void or voidable in point of 
law, and all such grounds of defence, as if not 
raised, would be likely to take the opposite party by surprise, or 
would raise issues of fact not arising out of the plaint, as, for instance, 
fraud, limitation, release, payment, performance, or facts showing 
illegality. 

(Note s). 

(Eng:li5h Rules and Orders). 

This corresponds with Eng. 0. 19, r. 15. 

General. 

It is nob often enough for a party to deny an allegation made by plaintiff. Ho 
must go further and dispute its validity in law, or set up some 
affirmative case of his own, in answer to it. In tho old teohnical 
language, it is not enough if he merely traverses the allegation ; he 
must confess and avoid it by special pleas. A defendant, however, is 
nob bound to admit an allegation, which he socks thus to avoid, or 
which he alleges co be bad in Jaw. He may take to all the three courses 
at once. The same allegation may be traversed in point of fact and 
objected to as bad in law, and at the same time collateral matter may 
be pleaded to destroy its effects. Ann. Practice, 1908, Yol. I, p. 257. IT 
What question need not be raised in the written statement. 

(1) There are oases in which the Court itself will take notice of the illegality of 

the contract on which plaintiff is suing, if it appears on the evidence 
which he adduces, although tho defendant has not pleaded the illega- 
lity. Bohnan v Johnson. Oowp. 341 ; Windhill Local Board v. Vintt 
(1890) 45 O.D. 357; Scott v. Brown and Co., (1892) 2 Q.B. 724; Qedge 
V. Royal Exchange, (1900) 2 Q.B. 214; Conolly v. Consumers^ Cordage 
Go., (1903)89 L.T. 347. N 

(2) A defendant is nob precluded from taking benefit of the equities arising in 

the trial, though ho has not raised the equities on the face of the 
written statement. 7 W.R. 120. Oi 

3. It shall not be sufficient for a defendant in his written 

statement to deny generally the grounds alleged 
sp^ifio.^^^ by the plaintiff, bat the defendant must de^.! 

specifically ^ with each allegation of fact ^ of 
which he does not admit the truth, except damages 3. 

(Notes). 

(English Rules and Orders). 

This corresponds with Eng. 0. 19, r. 17 and 0. 21, r. 4. 

Deal specifically. * * 

The words ‘ deal speoifiically with each allegation of fact * mean that the party 
pleading must make it perfectly clear, how much of it he admits 
and, how much of it be denies. If he does this, the Court wiU not 
quarrel with the phrase yrhich he uses. He must not deny en hloo 
everything alleged against him. Ann. Practice, 1908, Yol. I, p, 261. P 
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2.—** Bach attegatlon of fact/’ 

The defendant should never traverse matter ,not alleged against him. He 
should be content to answer what is laid against him in the plaint, 
and not trouble about any other matters, which the plaintiff might 
have, but has not raised. Ba&sam v. Budge ^ (1893) 1 Q B. 571. Q* 


3.— Except damages’’ 

“No deni‘il or defence shall be necessary as to damages claimed, or their 
amount ; but they shall be deemed to be put in issue in all cases, un- 
less e^cpressly admitted.” This is Eng. 0 21', r. 4. This rule applies 
to damage of all kinds, whether special or general', and whether the 
alleged damage is part of the alleged cause of action or not. Wilby v. 
Mjlston, (1849) 8 C.B. 142; 18L.J.C.P. 320 ; and see also the remarks 
of Hawkins, J., in ^Yood v. Earl ofDitrham, 21 Q.B.D. 508. R 


4. Where a defendant denies an allegation of fact in the plaint, ^ 
he must not do so evasively bat answer the 

Evasive denial. . ^ . _ , _ " ^ , 

point of substance 2 . Thus, if it is alleged that 
he received a certain sum of money, it shall not be sufEcient to deny 
that he received that particular amount, but he must deny that he 
received that sum or any part thereof, or else set out how much he 
received. And if an allegation is made with divers circumstances, 
it shall not be sufficient to deny it along with those circumstances 3. 


(Notes). 

(English Rules and Orders). 

This corresponds with Eng. 0. 19, r. 19. 

Evasively/’ 

A defendant must either admit frankly every allegation of fact made by plain, 
tiff, or deny it boldly. Any balf-admission or half-donial is evasive. 
A defence in these words, “The terms of the arrangement were never 
definitely agreed upon as alleged,” was held evasive. Jossel, M.R., said: 
“The defendant is hound to deny that any agreements or any terms 
of arrangement were ever come to, if that is what be means ; if he 
does not mean that, he should say that there were no terms of’ 
arrangement come to, except the following terms, and then state what 
the terms were.” Thorp v. Holdsworth, 3 O.D. 641. £p 

2.— Point of substance/* 

A traverse often becomes evasive, if it follows too closely the language of the 
allegation traversed. Thus, a plaint alleged that the defendant offered' 
the plaintiff a bribe of ,•£500. The defendant pleaded, following the 
exact words of the plaint, that “ the defendant had never offered the 
plaintiff a bribe of £600”, which would have been true, if he had 
offered £400, or £499, or any other sum. Fry, J”., held that the point, 
of substance was that a bribe had been offered', and that that was not 
fairly or substantially denied. The defendant should have pleaded 
that he never offered “ a bribe of £600, or any other sum.”' Tildesley v. 
Harper , 7 O.D. 403. X*. 
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3.—^* Along with those circumstances-** 

If. the plamtift alleges that he “ paid the defendaat £o00 at 35 Fleet Street on 
3rd March, 3904, in the presence of A B,’* it is an evasive traverse for the 
defendant to plead. “The plaintiff did not pay the defendant 
at 35 Fleet Street on March 3, 1904, in the presence of A B.” For, 
he might have paid the defendant ^500 on another day, or in another 
place, or when A B -was not 'present. And these details are only 
“ circumstances ” ; they are not of the essence of the allegation. The 
defendant should have answered the ' point of substance,’ and pleaded, 
“The plaintiff never paid the defendant £500, or any other sum.” 
Annual Practice, 1908, Vol. I, p. 263. U 


0 . XIX, 
r. 13, 


5. Every allegation of fact in the plaint, if not denied i specifi- 


Bpcoific denial. 


cally or by necessary implication, or stated to be 
not admitted in the pleading of the defendant, shall 


be taken to be admitted 2 except as against a person under disability : 


Provided that the Court may in its discretion require any fact 
so admitted to be proved ^ otherwise than by such admission. 


(Notes). 

(English Rules and Orders). 

This rule is taken from Fug. 0. 19, r. 13, but the rigour of the English rule is 
modified here by the power given to Courts. 


not denied-** 

admission. 

There is no difference in effect between dem/mg and fi>ot admitting an allpgation 
{pe7’ Grove, J,, in 35 L.T. 848). The clistiuction usually observed is, that 
a party denies any matter, which, if it had occurred, would have been 
within his own knowledge, while ho refuses to admit matters, which 
are alleged to have happened behind his back. But whether he denie.s, 
or does not admit, he must make it perfectly clear, how much he dis- 
putes, and how much ho admits, Thurp v, Holdsworth, 3 0. B. 
640; Hat'ensY, Gamble,^ Q>, D. 877; British hand Association v. 
Foster, 4 Times Rep. 674 ; Rutter v, Tregent, 12 0. B, 758. Y 


Shall be taken to be admitted-*’ 

A defendant must he taken to admit all material allegations in the plaint which 
he docs not traverse. 1 B.H.G. 85 ; 18 W.R. 287. W 


3--^^* Require any fact so admitted, to be proved-** 

The mere fact that an allegation is not traversed does not relieve the plaintiff 
from the burden of proving his case. 7 B.H.O.A.C. 136; 17 W.R. 171. X 

6 . (1) Where in a suit for the recovery of money i the defendant 
tartieuiarsofset- claims to set off2 against the plaintiff’s demana 
off to he given in any ascertained sum-^ of money legally recover- 
^ritten statement. from the plaintiff not exceeding the 

.pecuniary limits of the jurisdiction of the Court and both parties 
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fill the same character as they fill in the plaintiff’s suit the 
■defendant may, at the first 'hearing of the suit, but not afterwards 
unless permitted by the Court 7, present a written statement 
■contairnng the particulars of the debt sought to be set-off 

(2) The written statement shall have the same effect as a plaint 

, in a cross-suit 9 so as to enable the Court to 

Bfieot of set-off. » , . , 

pronounce a final judgment m respect both of the 
original claim and of the set-off: but this shall not affect the lien, 
upon the amount decreed, of any pleader in respect of the costs 
payable to him under the decree lo, 

(3) The rules relating to a written statement by a defendant 
apply to a written statement in answer to a claim of set-off. 

ILlustrations, 

{a) A bequeaths Rs. 5,000 to B and appoints C his executor and residuary legatee. 
B dies and D takes out administration to B's efiects. G pays Rs. 1,000 as surety for D ; 
then D sues C for the legacy. 0 cannot set-off the debt of Rs. 1,000 against the legacy, 
for neither 0 noi> D fills the same character with respect to the legacy as they fill with 
respect to the payment of the Rs. 1,000. 

(6) A dies intestate and in debt to B. G takes out administration to A’s effects and 
B buys part of tbe effects from C. In a suit for the purchase-money by G against B, the 
latter cannot set-off the debt against the price, for 0 fills two different characters, one 
as the vendor to B, in which he sues B, and the other as representative to A. 

(c) A sues B on a bill of exchange. B alleges that A has wrongfully neglected to 
insure B’s goods and is liable to him in compensation which he claims to set-off. The 
amount not being ascertained cannot be set-off. 

(d) A sues B on a bill of exchange for Rs. 500. B holds a judgment against A for 
Rs. 1,000. The two claims being both definite pecuniary demands may be set-off, 

(e) A sues B for compensation on account of trespass. B holds a promissory note for 
Rs. 1,000 from A and claims to set-off that amount against any sum that A may recover 
in the suit. B may do so, for, as soon as A recovers, both sums are definite pecuniary 
demands. 

(/) A and B sue 0 for Rs. 1,000. C cannot set-off a debt due to him by A alone, 

(rjr) A sues B and C for Rs. 1,000. B cannot sot-off a debt due to him alone by A. 

{h) A owes the partnership firm of B and C Rs. 1,000. B dies, leaving 0 surviving, 
A sues 0 for a debt of Rs. 1,600 due in his separate choracter. C may set-off the debt of 
Rs. 1,000, 

(Notes). 

Old Act 

Difference between the old and the new Acts. 

(1) For the words “ if,»» tender,” “ such sot off,” aud ” both on the original 
and on the cross claim,” the words “where,” “present,” “the 
written statement,” and ” in respect both of the original claim and 
of tbe set off ” respectively have been substituted iu the new Act, 

3603 3C 
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(2) The words “if in such claim of the defendant against the plaintiff,” and 

the whole of second para and the words “ in the same suit ” have not 
been inserted in the new Act. 

(3) The words “not exceeding the pecuniary limits of the jurisdiction of the 

Court,’* and the whole of suh-rule (3) have been inserted m the now 
Act. 


/.—''//I a suit for money. 

(1) It was doubted whether a suit for an account can bo hold to be one for the 

recovery of money under S. Ill, O.P.O. 13 C. 124: = 13 X.A. 48. Y 

(2) A suit for dissolution of partnership, with a prayer for accounts, is a suit 

for money under S. Ill, C.P.C. I'O A. 587 ; 8 A.W.N. 258. ‘ Z 

(3) A suit for mesne profits or unliquidated damages is not a suit for a * debt ’ 

and no set-off is therefore admissible— the word ‘ debt ’ being restricted 
to an ascertained sum. 5 W.R. 160 ; 10 W R. 295 ; 17 W.R. 177 ; 22 
W.R. 1 ; 22 W.R. 15 = 13 B.L.R. 440 ; 3 Agra 48. A 

(4) When a right to sue for a personal decree was barred by limitation, a suit 

brought merely to enforce the mortgage security, is not a suit for the 
recovery of money, and so a set off cannot be claimed. 8 O.W.N. 174. B 

(5) In a suit by a widow, administering her husband’s estate to recover certain 

moveables against her own son, a set-off of a claim against the deceased 
father should not be allowed, .14 W.R. 136. C 


2.—“ Claims to set •-off. 

A.— Costs in the suit where set-off Is claimed. 

Notwithstanding S. 9 of Act XXVI of 1864, the plaintiff was entitled to his 
costs, though defendant proved a set-off and reduced the amount 
claimed by plaintiff for breach of contract. 4 B, 407. D 


B.— Effect of a set-off. 

A set-off claimed in a letter by the defendant to the plaintiff was held not to be 
an acknowledgment of liability, under S. 19 of the Limitation Act, 
60 P.R. 1887. K 


C.— Jurisdiction of Court to allow set-off. 

Under S. 24 of Act X of 1859, Revenue Courts had jurisdiction to allow set-off. 
18 W.R. 339. F 

D.— The right ter set-off. 

(1) Oenevah 

(а) A plaintiff cannot compel a defendant to set-off. 21 0. 419. G 

(б) Neither at common law nor in equity is there any right of set-off between 

parties mutually indebted, in the absence of an agreement to that 

effect. 63 P.R. 1898. H 

(c) S, 111 of O.P.O. of 1882 does not take away from parties any right to set- 
off, whether legal or eq;uitable, which they would have had independ- 
ently of that Code, 11 €. 667 ; 7 A. 284 ; 6 A.W.N. 40 ; 4 B. 407 ,• 47 P. 
R. 1885 (0ivil>; 1904 A.W.N, 193 = 1 A.L.J. 529 =27 A. 145 ; 17 M.L.J. 
48L I 
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Claims to set-off.**'— (Contmued), 

D. — The right to set-off — (Continued). 

(2) Equit able set-off. 

(a) A right of set-ofi exists not only m cases of material debts and credits (legal 

set-off j, but also where cross demands arise out of the same transaction, 
or are so connected iii their nature and circumstance as to make it in- 
equitable that the defendant should be driven to a separate cross-suit 
(equitable set-ofij. 2M.H.O. 296 ; 4 M.H.C. 120 ; 16 0. 711 ; 4 B. 407 ; 

11 0. 557 ; 7 A. 2ti4 ; 5 A.W.N. 40 ; 20 W.R. 410 ; 15 A. 9 ; 12 A.W.N. 
115, 

(b) If cross-claims are closely connected with each other, they may be set-ofE 

against each other. 2 C.L.J. 73=32 0. 576. 

(c) An equitable set-ofi may bo claimed even in an informal manner of damages 

arising out of the same transaction. 1904 A.W.N. 193= A.L.J. 52^ 

= 27 A. 145 ; 19 A.W.N. US.' L 

(d) Equitable set-off is in the discretion of Courts. As in legal set-off it cannot 

be claimed as of right. So, where the Court found that the investiga- 
tion of the cross-claim would entail great delay, it refused to allow the 
set-off. 21 B. 126. M 

(e) In counter-claims arising out of the some transaction, a set-off of one claim 

against another should not he allowed, if s'pecial damages in addition 
to general damages could be asked in one claim. 10 W.R. 295. 

(/) In claims of different nature, it is not equitable to allow a set-off. 17 W.R. 
177. 0‘ 

SAME TRANSACTION— EXAMPLES. 

(u) In a suit for mouey due under the terms of an award, the defendant was 
allowed to set-off half of what he had paid on his own and the plain- 
tiff ^s behalf to a third party, which, under the terms of the award, 
should have bean paid jointly by both. 7 N.W.P, 157. P 

(b) lu a suit for money under a contract, the defendant was allowed to set-off 

the amount of damages proved by him to have sustained by reason of 
plaintiff’s breach of the contract sued on. 4 M.H.C. 120 ; 4 B. 407 ; 
20 0. 527 ; 15 A. 9 ; 12 A.W.N, 115 ; 47 P-R. 1885 (Civil). 

(c) In a suit by one for contribution for having been obliged to pay the whole 

decree amount in respect of a suit for arrears of rent of an ijara, held 
jointly by the plaintiff and defendants, the defendants were allowed to 
set-off their claim for the share of rents paid by them on behalf of the 
plaintiff in previous years on account of the same ijara. 11 0. 557. R 

(d) In a suit for damages, damages arising from the same transaction may be 

set-off, 21 Trav. L.B, 211. S- 

(e) In a suit for :purohase momy of a mortgage decree sold to the defendant, 

free of incumbrances, defendant was allowed to set-off the amount he 
had had to pay to relieve the prior incumbrances. 9 O.W.N. 178. T' 

(3) Set-off allowed under Justice, equity, and good conscience. 

In a pre-emption suit, the pre-emptor paid the money in Court under the decree, 
but attached a part of it on account of the costs in the suit awarded to- 
him# Defendant objected to this, but the Court held that, though 
there was no specific provision in the G.P.O. applicable to the case, yet 
under justice, equity, and good conscience, the decree-holder was 
entitled to an equitable set-off. 3 0.0* 323, 0* 
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2.—“ Claims to set-off ,**--(ContinuedY 
D.—The right to set-off —(Co7lcZ^^dfi(3). 

<(4) Special cross-claim provided or not by acts. 

(a) Under S. 491 of G.P.C. of 1882 a claim for compensation for arrest before 
judgment on insufficient ground was allowed as a set-ofi in the same 
suit. 18 B. 717. y 

(i) The present rule in S. Ill, O.P.C., does not affect the special provisions of 
the Insolvency Act 11 and 12, Vic. ch. 21, S, 39, relating to set-off. 
6 G.L.R. 294 ; 1 M.I.A. 87 and 19 G. 146. W 

(c) Where there was mutual debt due between two persona and one of them be- 

came insolvent, under Insolvency Act 11 and 12 Vic., ch. 21, a set-off 
may be claimed by the defendant in a suit brought by the Official 
Assignee for the debt due to the insolvent. 6 G.L.R. 294. X 

(d) In a suit by the usufructuary mortgagee for the mortgage money, a set-off 

may be claimed for waste committed by the mortgagee in possession 
under S. 76, T.P.A. 15 M. 290; see contra 2 A. 252. Y 

(e) Under N.W.P. Tenancy (Act, m a suit for rent no set-ofi can be allowed 

except for a sum due to the defendant on an unsatisfied decree under 
that act or any enactment. '4 A.L.J. G81=A.W.N. (1907), 269. Z 

(/) S. 140 of the Oudh Rent Act is a bar to a thehadar claiming a set-off in a 
suitjfor arrears of rent. 1 0.0. 100. A 

E.— What is or is not a set-off. 

<(1) A set-off and not a payment 

(a) In a rent suit, a defence of payment for cesses of previous years was held 

to be not a part payment, but one in the nature of a set-off. 

10 C.W.N. 199. B 

(b) In a suit for rent, defendant’s plea that he, having regard to the lease, was 

entitled to a certain amount which the plaintiff had received, was held 
to be a claim of set-off, and not a part payment of the rent to the 
plaintiff. 19 A.W.N. 143. C 

(c) In a suit for wages, defendant claimed the right to deduct sums paid for 

plaintiff’s passage money and house rent. There was no agreement that 
these should be deducted from plaintiff’s wages. The Court held that 
defendaxit was not entitled to deduct the amounts, but must plead a 
set-off under S. Ill, O.P.C. U.B.R. (Vol. 1897 to 1901), p. 244. D 

<2) Not a^plea of set-off. 

(а) There can be only one suit between an agent and his principal for the 

whole account of the agency. In a suit by the principal, the agent’s 
plea of cross-claims for monies spent by him for his principal, is not 
•a plea of set-off, but of debit and credit, and in such a suit, tbe whole 
accounts must be gone into. 2 J\L.R. 138. B 

(б) In a suit for money by plaintiff after allovung a certain amount in favour 

of defendant, it was held that the whole suit was for balance of 
account^ and ^that the amount allowed in favour of the defendant 
could not strictly be regarded as a set-off. 13 A. 296 ; 11 A.W.N. 85.F 
(o) In ascertaining mesne profits, deductions allowed in the nature of allowances 
made for costs of cultivation or collection expenses, are not in the 
' nature of a set-off. 26 W.R. 275. G 
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2.—*^ Claims to seUofi.**— (Continued), 

E.—What is or is not a set-off— (CoMcZwded), 

(d) A plea of payment is not a sel-ofi. 4 C.L.R, 296 ; 12 O.L.R. 539. H 

(e) A lambardar who had paid arrears of Government Revenue out of the 

collections of the subsequent years, without reference to the co-sharers, 
was entitled, in a suit against him by a co-sharer for his share of the 
profits for such subsequent years, to claim a deduction on account of 
such payment. 1 A. 135 (F.B.). I. 

F.— When set-off allowed. 

(а) In a suit for rent, defendant called for an account alleging that under 

arrangement with plaintiff’s ancestors, he paid rent in cash or kind. 
Held that the accounts should be called for and allowed as set-ofi, 
23 W.B. 20. J. 

(б) In a suit for rent, liquidated sum due on a bond may be set off. 16 

W.B. 225. K 

(c) Costs may be set-off against costs. A.W.N. (1906), 198=3 A.L.J. 804 = 28 

A. 676. h 

(d) Costs allowed may be set-off against mortgage amount payable. 4 0. 

742 ; 17 B. 32. M 

(e) A debt due from the deceased husband of a widow may be set-off against a 

debt due to the widow herself. 1 W.B. Mis. 23. N 

(/) In a rent suit, a money decree against plaintiff may be 'sot-off. But if the 
defendant had applied for execution of the decree, then the present 
rule will cease to apply. 8 O.W.N. 118=30 0. 1066. 0 

(<j) In a suit for wages, the defendant was allowed to set-off under S, 111, C.B.O., 
the amount claimed as due for goods sold on commission by the plain- 
tiff. 8 A. 396. P 

(h) In execution of a decree for mesne profits against a widow, she was allowed 

to set-off her mamtenance and the amount spent for the funerals of 
her husband. 25 A, 266. Q> 

(i) Some patnidars of a zemindari purchased shares in the same zemindari 

and thus became part owners. It was held that they can set-off their 
patni liability against their zemindari right, 20 W.B. 409. R 

(j) In a suit for rent of a house, defendant’s plea that he had spent the amount 

in o'epairs which the plaintiff was bound to but did not execute, was- 
allowed as a set-off under S. 121 of O.P.O. of 1859. 25 P.E. 1876 
(Oivil). S 

Set-off allowed by appellate Court. 

When a set-off was asserted in a written statement, though no issue was framed 
upon it, or nothing was decided by the lower Court, and though it 
was not pressed in appeal, the appellate Court considering it o be 
material, framed* issues, and sent it back for trial to the lower Court. 

6 Bom, L.B. 790. T 

Q.— When set-off not allowed. 

(a) Where the High Court omitted to award the cost of the first Court, a set- 
off cannot be allowed on the costs, as it was not actually awarded. 

W.B. 308. - U. 



*^84 


Act Y of 1908 (CODE OP civil pkocbdueb). [0. YIII, r. 6 


2.^** Claims to set oft***— (Concluded), 

Q.— When set-off not aWowed— (Concluded), 

{h) In a suit for money on dishonoured hundis, unascertained davicujes with 
respect to an alleged breach of contract cannot bo set-off under S. 121, 
C.P.O.of 1869. 3 AgraBep. A.O. 43. Y 

(c) In a suit on a pro-note given for goods bought, a claim for damages for 

failure to supply goods of the contract quality and description in differ- 
ent consignments cannot be set-ojS, under S. Ill, O.P.O. 2 L.B.R. 
18C. W 

\d) In a suit for money paid as Government revenue to protect a lease in the 
nature of a mortgage, a claim for rent cannot be pleaded as a set-oS. 

1 W.R. 297. X 

(e) In a suit for plaintiff’s share of the arrears of rent against lessee of a portion 

of the estate, a set-off under S. 121 of O.P.O. of 1859 of the plaintiff’s 
share of the Covernnicnt Revenue of the whole estate, was not 
allowed, 13 B.L.R. 440=22 W.R. 15. Y 

Any ascertained sum.** 

ia) A sum decreed, being an ascertained sum, may bo set-off. 10 W.R. 380 = 

2 B.L.R.A.O. 84. Z 

ih) In a suit for arrears of salary, a claim of a certain amount received by 

plaintiffs on behalf of the defendant in the course of service, not being 
in the nature of unliquidated damages, was allowed as a set-off. 3 
A.W.N. 6. A 

•(c) Unascertained sums may be set-off by the consent of parties themselves, 
when they compromise the suit. 17 W.R. 118=10 B.L.R. 45. B 

(d) A claim for unascertained damages unconnected with the bills of exchange 

upon which a suit was brought, could not be pleaded as a set-off in the 
suit. 2 M.H.O. 296. C 

(e) In suit for damages on an agreement, a claim of unascertained damages 

on a previous agreement between the same parties, was not allowed to 
be set-off. 21 B. 126. D 

(/) In a suit for rent, unascertained damages, which the defendant suffers in 
execution of a decree of the Civil Court, cannot be set-off. 3 Agra 
Rep. 177. E 

t(p) In a claim for rent, unascertained mesne profits of previous years could not 
be pleaded as a set-off. 22 W.R. 1. F 

4.—**Legafiy recoverable by him from the plaintiff.** 

General. 

'(a) The words * legally recoverable ^ have no reference to a full payment ; on 
the other hand a sum is ^ legally recoverable,* though in the result the 
creditor will have to be satisfied with a dividend. 30 B. 173 = 7 Bom. 
L.R. 246. ’ G 

if>) If a receiver sues for a debt due to a person, the defendant can claim a set- 
off which he could have urged against the creditor himself, though 
under '0. VTCI, r. 6, a set-off may not be claimed, when it is not 
legally recoverable by the defendant from the ^plaintiff'’’ 17 M.L. J. 
481. H 
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4. — Legalty recoverable by him from the plaintiff .** — (Go ioluded), 

EXAMPLES. 

(а) The provisions of S. Ill of Act XIV of^l882 do not apply, where the debt 

sought to be set-off was barred by limitation before the suit was filed. 
53 P.R. 1898 : 7 A. 284: ; 1 W,R. 296. 

(б) In a case of equitable set-off where the transactions w’^ere closely connected, 

a barred debt was allowed to be set-off. 2 O.L.J. 73=32 0. 576. 
i(c) In a suit for contribution by a co-sharer who had paid the whole amount 
of a joint rent decree, the defendants were allowed a set-off of previous 
payments of similar decrees by them on behalf of plaintiff, though the 
remedy as regards them might have been barred by limitation. 
12 O.VV.N. 60. K 

{d) A claim, di it is not barred as res judicata^ may be set-off. 8 A. 396. L 
,{e) A claim based on a decree incapable of being enforced cannot be set-off. 

16 W.R. 308. M 

(/") In a suit on an instalment bond given for Nazar or Salami by a tenant 

contemporaneously with the execution of an unregistered patta and a 
kabuliat which could not be received in evidence^ a set-off by the defen- 
dant on the footing of a contract contained in the patta and kabuliat 
was not allowed. 5 B.L.R. Ap. 1 = 13 W.R. 307. N 

.{(7) A claim in respect of an infant's debt cannot be set-off. BamUy v. Raioley, 
1 Q.B.D. 460. 0 

(7i) In a rent suit, the amount of a new road cess paid by defendant, which 
plaintiff could not be compelled to pay under the terms of the lease ^ 
could not be set-off. 4 0. 576 ; 11 O.L.R. 140. P 

(i) A debt, not due or payable at the time of siiitt could not be set-off in a claim 

for rent. 22 W.R. 1 ; 6 W.R. Ref. 26. Q 

(j) In a suit by the Liquidator of a Company the defendant was allowed to 

set-off his deposit amount in the Company-- which amount, though 
not due at the time when the Company went into liquidation, was 
due and legally recoverable ac the time of the suit. 15 M.L.J. 230 = 28 
M. 240. R 

Barred amount not allowed as a set-off was taken into account. 

Though the profits of a certain year wore not allowed as a set-off, under S. Ill, 
O.P.O., as having been barred by limitation, yet, it is not equitable to 
refuse to take them into account, as the mortgagee was in possession 
of the property. G O-P.L.R. 22. S 

S.—**Nct exceeding of the Court.** 

General. 

(<a&) To enable a Court to act under 8. Ill, O.P.C., the amount of set-off pleaded 
should be within the pecuniary limits of the Court’s jurisdiction. 

17 P,R, 1890. T 

(5) No Court can entertain a set-off, if it would not have had jurisdiction to 

entertain a suit if one had boon brought to recover the money sought 
to be set-off. 15 A. 404. U 

,(c) For the purposes of jurisdiction, the value of the suit as instituted by the 
plaintiff, should alono be taken into consideration, and not the value of 
the plaintiff’s suit plus the value of set-off claimed in it. Where both the 
value of the suit and the set-off are separately within the powers of the 
Court, then the Court can adjudicate upon both, under S. Ill, O.P.C. 
69 P.R. 1889. V 
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S.—*^Not exceeding of the Court*^* — {Concluded}. 

EXAMPLES. 

(a) In a small cause suit in the Presidency Small Cause Courts, defendant was- 
not allowed to set-oS a claim exceeding the limits of the pecuniary 
jurisdiction of the Courts 20 0. 527 ; 8 A.W.N. 5"; 3 N.W.P. 114. W 
(5) In the Presidency Small Cause Court, Calcutta, plaintifi claimed damages 
exceeding the pecuniary jurisdiction of the Court, but in order to bring 
it within jurisdiction, set-off a sum due by him to defendant in a differ- 
ent transaction. Defendant did not agree to its being set-off. Under 
S. 18, Exp. 1 of Act XV of 1882, it was held that the* plaintiff could 
not set-off the amount and the suit was consequently dismissed. 
21 C. 419. X 

(cj In a small cause suit before a Subordinate Judge a set-off of an amount 
exceeding its small cause jurisdiction may be pleaded. 12 B. 81 Y 
This was apparently overruled by 14 B. 371 . 

6.—*^ Both parties f HI. . ..plaintiff suit.** 

General. 

(a) A separate debt cannot be set-off against a joint debt or vice versa. 9 B. 373 ; 
1 Ind. Jur. N.S. 354 ; Old S.C. 30. Z 

(5) In a set-ofi the debts should be mutual, i.e., due from and to tbe same 

parties and in the same right. 2 C.L.B. 414. A 

(c) A defendant has no right to set-ofi a debt due to him against the debts due 
to the plaintiff from the same persons. 23 W.R. 134. R 

EXAMPLES. 

(a) Though an assignee of a person brings the suit, defendant’s right of set-off 
against the person is not affected, and he can plead the set-off in the 
assignee’s suit, though the assignment is by a sale, in execution of a 
decree, against the person. 2 B.L.R.A.O. 84. (j 

(6) In a suit for rent by plaintiff who took an assignment of the rental claim 

from the landlord, the defendant-tenants could claim a set-off in respect 
of money decrees which they held against the landlord, under S. 111,. 
O.P.C. 16 O.P.L.R. 118. D 

(c) In a suit by the assignee of the lessor’s right against lessee for rent, 

the latter having previously taken a mortgage of the same property 
was allowed to set-off the mortgage amount against the lease amount. 
17M.L.J. 87==30M. 235. E. 

(d) In a suit for money by a Company^ a director can set-off a debt due to him by 

the Company; but, if a liquidator brings a suit against him under S. 214 
of the Indian Companies Act, he cannot claim a set-off. 30 B. 173:= 

7 Bom, L.R. 246. F* 

(e) In a suit on a bond by the heir of a deceased vakil, tbe defendant was 

allowed to plead a set-off of funds collected by the deceased as his vakil. 
IM.L.J, 598-:15 M. 29. G 

(/) An ism farzi concealment of names fraudulently to defeat a rule of public 
policy cannot be pleaded by a party to such an act for his own benefit. 
When a set-off is pleaded the identity of the parties in whole, not only 
m part, must be shown. The Court is nob bound to decide a suit 
between defendant and a person not a party to the suit under colour of 
a set-off to a suit brought by a third party. Old 8.0. 57- H 



287' 


0. YIII, r. 6] Act ¥ of 1908 (code of civil pkocbduee). 

6, Both parties fiH-* •*plaintlff*s suit.** — [Concluded). 

(g) The heirs of M appointed one of the heirs A as manager to M’s estate to pay 

ofi the debts of M. A creditor of M sued the heirs, and, in the execu- 
tion of the decree got by him, sold Z’s share in M’s landed estate. Z now- 
sued the other heirs for contribution and they pleaded set-off in respect 
of Z’s share of the liabilities of M’s estate, which had been satisfied by 
A as manager. It was held that the set-off could not be entertained 
in the suit, 3 A.W.N, 45 ; 5-A. 299. I 

(h) In a rent suiti the claim of the defendant- tenant to set-off costs awarded to 

him in a previous rent suit brought by the benamidar of the landlords 
and in which the landlord also was made SLpro forma defendant, was 
not allowed. 11 G.W.N. 215. J 

At the first hearing.. ..permitted by the Court.** 

A question of set-off could not, for the first time, bo raised in cross* appeal. 13 • 
0. 124 = 13 LA. 48. K 

5.—'* May present a written statement. . . .set-off.** 

(а) If a defendant claimed a set-off, under S. 121 of Act VIII of 1859, he was 

bound to tender a written statement of his claim. 14 W.B. 473. L 

(б) Where no specific sum was claimed as a set-off, and no written statement 

containing the particulars of the set-off was tendered, under S. Ill, 
O.P.O., the defendant would not be allowed to set-off unascertained 
sums alleged to have been deposited^ with the plaintiffs on account of 
the defendants. 45 P.R. 1899=1 P.L.R. 6. M 

9.—** Same effect as a plaint in a cross suit.** 

A.— 'General. 

(a) When a defendant pleads set-off and an issue is raised on the claim of set- 
off, he must be considered as plaintiff. 5 B.L.B. 639. N 

(5) A claim to a set-off should be considered as a plaint in a cross suit and is 
therefore governed by 0. 11, r. 2. X C.L.J. 364 = 32 0. 654. O 

(c) If, in a suit, plaintiff admits a set-off, but fails to prove his claim, a decree 
should be given to the defendant of tbe amount of set-off admitted. 
OO.W.N. 748. P‘ 

(f?) A defendant may deny plaintiff *s claim and also plead a set-off and obtain 
a decree for it, although no sum may bo found to be due to the plain- 
tiff. 6 B.H.O.A.0. 161. See also 6 W.R. 32, Q 

B*-*Appeal. 

In a cross-claim, an appeal will lie to the same Court as if tho sum had been 
demanded in a separate suit. 3 N.W.P. 114. R. 

C.— Court-fee. 

(1) Court-fee on a claim of set-off need not be paid, 

(a) A written statement claiming a set-off, under S. Ill, O.P.O., need not bear 
Court-fee stamps. (13 B. 672 ; 8 A. 396 and 15 hi. 29, dissented 
from) ; 2 L.B.B. 186. SX 

3663 37 



288 Act ¥ of 1908 (code of civil phocbdure). [0. ¥III, rr. 6 to 8 

9.— Same effect as a plaint in a cross suit,”— {Concluded). 

C,— Court-fee— (Concluded), 

(i) III A set-off claimed as damages arising out of the same transaction, no ad 
valoruvi Oourt-fee for the unascertained sum need be paid on the 
written statement. 80 P.W.R. 1908. T 

If a receiver sues for a debt due to a person, the defendant can claim a set- 
off which he could have urged against the creditor himself ; and the 
written statement diaiming the set-off need not be stamped as a plaint, 
17 M.L J. 481, U 

(^) Court-fee on a claim of set-off must he paid. 

(a) The Court-fee payable on the claim for set-off was the same as for a plaint 
in a suit. 8 A. 396 ; 18 B. 672 ; 15 M. 29 ; these cases have been 
dissented from by Banerji, J., lu 8 O.W.N. 174. Y 

(d) In a rent suit, a -defence of payment for cesses of previous years, was held 
to bo in the nature of a set-off and as such Court-fee should be paid on 
it. 10 O.W.N. 199. W 

(3) Court-fee on the excess claim. 

The excess of the set-off, the defendants cannot claim to recover from the 
plaintiffs, unless they pay Court-fee on it. 7 A. 284 ; 5 A.W.N. 40. X 

D.— Whether excess set-off to be allowed. 

Excess set-off should be allovvod. Per Oldfield, J, 

Excess set-off should not be allowed unless Oourt-fee is paid. Per Duthoit, J. 
7 A. 284;6A.W.N.40. Y 


10,— Bat this shall not affect the lien decree,^* 

In a redemption suit, costs were awarded to the plaintiff, who was ordered to 
pay mortgage money aQd interest to defendant. The plaintiff was 
allowed to set-off his costs against the mortgage money, notwithstand- 
ing any claim that defendant’s attorney might have against the 
defendant in respect -of defendant’s costs. 4 0. 742 ; 4 O.E.B. 122 ; 
16 A. 9 ; 12 A.W.N. 116. Z 


y. 1 . 7. Where the defendant relies upon se-veral distinct grounds of 

JDdfdnco or sot-ofE defence or set-off founded upon separate and 

ioimaed on separate distinct facts, they shall be stated, as far as may 
grounds, 

be, separately and distinctly. 

(English Rules and Orders.) 

B. 7ds taken from Eng. 0. 20, r. 7. 

8 . Any ground of defence which has arisen after the institution 
New ground of of ^ihe suit or the presentation of a written state- 
ment claiming a set-off may be raised by the 
defendant or plaintiff, as the case may be, in his written statement. 

Old Act* ■ 

This rule is new. 
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9 . No pleading subsequent to the written statement of a 
Subsequent plead- defendant other than by way of defence to a set- 
off shall be presented except by the leave of the 
■Court and upon such terms as the Court thinks fit i, but the Court 
.may at any time require a written statement 2 or additional written 
statement from any of the parties and fix a time for presenting the 
same. 


(Notes). 

Old Act* 

Kxcept a provided in the last preceding section, no written statement shall he 
received after the first hearing of the suit. 

Provided that the Court may ^.t any time require a written statement, or 
additional written statement, from any of the parties, and fix a time 
for presenting the same. 

Provided also that a written statement, or an additional written statement, 
may, with the permission of the Court, he received at any time for the 
purpose of answering written statements so required and presented. 

.Difference between the old and the new Acts. 

(1) The first part of the new rule corresponds to the first and the third paras of 

the old section. 

(2) For the words provided that,” the word “ but” has been substituted in 

the new Code. 

“A^o pleading subsequent — as the Court thinks fit,** 

A.— Additional statement allowed. 

(а) A statement explaining plaint and not putting forth a new case, was 

allowed to be put iu after evidence was taken — as the admission of it 
did not prejudice the defendant in any way. 22 W.R. 377. A 

(б) Additional written statement by the defendant was allowed to be put in, on 

condition of the whole costs of the other party being paid. 3 B.L.R. 
Ap. 11. 

(c) Subsequent to the filing of the written statement an application for raising 
an issue as to jurisdiction was granted on payment of the costs of the 
adjournment to enable the plaintifi to moet the new issue. Cor. 8 . C 

. (d) Defendants, owing to ignorance of the true state of facts, omitted to include 
certain items in their ooun tor-claim. They were allowed subsequently 
to put in a supplemental written statement extending their counter- 
claim. 24 B. 403. 0 

(c) If. a party becomes aware of a fact after his plaint or written statement was 
filed, and wants to prove it at the trial, he should file a supplementary 
written statement before the hearing. 4 B. 576. E 

♦ (/) A further written statement allowed by Court to be filed within a certain 
time, if filed after that date, will not be ordered to be taken off the file, 
if the other party delays to make an application until the trial. 9 B. 
878 (881), F 
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pleading subsequent as the Court thinks tit.* [Concluded), 

B.— Additional statement not allowtdl 

(а) Under the old O.P.O., a plaintiff cannot file a rejoinder after having seen 

the written statement of the defendant. 5 W.R. 56. G 

(б) Supplemental written statement cannot be filed after the parties have 

entered upon their case at the hearing. 4 B. 676. H 

C. —Effect of an improper admission of a written statement. 

An appellate Court would not interfere in the case of an improper admission of 
a written statement, if it did not cause any prejudice to the other 
party. 22 W.R. 377. I. 

But the Court may at any time require a written statement,** 

A supplemental written statement called for by the Court, which did not add 
or vary plaintiff’s claim, was held to have been rightly admitted,, 
11 W.R. 71. 

Procedure when ^0. Where any parly ^ from whom a written 

party fails to pre- statement is so required fails to present the same 
sent written state- , , . , . ^ i 

ment called tor by Within the time hxed by the Court, the* Court may 
pronounce judgment against him, or make such 
order in relation to the suit as it thinks fit 

(Notes). 

Old Act* 

Difference between the old and the new Acts. 

Por the words “if,” and “pass a decree,” the words “where” and “pro- 
nounce judgment ” respectively have been inserted in the new Act. 

Any party.** 

A third party will not be allowed to verify and file a written statement on behalf 
of a party in the suit, and a Court has no authority to allow it. 
Bourke O.C. 153 ; 25 W.R. 17. K 

2,--** Fails to present.** 

Plaintiffs asked by Court to put in a rejoinder, filed* a statement! expressing 
their inability to give further information. This was held to be a 
sufficient compliance of the order of Court, and so under 0. VIII, 
r. 10, plaintiffs did not ‘ fail io 'present ’ the statement called for. 
16 M.L.J. 30. L 

May pronounce judgment. . ..as it thinks fit** 

(a) If a Court acting under S. 113, C.P.C., 'passes a decree against defendant, 
it is not an ex parte decree to be set aside under S. 108, O.P.C. 4 O.C, 
372. M 

' (b) If the defendant neglects to furnish a written statement, he should be 

first examined by the Court, and then if the Court considers' that a 
written statement should be put in, it should adjourn the case for that 
purpose at the cost of the defendant. 2 Hyde 89. N 

(c) S. 118, O.P.C. , does not justify a Court striking out a defence off the file, 
for failure of the defendant to present a further written statement 
called for by Court. 59 P.R. 1892. 0* 
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OEDEE IX. 

Appearance of Parties and Consequence of Non-appearance. 

1 . On the day fixed in the summons for the defendant to 
Parties to appear appear and answer, the parties shall be in atten- 

Court-house ia person or by their 
to appear ^ind respective pleaders and the suit shall then be 
answer. heard unless the hearing is adjourned to a future 

^day fixed by the Court. 


(Notes). 

Old Ach 

This rtde corresponds to S. 96 of Act XIV of 1882. 

“ The hearing be adjourned ” is changed into “ The hearing is adjourned.” 

Objects and Reasons. 

• (I) “S, 104 originally formed part of S. 60 of Act VIII of 1859 and in com- 
bination with the rest of that section it was appropriate. As a sepa- 
rate sectioui however, it is misleading and it certainly is not now 
required in view of the provisions for service on a defendant residing 
out of British India and for proceeding with a suit ex ^arte when a 
defendant does not appear. Its retention would involve a diversity of 
procedure which the committee think undesirable (see 23 A. 99).*’ 
' (Statement of Objects and Tteasons^) P 

. (2) Chap. VII (Ss. 96-109) of Act XIV of 1882 cannot in view of S, 4, Act 

No. VI of 1892, be applied to proceedings in executions of decrees. 
But a Court has power inherent, if not conferred by statute, to dismiss 
au application for execution when the applicant fails through his own 
laches to put the Court in a position to proceed with his applioaHon. 
■Similarly, a Court has inherent power, if such power is not conferred 
-upon it by statute, to proceed forthwith to decide an application for 
execution of a decree on the materials before it, when time has been 
granted to a party to perform any act necessary for the further pro- 
gress of the application, and that act has not been done. 16 A. 84. Q 

(General). 

For what is appearance and what is no appearance. See notes under 0. Ill, 
r. 1 and 0. V, r, 1. r 

“ By their respective pleaders.’^ 

BlaintifE must be represented by the same pleaders or set of pleaders and cannot 
be severally represented by different pleaders. 8 B.H.O. 241, S 

2 . Where on the day so fixed i it is found that the summons 
Dismissal of suit ^8.8 not been served upon the defendant in conse- 
servea*'^^°oons6* quence of the failure of the plaintiff to pay the 
.quence- of plaintiff’s court-fee or postal charges (if any) chargeable for 
i^luite to pay costs, service^, the Court may make an order that 

-the stfit he dismissed : 



292 


Act V of 1908 (code op civil peocbduke). 


[0. IX, r. a 


Provided that no such order shall be made although the 
summons has not been served upon the defendant, if on the day 
fixed for him to appear and answer he attends in person or by agent 
when he is allowed to appear by agent 

(Note s). 

Old Act* 

This rule corresponds to S. 97 of Act XIV of 1882. 

Difference between the new and the old Acts. 

(1) For the words “if, on the day it be found,” the words “if on the day 

so fixed lb is found.” 

(2) The words “ the defendant,” “ or postal charges (if any) ” are new. 

(3) For the word “leviable,” the words “chargeable or payable” are sub- 

stituted. 

(4) “ Shall be passed ” is changed into “ shall be made ” in the proviso. 

(General). 

(1) The scope of the rule. 

(a) The provisions contained in the first portion of S. 5 of Act XXIII of 1861 
are imperative. 5 B.H.O. 119, 

(5) The rule is applicable only to cases in which plaintiff fails to file Talahana' 

for the first hearing. 65 P.W.R. 1908. U 

(2) Appeal. 

(u) An order under this rule is not appealable. 9 0. 627 ; 12 O.L.R. 484. V 
[h) A special appeal lay from an order passed under S. 5 of Act XXIII of 1861,. 
dismissing an appeal for non-service of notice. 3 W.R. Mis. 23 ; 7 
W.R. 338. W 

(c) As a general rule, the Chief Court will not interfere on the revision side 
when the petitioner has another remedy, but it will do so in excep- 
tional circumstances. 65 P.W.R. 1908. - X 


« Qjgi the day fixed 

Disposal before the date fixed. 

The case should not be disposed of before the day fixed for hearing. 2 A. 318 ,Y 

2,—*^ Failure of plaintiff to pay Court-fee, for such service-** 

Non-payment of process-fees— Effect. 

^1) Where the Court ordered a co-defendant to be joined, and the plaintiff failed’ 
to pay the allowance necessary for the purpose of causing a notice lo- 
be served on such co-defendant, who did not appear, the proper course 
for the Court is to dismiss the suit.' 5 B.H.O. 119. 27 

(2) Default in depositing allowance for notice to respondent can in no way be 
excused by the fact of its having been committed by an ignorant 
karpardaz or man of business. 11 W.R. 417. A 


3. Proviso- 

If the defendant appears. 

(1) The Registrar ought to set down at once the case in the general cause list 

or at least ask the Judge ia Chambers whether he should do 
4 B.L.R. Ap. 76. 

(2) The defendant has a right to appear at the hearing of the oa&e^.,pH|Vto 

the withdrawal of suit 'and claim damages, though he was Jfl^pWed, 
bub was brought by legal process. 16 B. 160. C 
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Where n e i t h er 
party appears, suit 
to be dismissed. 


3. Where neither party appears when the 
suit is called on for hearing, the Court may make 
an order that the suit be dismissed 


(Notes). 

Old Act. 

This rule corresponds to S. 98 of Act XIV of 3882. 

Difference between the old and the new Acts. 

(1) The word “ if” is changed into “ where.” 

(2) The words “ ou the day is adjourned ” are omitted. 

(3) “ When the suit is called ou for hearing ” are new. 

(4) The words “ the Court may make an order that ” are new. 

(5) The words “unless the Judge otherwise directs” are new. 

(G) The provisions of this section are re-arranged, and omissions arc made in* 
them for the sake of brevity and greater clearness. 

General. 

(1) Scope and applicability of the rule. 

(a) S. 110 of Aob VIII of 1850 have reference only to the first hearing of the 
suit, which may bo either on the day in the summons or on a subse- 
quent day to which such hearing may have been adjourned. 4 M.H.C. 
5G ; 2 A. C7. D 

(6) The rule does not apply where a party is present, but has omitted to 

servo a notice as required by rhe Oourk. 14 W.B. 401 ; 10 M. 270. E 

(c) The rule applies to an order passed under S. 649 of Act XIV of 1882 direct- 

ing appellant to show cause why he should not be required to give 
security. 7 A. 542. F' 

(d) — to proceedings in execution of a decree. 4 N.W. 10 ; 5 N.W. 164; 3 B.L.R. 

17 ; 20 B. 541, but see 15 A. 84 ; 18 B. 429. G 


(2) Restoration of case struck off by mistake as being compromised. 

It is incidental to every Court of justice to be able, in its discretion, to restore to ' 
its files any case which it has itself removed therefrom undetermined, 

9 W.R. 283. ' H 

(3) Case struck off for default in appearance. 

(a) An order for restoration ou an aifidavit that the absence of parties was 

owing to an understanding between them for an adjournment was 
apparently made under S. 119 of Act VIII of 1859. Cor. 120, 123 ; 
2 Hyde, 21G. I' 

(b) It is illegal to decide a case in the absence of either party on a date of 

which the parties had no previous notice. 14 O.P.L.R. 134. JP' 

(4) Practice. 

When a case has been struck off in consequence of non-appearance of the plain- 
tiff, the Court will grant a fresh summons, 1 Ind» Jur. N. S. 40. K 

(5) Appeal. 

There is no — ^against an order under this rule. 10 270. 

(6) Eeytew. 

Restoration of the case on review by the Munsiff was not without jurisdiction. 

10 M. 290. VL 
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/. — ** Suit be dismissed,^* 

The order must be an order of dismissal. The order to strike ofl[ the case is 
illegal. 10 M. 270. 

4. Where a suit is dismissed under rule 2 or rule 3, the plaintiff 

, . ^ m^'y (subject to the law of limitation) brine a fresh 

bring fresh suit or suit i, or he may apply tor an order to set the 

Court may restore dismissal aside, and if he satisfies the Court that 
suit to file. . n A . 

there was sufficient cause 2 for his not paying the 
court-fee and postal charges (if any) required within the time fixed 
before the issue of the summons, or for his non-appearance, as the 
case may be, the Court shall make an order setting aside the 
dismissal and shall appoint a day for proceeding with the suit. 


(Notes). 

Old Act* 

This rule corresponds to S. 99 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) For the words “ whenever,” S. 97 or S. 98,” the words “ where,” “ rule 2 

or rule 3 ” are substituted. 

(2) The words “or he may apply for an order to set the dismissal aside” are new. 

(3) For the words “ within the period., ..the suit ” are omitted. 

(4) “ Or if ” is changed into “ and if.” 

(5) “ excuse “ is changed into “ cause.” 

1 6 ) The words “ and postal charges if auy ” are new, 

(7) For the words “ within the time allowed for the service of the summons,” 

the words “ within the time fixed before the issue of summons ” are 
substituted, 

(8) For the words “pass an order to sot aside,” the words “make an order 

setting aside ” are substituted. 

(9) Between “and ” and “ appoint,” the word “ shall ” is inserted. 


General. 

-<1) Scope. 

The rule applies to execution proceedings. 4 N.W.P. 10 ; 5 N.W.P. 184 ; 3 
B.L.R, 17 ; but see 15 A, 84 ; 18 B. 430. N 

(2) Appeal. 

There is no against an order to restore. 10 M. 270 ; 10 M. 290. 0 


^3) Costs. 

The Court has no jurisdiction to make an order as the general costs of a suit 
in restoring a case, .3 B.L.R. 734 ; 20 B. 201. p 

m( 4) Review. 

There is no if a party fails to put in an application to get a suit dismissed 

under the foregoing rules restored. 2 C.W.N, 318. Q 



295 


0. IX, rr. 4 & 6] Act ¥ of 1908 (code of civil pkoobdubb.) 

Fresh suit.’’ 

Restoration or fresh suit. 

(а) Dismissal for default of the plaintifi. No appearance entered by the defend- 

ant. Plaintiff can bring a after a lapse of thirty days if it be not 

otherwise barred. 3 B.L.R, 130 ; 24 W.R. 114* R 

(б) An irregular order of dismissal for failure of plaintiff to pay Court-fee did 

not preclude him from instituting a fresh suit. 2 A. 818. S 

(c) Absence of counsel to support application to restore case to register for 15 
minutes was not enough to preclude the Court from restoring the peti- 
tion to the register. 7 A. 642, T 

2.—** Sufficient cause.” 

What is a— 

A bona fide mistake which was not unreasonable. 3 B.H.C. 60. U 

What is not a 

The affidavit of a party alleging inability to attend from illness unsupported 
by medical certificate or affidavits of third parties is insufficient. 
Bourke 0.0. 115. V 

Irregnlapity, 

But to dismiss a petition to restore for want of an affidavit is a material irre- 
gularity as the vakil might otherwise have been able to show reason- 
able cause in support of the application. 3 B.L.R. 130. W 

5. (1) Where, after a summons has been issued to the defendant, 
or to one of several defendants, and returned 

wl^re”p^u^°n ue! unserved, the plaintiff fails for a period of one 

tuVneTunserved* ^ return made to the 

fails for a year to Court by the ofiScer ordinarily certifying to the 

apply for fresh sum- Court returns made by the serving officers, to 

mons. ^ o » 

apply for the issue of a fresh summons 2 and to 
satisfy the Court that he has used his best endeavours to discover 
the residence of the defendant who has not been served, or that such 
defendant is avoiding service of process, the Court may make an 
order that the suit be dismissed as against such defendant^. 

(2) In such case the plaintiff may (subject to the law of 
limitation) bring a fresh suit 

(N otes). 

Old Act* 

This rule corresponds to S. 99- A of Act XIV of 1882. 

Difference between the old and the new Aots. 

1. The word*** if ” is changed into ** where.’* 

2. The words *‘ whether before or after the first day of June 1882 ** areomit^d, 

8. For the words ** from such return,” the words ** from the date of the re- 
turn ** are substituted. 

4. The words *‘made to the Court - , .by the^erving officers *’ are new, 

6. For the words ** the Court may dismiss the suit,” the words “the Court 
may make an order that the suit be dismissed ” are substituted. 

8663— *—38 
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(GenerBl). 


Meaning. 

S. 99-A of Act Xiy of 1882 is not very happily expressed but it means that 
when the plaintiff fails, for a period of one year from the return of the 
summons unserved, to apply for the issue of fresh summons and, on 
thati application j to satisfy the Court that he has used his best 
endeavours to discover the residence of the defendant, who has not 
haen serve 3, or that such defendant is avoid rg service cf process, then, 
i>id only IL-ia, the Oouti may c’soiiss tl e tc't as against e:r,a d.-fend- 
anb under tliij sact.^a. 7 Bom. L.R. 928. X 


For a period of one year, ** 


What is safdcient time. 

(1) An application for fresh summons is within time, if made within one year 

from the date of the INazir’s countersignature. 13 B. 600. Y 

(2) The rule refers to the licse cf a year, not from the filing of the plaint, but 

from the raturn of the summons unservcJ. 7 Bom. L.E. 928. Z 

(3) The plaintiff must apply within cue year. 3 Bom. I /R. 402. A 

2.—** Pails to apply for issue of fresh summons . " 

Issue of fresh summons. 

A summons ought not to issue after the ]ap‘«e of the period of limitation 
prescribed for a suit unlrss the yhmtiff has in the meantime done 
what he can to proEc 'ue his tu t with cue Qihgcuce. If a defendant 
is aggrieved by an diroctl'w^ a h rjiinc-is to issue in such a case, 
he ought to apply to set aside the cta.ir and the summons under it. 

6 0. 128. - B 

Best endeavours . .as against such defendant.** 

(1) The plaintiff must use due diligence to discover the residence cf the defend- 

ant. 3 B.L.B. 402 ; 7 B.L.R. 928. C 

(2) In a suit against principal debtor and surety, the emission of the creditor 

to effect service of summons on the principal debtor does not discharge 
the surety. 14 B. 267. B 

4,^** Bring a fresh suit.** 

(1) First suit for profits for the years 1301, 1302 and 1308 Fasli dismissed owing 

to plaintiff’s failure to cause one of the defendants to be summoned. 
Fresh suit for profits for the years 1302, 1303 and 1304Fasli maintain- 
able, subject to the law of limitation. 28 A. 749. E 

(2) Where the first suit for partition was dismissed for default of appearance, 

a second suit for the same relief would lie. 3 A.L.J. 879s=A,W.N. 
(1906), 142:=28A. 627;13A.809, Rej^. Y 

^ ^ , 6, Where the plaintiff appears and the 

(yni y P 1 ain t i ff defendant does not appear i when the suit is called 
appears. hearing, then — 

When summons («) if it is that the summons was duly 

duly BMvea, seTveS/ the Court may proceed «b parte ; 
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(6) if it is not proved tbau tbe sammons was duly served, the 
When s^wmons Courii gball diracs a second summons to be issued 
not duly servsd. served on the defendant ; 

(c) it it is proved that the summons was served on the defend- 
„„ ant, but not in sufficient time to enable him to 

When summons 

ser-'-d, bus not in appear and answer on the day fixed m the Rummons, 
due time. Court shall postpone the hearing of the suit to 

a future day to be fixed by the Court, and shall direct notice of such 
day to be given to the defendant. 

(2) Where it is owing to the plaintiff’s default that the 
summons was not duly served or was not served in sufficient time, 
the Court shall us der the plaintiff to pay the costs occasioned by the 
postponement. 

(Notes). 

Old Act. 

This rule corresponds to S. 100 of Act XIV of 1882, 

Oiffevence between the old and the new Aots. 

(1) The words “ the procedure shi’d ba as follows ” are omitted, 

(2) The words “ when the suit is called on for hearing ” are new* 

(3) The word “ if ” is changed into “ where.” 

(4) The word ** duly ” in sub-rule 2 is new. 

(5) Order him ” is changed into “ order the plaintiflE ” and “ such ” into “ the.” 


(General)* 

(1) Scope of the rule. 

It is not limited in its application to defendants residing within British India. 
A.W.N. (liiOl), 1 ; 23 A. 99. Q 

(2) First heaving. 

As to whether the rule is limited to first hearing or not. See 7 A. 538 ; 4 0, 
318 ; 11 C.B.R. 687 ; 4 IVt.H.O. 56 ; 8 A, 140 ; 18 A. 241 ; 4 Bom. H.O. 
206 ; 20 B. 293 ; 12 0. 606 ; 23 0. 738 ; 16 W.R. 143 ; U.B.R. Vol. XL 
(1897 to 1901), p. 240. H 

(3) Oosts of postponement. 

S. 100 of Act XIV of 1882 only enabled the Court to order a fresh notice to 

issue and if it thought proper, to order plaintiff to pay the ; but it 

had no power to reject the plaintifi's application for a fresh notice. 
18 B. 9. I 


(4) Appeali Review, eto« 

(a) Where a decree had been passed ex parte and the defendant had not adopt- 
ed the procedure provided by S. 108 of Aot XIV of 1882, he can appeal 
from such decree. 9 M. 445. J 

(2i|), ^ can aj^p apply under S* lOS to set aside the ex parte decree or for a 
review. W.R. 213 ; 20 W.U. 3 ; 16 W.R* 481. K 
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let V of 1908 (OODB OP OIVIIi PROCBDUKB) lO- IX, T, 6 
General— (OoncZttdfid). 

(tf) Where an ex parU decree has been passed against a defendant, it is suflScient, 
in the first instance, to establish that in the Court, which passed the 
ex parte decree, the necessary proof of service of summons on the 
defendant was nob given by the plaintiff. It is not incumbent on the 
appellant to show that the summons was in fact not duly served. 
1901A.W.N. 1;23A. 99. I* 

(5) Minor. 

It is always desirable that the appointment of a guardian ai litem at the instance 
of the plaintiff should not be made, unless the minor or his friends 
and relatives, in whose care he may be, failed to move the Court for 
that purpose within a reasonable time after receiving notice of the 
institution of the suic. 14 C. 204. M 


Where ptainUft appears aad the defendant does not appear."* 


(а) See notes under 0. Ill, r. 1, 

(б) On the day notified in the summons, a pleader with a power of attorney 

executed by a third person on behalf of the defendant appeared and 
asked for an adjournment. On the adjourned date none appeared. 
Held no appearance. 18 A. 241 ; (7 A. 638 ; 8 A. 140; 4 B.H.O. 206 ; 
7 W.R. 81, refd .) ; A.W.N. (1893), 25 ; A.W.N. (1893), 208 ; 2 A, 67 ; 
5 I.A. 233, dxH. N 

**Ctame (a)."" 


Procedure. 


(n) The case should not be tried ex parte unless service of summons has been 
satisfactorily proved. Cor. 3 ; 23 W.R. 4 ; 14 0. 204 ; 12 W.R. 211, 0 


(6) It is not necessary, before proceeding to debermine the suit ex parte^ to 
exhaust all the process prescribed by law for compelling the attendance 
of the defendant. It is sufdcient that due service is proved. 5 0. 353.P 

(c) The defendant was entitled to appear as of right on the adjourned day at 
the instance of the plaintiff, though he did not appear on the previous 
day of hearing. 9 Bom. L.B. 15. Q 


""Qtause [b]."" 

(1) Discretion of Court. 

The Judge has a discretion as to granting second summons. He should refuse 
to grant when there has been great and unexplained laches on the part 
of the plaintiff. 15 B.L.R.A. 12. R 


(2) Court has no power. 

To refuse fresh summons even though the defendant was not served owing to 
plaintiff’s neglect to point out the defendant to the serving officer. 
18 B. 59. S 


^"Clause (cy^ 


Duty to adjourn* 

The Court is hound to adjourn the hearing to a future day on the ground 
that sufficient time had not been given to the defendant to appear 
and answer to the suit ; his appearing ought not to put turn in a worse 
position. 18 W.R. XU. T 
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(Miscellaneous Cases)^ 

{a) A Judge, instead of striking off a case, because an alleged lunatic does not 
appear after service of notice, ought in such event to prosecute the 
inquiry contemplated by Act XXXV of 1858. 2 W.R. Mis. 7. TJ 

(6) It is the duty of the Court to summon the witness named by the defendant, 
when the defendant was examined as a witness in a suit under Act 
XVIX of 1879 after the case was ordered to proceed ex parle. V 


7. Where the Court has adjourned the hearing of the suit ex 
Procedure where parte, and the defendant, at or before such hearing, 
appears and assigns good cause for his previous 
non-appearance he may, upon such terms as the 
Court directs as to costs or otherwise, be heard 
in answer 2 to the suit as if he had appeared on 
the day fixed for his appearance. 


defendant appears 
on day of adjourned 
hearing and assigns 
good cause for pre- 
vious non-appear- 
ance. 


(Note 8). 

OM Act. 

This rule exactly corresponds to S. 101 of Act XIV of 1882 ; but the word “ if 
is changed into “ where.” 


Appeal. 


(General). 


Defendants, who put in no appearance at the original hearing and who 
have subsequently been refused leave to appear and defend, are at 
liberty, where an ex parte decree has been passed against them, to 
appeal to a higher Court without previously taking auy steps to have 
the ex parte decree set aside under S. 108 of Act X of 1877. 8 C. 272. W 


Assigns good cause for bis previous non-appearance,^* 

If, on the adjourned day, the defendant is prevented from appearing fox a 
sufficient cause, he could apply to set aside the ex pairte decree. 
18 W.R. 400 ; 4 0. 318 ; 9 Bom. L.R. 15. X 


2.— ''jRTe may.,,. be beard in answer.** 

(1) If he appears, but not heard, the decree passed will only bo ex parte, 

18 W.R. 400. V 

(2) Though the written statement was refused to be received by the Court on 

the adjourned day, as there was no satisfactory explanation of previous 
non-appearance, the decree was not ex parte when the issues are 
framed in the presence of defendant’s pleader who was also allowed 
to cross-examine plaintiff’s witnesses. 1 B. 217. Z 

8. Where the defendant appears and the plaintiff does not 
„ , , appear^ when the suit is called on for hearing, 

Jb cooftours wiiQr6 ^ ^ 

defenoUnt only »p- the Court shall make an order that the suit be 
dismissed, unless the defendant admits the claim, 
or part thereof, in which case the Court shall pass a decree against 
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1 0. IX, r. 8 


the defendant upon such admission, and, where part only of the 
claim has been admitted, shall dismiss the suit ^ so far as it relates 
to the remainder. 


(N 6 1 e s ). 

Old Act* 

The rule corresponds to S. 102 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) The word “ if ” is changed into ‘‘where.” 

(2) The words “ when the suit is called on for hearing are new. 

(3) Per the words “ shall dismiss the suit the wordb “ shall make an order 

that the suit be dismissed ** are substituted. 


(General)* 

U) Scope. 

(а) The rule applies to execution proceedings ; striking off execution cases in 

order to lighten, the file was condemned. 3 B.L.R. 17 ; 18 B, 429 ; 
15 A. 84. ^ 

(б) The rule has refwnca only to the first hearing of the suit. 4 M.H.O. 56 ; 

2 A. 07. B 


(c) Ss. 1C2 and 103 of Act XIV of 1882 apply to proceeding before the Court, to 

which a reference is male und^r S. 18 of Act Irf 1894 owing to the 
operstion of S. 617 of Act XIV of 1882. 10 O.W.N. 991. C 

(d) The word “ plaintiff” must be held to include the plfiinfciff’s heirs and re- 

presentatives in interest ; who cannot claim any better position as 
regards the maintenance of the second suit than tbe person through 
whom they claim. 1884 P.R. 80 ; 1891 P.R, 117 (15 C. 422, B.) D 

(2) Appeal. 

(а) An order dismissing a suit or appeal under this rule is a de-jine appealable. 

2 B. 644 ; 9 IVT. 445 ; 9 A, 427 ; 8 O.W.N. 313^29 0. 69 ; 1883 A.W.N. 
171; 80 0. 660 f P.B.); 1 M.L.J. 885 ; 3 A. 292 ; 21 W.R. 124 ; 1897 P.R, 
60; but see ctmiroi 22 M. 221; 12 M.L.J. 473; 4 L.B.R. 17 (F.B.) ; 
51 P.W.R. 1907 = 21 P.R, 1907 (F.B.); (60 P.R. 1907, overruled; 
4 M. 134; 5 W.R. 63; 17 A. 195; 10 0. 1005 and 11 C. 544, ; 

6 0.0. 294 ; 6 C.P.L.R. 81. K 

(б) The Court, after in vf».ttgHtioii, passed judgment in tbo absence of decree- 

holder. Tbe decreo-bolder had no right of appeal ; but, if aggrieved, 
might apply for a re-hearing. 12 W.R. 428. f 

(c) A plaintiff can not only appeal but also take advantage of the procedure 
permitted under r. 8. 8 0, 272. Q 

{d) An appeal did not lie from a judgment by default for non-appearance before 
a commissioner^ Marsh 189. H 

(e) Appeal from decree made under the rule ; scope of such appeal— 'iJidd 1889 

P.R. 82. I 

(8) Review. 

When a sr|it was dismissed for, default, a — " " ■■ ■ could be preferred even without 
attempting to get it asidk 26 0. 698. j 
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I, — ** Plaintiff does not appear,** 

(1) General. 

(а) The rule deals with the non-appearanoe of plaintiff and not with the non- 

appsaraace of witnesses. 5 N.W.P. 74, K 

(б) Dismiss-il on plaintiff’s failure to adiuea evilf lua is a dsjree pass^id on the 

and a b<^ 0 Dnd suit on th.‘ sa-jie c-iuso of action barred, 
12 0. 1 33. L 

(2) Failure to pay a fee for the appointment of a commissioner. 

The doorc ^ pa&s^d on the plaintiff’s , though no time is prescritsd within 

which it IS to be made, is only ex ^arte, 13 M. 610. M 

(3) Local iuYestigation. 

Plaintiff’s failure to appear before the commissioner, should the defendant 
apppar before him, is a proper ground for dismissal. 1 Tnd. Jur. 0. 63 ; 
W.R. iF.B.), 1; Marsh 130. K 

(4) idjourned hearing— Default of witnesses. 

On the refusal of the Court of the prayer of the plaintiff’s pleader for the issue 
of a warrant lor the arrest, ha intimated that he had no instructions to 
appear in the buit. Dismissal held to be proper. 6 O.Li.J. 26:= 34 
C.236. 0 

(6) Pleader applying for an adjournment. 

On the day of hearing, an adjournment was prayed for on the ground that the 
parties and thstr witnessas had been prevented from beiog present by 
the fever epidemic. An adjournment for one hour was granted. The 
pleader for the plaintiff gjt up and left the Court. Held to be no 
appoaranuo. 23 0. 991 ; I.S.L.R. 224. p 

2,—** Shall dismiss the suit,** 

General. 

(1) Abandonment of proceedings. 

The under S. 269 of Act VIII of 1869 did not amount to dismissal and was 

no bar to a fresh suit. 10 W.R. 61. g 

(2 Remand. 

When a case was remanded for re-trial, some date should have been fixed for 
the rp-hearing which would have -given the parties opportunity to 
appear. 14 W.R. 401. K 

8) Non-attendance. 

(а) The dismissal of a suit for plain tiff *s non-attendance is a highly penal 

matter and the punishment ought not to be infiicced unless after a 
distinct order to attend and upon proof that plaintiff has deliberately 
disobeyed the Coun’s order. 17 W.R. 141, g 

(б) The very drastic order provided the rule cannot properly he passed except 

when the conditions are suoh as are ocntemplatod in the rule. 7' Bom. 
L.R. 261, T 

(4) Proper order under the rule. 

^is either to decree or dismiss the suit and not “ struck off ” was, however, 

held to mean dismiss suit. 10 W.R. 848 ; 5 A. 1396 ; 9 A. 165 • 10 
H. 270. U 
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Shall dismiss the suit^**^(Co7to2udgd), 

General— (Oo?icIwc2d<2), 

(5) Effect of dismissal. 

(a) The dismissal of an application brought under S. 9C of Act XIV of 1882 

precludes the mortgagee from making a fresh application, X N.L.R. 
143. Y 

(b) It does not operate as res judicata. 10 M. 270 ; 15 0. 422 ; 15 I. A. 66 ; 16 

C. 98 ; 15 I.A. 156 ; 28 A. 627 ; 1888 P.R. 177. W 

(6) Dismissal— Proper. 

Where the respondent appears, but the appellant does not, the Court has no 
power to decide the appeal on its merits. 7 B.L.R. 933. X 

(7) Dismissal— Not proper. 

When the plaintiff has adduced all evidence on which he intended to rely, but 
neither ho nor his pleader were present on the subse< 3 [uent hearing, 
7 B.L.R. 261. y 

(8) Construction of the order of dismissal. 

In construing an order alleged by one side and denied by the other to he an 

order under S. 102, the order will be considered as an order under 

S. 102, if a part from the mere description which the Court gives of its 
action and apart from the actual facts of the plaintiff’s appearance or 
non-appearance, the real meaning and substance of the Court’s action 
is, that it dismisses the suit on the view, whether right or wrong, that 
the plaintiff appears and the defendant does not appear. 22 A. 66. % 


9. (1) Where a s^iit is wholly or partly dismissed under rule 8, 
Deoreeasainst plaintiff shall be precluded from bringing a 


plaintiff by default 
bars fresh suit. 


fresh suit in respect of the same cause of action i. 
But he may apply for an order to set the dismissal 
aside, and if he satisfies the Court that there was sufficient cause 
for his non-appearance when the suit was called on for hearing 2 , 
the Court shall make an order setting aside the dismissal upon sdeh 
terms as to costs or otherwise as it thinks fit, and shall appoint a 
day for proceeding with the suit. 


(2) No order shall be made under this rule unless notice of the 
application has been served on the opposite party. 

(Notes). 

Old Act 

This rule corresponds to S. 103 of Act XIV of 1882. 

Difference hetireen the new and the old Acts. 

(1) The words “ section 102 " are changed into ** rule 8.” 

(2) For the wor^ **and, if it be proved,” the words <«and if he satisfies the 

Cburt ” are substituted, it m 
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(3) For the words “ thai he was prevented by any sufficient cause from 

appearing ”, the words “ that there was sufficient cause for his non- 
appearance ” are substituted. 

(4) The words “ set aside ” are changed into “ make an order setting aside.*’ 


(5) The sub-rule (2) is made more general. For the words “ unless the plaintiff 
, .application, the words “unless notice., the opposite party” are 
substituted. 


(General). 


(1) Scope of the rule. 

(a) The rule applies only to suits dismissed under r. 8 and r. 2, 0. XVII, even 
where the plaintiff was an applicant for insolvency, if his application 
for same has been dismissed. 27 0. 217. A. 


(6) The rule does not apply to dismissals under S. 158 of Act XIV of 1882. 
( = 0. XVII, r. 2 of Act V of 1903). 4 M.H.O. 66 ; 7 N.W.P. 77 ; 5 
N.W.P. 74 , 3 A . 292 ; 23 0. 991. E 

(c) Dismissal of suit for want of prosecution on plaintiff’s failure to deposit 

process- fees, etc., cannot be set aside b} an application under this 
rule. 7 126. C 

(d) S. 9 of the Specific Relief Act does not prohibit a rehearing under this 

rule. 4 M. 217. D 

(e) The rule applies to a reference under S. 30 of the Land Acq^uisition Act, 

11 C.W.N. 430. E 

(/) 8. 193 of Act II of 1901 makes the provisions of this rule applicable to pro- 
ceedings under the New Tenancy Act. 2 A.L.J. 118. p 

{g) S. 38 of the Presidency Small Cause Courts Act does not prevent a plaintiff 
from applying under this rule to set aside a dismissal for default. 
23 B. 414. G 

(7i) This rule does net apply to execution proceedings. 15 A, 84 ; 18 B. 429 ; 

10 C.W.N. 839 ; but see 6 N.W.P. 104 ; 18 W.R. 207 ; 10 B. 433. H 


(i) The rule has no application to orders under 8. 244 of Act XXV of 1882 
(==S. 44 of Act V of 1908). 28 0 . 81 ; (15 A. 359, dies, and 23 0. 115 
and 827, disL), , I 

{j) Rules 8 and 9 apply to proceedings before the Court to which a reference is 
made under S. 18 of Act I of 1894 10 C.W.N. 991. 


(Jc) The rule applies to cases of dismissals for default of appearance on the 
date of hearing. 23 0. 991 ; 8 C.W.N. 97=31 0. 160 ; 6 O.L.J. 260=34 
0. 235 ; 7 M. 41. K 

(2) The rule may be construed as permitting a representative to apply at one 
and the same time for the substitution of his name in place of that of 
the deceased and for an order to set aside the dismissal of the suit. 
6 O.C. 34. h 

(m) An order under the rule is not an order affecting the decision of a case, 
within the meaning of S. 691 of Act XIV of 1882. ( = S. 106 of 
Act V of 1908). U.B.B. Vol, II (1897 to 1901), p. 237. M 

(2) Appeal. 

(a) A right of appeal is given against an order refusing to restore, hut no right 
of appeal is given against an order of restoration. 5 0. 711 ; 17 M.L.J. 
226=30 M. 274. H 

(h) As to appeals on orders passed in execution proceedings, see 10 B. 483 ; 11 
M. 319 ; 21 M. 417 ; 10 0. 433 ; 31 0. 207=8 C.W.N. 160 ; 10 0 0. 363.G 
(g) The rule does not take away the remedy of appeal from a decree dismissing 
a suit under r. 8. 4 A. 387 ; 8 A. 364=A.W.N. (1883), 171 ; 9 A. 427.F 

3851 39 



304 


Act Y of 1908 (code of civil procedure). fO. IX, r. 9 


(General)— {Concluded), 

(d) No appeal lies from an order refusing to restore to the file of pending 
applications, an application under Ss. 310 and Sll of Act XIV of 1882 
(=0. 21, rr. 88 and 90 of Act V of 1908) which had been dismissed for 
default of appearance. 29 A. 596-= A.W.N. (1907), 186 ; 10 0.0. 363 
(30 B. 433 ; 27 0. 414 ; 31 0. 207 and 11 M. 319, E). Q 

(3) Limitation. 

A plaintiff’s application for restoration must be made within 30 days from 
dismissal. If vacation intervenes, it must be made on the day the 
Court re-opens, and not on the first motion day after vacation. 20 0. 
899 ; 31 0. 150=8 C.W.N. 97. R 

plaintiff shall be precluded same cause of action.*^ 

Principle. 

(а) The operation of the rule is confined to those cases only, where a second 

suit is barred for the same object and cause of action as the suit 
which is dismissed. 9 C. 426 ; 12 O.L R. 29, S 

(б) The rule precludes a fresh suit in respect of the same cause of action 

referring, irrespectively of the defence or the relief prayed for, entirely 
to the grounds or alleged media, on which the plaintiff asks the Court 
to decide in his favour. 16 C. 98 ; 15 I.A. 156. T 

(c) The difference in the mode of relief claimed did not affect the identity of 
the causes of action. 15 C. 422 ; 15 I.A. 66. U 

EXAMPLES. 

(i) Suit for rent, dismissed for default, does not bar a subsequent suit for 

possession. 9 C. 426 ; 12 C.L.R. 29. V 

(ii) Suit by purchaser of mortgaged land against mortgagee for redemption is 

dismissed. A subsequent suit by purchaser against vendor and 
mortgagee for possession is not barred. 10 B. 28. W 

(iii) The right to enforce a partition is a legal incident of joint tenancy and any 

of the joint tenants may apply to the Court for partition of the joint 
property. Where the first suit for partition was dismissed, a second 
suit for the same relief w-ould lie. 3 A.L.J. 379e‘A.W.N. (1906), 
142=28 A. 627 ; 13 A. 309, E. X 

(iv) A previous suit for partition brought by the plaintiffs having been 

compromised, an Amin was appointed to effect a partition. Sub- 
sequently, the execution proceedings then pending were dismissed for 
default of appearance. A fresh suit for partition is not barred by the 
rule. 10 O.W.N. 839. Y 

(v) Suit for a claim of the under-proprietary right in virtffe of a settlement is 

dismissed. Subsequent suit for the superior-proprietary ri^ht is 'barred. 
16 0. 422 ; 16 I.A. 66. % 

(vi) First suit for redemption by mortgagor is dismissed under r. 8. A fresh 

suit for redemption of the same mortgage is barred. 43 P.R. 1907= 
169 P.L.R. 1908. (15 0. 422 ; 117 P.R. 1891 and 32 P.R. 1906, F ; 10 
B, 28, D ; 25 M. 30 ; 7 B. 467 ; 13 B. 667 ; 19 A. 202, ; 86 P.R. 

1877 ; 14 P.R, 1881 ; 6 M. 119 ; 7 M. 432 ; 11 A. 386 and 15 M. 366, 
doubted) . A 

'(vii) Rejection of plaint, under S. 13, Act III of 1876, by reason of failure of 
^ plaintiff to attend with his proofs on the day appointed, is a decision 

and will b&r a fresh suit on the same cause of action. 6 Bom, 477. B 
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If be satisfies • . sufficient castse for bis non- appearance ^ ^bearing* ** 

<1) General. 

(а) The words “ prevented by any sufficient cause from appearing*’ should be 

read so as to include the case of the absence of the plainti^’s counsel 
or attorney, when such absence has been caused by a hona fid4t 
mistake* 2 B. 282, 2nd Ed., 267. C 

(б) When appearance was prevented by a sufficient cause, the Court has no 

discretion in the matter under the Code and must restore the case to 
file, whatever may pnma ifacie be the merits of the suit or defence 
thereto. But where there oaiay be other just and reasonable cause for re- 
storing a case to file, the merits of the applicant’s case will form a very 
•important element in the exercise by the Court of its judicial discretion. 

It is competent to, but not Obligatory upon, the Court to restore the 
-case to file even when no sufficient cause for non-appearance is shown, 
26 M. 599. D 

'(c) The only ground on which an order of dismissal of a suit for default can be 
set aside, is that of the plamtiS’s being prevented by any sufficient 
cause from appearing when the suit was called on for hearing, 4 
L.B.R. 221. B 

>(d) As to the question of sufficient cause, a Court of revision ought not lightly 
to interfere with the discretion exercised by the lower Court. 17 M.L.J, 
225 = 30 M. 274 ; 26 M. 599, B. f 

(6) A Court will not order a restoration when the plaintiff’s absence was wilful 
and contumacious and amounted to a refusal to submit himself to 
■the jurisdiction of the Court. A Court may restore a suit on a 
suitable order as to costs, looking to the importance of the cause, to 
the high value of the property involved, and the persistence with which 
the litigation is conducted by the plaintiff, if the non-appearance was 
due only to some trifling neglect or to ignorance of the oonsequencet 
of his action in not appearing. 46 P.R. 1905 ; 26 M. 699, R. G 

(/) Counsel’s appearance in Court on instruction, only to apply for an adjourn- 
ment, is no appearance for the conduct of the suit. 23 B. 417 ; 31 C, 
150 = 8 G.W.N. 97 ; 46P.R. 1906. B 

<2) Held to be suffioient cause. 

(а) That a party had had no sufficient time to ascertain as to who were the 

legal representatives of a deceased defendant. 23 0. 991. I 

(б) When the pleader engaged by the plaintiff could not attend owing to wife’s 

illness, and another gentlemen, who had agreed to take up the case a» 
his substituto, was unavoidably prevented from attending the Court, 
and there being three oases on the day’s list above the cas.e, the party 
himself did not anticipate that the case would be called at an early 
hour. 11 O.W.N. 430 ; 7 C.W.N. 249=30 0. 36 ; 25 A. 133, J 

t(3) Not sufficient cause. 

(а) Believing that a part heard case would be proceeded with and would occupy 

some time, the plaintiff left the Court house 5itid went to assist his 
employer. The plaintiff returned m about half an hour when he found 
that the suit was dismissed. IS B, 12. K 

(б) When the suit was called on for hekring, neither of the plaintiff’s counsel 

was present; but the plaintiff was present m person, After raising of 
the issues in the case, the Court gavu half an hour’s tiAe fo't'the plain- 
tiff to appear ; but the plaintiff’s counsel did not* turn up, lO;Bom. L.R, 
904; not foUom^, L 
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2.—“U be satisfies.. sutticieat camse tor his aoit-appearaace — 
hesriag:- — (Concluded), 


(4) Fraud of guardian. 

Gross negligence on the part ofi a next friend in the conduct of a suit, brought 
on behalf of a person* under a disability, prevents the effect of the bar 
contained in the rule to the institution of a fresh suit by such person 
when the disability has ceased. 22 C. 8 ; 19 B. 571 ; 24 B. 547. H 

(5) Power of Court to restore the application:. 

Where an application for revision is dismissed for default of the petitioner, such 
petition can be restored by the Court under this rule. 97 P.B. 1907=- 
33 P.L.R. 1908=109 P.R. 1882, diss . ; 76 P.R. 1903 : 75 P.R. 1881 ; 
54 P.R. 1901 ; 14 0. 177 ; 62 P.R. 3894, B. and D. N 

(6) Objection to restoration. 

Where plaintiff applies for restoration, the defendant cannot contest it as 
one which cannot be entertained at all under r. 9, by showing that at 
the time of the dismissal, there was an appearance by the plaintiff in 
fact or in law ; but as an answer to the application on the merits, the 
defendant can raise the contention that the plaintiff was not prevented 
from appearing because in fact he did appear. 28 A. 66. O 

iO. Where there are roore plaintiffs than orae, and one or more 
„ . of them appear, and the others do not appear, the 

of non-attendance Court may, at the instance of the plaintiff or 

9UraipiaiSi°fls.°' plaintiffs appearing, permit the suit to proceed in 
the same way as if all the plaintifi's bad appeared, 
or make such order as it thinks fit. 

(Notes). 

Old Act. 

This rule corresponds bo S. 305 of Act XXV of 1882. 

For the words “if there be ” and “pass,” the words “where there are” and 
“ make ” are substituted. 


H. Where there are more defendants than one, and one or 

Procedure incase them appear and the others do not appear, 

of non-attendance the suit shall proceed, and the Court shall, at the 
several def^dants^ time of pronouncing judgment, make such order 
as it thinks fit with respect to the defendants 
who do not appear. 

(Notes). 

Old Act. 

This rule corresponds to S, 106 of Act XIV of 1882. 

IPor the words “if there bo” acd “passing,” the words “ where there are” 
and “pronouncing ” are 'substituted* 
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(General)* 

(X) Where parties who had been made co-defendants did not appear and the 
Court dealt with the case under S. 116 of Act VIII of 1859, the decree 
given was held not to be an ex 3)onrte one even as against the absent 
defendants. 12 W.R. 376. P' 

(2) S* 13 of Act XIV of 1882 is no bar to a fresh suit when the previous suit 

is dismissed in the defendant’s absence on the failure of plain tifi to 
adduce evidence, 10 O.W.N. 40. 0 

(3) R. 13 should be read with this rule and effect should be given to all the 

provisions contained in them. 6 C.L.J. 226. ® 

(4) Where a decree is set aside on the application of a defendant against whom 

it was passed ex parte, the case is not re-opened as agamst a co-defend- 
ant who had appeared and defended the suit. 18 B. 142. S 

12. Where a plaintiff or defendant, who has been ordered to 
appear in person, does not appear in person, or 
show sufficient cause to the satisfaction of the 
Court for failing so to appear, he shall be subject 
to all the provisions of the foregoing rules 
applicable to plaintiffs and defendants, respectively, 
who do not appear. 

(Notes). 

oia Act. 


Consequence o f 
noD-atte n d a n o e, 
without sufficient 
cause shown, of 
party ordered t o 
appear in person. 


This rule corresponds to S, 107 of Act XIV of 1882. 

Difference between the new and the old Acts. 

The words “ if ” and sections ” are changed into “ where and “ rules,” 

The words under the provisions of S. 66 or S. 436 ” are omitted. 

(General). 

(1) The hearing of a suit in which a pleader was appointed, but without in^ 

structions and who alone was present when the defendant was ordered 
to appear in person was held to be ex parte. 4 Bom. H.C. 206 ; S.B.A* 
N.W.P. 1863 (37). T 

(2) But a decision after appearance is not ex parte. Oor. Rep. 3. U 

f{8) Appeal. 

There is an appeal under S. 688 (8) ( = 0, 43, r, 1 (c) of Act V of 1908) against 
the order refusing to set aside rejection of application to set aside 
dismissal of suit for non-appearance of plaiutifi ordered to appear in 
person. 8 A. 20. V 


Setting aside Decrees ** ex parte,'^ 

13. In any case in which a decree is passed ex parte ^ against) 

Setting aside de- ho may apply 2 to the Court by 

oreeeaparteagainst which the decree was passed 3 for an order to set 
defendant. aside ; and if he satisfies the Court that the 

summons was not duly served or that he was prevented by any 
Bufificient cause 5 from appearing when the sdit was called on for 
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hearing, the Court shall make an order ^ setting aside the decree as 
against him upon such terms as to costs '7, payment into Court or 
otherwise as it thinks lit, and shall appoint a day for proceeding 
with the suit : 

Provided that where the decree is of such a nature that it 
cannot be set aside as against such defendant only it may be set 
aside as against all or any of the other defendants also. 

(Notes), 

Old yicft. 

This rule corresponds to S. lOS of Act XIV of 1882. 

Diflerence between the new and the old Acts. 

(1) For the words “ made,*’ “ pass an order to set aside,” the words “ passed,” 

“ make an order setting aside ” are substituted. 

(2) The words “ as against him ” are new. 

(3) The proviso is also new* 

(4) The Committee have inserted words to make ife clear that a decree can only be 

set aside in favour of a defendant against whom the decree has been 
passed ex parte. There is some conflict of judicial authority upon this 
point, and the Committee think that the matter should be sot at rest in 
this sense. (See Statement of Objects and Beasons)^ 

(General). 

<1) Scope of the rale. 

(a) The rule was made applicable to rent suits under Bengal Act VIII of 1860 

by S. 34 of the Act. 7 B.L.E. 207 ; 16 W.B. IT. W 

(b) The rule did not empower a judge to set aside a decree passed under S. 148 

of Act VIII of 1859. 4 M.H.C. 56. X 

(c) The rule does not apply to a defendant who is only absent on an adjourned 

hearing. It relates only to one who has never appeared. 3 B.L.R. 
121 ; 12 W.R. 169. Y 

(d) When a suit has been decreed against several defendants, and one of them 

who was not present at the hearing obtains a rehearing, the rule does 
not contemplate the setting aside of the portion of the decree which 
refers to the other defendants, 8 W.R. 260 ; 20 W.R, 286 ; 7 
W.R. 237. Z 

(tf) The rule does not permit improper re-admissions of suits, which were 
wrongly dismissed under S. 102 of Act XIV of 1882. 6 N.W.P. 76 ; 

7 N.W.P. 126. A 

(/) There is a distinction between the case of a defendant in the Court of first 
instance and that of a respondent in an appellate Court not appearing, 

8 A. 364 (4 A. 387 ; 6 Bom. A.O. 161 ; 2 A. 67 ; 5 I.A. 288 ; 7 A. 606 ; 

8 0. 272 ; 2 B. 644 ; 2 K. 264 ; 2 M. 75, R). B 

(g) The rule applies to every case in which a decree is passed ex parte against a 
defendant, either by reason of his non-appearance at the first hearing, 
or by reason of his non-appearance at an adjourned hearing, 23 0. 738 
(2 A. 67 ; 5 I.A, 233, dist. and 21 C. 269, overruled,), C 
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(h) There is a distinction made in the Code between cases decided oas in 
the absence of one of the parties after first hearing, and cases decided 
• in the absence of one of the parties at an adjourned hearing, 21 

0.269, overruled. D 

(t) The rule has no application to orders under 244 of Act XIV of 1882 (=S. 47 
of Act V of 1908). 28 0.81. B 

ij) The application of the rule is not limited to the case of a sole defendant 
who has not appeared, or where there are more defendants than one 
and none of them has appeared. 8 O.W.N, 621. P 

(/v) The rule primarily applies, so far only, as the particular defendant who 
seeks to get an ex jjarte decree against him set aside, is concerned, 
though under certain circumstances it may be necessary in the inter- 
ests of justice that the whole decree should be re-opened. 1902 A.W.N. 
76«24 A. 383; (8 W.B. 260; 15 W.R. 371; 4 O.W.N. 456; 1 W.R. 
222 ; 7 W.R. 237 ; 18 B. 142 ; 25 0. 155, B.) G 

(1) The rule does not apply to the setting aside of an insolvency order. 8 
O.W.N. 468. H 

(wi) 8. 108 of Act XIV of 1882 (==0. 9, r. 13 of Act V of 1908) does not apply to 
a case in which there is no decree against a person who has not 
appeared. 1 A.L.J. 470. I 

(?i) An order under this rule, setting aside a decree passed ex^c^rte^ is not an. 
order affecting the decision of the case, i.a ., the order does not deter- 
mine the merits, but merely ensures a rehearing on the merits. 9 
O.W.N. 584 (22 0. 981 ; 1 O.L.J. 27 ; 24 A. 464 ; 25 A. 280 ; 27 B. 162, 
JS.) J 

(0) The rule empowers the Oourt to deal with an application to set aside an 
order absolute, under S. 87 or 89, Transfer of Property Act (=0. 34, 
r. 3 or r. 5 of Act V of 1908) made ex ^arte and to set it aside upon a 
proper case being substantiated. 22 M. 133; 16 O.P.L.R, 92; 32 C 
268 ; but see 4 0.0. 238 ; 4 0.0. 301. K 

(jp) An application made under the rule to set aside an ex ^^arte decree, passed 
under S. 90 of the Transfer of Property Act (=0. 84, r. 6 of Act V of 
1908) is not maintainable. 9 0.0. 288 (6 0.0. 114 ; 15 A. 84, B.) L. 
(g) The rule does not permit ro-opening of a suit without inquiry, which is a 
material irregularity within S. 622 of Act XIV of 1882 (=S. 115 of Act 
V of 1908). U.B.B. (1906), Oiv. Pro. Oode, 42. [U.B.R. (1904-05), Oiv. 
Pro. p. 26, B.] M 

(r) If an order absolute is made ex ^arte^ the Oourt may, ou grounds analogous 
to those stated in the rule, set it aside and resume the proceedings 
inter partes, 3 N.L.R. 55, N 

(a) A Oourt cannot, after having set aside an ex decree, proceed to uphold 
that decree, as if it was still existing. 17 M.L.J. 81. 0 

(0 The power to pass an order under the rule is distinct from the power to set 

aside an ex parte appellate decree, conferred by S. 660 of Act XIV of 

1882(«;0. 41,r. 21of Act Vofl908). 17M.LJ.4a6. P 

(u) If the objector had no notice of the application for insolvency, he is en- 
titled to apply under the rule to set aside an ex pmte order passed 
under S, 350 of Act XIV of 1882, 7 C.L.J. 268. 0 

(d) The rule applies to execution proceedings, 3 B.L.B. 17 ; 12 O.L.R. 449 ; 
10 0. 4X6 ; but see 15 A. 84 and 18 B. 429 ; 9 O.P.L.R. at p. 7. R 
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(w) A Court has jurisdiction, under S. 108 of Act XIV of 1882 (=?• O, 9, r. 13 
of Act V of 1908), to set aside an ex parte decree, notwithstanding 
the fact that, under S. 101, the Court had refused to hear the defen- 
dant. 10 C.P.L.R. 45. S 

(a;) Pbesidency Small Cause Coubts Act : — 

(1) S. 37 of the does not apply to an ex parte decree. An application to 

set aside an ex parte decree, passed by a Presidency Court of Small 
Causes, falls within the terms of the rule, and the period of limita- 
tion for such ail application is 30 days. 17 B. 607. T 

(2) A defendant is entitled to avail himself of the rule where an ex parte 

decree is passed against him at an adjourned hearing. 20 B. 380, TJ 

(3) When a suit has been decreed ex parte, and an application under S. 108 

of Act XIV of 1882 (=0. 9, r. 1.8 of Act V of 1908) for setting aside 
such decree dismissed, an application cannot be made under S. 38 of 
the— for a new trial. 3 O.L. J. 199. Y 

(4) The Court of Small Causes at Bombay bas inherent power to deal with 

an application to set aside an order made ex parte, and to set it aside, 
upon a proper cause being substantiated. 31 B. 45 = 8 Bom. L.R. 80 
(32 C. 253=9 C.W.N. 81, IS'), W 

(y) Minoe. 

(1) The simple fact that a guardian did nob appear in a suit is not a good 

and sufioient cause, for setting aside an ex parte decree passed against a 
minor. There are different considerations which boar upon the matter, 
the question alw^ays being whether, in what the guardian did, he 
acted in the best interest of his ward, 5 C.W.N. 58. X 

(2) Where there has been no appointment of a person as guardian ad litem 
of the minor defendant in the manner proscribed by S. 443 of Act XIV 
of 1882 (=0. 32, r. 3 (1) and r. 4 (2) of Act V of 1908), the minors 
were entitled to have the decree set aside ay against them, 14 0. 


204 ; 6 O.L.R. 69 ; 1902 A.W.N. 76 = 24 A. 383. Y 

-(«) Legal beprbseittatives. 

(1) The representatives of a deceased defendant can apply to sot aside an 

ex parte decree, just as the defendant himself could havo done. 5 W.B, 
11 ; 29 0. 33 ; 9 0.0. 35 ; hut see 21 A. 274 ; 28 M. 361. % 

(2) Whore proceedings have been initiated by the defendant, the of the 

defendant is entitled to continue such proceedings. A.W.N. (1907), 176 
=4 A.L.X. 480=20 A. 574 (21 A. 274, Z). and 29 0. 33, LI.) A 

(aa) Indian Companies Act, VI of 1889. 


S. 169 of— -does not apply to an ex parte decree. The term rehearing ” in 
that section means a rehearing in the nature of an appeal. 19 B. 208.B 

<2) Limitation. 

(a) The object of the rule was to make it imperative on a defendant, agaiA«t 
whom an ex-parte decree had been passed, to apply to the Court as 
soon as possible, after he had notice of the passing of the decree, i.e*, 
within a reasonable time not exceeding thirty days from the first actual 
execution of process to enforce judgment. 7 W.R 875 ; 13 W.R. 436 ; 
8 Bom. A.Ct 44 ; 26 W.E. 99 ; 12 B, 267 ; 17 B. 607. C 
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(b) Process of enforcing a judgment has not been executed until the proceed- 

ings in execution have been brought to a termination by a sale of the 
property attached. 7 W.R. 198. D 

(c) Process for enforcing judgment was executed when an attachment of the 

property of the defendant had taken place. B.L.R. Sup. Vol. 947 ; 
9 W.R. 236. B 

(d) The thirty days, after any process for enforcing the judgment has been 

executed,” meant thirty days after the execution of any process against 
the person or property of the defendant. 6 W.R. 51 ; 6 A. 14. F 

(e) There need not be personal service of the process. IN.W.P. 133. G 

(/) When an application was made more than thirty days from the date of 

attachment, but within thirty days of the service of the sale proclama- 
tion, held it was barred by limitation. 9 0 . 869 ; 7 A. 346 [A.W.N. 
(1884), 322, R.]. H 

(ff) Notice of execution of decree is not sufficient “process for enforcing ” it. 
Such process means actual process by attachment in execution of the 
person or property of the debtor. 2 0. 123 ; 1869 P.R. 94. I 

(h) Notice of the process on the debtor is not necessary, 13 W R. 436 ; because 

if the process has been duly executed the law presumes that the judg- 
ment-debtor had notice of it. 15 W.R. 315. J 

(i) A plea that the judgment-debtor was not aware of the tact of attachment, 

because property attached was not in his possession, or because he was 
not in town, will be of no avail. 25 W.R. 72, K 

(J) A judgment-debtor is not debarred from coming more than thirty days after 
attachment, provided he shows the property attached is not his. 
6 W. R. 51 ; 15 W.R. 210 ; B.L.R. Sup. Vol. 947 ; but see 26 W.R. 
72, in which oa^-e the proof was held to be insufficient. L 

(7c) An application, to set aside an exparia decree after thirty days have expired, 
should not be entertained on the supposition that there has been 
collusion to defeat the defendant’s rights. 26 W.R. 99 ; 1878 P.R. 32.M 
(1) Before a Judge can enter into an enquiry whether notice has or has not 
been served on the applicant, he must first determine if the application 
for rehearing has been made in proper time. 11 W.R. 310, N 

(w) The time, during which the petitioner was prosecuting his application, 
should not be excluded in computing the period of limitation in 
appeals. 23 0. 326 (6 A. 691; 21 0. 269, R.). 0 

(;i) Unsuccessful attempts to sot aside an ex parie decree will not have the 
effect of extending the period proscribed by law for execution of the 
decree. 16 B. 123, P 

(o) An infructuons application is nob such a process as sets limitation running. 

2 O.W.N. ooc, Q 

(p) A notice served under S. 248 ( = 0. 21, r. 22 cf Act V of 1908) is an execu- 

tion of a process for enforcing judgment. 110 P.L.R. 1905. R 

(q) When an ex parte decree is passed against more defendants than one, and 

the decree is executed against one of them only, then that is not an 
execution of process for enforcing judgment against the others. 9 Bom. 
L.R. 323« 31 B. 303. [(1888) P. J. 66, S 

t3) Other vemedies. 

(^a) A suit will lie to set aside a decree and a sale held in execution of such a 
decree when both the sale and the decree are impeached on the ground 
of fraud. 21 C. 605 ; 24 C . 646 ; 21 A, 289 ; 29 C. 396 ; but not otherwise, 
28 0. 476. T 
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(General)— 

(J) Where there is an appeal against a decision, the efiect of not appealing is 
that the decision holds good for what it is worth ; so far aS' concerns 
any other modes of relief available, the person not appealing is m no 
worse position than it he had appealed and failed. 24 0, 546 1 
21 A. 289. U 

(4) Review. 

{a) It is competent, to a party against whom an ex parte decree has been made, 
to apply for— -of judgment. 6 A. 65 ; 8 A. 140. Yi 

(6) But the Court will not interfere under S. 622 of Act XIV of 1882 ( = S. 115 
of Act V of 1908), in applications for of orders passed on applica- 
tions under this rule. 80. 832. W 


(5) Appeal. 

(а) There is an- — against an order rejecting applications under the rule, for 

an order to set aside a decree ex parte ; but there is no second appeal. 

8 C. 832 ; 23 A. 320 ; 1895 P.R. 82. X 

(б) There is no appeal from an order setting aside an ex parte decree. 

16 0. 426. Y 

(c) Though an order passed tor setting aside a judgment is final, yet where a 

Civil Court makes an order setting aside an ex parte judgment, on an 

application presented after the period of limitation, an against that 

order will he. 8 Bom. A.O. 44 ; 15 W.R. 176 ; 22 W.R. 5. Z 

(d) Where a decree is passed ex parte in an original suit, the defendant has no 

right to a special , even though his appeal has been entertained by 

the Civil Court. 4 M.H.C. 189. A. 

{e) A District Judge is not competent to entertain a summary or miscellaneous 
appeal from au order setting aside an ex parte judgment. 23 W.R. 147. B 

An lies from sun ex parte order directing attachment m execution of a 

decree. 3 M. 42. C- 

{g) A defendant against whom a decree has been passed ex parte^ who has not 
adopted the remedy provided by the rule, cannot appeal from such 
decree. 4 A. 387 ; 8 0. 272 ; 10 O.L.R. 502 ; but see 9 M. 445 ; 1883 
P.R. 60; 1886 P.R. 2. O 

(h) Thought a proper order under the rule is so far final, its propriety may 
be contested in appeal from the final decree, 26 W.R. 304 ; 
22 ^V.R. 232. E 

(i-j) The objection that the Muusifi ought not t^ have entertained an application, 
as it had not been presented in due time, will be too late in special 
appeal if it had not been raised m appeal. 8 B.L.R. 78 ; 15 W R. 315.F 

(k) The Court restoring a suit to file, setting aside an ex parte decree, should 
give the defendant an opportunity to cross-examine plain tifi’s witnesses. 
12 W.R. 130 ; sometimes the expenses of re* summoning plaintifi’s 
witnesses may fall on him. 20 W.B, 3; an affidavit tendered as 
evidence in appeal was rejected. 17 W.R, 390. G' 

(2) No appeal will lie from an order made under S. 167 ( = 0. 17, r. 2 of Act V of 
1908) read with S. 108 (=0. 9, r. 13 of Act V of 1908) of Act XIV of 
1882, setting aside an ex parte decree in default of appearance on the 
day of adjourned hearing. 19 A. 355, H 
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(m) Where an ex ^arte decree was set aside by an order under the rule, and 

the suit heard upon the merits and dismissed, held that such an order 
was not an order affecting the decision of the case under S. 691 (~S 
105 of Act V of 1908), and was not appealable under that section. 
22 0. 981 ; i.e., such an order cannot be set forth as a ground of 
objection in the memo of appeal against the decree in the suit, 
26 A. 280. I 

(n) An order, setting aside the decree, in toto, as against all the defendants, is 

not appealable, but may be questioned in an. appeal against the final 
decree. 13 M.L.J. 308 ; but see 26 A. 230. J* 

(e) No appeal lies to the Privy Council on- any interlocutory order passed by 
the High Court. 11 M.L.J. 65; 28 LA. 28 ; 28 0. 442 ; 6 C.W.N. 
153 ; 3 Bom. L.R. 78 ; 23 A. 220. K 

( 2 ?) Au application by the judgment-debtor, under S. 258 of Act XIV of 1882, 
to certify an alleged adjustment of decree was granted. Thereupon 
the decree-holder applied to have the order set aside under this rule. 
On the rejection of the application and on the refusal of the Court to 
treat it as an application for review, he appealed. Held an appeal 
lay to the High Court. A.W,N. (1906), 68 = 3 A.L.J. 119. L 

(g) The first Court bad jurisdiction to hear the application for setting aside an 
ex jjjarte decree during the pendency of the appeal. 12 C.W.N. 886. H 
(r) An ex ^arte decree was set aside by the Munsiff . A rule to set aside this 
order was discharged by the High Court. The District Judge had no 
jurisdiction to consider the propriety of the order. 8 C.L.J. 308. N 

(6) Remand. 

(a) After the postponement of a suit on the application of the defendant’s pleader, 
the application for adjournment on the adjourned day of hearing 
was refused. The suit was decreed ex^arte. On appeal, the case was 
sent back for retrial. 3 B.L.B. 44 ; 35 W.R. 603. 

(6) When the lower appellate Court admitted an application for retrial of a 
case decided ex 2^arte by the Munsiff, it is right in sending for the 
record. 15 W.R. 431. P 

(c) Where an order of the lower Court dismissing an application under the rule 

was reversed, and the High Court remanded the case to be disposed of 
on the merits: — held that the proper construction of the order, alike 
in law and in the facts of the case, was that it was the application and 
not the suit that was remanded for disposal upon the merits. 5 
C.W.N. 163 ; 11 M.L.J. 65 ; 28 0. 424 ; 28 I.A. 28. Q 

(d) When a case is in fact tried on the merits, for example, the Munsiff reject- 

ing an application holding there was neither fraud nor suppression, 
the District Judge had no jurisdiction to remand it, but should have 
come to a conclusion on the evidience. 7 C.L.J. 879. R 

(e) There is a power to remand a case when the appellate Court reverses an 

order refusing to set aside an ex parte decree. 30 M. 54=1 M.L.T. 268 
= 16 M.L.J. 479 (23 M. 446 ; 23 A, 167, ^ ; 17 B. 733 ; 23 M. 260, not 
foUomd ; 23 0. 738 : 23 M. 447 : 28 M. 437 and 12 A. 510, R,). S 

(7) Ezecation prooeedings. 

The rule applies to — and an appeal would lie, under S. 688, cl. 9 (=0. 43, 
r. 1 (d) from an order dismissing an application under the rule, on 
the ground that it did not apply to execution proceedings. 3 C.L.0. 
276. T 
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Decree Is passed ex parte." 

(1) General. 

(а) Decree passed ex parte does not include cases dismissed tor default. 2 

G.W.N. 693. U 

(б) All ex parte order admitting an appeal is subject; to reconsideration on the 

hearing of the appeal. 13 C. 78. V 

>(2) Held ex parte, 

(а) Decree in a suit in which a pleader was duly appointed but not instructed 

to answer. 4 Bom.A.G. 206. W 

(б) Decree in a suit when the plaintid’s pleader was absent. 10 'W.R, 348. X 
(c) Decree in a suit whero the defendant did not appear at the date of adjourned 

hearing, though the pleader had hied his vakalatnama at the outset. 
8 A. 140. y 

{d) Decree in a case whore there is a mere formal appearance in Gourt with no 
■farther action than the putting in of a written statement. 1 N.W.P. 
'154 ; 18 W.R. 400. Z 

(e) Decree passed against a defendant, on the adjourned date, for whom none 
appeared but who was represenied by a vakil, having a power of attor- 
ney executed by a third person, who moved for an adjournment on the 
day o£ the first nearing. 18 A, 241 (7 A. 538 ; 8 A. 140, R.). A 

(/) Decree passed against a defendant whose pleader, after moving for an 
adjournment for the purpose of the issue of warrants against certain 
witnesses and to have certain records sent for, retired from the case. 
8 0 vY.N. 621 ; (27 0. 529, diss . ; 23 G. 738, foil,). B 

(g) Decree in a suit, where an alleged compromise, on which the decree was 

passed, was not actually entered into by defendants, and where the 
defendants wore not duly served and were not present or represented 
at the trial. 3 G.L.O'. 158. C 

(h) Decree in a suit adjourned to a fixed day after settlement of issues when the 

allpged adoptive mother, the second defendant’s guardian, ad 
prayed for tw’o months’ tune through a vakil and when, on the refusal 
of the Gourt, tho vakil abstained from taking further part in the case. 
3 M.L.T. 225. (22 A. 60; 23 B. 414, R.) ; 1866 P.R. G. D 

(i) Decree passed against a defendant who after filing a written statement 

failed to appear at any adjourned hearing. 4 M.L.T. 216 (18 M.L.J. 
51 ; 23 0. 738 ; 20 B. 380 ; 20 A. 195 F.), E 

(g) Decree in a suit when the defendant failed to appear at the trial on remand. 

1869 P.R. 3. F 

(n) Decree given for rhe plaintiff when the defendant was falsely personated at 
the hearing. 1869, P.R. 87. G 

'(3) VLeXdnoi&x parte, 

(а) Decree in a suit where there is appearance in person or by pleader, without 

putting in, an answer or written statement. Marsh 32 ; 7 W.R. 296 ; 
2M.H.G. 811. H 

(б) Decree in a suit when a duly authorised vakil appears on the day fixed even 

though he was not sufficiently instructed. 20 W.R. 63. I 

(c) Decree in a suit where the defendaiji entered appearance and filed a written 
statement, though the defendant did not appear in person at the 
hearing. 11 W.R, 6. J 

{d) Decree in a suit when the Court of first instance refused to receive the 
defendant’s written statement, as it was not filed on the day fixed and 
the delay was not satisfactorily explained, 1 B, 217. K 
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BIS- 


1,—** Decree is passed ‘ex parte '1 

(e) Decree in a suiS when the parties appeared on the first day of hearing and 
the defendant, who was given time to obtain documents from the 
Collector’s Office, did not appear on the adjourned day. 4 M.H.O. 
254. L 

(/) Decree in a case in which one of many defendants, who was made a party 
to the suit, did not appear, and a decree for possession was passed 
without any such special orders regarding that defendant. 9 W.E. 
697. M 

(9) Decree obUined on document afterwards alleged to be a cheat and fbrgery, 
14 W.E. 297. N 

(h) Decree in a suit, even though a defendant appears at the first hearing and 

files a written statement. 3 M. 264 ; 2 B. 644 ; 2 M. 75. 0 

(i) A decree against a defendant whose defence was struck out under S. 136 

( = 0. 11, r. 21 of Act V of 1908) for failure to answer interrogatives. 

7 A. 169. F 

(y) Decree given against a defendant who put in an appearance in the Small 
Cause Court at the first hearing, and the case was adjourned to a later 
date for hearing, on which date the case was heard in his absence. 21 
C. 269. O' 

apply 

(1) The fact, that no appeal has been preferred against an order made under 

r. 7, is no objection to an application being made under the rule. 21 
M. 824. R 

(2) The fact, that the ex^arte decree has been satisfied, does not disentitle a 

defendant to apply to the Court to set it aside. 23 B. 716. S 

3.—^*Court by y^hich the decree was passed.** 

A Judge may revive a suit tried by his predecessor. 10 W.R. 166. T' 

4,—** Summons was not duty served.** 

(а) That is, either not served at all ; 13 W.R. 237 ; or has not been properly 

served ; 7 Bom. H.O. 138 ; or not in sufficient time for the defendant 
to appear ; 7 Bom. H.O. 138 ; 18 W.R. 141 ; or for his legal representa- 
tive ; 14 W.R. 401 ; or summons served in wrong name, and the error 
detected in execution ; 1866 P.R. 9'. U' 

(б) Where serving officer finds defendant to be away only temporarily from 

home and knows where he is, it is not proper service to affix summons 
to outer door without any further efiort to effect personal service, 
1902 A.W.N. 68=:24 A. 302. 

(c) Where a defendant seeks the summary remedy of an application under the 
rule, he should show that tho summons was not duly served on him. 
1901 A.W.N. 1«23 A. 99. 

{d) It was doubted whether service, by affixing on the outer door of a place of 
business, was good. 7 Bom. H^O. 138. X 

‘ fe) Service of summons on one defendant, with whom other summons for other 
defendants were left, was bad as against the others. 3 B.L.R. 7. Y 

if) One summons posted on the outer door of a house summoning several 
people was bad service as against all* 24 W.R. 394.. Z 
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J.— ''Or that he was prevented by any sufficient cause**' 

(1) General. 

(а) The words, “prevented by any sufficient cause from appearing,” should be 

read so as to include the case of the absence of the plainti:S’s counsel 
or attorney, when such absence has been caused by a do77a fide 
mistake. 2 B. 282 ; 2nd Ed. 267. A 

(б) The Court is bound to inquire into the truth of the allegation, that the 

decree was obtained upon a petition of confession of judgment put in 
by a person fraudulently employed to personate him, 6 W.R. 36. B 
.^2) Held sufficient cause. 

(а) A hona fide mistake of the party which was not unreasonable. 3 Bom. 0.0. 

60. C 

(б) The appearance of the defendant earlier than 15 days after service of pro- 

cess, his swearing that no summons had been served on him, and that 
the contract under which the case had been decreed against him had 
been broken by the plain tifi. 13 W.R. 237. D 

(c) Fraud of the plaintiff which prevented the defendant from appearing on the 

last day of hearing. 18 W.R. 457. E 

(d) Bona fide mistake of the party’s counsel or attorney. 2 Bom. H.C. 267 ; but 

not necessarily^ because pleader was engaged elsewhere. 24 W.R. 141. F 

(e) Decree m the absence of one of the parties to whom no intimation had been 

given of the day when the case would be heard, 2 B. 381. G, H 
(/) Absence of parties owing to an understanding between them for an adjourn- 
ment, Oor. Rep. 120 ; 2 Hyde 216. I 

{g) Non-appearance of guardian, as also his negligence otherwise. 6 O.L.R. 

69 ; 22 0 . 8. J 

(/j) The party not aware of the case being transferred from one Court to another. 

9 C.D. 1. K 

(i) Impeachment on the ground of fraud. 21 0. 605 ; 24: 0. 546. (17 0. 769 and 
19 0. 341, dist *) ; 11 O.W.N. 440. E 

f(3) Burden of proof. 

(a) The onus of proving sufficient cause lies on the applicant, 24 W.R. 262. M 

(b) If the applicant has made out iiiprima facie case, the onus will shift on to 

the other side to rebut it. 22 W.R. 423. N 

6.—** The Court shalt make an order." 

{a) The precise effect of the order has occasioned much discussion. 25 0. 
J65; 5 O.W.N. 58; 18 B. 142; 13 M.L.J. 308; 6 O.W.N. 109. See 
also SUitetmut of Objects and Reasons. 0 

(5) An application by one oo-defeudant was held to re-open the case, against all 
the defendants, where the objection was on a ground common to all ; 
otherwise not. 15 W.R. 371 ; U A. 383 ; 26 A. 42 ; 26 M. 604. P 

7, Setting aside the decree upon such terms as to costs." 

<(1) General principles. 

(a) The Court had no power to impose terms in granting the order, 6 B.L.R. 

688 ; 4 0. 318 ; 3 O.L.R. 482. 0 

(b) A Court has jurisdiction to set aside an e^jjarte decree, on condition that 

the defendant should find surety who would be responsible for any 
amount that would subsequently bo decreed against the defendant. 26 
C. 222. R 
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Setting aside the decree*^. •upon such terms as to costs,^*- (Cantd), 

(c) Where the defendants failed to note the date of hearing fitted in the 
summons and did not appear, and an ex parte decree was passed, the 
application to set aside the decree can be granted, conditional on the 
applicant paying plaintiff’s taxed costs by a certain day. 1904 A.W.N. 
227 ; 27 A. 192. R1 

(2) Bffect of setting aside ex parte decree. 

(а) The effect of granting an application under the rule, is, to declare that 

there has not been yet a valid decree in the suit, and thereby any 
attachment that has issued in execution of the decree, which has been 
set aside, becomes invalid. 1 B.L.R. 17. S 

(б) A party, who has not come in to take benefit of order of dismissal of suit 

after application for new trial under the rule, is entitled to the benefit. 
11 W.R. 18. T 

(c) Where a'deoree is set aside on the application of a defendant, against whom 

it was passed ex parte, the case is not re-opened as against a co-defend- 
ant who had appeared and defended the suit. 18 B. 142 ; IS M.L.J. 
308 ; but see 5 O.W.N. 58 ; 25 A. 230 = 1903 A.W.N. 89. U 

(d) Where an ex parte decree is divisible, it is, though in form a single decree, 

equivalent to two decrees and when, on an application by one set of 
defendants who had a separate defence, it is set aside, it remains still a 
good and binding decree against the other set of defendants. 6 O.W.N. 
109 ; but see 13 M.L.J. 308. Y 

(c) Where an order is made under the rule, the decree set aside is primarily the 
whole decree, though, whoro a decree passed against several defend- 
ants consists m reality of separate decrees against each, it may be 
that the decree can be set aside in part. 1902 A.W.N. 76=24 A. 383 
(25 0 L65 ; 5 O.W.N. 58, li ; 18 B. 142, not foil,), W 

if) In a mortgage suit a decree for sale was passed against three persons, of 
whom one was ex parte. The only way of working out the decrees is, 
to allow the sale to proceed as against the mortgaged properties of the 
persons against whom there was a decree for a larger sum, and to allow 
the sale of the third man’s properties only on default of the sale 
realising the lesser sum found due on the retrial. 1902 A.W.N. 189 = 
25 A. 42. X 

(g) The effect of an order passed under the rule was, to nullify the order made 

under r. 7, so as to allow the defendant to appear and defend the suit. 

21 M. 824 ; 8 M.L.J. 58 (21 B. 223, B,). Y 

Qi) When an ex parte decree against several defendants is set aside, at the in- 
stance of one of them, the order does not necessarily revive the whole 
suit to the benefit of other defendants whose prayer has been heard 
and rejected. 3 C.L.J. 160 (26 C. 155, D.), Z 

(i) It cannot be laid as an infleScihle rule of law that,* whenever an order is made 

under the rule, the effect is to set aside the whole decree. It is not 
obligatory upon the Court to sot aside the whole decree and to re-open 
the entire suit under all circumstances. , 6 O.L.J. 226 (4 O.W.N. 456 ; 
8 W.R, 260, B.) and 25 0, 155, D, A 

.(^) When the question involved in a case is, whether the liability of the defend- 
• ants is joint or several, and the ex parte decree is set aside on the 
.application of some, tho entire decree is set aside, 5 O.L.J. 202 (6 
O.W.N. 109, © ; 26 0. 156, , B 
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7.—** Setting aside the decree.* , .upon such terms as to costs.* ’-‘(Goncld). 

(7i) The ex ^arte decree as against the defendants, other than the one who had 
shown sufficient cause, could not be set aside. 4 M.L.T. 230 (26 M. 
604 ; 18 B, 142 , 8 W.B. 26 ; 25 0. 165 ; 4 O.W.N. 466 ; 24 A. 283, It. 
and A'ccjjZ.). C 


No decree to be set 
aside without notice 
to opposite party. 


14. No decree shall be set aside on any such 
application as aforesaid unless notice thereof has 
been served on the opposite party i. 


(Notes). 


oia A.ct. 


This rule exactl}' corresponds to S. 109 of Act XIV of 1882. 

/. — Opposite party.** 

An auction purchaser of property, sold in execution of an ex parte decree, is not 
a necessary party to an application made by a judgment-debtor to set 
aside the said decree, inasmuch as the auction purchaser does not 
come under opposite party” in this clause. 26 0. 267=3 O.W.N. 
261. D 


OBDEB X. 

Examination of Parties bt the Court. 

1 . A.t the first hearing of the suit the Court shall ascertain from 

Asoettainment party or his pleader whether he admits or 

whether aUegations denies sucli allegations of fact as are made in the 

admitt^^or denied™ plaint or written statement (if any) of the opposite 
party ' , and as are not expressly or by necessary 
implication admitted or denied by the party against whom they are 
made. The Court shall record such admissions and denials. 

(Notes). 

Old Act. 

This rule corresponds uo S, 117 of the old Code, 

Distinction. 

The phrase, shall ascertain from the defendant or his pleader whether he 
admits or denies the allegations of fact made in the plaint,’* is omit* 
ted in this rule* 

1.—** Shatl ascertain,. ,, party or pleader,,,, admits or denies..,, opposite 

party,** 

(1) Admissions by pleader. 

(а) As to the effect of—, see page 62, 0. — ** Plbadke’s authobitt to Bii?D 

CLIENT.*’ (Civil Procedure Code, Vol* I, Lawyer’s Companion Series), B 

(б) The rule of law is that a judgment recording the admissions of a pleader 

must be taken as correct^ unless it is contradicted by an afddavit or 
the Judge's own admission that the record he made was wrong# 16 
W#B. 1074 F 
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0. X, rr. 1 & 2] Act V of 1908 (code of civid proobduke). 

1. — Sh ill ascertain party or pleader .. ..admits or denies. •opposite 

party, " — [Goncluled). 

(2) Duty of Judge-Suggesting pleas. 

It can never be the Judge’s duty to suggest and invent pleas which the party 
himself has not hinted at ; but it may be his duty to elicit the 
moaning of a paity who is too ignorant to put his case clearly and to 
help him to state his case. (1880) Select case. Part X, No. 2. Q 

(3) Examination of parties — Remand. 

Where, the lower Court has tried a case witnout the examination of the 
parties according to this rule, and the written statsments tendered by 
the parties are not in accordance with law, the appellate Court must 
remand the case for re-trial. 9 C.P.L.R. 11. H 

(4) Failure to prove averments— Relief. 

A plaintiff, who fails to prove the averments on which liis suit is based, is not 
entitled to any relief in respect^of that portion of the property of which 
the defendant admits his possession as mortgagee. 1 A, 194. I 

(5) Inquiry under S. 117 = 0. X, r. 1 of the new Code— Allegation of possession— 
Finding of “no possession.” 

In a suit for partition, where the plaintiffs alleged joint possession with the 
defendants, it was not competent to a Court to make an inquiry under 
this rule, without framing issues and examining witnesses on the point, 
and find that the plamtiOs were not in possession, and make an order 
as to the payment of additional Oomt-fee. A.W.N. (1906), 170. J 

(6) Upper Burma Civil Justice Regulation, Ss. 47, 48=0 X, rr. 1 and 2 of the 
present Code. 

(а) Where, upon examination of the parties, the defendant obstructed the 

Court by protending that ho did not understand the questions put and 
otherwise, it was not competent to the Court to dispose of the case 
summarily without framing the issues , but the Court was bound to 
frame the issues on the materials before it and to proceed with the 
provisions of Ss. 47 and 48 of the Civil Justice Begulatiou. U.B.B. 
(1832-189G), Vol. II, Civil .(245, 248). K 

(б) It is the duty of Courts to give reasonable time to the parties to get legal 

advice, and they 'must consider the circumstances under which alone 
such advice is obtainable m Upper Burma, {Ibid), h 

2. At the first hearing of tlie s'lit, or at any subsequent hearing. 

Oral examination “3" appearing in person or present in 

of party, or oompa- Court, Or any person able to answer any material 
mon o party. questions relating to the suit by whom such party 

or his pleader is accompanied, may be examined orally by the 
Court 1 : and the Court may, il! it thinks fit, put in the course of 
•such examinationlquestions suggested by either party. 

(Notes). 

,01d AaC.r 

This rule^corresponds to S. llSiof the old Code and also to S. 126 of the Code of 1859. 

N.B. — TheTCode of 1859 ooutemplated’'the examination of the party, his pleader, 
or a companion'^ofjeither of them. The examination of the pleader is 
not mentioned in this rule as well as in S. 118 of the Code of 1882. 

3851 41 
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party appearing in person or present in Court , . . . may be examined 
orally by the Court.*' 

(1) Scope of the rule. 

{a) Buie 2 was a provision merely to enable the Court to ascertain the questions 
in controversy between the parties, and was not intended to be in 
substitution for the regular examination on oath. 2 A.L.J. 777. H 
(6) Any statement made by a party, examined under rule 2, was binding only 
on the person who made, the statement. (Ibid). N 

. (c) The examination may bo made by the Court without administering oath 
or affirmation to the party. C/. Act of 1S59. 0 - 

(2) Appearance’ by pleader. 

Ss. 118, 119 (1859, S. 125) =0. X, rules 2 and 3, contemplate a case in which 
a party who has appeared at the proper time, afterwards appears by 
pleader. 12 W.R. 207, F 

(3)1 Bx parte trial— Written statement. 

(a) If*the parties appear properly, the Court must examine thorn and frame 
the issues. A suit ought not to he tried J cajjjarie, simply because a 
party does not put in a written statement. 2 M.H.C. 311. Q 

(5) It is only the Court that canjput questions, and the parties have no right 
to put questions to each other. (Ibid), R 

Substance of ex- sabstance of the examination shall be 

amination to be reduced to writing by the Judge, and shall form 
part of the record. 


Old Act. 


This rule corresponds to S. 119 of the old Code. 


4. (1) Where the pleader of any party who appears by a pleader 
Consequenoe of person accompanying a pleader as is 


refusal or inability 
of pleader to answer 


referred to in rale 2, refuses or is unable to 
answer 1 «any material question relating to the 
suit 2 which the Court is of opinion that the party whom he re- 
presents ought to answer, and is likely to be able to answer if inter- 
rogated in person, the Court may postpone the hearing of the suit to 
a future day and direct that such party shall appear in person on 
such day. 


(2) If such party fails without lawful excuse 3 to appear in 
person on the day so appointed, the Court may pronounce judgment 
against him, or make such order in relation to the suit as it thinks 
fit^ 

(Notes). 


oia Act. 


Sub-rule (1) of this rule corresponds to the first paragraph of S. 120 of the old 
Code, aud sub-rule (2) to the second paragraph of the same section. 
The rule also corresponds to S, 127 of Act VIII of 1859. 
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Distinction. 

The words “ or any such person accompanying a pleader as is referred to in rule 

(2) ” are newly added in sub- rule (1), and the words ^ro%ov,nce jtidg- 
are inserted instead of the words “ pass a decree,” in sub-rule 


(General). 

(1) Act YIII, 1859, S. 170. 

Under—, no case could be dismissedjor decreed on default unless some evidence 
had been given by the other party, 12 W.R. 369 ; 9 B.L.R. 218, note ; 

9 B.L.R. 215 ; 17 W.R. 550 ; see also 12 W.R. 212 ; 15 W.R. 253 ; 17 
W.R. 141 ; 20 W.R. 1(>6 ; 22 W.R. 270. S 

(2) Appeal— S, 588, clause 10 of the old Code = Order XLIII, clause (e) ofithe new 

Code. 

{a) No appeal lies from an order passed under sub-rule (1) of this rule. T 

(6) The order under S. 120 of the old 0od8 = 0. X, r. 4 of the present Code, from 
which aa appeal is allowed by S. 588, clause 10 of the old Code (= order 
XLIII, clause [e) of the present Code), is an order under sub- rule (2) of 
this rule. 3 0.0. 31. XJ 

(3) GontumaciousVjlitigants. 

The stringent provisions of this rule ought to be applied only in the case of—. 
ejW.R. 247 ; 15 W.R. 253. Y 

(4) Ezeontion proceedings. 

The rule applies to . 8 W.R. 64, W 

(5) Intention of the rule. 

The seems to be, to enable the Court not only to get obscure points cleared 

up by obtaining information from either of the parties, bub also to get 
admissions so as to narrow down the issues. 5 Bom.L.R. 687. X 

(6) Object of the rule. 

The is, not to take evidence or to ascertain what is to be th 0 ;;evidenc 0 in the 

case, but to sea what the ^matters in dispute are, and, if necessary, to 
allow the plaint to be amended. 15’I.A. 119 « 16 0. 533. Y 

(7) Powers granted under the rule. 

(o) The to a Oonrt are discretionary. 6 Bom.L.R. 687i; see^ also 6 W.R. 

89; 6 W.R. Act X, 86. Z 

(b) Such powers must be exercised with the moat temperate idisoretion. a 

M.H.O. 231. A 

(c) The exercise of the discretion must;*be judioial and reasonable. 17 W.R, 

663. B 

(d) Superior Courts can interfere, if this disorefcion is not properly exercised. 

18W.R. 16. C 

(8) Refusal of party to give oTldence. 

For cases under see 0. XVI, r. 20. 0- 

L — ** Refuses or is unable to answer*** 

(1) Dismissal of suit — ^Inability to answer questions. 

(a) The plaintiff’s mookhtear]being unable to answer certain questions necessary 
for the statement of the proper issues, the plaintiff was called upon to* 
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1. —** Refuses or Is unable to answer/’— (Concluded), 

appear in person and reply to the Court’s queries, or to send some one 
who could reply. Having done neither, the lower Court was competent 
to dismiss the suit under S. 127, Act VIII of 1859=0. X, r. 4 of the 
present Code. 2 W.R. 161. £ 

(6) A suit ought not to bo dismissed on accoinit of the fact that a pleader is not 
able to prove to the Court., on the day of the trial, the materiality of 
absent witnesses. The proper course is, to allow the plaintiff certain 
time to produce evidence on this point, on payment b;^ him of the costs 
of the adjournment. 37 W.R. 141. F 

(2) Befusal to attend as witness. 

A Court passed an order under S l‘iO of the old Code (^0. X, r. 4) of the 
present Code, directing that a plaiiitilT, wdio w'as summoned as a wit- 
ness by his defendant, should attend Court and on his failure to do so, 
passed a decree against him. Held, that the Court had no power 
to issue an order under S. 120, unless the pleader of the iilaintiff, who 
was present in Court, had refused or was unable io ansicer a mate- 
rial question, the ^la%ntij[}^s refusal io attend as uitness bcinrt immate- 
rial, 23 B. 318 , see aho 2 B.H.C. 330. ' 0 

2, — Any material question relating to the suit.” 

Materia] question. 

(a) The Judge should bo satisfied that the question is material. 21 W.R. 44 ; 

23 B. 318. H 

(b) The grounds of his satisfaction and the question asked must bo recorded. 

17 W.R. 507. 


3 . — “ Without lawful excuse,” 

(1) Excuse— Lawfulness of. 

Whether an excuse is lawful or not, will depend on the nature of the particular 


case. 18 W.R. G3. J 

(2) Excuse is lawful. 

(a) Where a party objects to appear on the ground that ho lives beyond the 
limits mentioned in S 17G of the old Code ( - C. XVI. r. 19 of the new 
Code). 3 W.R. Act X, 1G2. K 

(h) Where a person is exempted under this Code. Marsh C27. L 

(o) Where a person has not bad Rufftoient time to appear. 3 M.H.C. 1G7. M 

(d) Where a person absents himself by uc.ocssity 'on Covornniont service on the 

fixed date. 18 W.R. IG. N 

(3) Excuse is not lawful. 


(а) Where a plaintiff’s mookhtear is unable to answer questions necessary for 

fixing the proper issues and the plaintifi, being called upon to appear 
or send some one to answer, fails to do so. 2 W.R, IGl. 0 

(б) Where a party promises to appear, but does not, and gives no reason why 

he does not. 18 W.R, G3. p 

(c) Where a party refuses to appear on social grounds, namely, that persons of 
his position have a prejudice against appearing in Court. 18 W.R. 
45 ; Marsh X76. Q 
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4.-‘^^The\Court may pronounce judgment or make such 
other order fit,^' 

(1) t Legal processes — Compelling attendance. 

All legal processes to compel a party’s attendance must be exhausted, before a 
Court proceeds to decree or dismiss a suit under this rule 2 W R Act 
X, 43. ■ * R 

(2) Non-appearance. 

[а) The Court is not bound to decree the case against the party who has not 

appeared, audit may pass any order it deems fit. 3 M.H.C. 167 ; 2 
A.H.C. 67. ’ ’ ’ ’s 

(б) A suit should not be dismissed for non-appearance, unless there is a distinct 

order to attend, which has been served upon the plaintiff, or brought 
to his knowledge, and the plaintiff has wilfully disobeyed it, the 
evidence he has been required to give being very material. 17 W.R* 
141 ; 20 W.R. 165 ; 22 W.R. 270 ; see also W.R. (1865), 24 ; 11 W.R. 
110. ’ ’ ' T 

(c) A suit can be dismissed for default only against the plaintiff who fails or 

refuses to ^attend, and not against the plaintiff who has appeared. 
i;W.R. 25 ; 1 W.R. 168. U 

(d) A claim, barred by limitation on the very face of it, cannot be decreed, 

simply because the defendant has been summoned but does not appear. 
7 W.R. 46. y 

(e) The plaintiff’s non-appearance as a witness for the defendant to prove want 

of oonsiderationjoannot justify a Court to entertaingeertain presump- 
tions to the effect, that his accounts did not contain entries showing 
the payment of consideration to the defendant. 26 B. 392. W 

(/) A Court may, nevertheless, presume from the non-appearance of the defend- 
ant that facts, on which evidence is required, are peculiarly within his 
knowledge. 10 W.R. 158. X 

(3) SajOdciency of the excuse— » Judge’s duty. 

Before passing a decree against a person for non-appearance, the Judge should 
hear what he has to say, and adjudicate on the sufficiency of the 
excuse. 15 W.R. 269 ; 24 W.R. 314. y 

ORDEK XL 

Discovkry and Inspection. 

1 . In any suit the plaintiff or defendant by leave of the Court 
Discovery by may deliver interrogatories i in writing for the 

interrogatories. examination of the opposite parties 2 or any one 

or more of such parties, and such interrogatories when delivered 
shall have a note at the foot thereof stating which of such inter- 
rogatories each of such persons is required to answer : Provided that 
no party shall deliver more than one set of interrogatoriesto the same 
party without an order for that purpose ; Provided also that inter- 
rogatories which do not relate to any matters in question in the suit 
shall be deemed irrelevant, notwithstanding that they might be 
admissible on the oral cross-examination of a witness. 


0. XXXI, 
f I 
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[O. 3U, r. 1 


(N otes). 

Old Act. 

S. 121 of Act XIV of 1882. 

Difference between the new and the old Codes. 

(1) Instead of “ any part> the words “ in any suit the plaintiff or defendant ’ ’ 

are substituted. 

(2) The words “ at any time ” occurring in the old Code are omitted. 

(3) Instead of the word “with,” the clause “ and such interrogatories wiieu 

delivered shall have,” is substituted. 

(4) Instead of the word “ person,” the word “ party is substituted. 

(5) Instead of “ without the permission of the Court,” the words “ without an 

order for that purpose ” are substituted. 

(6) The second proviso m the new Code is a new addition. 

(7) The proviso in the old Code “and that no def endant placed on the 

record ” is omitted. 

(Note). — The procedure relating to iuterrogatorios is contained in rules Ito 11 
of this order and the iiehalty for failure to answer interrogatories is 
prescribed in rule 21 of this order, while rule 22 gives the party the 
right to use answers to interrogatones at the trial. 

The rules of the English procedure contained in Order 31 of the English rules 
are closely followed in this order. 

The provisions iui the old Code on this subject (Ss. 121—127) *followed the 
English rules as they wore framed at the time they were passed. 
Subsequently, the English rules were amended and Order 31 of the 
English rules contains the rules m their amended form. The amended 
rules were adopted in tho rules regulating the procedure on the original 
side of the Bombay and Calcutta High Courts, and these have been 
adopted in the present Code. 

(Eng:Hsh Rules and Orders). 

This rule corresponds to rule 1 of 0. XXXI of the English Rules of Practice. 
Instead of the words “^cause or matter ” in tho English rule, the word 
“ suit ” is used in this rule ; in all other respects they are tho same, 

(General). 

(1) This rule does not apply to rent suits in Bengal— -uide S. 148 (a) of Act 

VIII of 1885, Z 

(2) JtCx ’joerte order giving leave—Right of the opposite party to get order set 

aside. 

Where an ex parte order is made, giving leave to interrogate, the party ordero 
to answer has a right to come into Court to have the order sot aside, 
if the case is one in which interrogatories should not have been allowed. 
5 0. 707==5 0.L.R. 609, A 

“ In any suit the plaintiff or defendant — deliver interrogatories.** 
(General Principles). 

(1) Service of interrogatories. 

The Code contemplates (1) leave to interrogateand (2) the service of interroga- 
tories through the Court. 6 0. 707=5 C.L.R. 509, 
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/. — “ /u any suit the plaintiff or* defendant. ^deliver interrogatories.** 

—{Gontimied). 

(2) Interrogatory aliout documents, when admissible. 

An interrogatory as regards documents would be allowed, only if the Court were 
satisfied that there might be some specified relevant documents injthe 
party’s possession and a priina facie case were shown. Otherwise, it 
would amount to a cross-examination on the affidavit of documents 
which was not permissible. Hall v. Truman^ 29 O.D. 307 ; Niclioll v. 
Wheeler, 17 Q.B.D. 101 ; Morris v. Edwards, 23 Q.B.D. 287; 15 A.O. 
309 — Annual Practice (1908), Vol. I, p. 412. ej D 

(3) Adversary’s documents, mode of ascertaining. 

The proper mode of ascertaining what documents the adversary has is by an 
affidavic of documents, and not by Jinterrogating him ; though an 
interrogatory asking as to] specific documents is not necessarily open 
to objection.— Annual Practice (1908), Vol. I, p. 406. E 

(4) Interrogation as to meaning of family.” 

—is inadmissible, being only a question of opinion as to construction, though 
an interrogation as to who are the persons living in the party’s house- 
hold is admissible . 23 C. 117. F 

(5) Object of interrogatories. 

(а) The main object of administering interrogatories is to save expense by 

obtaining admissions from the opposite party. 10 B. 167. G: 

(б) Discovery is not limited to giving the patty a knowledge of that which he 

does not already know, but includes the getting an admission of any- 
thing which he has to prove on an issue between himself and his 
opponent. It is also intended to facilitate proof or save expense, and 
to diminish the burden of proof. A.~G. v. GasJcill, 20 O.D. 528 ; also 
Kennedy v. Dodson, (1895), 1 Oh. 334 (341) — ^Annual Practice (1908), 
Vol. I, p. 402. H 

(6) Scopeiof rule. 

(1) 2The Code does not contemplate that a party should be oompellod to give 

discovery of documents by means of interrogatories or otherwise, the 
relevancy of which is denied. It is necessary that the Court should, 
in the first instance, be satisfied of their relevancy. 23 0. 117. I 

(2) The interrogatory must be as to facta, and must not ask for conclusions of 

law, inference of facts, or construction of a document. 23 0. 117. J 

(3) One party may be asked as to any admissions he may have made, tending 

to support his opponent's cause of action. L.R. 9 Q.B. 79. 

(4) Under the Code, interrogatories for the purposes of oliciting facts bearing 

upon issues arising in a suit are limited in operation, and are not 
permissible in cases where thejprooedure provided by rule 18 (2) is 
applicable. 23 0. 117. ^ 

(6) Interrogatories are not in this country to be framed to anticipate, or supply 
defects of pleading, or to ascertain the case of the other side, though, 
under the English rules, they may be so framed. 
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L—** In any suit the plaintiff* cr defendant.. . deliver interrogatories.'' 

— (Continued). . 

A plaintiff may interrogate with a view to obtain inforination'[or admission in 
support offhis own case, and this right extends not only to his original 
case but^lso to any answers^'which he hasgto make to^the defendant’s 
case, subject to" the qualificatlon|(^?^^^?• ^alia) that the •interrogatories 
must be directed to Ja case on which the plaintiff has already doter- 
iniued and to which he has|coinmittcd;himself. 

A'partyjcannot’be allowed to put“any fishing qucstions'^in ordcr^to try whether 
he can discover any liaw in^the defondiiu.t’s“case or suggest any answer 
to it. 17 0. 840. ’ M 

(7) Right to interrogate. 

The right tojjinterrogatc is*not confined to the facts directly m issue, but extends 
toj^any’^facts the existence or nomexistcuce of which is relevant to the 
existonce‘or uon-existonce of the facts directly in issue. But the dis- 
tinction drawn between discovery and cross-cxannuation in rule 1 
shows that the discovery must bojdireotly relevant to the matters in 
issue. Marriott v, Chamberlain ^~KVI Q.B.D. 103— Annual Practice, 
(1908), ;Vol. I,;p. 402 ^ N 

( 8 ) LIntei'rogatopy to impeach^adversapy's^case. 

A'party is entitled to interrogate for the purpose of impoaohiiig or destroying 
his adversary’s case, ovon^when his own ease upon this point may be 
• a^inero generai;travorso.J(Tr 2 «?;i 6 rec/ti v. Parry, 32JW.R. 558 ; Hennessy 
V. Wright, Q.B.D. 447 ; A.-G. v. Nemastle, (1897) 2 Q. B., p. 304 ; 
and Plymouth, 'etc,, Co. v. Traders'^ Pub. Asm., (1906) 1 iK.B,, 
p. 417— AnnuaKPraotice (1908), Vol. I, p 396. 0 

(9) Interrogatories— Duty^f Court. 

It isjtho duty^of the Court to detormiuo, when leave is asked for, whether the 
applicant shouldsbc allowed to interrog.ato the other side, but not to 
. determine at that stage what questions the party interrogated should 
bo compelled to_ answer. The proper time for considering that question 
IS, after itho party interrogated Jhas made ^his affidavit in answer. 
5 C. 707 = 5 0.L.R.^509.^But'seo3now>ule 2 of this order. P 

(10) Petition — whetherjrule applies. 

(a) A|potition*has been held to ’bo a “cause or matter ’’JJuudor the English 
rule^^and inspectionjallowod in petitions. Credit O.D, 256 

—Annual Practice (1908), Vol. I, p._384. Q 

(&)SA"petition 0 r ;is Ja plaintiff and may^ntorrogato. Be Eaddan's Patent, 
515 L.T, 190— Annnal^Praotice (1908), Vol. I, p. 384. R 

(11) ^Discovepyi 

(а) Discovery after judgmentjis only permissible for working out the judgment, 

. Poisson v."lBohertson, 50 W.R, 260— Annual Practice* (1908), Vol. I, 

p. 384. S 

( б ) In an action to recover a^penalty (of a penal*nature) or to enforce a forfeit- 

ure, suoh]as the forfeiture of a lease for breach of covenant, the plain- 
tiff will not be allowed discovery of any kind relating to that issue, 
because the Courts will not lend their assistance to a plaintiff for such 
a purpose.— Annual Practice (1908), Vol. I, p, 388, T 
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In any suit the plaintiff or defendant deliver interrogatories** 

—(Concluded). 

(c). Where the action and all matters in dispute have been referred, by consent, 
to an arbitrator, the action has disappeared, and the Court can make 
no orderifor^discovery. Penrice v. W%Uiams, 2B O.D. 387—Annual 
Practice (1908), Vol. T, p. 384. U 

(12) Pleadings vague— Duty Jof Court. 

Where the pleadinga;of either party are too vague, the Court may call for a 
further or fuller written statement, or may frame and record issues, 
until the case raised by the pleadings^is^ascertained with sufficient 
clearness. 17 C.,840. y 

Opposite parties^** 

(General). 

(1) Primarily this is^a party on the other side of the record to the applicants. 

Spohesv.lQro^^venor Go., (imi) 2 Q.B. 124— AnnualjVPractice (1908), 

Vol. I,[p 385. -ygr 

(2) Defendants“would2be refused leave^to interrogateEco- defendants who had 

put in no defence, there being no issue between them. Ma/tsliall v. 

Langley, W.N, (1889), 222. X 

(3) A party not on the other side of the record is*an opposite party within the 

meaning ofgthe rule, if between him and the applicant there is some 
right to be>djusted[in the suit,* whether .between two plaintiffs or two 
defendants. Shaw v. Smith, 18 Q.B.D. 193— Annual Practice (1908), 

Vol, I, p.:386. Y 

(4) A|tbird|party who has obtained an order giving Uberty;;to appear at the 

trial i^and oppose the plaintiff’s claim is in, the position of an opposite 
party to the plaintiff and of a defendant, and can, therefore, 
interrogatojthe plaintiff and be interrogated by|him.“i;de 7 i v. Wecvrdale 
Co., 35*C.I).;287-- Annual Practice (1908), Vol. I, p. 380. Z 

(5) A defendant may obtain discovery or inspection as againstla co-defendant, 

iffithe^latter can*be*rogarded as an opposite party. 17 B. 384. A 

(6) A husband and wife may be*^ separately^interrogated. Smith v, Berg, 36 

L.T. 471 -“Annual .Practice (1908), JVol. I, p. 409. B 

2.20n an application for leave to deliver interrogatories, the o.xxxx^,^ 
Particular inter- particular interrogatories proposed to be delivered 
i^^ries to be sub- shall be Submitted to the Court. In deciding 
upon such application, the Court shall take into 
account"any offer, which may be made by the party sought to be 
interrogated to deliver particulars, or to make admissions, or to 
produce documents relating to the matters in question, or any of 
them, and leave shall be given as to such only of the interrogatories 
submitted as the Court shall consider necessary either for disposing 
fairly of the suit or for saving costs. 


3861 42 
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Act Y of 1908 (CODE OF civil proceduke). [O. XI, rr. 2 & 3 


XXXI r, 3. 


(N otes.) 
oia Act. 

This rule is new. 


(English Orders and Rules). 

This rule corresponds to rule 2 of Order XXXI of the English rules. 


Duty of Court. 


(General). 


Under this rule, the Judge was not to settle the interrogatories but to decide 
what should be administered. Tye v. Willowjhbjjt 38 Sol. Jo. 338 
(Per Ohitty, J .) — Annual Practice (1908), Vol. I, p. 399. C 


Effect of allowing an interrogatory. 

Allowing an interrogatory does not preclude any objection being taken in the 
answer, under rule 6. Poeh' v. U(ty, (1894) 3 Gh. 282— Annual 
Practice (1908), Vol. T, p. 399. D 


3. In adjusting the coses of the suit inquiry shall at the instance 
Costs of inter- ot any party be made into the propriety of exhibit- 
rogatories. interrogatories, and if it is the opinion of 

the taxing officer or of the Court, either with or without an appli- 
cation for inquiry, that such interrogatories have been exhibited 
unreasonably, vexatiously, or at improper length, the costs occasion- 
ed by the said interrogatories and the answers thereto shall be paid 
in any event by the party in fault. 

(Note s). 
oxa Acu 


Section 123 of Act XIV of 1882 : — Same as above ; but, 

(1) the word “ exhibiting ” is used for the word “ delivering ; ” 

(2) instead of “ if it thinks,’’ the clause “ it it is the opinion of the taxing 

officer or of the Court” is substituted ; 

(3) the phraso either with or without aii application for enquiry ” is newly 

added ; 

(4) the words “ in any event ” after the word “ paid ” are also a^new addition ; 
(6) instead of the word ** borne ” the word “ paid ”Jis used. 

The effect of the two phrases newly added would seem to be that 

(1) the Court or tho tavmg officer is entitled to enquire into the propriety of 

exhibiting interrogatories either with or without an application from 
any party for that purpose and adjudge the costs occasioned thereby 
as it or he chose ; and 

(2) the costs adjudged* to be paid by the party in fault shall be paid by 

him, whatever the final! result litigation may be. 

(English Orders and Rules). 

This rule corresponds to rule 3 of Order XXXI of the English rules. 

(General). 

This rule does not apply to rent suits in Bengal — 'oide S. 148 (a) of Act Vn of 
1885. H 
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Form of inter- 
rogatories. 


4. Interrogatories shall be in Form No. 2 in o.xzzz,f 
Appendix C, with such variations as circumstances 
may require. 

(N o tes). 

oia Act. 


This rule is new. 

(English Orders and Rules). 

This rule Gocresponds to rule i of Order XXXI of the English rules. 


Corporations. 


6. Where any party to a suit is a corporation or a body of o.XXXJ^t 
persons, whether incorporated or not, empowered 
by law to sue or be sued, whether in its own 
name or in the name of any officer or other person, any opposite 
party may apply for an order allowing him to deliver interrogatories 
to any member or officer of such corporation or body and an order 
may be made accordingly. 

(N ot e s). 

Old A.ct« 


Section V24: of Act XIV of 1882 : — Same as above ; but the words “ joint stock 
company ” in the first portion and the word “ company in the closing 
portion of the section have been omitted and instead of the expression 
“ body corporate,” the word “ corporation ” is used. 

(English Orders and Rules). 

This rule corresponds to rule 5 of Order XXXX of the English rules. 

Section 124 of the old Code was a verhaiwi copy of the English rule; but, in 
the present Code, the words “ joint stool: company ” have been omitted, 
and instead of the w'ords “body ooiporate,’’ the word “corporation** 
is used. 

/. — Any member or officer of such corporation or body^*^ 

(1) Applicant at liberty to serve on any member. 

It is open for the applicant to show why one member and not another can give 
the information, or why one member can give information on one set 
of questions and another member on another set of questions. All the 
interrogatories might be delivered to different officers, each officer to 
answer those on which he had special knowledge. WiUon v, Ghv/ych^ 
9 O.D., p. 657 ; Berheleij v. Stanley Co., 9 O.D. 648 ; Be Alexandra 
Palace Oo., 16 O.D. 68; Tannetta and Co. v. Newport Dooh Co,, 6 Times 
Bep. 325; and Pacifiq^m v. Peruvian Uitano Co,, 28 Sol. Jo. 410 — 
Annual Practice (1908), Vol. I, p. 400. F 

«(2) Duty of officer interrogated. 

The officer or member is the representative or al ter ego of the body, for the 
purpose of answering the interrogatories. It is not his answer but the 
answer of the body, and, therefore, there is no obligation either to dis- 
close his knowledge, or to obtain and disclose the knowledge of other 
servants or agents of the body, acquired by him or them otherwise 
than in the course of his or their employment. Bericeley v. Standard 
Co., 13 C.D., p. 101 ; WeUbach Co, v. New Sunlight Co,, (1900) 2 Oh. 1 
—Annual Practice (1908), Vol. I, p, 400. G 
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I.—* ‘Any member or officer of such corporation or body.*'—(Goncluded). 

(3) Service, on whom necessary. 

The body is served with the application and, if it is dobired to interrogate a 
member who is not the secretary or other proper officer, the member 
also as a rule must be served. Chaddocli v. Biitish S,A» Go., (1896) 
2 Q*B. 153 — Annual Practice (1908), Vol. I, p. 400. H 

(4) Secretary — Duty of officer interrogated — Objection to person called on to 

answer. 

The secretary is, as a rule, the proper person to answer. An officer must, if 
selected to answer, and if he have no personal knowledge of the facts, 
apply to those servants of the company who may have such personal 
knowledge. The person proposed by the applicant will not be called 
on to answer, if the body show any reasonable objection to him. 
Berkeley v. Standard Discotmt Co., 13 O.D., p. 99 ; and Southwark 
Go. V, Quid, 3 Q.B D. 315—Annual Practice (1908), Vol. I. p. 401. I 


6 , Any objection to answering any interrogatory on the ground 
Objections to in- scandalous ^ or irrelevant 2 or not 

terrogatories by exhibited bona fide for the purpose of the suit, or 
answer. matters inquired into are not sufficiently 

material at that stage or on any other ground may be taken in 
the affidavit in answer 

(Notes). 

oia 


S. 125 of Act XIV of 1882 : — Aii> party called upon to answer interrogatories, 
whether by himself or by any such member or officer, may refuse to 
answer any interrogatory on the ground that it is irrelevant, or is not 
put bona fide for the purposes of the suit, or that the matter inquired 
after is not sufficiently material at that stage of the suit or any other 
like ground. 


Difference between the old and the new Act. 

While S. 125 of the old Act empowers a party called upon to answer inter- 
rogatories to refuse to answer them on the grounds montionod therein, 
the present Act requires tho party to state the objections to the inter- 
rogatories in th<‘ affidavit m answer. 

Rule 7, however, empowers tho Court to set aside mterrogatorios on application 
made for the purpose within seven days after service of interrogatories, 

(English Orders and Rules). 

This corresponds to rule C of order XXXI of tho English rules. 


(General). 

Objections to interrogatories to witness to be made in cross-interrogatories. 

Where interrogatories have been administered for the examination of a witness 
by one party and the other party delivers cross-interrogatories, the 
latter must, if he objects to any of the other party’s questions, make 
his objections on the face of his cross-interrogatories, and such objec- 
tions shall bo argued at tho hearing, 6 0-L.R. 171. J 



O. XI, r. 6] 


Act Y of 1908 (CODE OF civil proceduke). 


331 


7 .— the ground that it is scandalous,^' 

Interrogatories tending to criminate but material. 

Nothing can be scandalous which is relevant. Interrogatories, though tending 
to criminate or discredit the party interrogated, are not scandalous, if 
they are pertinent and material to the case of the interrogating party. 
Fisher v. Owen^ 8 G.D., p. 653 ; and Ibid, p. 651 ; and Allhmen v. 
haboixlieie, 3 Q B.D., pp.660, 661, 666 ; and National Association v. 
Smithies, (1906) A.G. 434— Annual Practice (1908), Vol I, p. 402. K 

“ Or irrelevant." 

(1) ReleYancy, how to be tested. 

The discover} must bo relevant to the matter in question between the party 
seeking the discovery and the party of whom it is sought ; and, for the 
purpose of testing the relevancy to a particular issue, the case of the 
party seeking the discovery upon that issue may have to be assumed 
to be true. — Animal Practice (1908), Vol. I, p. 402. L 

(2) Disclosure of title, when necessary and when not. 

In all actions where the title to land is in question, a party is bound to disclose 
the nature of his title where that title is his case, e.g., in cases of 
trespass, defendant is lioundto disclose his title. But a defendant in 
o^cotmont is not bound to give any discovery relating to his own title ; 
for, his case is not that he has a title, but that the plaintiff has no 
title ; though, in ejectment actions, there is the same right to interro- 
gate and have discovery of documents as in other actions. Cayley v. 
Sandycroft and Co., 33 W.R. 677 ; and Miller v. Kirwan, (1903) 2 I.B. 
120 ; Jjyell v. Kennedy, 8 App. Gas. 217— Annual Practice (1908), 
Vol.I, p. 396. M 

3,..-^* Or that the matters not sufficiently material at that stage.** 

<1) Question of damages— Interrogatories. 

Where the question is only as to the amount of damages to be awarded, the 
defendant is entitled, by means of interrogatories, to elicit all the 
information which will enable him to fix" the amount. But, if the 
contest is as to the right to damages, interrogatories directed to the 
amount of damages will not he allowed ; such an enquiry is premature 
as the plaintiff’s right to damages must first he determined. 14 C. 703.N 

<2) Right to relief— Proof of— Preliminary. 

The Court is always unwilling, before the right to relief is established, to make 
an order for discovery which may be injurious to the defendant and 
will only be useful to the plaintiff, if he succeeds in establishing his 
title to the relief. Cotton, B.J., in Fennessy v* ClarUy 37 O.I)., p. 18'» 
— Annual Practice (1908), Vol. 1, p. 408. 0 

4.—** Or on any other ground.** 

(1) Other grounds. 

Besides the grounds mentioned in the rules for resisting discovery, as of right, 
there are four others, 'oiz . : — 

(1) Being criminatory or penal. 

(2) Being within the doctrine of legal professional privilege. 

(3) Disclosing the party’s evidence. 

(4) Being injurious to public interests.— Annual Practice (1908), Vol. I, 

p. 387. P 
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4.—^^ Or on any other ground:**— (Gontmu&d), 

(2) Principle of exemption— Legal adviser. 

(а) Professional legal advice and assistance is at times essential in the interests 

of justice, and without the existence of some protection, it could not be 
obtained safely or effectually ; but the privilege does not extend beyond 
■vshat is reasonably necessary for that purpose. It does not exist in 
respect of any person except a legal professional agent. — Annual 
Practice (1908), Vol, I, p. 889. Q 

(б) Legal professional privilege can be waived ; but the privilege is that of the 

client and not of the adviser. The adviser is, therefore, hound to 
claim the privilege unless the client has waived it Galcraft v. Guest, 
(1898) 1 Q.B 759 ; and Anderson v. Banhof Columbia, 2 G.D., p. 649 ; 
Procter v. Smiles, 55 L.3.Q.B. 527 — Annual Practice (1908), Vol. I, 
p. 889. R 

(c) The privilege does not attach to ciommunications passing for the purpose 
of contriving a fraud. — A.nuual Practice (1908), Vol. I, p. 389. S 

(3) PviTilege, whether litigation pending or not. 

{a) Communications passing directly between the party and his legal profes- 
sional adviser, (i.e,, professional communications of a confidential 
character, for the purpovSe of getting legal advice and nob communica- 
tions of every sort), arc privileged whether they pass in reference to 
pending or anticipated litigation or nob. Minei v. Morgan, L B. 8 
Oh. 361 ; Mostyn v. West Mostyn Co., 34 L.T, 531 ; Wheeler v. Le 
Marchant, 17 O.D., p. 682, explained in B. v. Bullivant, (1900) 2 Q.B,, 
p. 168; and see JBadie v. Addison, 31 W.B. 320 ; Bowden v, Blahey, 
28 Q.B.L. 332 ; Pearce v. Poster^ 15 Q.B.D. 114 — ^Annual Practice 
(1908), Vol. I, p. 390. T 

(5) The privilege Is not confined to actual legal advice, hut includes statements- 
therein of facts, Ainsworth v. Wilding, (1900) 2 Oh. 316 — ^Annual 
Practice (1908), Vol. I, p. 891. 0 

(c) The litigation for which the privileged communication is made need not be 
the litigation in which the discovery is sought, hut may be other 
litigations either with the same or other persons, and either involving 
the same or different subject-matter, or questions ; for as a genersd 
rule, “ once privileged always privileged.*’' Galcraft v. Guest, (1898) 
Q.B,, p. 761 ; Goldstone v. Williams, (lb99) 1 Oh., p. 391 ; Bullock v. 
CorriCf 3 Q.B.D. 866 ; Nordon v. Be fries, 8 Q.B,D, 608— Annual 
Practice (1908), Vol. I, p. 898. y 

(4) Diieovering eyldence. 

(a) A party is not bound to discover the evidence of his case as it would enable 
an unscrupulous opponent to tamper with the witnesses, and to 
manufacture evidence in contradiction and so shape his case as to 
defeat justice. Benhow v. Lour, 16 O.D, p, 95 ; Be Btrachan, (1895) 
1 Oh., pp, 446, 447-48— Annual Practice (1908), Vol, I, p. 896. W 

(5) A party must discover the nature of his case or the facts on which he relies 
in support of his ease, as distinguished from the evidence of his case 
or of the facts, or from the way in which he is going to make out his 
case, or the line of facts not being facts directly in issue on which he is 
going to rely in support of his case, or the conduct of his case at the 
trial. Eade v, Jacobs, 3 Ex. D., p. 337 ; A-G, v. QasUll, 20 O.D., 
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^ Or on any other ground.^* — [ConclufJed), 

p. 529 ; Marrioitx. Chamberlain, 17 Q.B.D. 54, Horton v. Dalby^ (1907) 

2 K.B. 18 ; hever v. Associated Neiospape7-s, 23 Times Rep. 622 ; 

Benhow^. Lon, 16 C.D., pp. 96-98; Bolckow v. Fisher, 10 Q.B.D. , 
p, 170 ; Bidguay v. Smith, 6 Times Rep. 275 ; Milhank v. Milhank, 

(1900) 1 Oh. 376 — Annual Practice (1908), Yol. I, p. 395. X 

(5) Interrogatory as to nature of conversation, etc. —Sub stance to be given. 

Where a transaction, or conversation, or what happened on a particular occa- 
sion, IS disputed or is otherwise material, a party must give the sub- 
stance (not the details) of it or his version of it. Bade v. Jacobs, 3 
Ex. D. 335 — Annual Practice (1908), Yol. I, p. 395. Y 

(6) Any other like ground. 

What a party or witness may not be asked in the witness-box, he cannot be 
interrogated upon. 15 B. 7. Z 

(7) Disclosure of^names of witnesses, whether permissible. 

It is not permissible to ask the names of persons merely as being the witnesses 
whom the other party is gomg to call, when their names do not form 
any substantial part of the material facts of the case ; but, whore the 
name is a material fact, it must be disclosed, and it is no answer that, 
in giving the information, the party may disclose the names of his 
witnesses. Marriott v. Chamherlam, 17 Q.B.D. 164— Annual Practice 
(1908), Yol. I, p. 397. A 

5.— ‘‘ May be taken in the affidavit in answer.'* 

(1) Objection to answer — Fresh facts or matter for argument — How to be stated. 

If fresh facts are relied on as reasons for not answering, they should be set out ; 
but, if the objecciou is a mere matter of argument, and not a state- 
ment of new facts, and the Judge sees that the answer is sufficient, he 
is right in refusing to require the objection to bo stated in the answer. 

Where the question is irrelevant, no reason need be given. Smith 
V. Berg, 36 L.T., p. 472 ; erod’JChurch v. Perry, 36 Ii.T. 513— Annual 
Praotioe (1908), Yol. I, p. 402. B 

(S) Objections to interrogatories, how to be taken. 

When an order for the administration of interrogatories is properly made, a 
party 'objecting to the interrogatories may, at his peril, omit to answer 
the interrogatories to which he objects; but the more prudent course 
is to file his affidavit in answer, stating in it his objections to answer 
such questions as he objects to, 5 0. 707 = 5 C.L.B. 509. G 

7. Any interrogatories may be set aside on the ground that 0JCXXI,r.i 
Setting aside and exhibited unreasonably or vexa- 

striMnj! out inter- tiously, or struck out on the ground that they are 
rogatones. prolix, oppressive 1, unnecessary 2 or scandalous S; 

and any application for this purpose may be made within seven 
days after service of the interrogatories. 

(Notes). 

01a Aet. 

This rule is new. 
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(English Orders and Rules). 

This rule corresponds to rule 7 of 0. XXXI of the English rules. 

Oppressive.'' 

(1) Interrogatories must not be of such a nature as to be oppressive and to 
exceed the legitimate requirements of the particular occasion. . White 
V. Credit Befurm, (1905j 1 K.B. 659— Annual Practice (1908), 
Vol. I, p. 404. D 

f2) It is not because answering an interrogatory would involve trouble, or 
expense, or the disclosure of private or business or confidential matters 
of the party or a stranger, that the interrogatory is oppressive, if the 
discovery is material at that stage and the object of the party seeking 
the discovery cannot, so far as it is legitimate, be obtained in any 
more convenient way , although it would be oppressive if not clearly 
material,— Annual Practice (1908), Vol. I, p. 404. E 

“ Unnecessary." 

Actions for libel against periodicals or papers. 

In actions against newspapers or trade periodicals, wborc responsibility for the 
publication ‘of the alleged libel is admitted, the practice is, id the 
absence of any special reason to the contrary , to refuse to compel the 
defendant to disclose the name of the writer of the libel, or of his 
informant, or produce the manuscript, or answer as to its possession 
or contents. Plymouth^ etc., Society v. Traders* Association, (1906) 1 
K.B. 403 ; Hope v. Brash^ (1897) 2 Q.B. 188 ; Hennessy v. Wright, 24 
Q.B.D. 441 ; Parnell v. Walter, Ibid 441 ; Gibson v. Evans, 23 Q.B.D. 
384 ; Mackenzie v. Steinkopf, 6 Times Rep^ 141 ; Hope v. Brash, 
and British Co. v. Wright, 32 W.R. 413 ; and Blanc v. Burrows, 12 
Times Rep. 521 — Annual Practice (1908), Vol. I, p, 405. F 

“ Scandalous." 

Whore interrogatories are scandalous, or in any way an abuse of the process of 
the Court, the Court naay interfere at any stage. 6 C, 707 = 5 
O.L.R, 509. G 


8 . Interrogatories shall be answered by affidavit to be filed 
Affidavit in an- within ten days, or within such other time as the 
Court may allow. 

oi<a 


swer, filing. 


S* 126 of Act XIV of 1882 Same as above ; but the words in the Court ” 
after “filed ” and the words “ from the service thereof ” after “ days " 
have been omitted. 


9. An affidavit in answer to interrogatories shall be in Form 
■porm of affidavit No. 3 in Appendix G, with such variations as 
answer. circumstances may require. 

oia Act. 

This rule is new. 
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10 . No exceptions shall be taken to any affidavit in answer. 
No exception to ^ut the Sufficiency or otherwise of any such 

^ taken. affidavit objected to as insufficient shall be deter- 

mined by the Court. 

oia Aou 

This rule is new. 

(English Rules and Orders). 

This rule corresponds to 0. XXXI, r. 10 of the English rules of which it is 
a verbatim reproduction, with the difference that the words, or a 
Judge on motion or summons ^ occurring after the word ** Court” 
at the end of the English rules are omitted here. 

11. Where any person interrogated omits to answer, or answers 

rorder to answer insufficiently! , the party interrogating may apply 
or answer further. ^-j^e Court foi* an order requiring him to answer, 

or to answer further, as the case may he. And an order may be 
made requiring him to answer or answer further, either by affidavit 
or by vivd^ voce examination, as the Court may direct. 

(Note s). 

oia agu 

S. 127 of Act XIV of 1882 -.—Same as above ; but the words or refuses ” after 
omits ” and the proviso at the end of the section of the old Act, vie,, 
provided that the Judge shall not require an answer to any 
interrogatory which in his opinion need not have been answered under 
section 125 ” are omitted. 

(English Orders and Rules). 

This rule corresponds to rule 11 of Order XXXI of the English rules. 

/ -“Or answers insufficiently.*^ 

(1) Insufficiency cf answer— Question of truth not gone into 

The question is whether the answer is ingufficiont ; the Court has not to go into 
the question of its truthfulness. Annual Practice (1908), Yol. I, p. 407.B 

(2) Cross-references in answers. 

A party may, in answering an interrogatory, refer to bis answers to the other 
interrogatories, but the cross-references must not complicate the 
answer so as to make it difficult to say what is or is not sworn to, 
Lyell V. Kouiedy, 27 O.D., p. 15 ; and Walker v. Daniell, 22 W.R. 695^ 
— Annual Practice (1908), Vol. I, p, 407. I 

(3) Evasive answer— Practice. 

An evasive answer may be ordered to be taken off the file altogether, in an ex- 
treme case ; but the usual practice is to order a further answer. J^^urber 
V. King, 29 V/,R, 636; Hill v. Eart’-Dam, 26 O.D. 470; and LyeU 
V. Keiimdy, 27 O.D., p, 28 — Annual Practice (4.906), Vol. X, p. 408. J 

(4) Embarrassing answer insufficient. 

When an answer is couched in a form which makes it embarrassing, Le,, which 
prevents the person who asks for it from using it without having 
tbrast upon him irrelevant rCattdr as part of it, it is insufficient. It 
is, t however, legitimate to explain or qualify an^answei?. ttyelV'v^. 

3351 43 


0 . 

r.ia. 
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/ • — “ Or answers insufficiently . ' ^ — {Concluded). 

Kennedy, 27 G.D., p. 28, citing Peyton v. Harting, L.E. 9 O.P. 9 ; h. 
V A . 33 W R. 44 ; Bicharda v. Craushay, 8 Times Rep. 44G— Annual 
Practice (1908), VoJ. I, p. 408. K-M 

(5) Duty of persons ansvtering— Information from others, when necessary. 

A party must answer to the best of his knowledge, information, and belieL.Jie is 
bound to state all the information, of whioh ho is personally possesse'3 
at the time he is interrogated, from whatever sources or persons it 
has been derived ; but he is not bound to obtain the information of 
any one except his agents. Annual Practice (1908), Yol. I, p. 408. N 
(6.) iSict of omission or agents, duty of person answering regarding. 

(a) Where a party is interrogated as to matters presumably or admittedly dong 

or omitted to be dene by his agents or servants or in their presence, in 
the course of their employment, he is bound to obtain the information 
from them ; and he does not sufficiently answer by saying that he does 
not know and has no information on the subject. His agent’s knowl- 
edge is, in law, his own knowledge in such matters. BolcKoie v. Fisher, 
10 Q.B D. 161, 169, 171 ; Rasbotham v. Shio^shijCi dx., Co., 24 C.D. 
110 ; and And&rson v. Ba7ik of Columbia, 2 C.P. 644, G67, 659.— 
Annual Practice (1908), Vol. I, p. 408. O 

(b) But a party is not bound to obtain and disclose the knowledge acquired by 

his agents or serv'ants, otherwise than in the course of their employ- 
ment. Welsbach Co. v. Nsw Sunhglit Co., (1900) *2 Ch., p. 10— 
Annual Practice (1908:, Vol. I, p. 408. P 

(7) “Agents.” 

’ mciudfs bankers or solicitors. AlhoU Smith, (1896) 2 Ob. Ill— Annual 

Practice (1908), Vol, I, p. 408. Q 

(8) Agents not in service. 

Where agent is no longer under the control or service of the party, it would 
not be reasonable to force the party to communicate with him, and 
he will be, therefore, relieved from the obligation. So also where the 
party is dead, Boickow v. Fisher, 10 Q.B.I> 1C9, 171— Annual 
Practice (1908), Vol. I, p. 408. R 

(D) Privileged document. 

An information may have to be given, although the document containing it is 
privileged. Sotithwairk Co. v. Quick, 3 Q.B.D., p. 321 — Annual 
Practice (1908), Vol. I, p. 408. S 

(10) Examination of documents for answering. 

A party must also examine documents in his possession or power if ueoepsary ; 
but he IS not bound to go and search documents which are equally 
accessible to the party seeking discovery. 

Rote. — A document will be deemed to be in his power, if he has an enforceable 
right to inspect it ; he is bound to exercise that right and even take 
proceedings to enforce that right, if wrongfully refused to him. 
Annual Practice (1908), Vo). I, p. 408. T 

12. Any party may, without filing any affidavit, apply to the 
Application for Court for an order directing any other party i to 

discovery of doou- any suit to make discovery on oath, of the docu- 

ments which are or have been in his possession or 
power 2, relating to aony matter in question therein. On the 
hearing of such application the Court may either refuse or adjourn 
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the same, if satisfied that such discovery is not necessary, or not 
necessary at that stage of the suit, or make such order, either 
generally or limited to certain classes of documents 3, as may, in 
its discretion, be thought fit : Provided that discovery shall not be- 
ordered when and so far as the Court shall be of opinion that it is 
not necessary either for disposing fairly of the suit or for saving 
costs. 

(Note s). 

Old A.ct. 

S. 129, first clause, Act XIV of 1882 .—“The Court may, at any time during, 
the pendency therein of any suit, order any party to the suit to 
declare by affidavit all the documents which are or have been in his 
possession or power relating to any matter in question in the suit, and 
any party to the suit may, at any time before the first hearing, apply 
to the Court for a lihe order.” 

(General). 

(1) The Court is not restricted to requiring from a party one affidavit of 

documents only ; it may require another at any time, but only if it 
not unreasonable to suppose from certain sources, or there is a reason- 
able probabihty, or presumption, or ground for suspicion derived from 
such sources^ that he has other relevant documents in his possession. 
The opponent cannot show by a contentious affidavit, that the affi- 
davit is insufficient. Gomp, Finatic* v, Pemvian Guano Co., 11 
p, 63 ; and Lijell v. Kennedy, 27 O.D,, p. 20 ; Hall v. Truman, 29 
C.D. p. 319; and Jones v. Montevideo Gas Go,, 5 Q.B.I)., p. 658 — 
Annual Practice (1908), Vol. I, p. 412. 

(2) An interrogatory, as regards documents, would bo allowed, only if the Court 

were satisfied that there might he some specified relevant documents, 
in the party’s possession and a prima fac%e case were shown. Other- 
wise, it would amount to a cross-examination on the affidavit of docu- 
ments which was not permissible. Mall v. Truman, ^9 C.D. $07; 
Nicholl V. Wheeler, 17 Q.B.D. 101; Morris v. Edwards, 23 Q.B.D. 
287 ; 15 A.G. 309— Annual Practice (1908), Vol. I, p. 412. y 

(3) III order to see whether there may bo material documents, the pleadings,, 

affida\dts, and any proceedings in the action may be looked at ; but 
the Court ought not to require affidavits in support of the application. 
Annual Pfactioe (1908), Vol. I, p. 411. W 

/.— ‘Miiy other party.** 

|l) Foreign principal suing in the name of agant, duty of. 

Where a foreign principal, resident abroad, was the real plaintiff and was suing 
by hi^ agent* who was dealt with as agent and not as principal, the 
Court would not allow the nominal plaintiff to proceed, imtU the real 
plaintiff had done everything he would have had to do if his name- 
were on the record ; ajj action would, therefore, be stayed until the* 
principal had mad»a» affidavit of doeumente. Willis v, Baddeley, (1892)« 
2 0^ B. 324r-Anaual Psmtm (1903), Vol. I, p. 409. X 
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Any other party, ^—[Concluded). 

<(2) Persons suing in other’s names, order against. 

Where persons sue in other person’s names, these latter are in point of law the 
plaintiffs, and must obey any orders for discovery or production of docu- 
ments which have been made against them. Wilson v. Eaffalovitch, 
7 Q.B D*, pp. 557, 558 — Annual Practice (1908), Vol. I, p. 409 Y 

Which are or in bis possession or powen^^ 

'(1) Possession or power, meaning of. 

These words do not here bear the limited meaning which they bear in rule 14. 

All documents must be included in which the party has any posses- 
sion or property jointly with others, or even in which he has no pro- 
perty at all, if they are in his corporal possession (but not if they are 
not in his corporal possession). Annual Practice (1908), Vol. I, 
p. 410. 25 

(( 2) Duty to search for documents. 

A party must make careful search for all relevant documents in his own physi- 
cal possession, and proper enquiries and efforts as to those which are 
not, e.g.f documents abroad. Annual Practice (1908), Vol. I, p. 410. A 

<3) Right to discovery— Documents In possession of persons interested. 

The light to discovery extends to documents in the possession of any persons 
interested, that is, persons on the same side as the plaintiffs, though 
not parties to the action, and whether they are the property of 
these persons jointly with the plaintiffs or their sole property. London 
and Provincial Go. v. Chambers^ 5 Com. Oa. 241— Annual Practice 
(1908), Vol. I, p. 410. B 

3,—** Either generally certain classes of documents.^ ^ 

Suit for possession— Documents— Title deeds. 

In a suit for possession, the order that the party in possession do set forth a list 
of documents, is to be oordined to documents other than title deeds ; and 
where the title deeds are required on special grounds, those grounds 
should be set forth by affidavit. Oor. 66. C 

13. The affidavit to be made by a party against whom such 
Affidavit of docu- order as is mentioned in the last preceding rule 
has been made, shall specify which (if any) of the 
documents therein mentioned he objects to produce, and it shall be 
in E'orm No. 5 in Appendix C, with such vaxiationsas circumstances 
may require. 

(N o te s). 

Oia AaU 

S, 129, second clause, Act XIV of 1882 “ Every affidavit made under this 

section shall specify which (if any) of the documents therein men- 
tioned the declarant objects to produce, together with the grounds of 
such objection.” 

(English Orders and Rules). 

'This rule corresponds to-rule 13 df Order XXXI of the English rules. 
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(General). 

(1) Description of documents. 

(а) It is sufficient if the documents are described in such a manner as to enable 

production, if ordered, to be enforced. Taylor v. Batten^ 4 

pp. 87, 88 ; Budden v. WilKinsoiu (1893) 2 Q.B, 432-^Annual Practice 

(1908), Vol. I, p. 413. D* 

(б) A description of the documents must be given so that the adversary may be 

able to say if he wants to see them ; but the description should not be 
unnecessarily long, and, if so, the affidavit itself may be taken off the 
file as being prolix or oppressive, or the party may be ordered to par 
the unnecessary costs occasioned thereby. Hill v. Hart Davis, 26 O.I>. 
470; Walker y, Poole, 21 O.D., p. 836 — Annual Practice (1908) , 
Vol. I, p. 413. E 

(c) Where protection is claimed *:for certain documents, it is not necessary to- 

describe them. It is enough if they are sufficiently identified, so as to* 
support the claim to protection. Budden v. Wilkinson (1893), 2. 
Q.B. 432— Annual Practice {1908j, Vol. I, p. 413. .F 

(d) Where privilege is claimed for letters, it is not necessary to state the dates, 

or the names of the writers, or such other particulars as might enable- 
the opponent to discover indiroctly the contents. Gardner v. Irvin, 4 
Ex. D., p. 53 ; and Kain v. Farrer^ 87L.T.,p. 470 — Annual Practice 
(1908), Vol. I, p. 413. G 

(2) Privileged doouments— What affidavit should contain. 

An affidavit ought not to say that the documents are privileged, which is a 
statement of law, but ought to set out the facts from which the Court 
can see that the party’s view of the law is right. Gardner v. Irvin, 4 
Ex. D., pp. 52, 63— Annual Practice (1908), Vol. I, p. 413. H 

(3) Insufficient claim of protection— Further affidavit. 

Where protection has been insufficiently claimed, the party is, as a’rulo, allow- 
ed to make a further affidavit for the purpose of making good his claim 
to protection ; and so, also, if the affidavit does not sufficiently show 
which documents are entitled to protection, he will be allowed toimake 
a further affidavit to identify those entitled to protection, Taylor v. 
Batten, 4 Q.B.D., p. 88 ; Kain v, Farrer, 37 L.T., p. 471 ; Bulman v. 
Young, 31 W.R. 766 ; Roberts v, Qppenheim, 26C.D., p. 733 ; Kennedy 
V. Lyell, 8 App. Gas., p. 229 — ^Annual Practice (1908), Vol. I, p. 413. I 

(4) “ Agent ” in Form No. 5, App. C.— Meaning of. 

The word “ agent ” used in Form No, 5, Appendix 0, as per rule 13, means a 
person whose custody would be substantially that of the party 
Annual Practice (1908j, Vol. I, p. 409. J 


14. It 'shall be lawful for the Court, at any time during the q, xxzi 
Produotionof pendency of any suit, to order the production by 
documents. party thereto, upon oath, of such of the 

documents i in his possession or power 2, relating to any matter in 
question in such suit 3, as the Court shall think right ; and the 
Court may deal with such documents, when produced, in sucli 
manner as shall appear just 
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(Notes), 

oia Acc« 

S. 130 of Act XIV of 1882 : — Same as above ; but instead of “ the Court may,” 
the expression “ it shall be lawful for the Court ” is used, and the 
words “ on oath ” are added after the word “ thereto.” 

(English Orders and Rules). 

This rule corresponds to rule 14 of Order XXXI of the English rules. 

(General). 

(1) Sealing up of documents. . 

{a) The mere fact that a few unimportant portions of sealed-up matter ought 
not ro have been sealed up was not sufficient to authorise the unseal- 
ing of the whole. P%cketing v. P., 25 O.D. 247 — Annual Practice 
(1908), Vol. I, p. 416. K 

(b) Any part of a document may be sealed up or otherwise concealed under the 

* same conditions as a whole document may be withheld from produc- 

tion. The party’s oath for this purpose is as valid in the one case as 
in the other. Annual Practice (1908), Vol. I, p. 416. h 

(2) Production— Whether can be refused by party. 

Under this rule, the party has no discretion to refuse production unless the 
documents are privileged. 2 B. 453, see also Annual Practice (1908), 
Vol. I, p. 414. M 

/.— “/f shal! be lawful* * ••prodactlon by any party thereto., ** the 

documents.* \ 

<1) Order for production— Admission of possession and relevancy. 

No order for production of a document can be made against a party, unless he 
has directly or indirectly admitted both possession and relevancy. 
But where its contents or effect are known to the Court, the Court 
can judge of its relevancy. Annual Practice (1908), Vol. I, p. 414. N 

(2) Order how to be made. 

The order referred to m this rule is meant to be served on the party to whom 
* it is given and not merely to be verbally announced, so that compliance 

would depend on his memory, or his understanding of it. 58 P.R. 
1898. 0 

(3) Power of Court to order production— Discretion. 

Though, under the Evidence Act, the Court has no power to order production of 
absolutely privileged documents, yet, under rule 14, the Court does 
possess the discretion, and the discretion is to be exercised according 
to the practice of the Court ; and although a document may not be 
such as passed directly between the legal adviser and the client, yet, 
if it is clear that it was obtained confidentially for the purpose of 
being used in litigation and with a view to being submitted to the 
legal adviser, then the Court will not compel the production of such a 
document. 7 Bom. U.R. 709. p 

(4) Party’s oath regarding protection conolusive. 

The affidavit of the party is conclusive m the]|oase of documents admittedly 
relevant, forfwhich protection is claimed. Annual Practice (1908), Vol. I, 
p. 411. q 
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I.—** It shall be lawful •*. ^production by any party thereto the 

d ocuments, ( Co7ic kt4ed ) . 

(5) Party’s oath regarding relevancy coaclusive— -Mere suspicion insufdoient. 

The party’s oath that a particular document is irrelevant is conclusive against 
ordering its production, unless the Court is satisfied from certain 
definite sources that, in spite of his oath to the contrary, the docu- 
ment is relevant. Mere suspicion that the document may he relevant, 
though sufficient to justify the Court m ordering a further affidavit, 
does not entitle the Court to order production. When the farther 
affidavit has been made and the relevancy clearly denied, the Court 
can go no further. It cannot disregard the party’s oath unless reason- 
ably satisfied of its untruth. Annual Practice (1908), Vol. I, p. 411. R 

(6) One partner of a firm represents the other partners for the purposes of production 

of doonmeiits- 1 B. 496 S 

2. — his possessi'yn or power.** 

(1) Possession or power— Meaning of. 

Possession or power ” for the purpose of justifying an order for production has 
a narrower meaning than for the purpose of inclusion in an affidavit 
of documents. For the purpose of an order for production, it means 
sole legal possession, a right and power to deal with them. Joint 
possession with other persons is not sufficient. Kearsley v . Philipps, 
10 Q.B.D. 36, 40 ; and Murray v. Walter, Or. and Ph. 114— Annual 
Practice (1908), Vol. I, p. 414. T 

(1-a) Applicability of rnles. 

(а) This rule does not apply to a general order by the Court that all the docu- 

ments in the defendant’s possession should be produced by a particu- 
lar date, without any particular object iu view, and the defence should 
not be struck out under rule 21 for non-compliance with such an order, 
68 P.R. 1898. U 

(б) Rule 14 refers to documents which arc in esse, and not bo documents which 

the Court desires to be brought into existence. 69 P.R, 1892. V. 

(2) Document not in sole possession of party— Procedure. 

Where the document is not in the party’s sole legal possession, it is sufficient 
for him to state the fact. It is not necessary to allege or show the 
refusal of the co-owners, but he must state their i\ames and the nature 
of their ownership. Kearsley v, Philipps, 10 Q.B.D. 36, 465 ; and 
Bovill V. Cowaji, L.R. 6 Ch. 495 — Annual Practice (1908), Vol. I, 
p. 414. W 

(3) Documents not in possession of party— Order respecting. 

An order under this rule could not be legally given in respect of documents not 
in existence and, therefore, not in the possession or power of the party, • 
afi the time the order was passed. 58 P.R. 1898. 

3, — Relating to any matter in question in such suit*** 

(1) Relating to,” meaning of. 

(a) Documents containing information, which may either directly or indirectly 
enable the patty seeking discovery either to advance Jiis own case, or 
damage that of his adversary, or which may fadrly lead him to a train 
of inijuiry which may have either of these two consequences, have 
been held to be documents relating to the suit. Oomp, Fin. v. Peru- 
vian Guano Co., 11 Q.B.D., p. 63— Annual Practice (1908), Vol. I, 
p. 416. Y 
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3.^** Refating to any matter in question in such suit. --(Concluded). 

(b) The words “ relating to ” do not confinethe operation of the rule to such 
documeats as would be admissible in evidence^ Every document which 
will throw any light on the case comes within the meaning of these 
words, Comjp. Fin. Pernma i Guam G'o,, 11 Q B^D., p. 62 , Bustros- 
White,! Q.B.D., p. 425; a.xi6. Hutckii\son v. Glover, 1 Q.B.D., 
p. 141— Annual Practice (1908)^ Vol. I, p. 415. Z 

A.nd tbe Court may deal. .as shall appear lust.** 

(1) Discretion— How and when to be exercised. 

The principle on which the discretion, given to the Court to deal as it deemed 
Just with documents produced before it under rule 14, should be 
exercised is that, where the documents have been filed as relating to 
matters in issue in the suit, the opposite party should be allowed to 
inspect and take copies of them, unless they relate exclusively to the 
case of the party producing them, and contain nothing to support his 
opponent’s case. 80 M. 230=17 M.L.J. 79=2 MJL.T. 88. JL 

(2) Power of the High Court to interfere with the discretion of the original Court. 

Where documents are produced in obedience to an order of the Court made 
under this rule, the Court has jurisdiction to deal with such doou- 
« ments, when produced, in such manner as appears Just. The High 
Court cannot interfere, in revision v\ith the discretion exercised by the 
lower Court under this rule. 30 M. 230=17 M.L.J. 79 = 2 M.L.T. 88. B 


OiXXXJ, 
r. 25. 


15 . Every party to a suit shall be entitled at any time to give 

notice to any other party, in whose pleadings or 

Inspection of V . 

documents referred amaavits reference IS made to any document i, to 

produce such document for the inspection of the 

party giving such notice, or of his pleader and 

to permit him or them to take copies thereof ; and any party not 

complying with such notice shall not afterwards be at liberty to put 


any such document in evidence on his behalf in such suit unless he 
shall satisfy the Court that such document relates only *to his own 
title he being a defendant to the suit, or that he had some other 
cause or excuse which the Court shall deem sufficient for not 
compl3dng with such notice, in which case the Court may allow the 
same to be put in evidence on such terras as tO’ costs and otherwise 
as the Court shall think fit. 


(Notes), 

Old Act. 

S. 131 of Aofc XIV of 1882 : — “Any party to a suit may,, at any time, before or 
at the hearing thereof, give notice through the Gourbio any other party 
to produce any specified document for the inspection of the party giving 
such notice, or of his pleader, and to permit such party or pleader to* 
take copies thereof. 
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No party failing to comply with such notice shall, afterwards, be at liberty to 
put any such document in evidence on his behalf in such suit, 
unless he satisfies the Court that such document relates only to his 
own title, or that he had some other and sufficient cause for not com- 
plying with such notice.” 


(English Orders and Rules). 

This rule corresponds to rule 15, Order XXXI of the English rules. 


(General). 


(1) Scope and object. 

{a) There is a btoad distinction between an application for general discovery of 
documents and an application for production of documents- referred to 
in the pleadings ; these rules were intended to give the opposite party 
the same advantage, as if the documents had been fully set out in the 
pleadings ; the party against whom the application is made must give 
immediate production of documents referred to in his pleadings or 
affidavits, unless he can show good cause why he should not. Quilter 
V. Heatley, 23 O.D., pp. 48-51— Annual Practice (1908), Vol. I, p. 417.C 


(6) But these rules do not take away any right which the party would have to 
protect the document from inspection; ia*suoh a case he will not be 
compelled to produce it, but he will become subject to the penalty of 
not being at liberty to put^t in evidence. B^herm v. Oppeihh&un, 26 
O.D. 724 —Annual Practice (1908), Vol. I, p. 417. D 


(2) Principle. 

A Judge has no jurisdiction to direct inspection of documents except as pro- 
vided in rules 15 and 18 (2) . The effect of these sections is to make either 
the specification of a document by the party socking the inspection,, 
or its disclosure by the other side (in plaint, vnritteii statement, or 
otherwise), an essential preliminary to the* right of inspection. So, an 
order for inspection of documents, not disclosed by defendant, is invalid 
when plaintiff had not specified it. 4 Bom.L.R. 342. E, 


(3) Objection to inspection of documents— Immateriality. 

Where inspection of documents is objected to on the ground of immateriality,, 
the Court will, if necessary, order them, to be produced for its ovvir 
inspoction, in order to judge- of their materiality. 28 C. 424. P 

(4) Right of defendant to get copies of documents. 

A defendant is entitled, under the Madras High Court rules, to be furnished 
with a copy of documents sued on, which are deposited with the plaint. 
21 M. 490. a 


/.—“//I whose pleadings or affidavits reference is made to any document,'* 
(1) Affidavits,'' meaning of. 

“ Affidavits " includes answers to interrogatories but not affidavits of documents. 
Moore v. Peachey, (1891) 2 Q.B. 707 — Annual Practice (1908), Vol. I, 
p. 417. H 

2) Affidavit of documents obtained by one defendant — Right of another defendant 
to production. 

Where one of several defendants obtains from the plaintiff an affidavit of docu- 
ments, the Court can, under this rule, order production to any other 
defendant of documents, the possession auSl relevancy of which is 

3851 44 
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whose plead Jags or affidavits reference is made to any 
document. (Concluded), 

admitted by the plaintiff in such affidavit, without the machinery of 
a fresh affidavit of documents and a deposit by the defendant for that 
purpose ; but only of documents relevant to the matters in question 
between himself and the plaintiff. PardifsSynd.v, Alexander^ (1903) 
1 Oh. 191 — Annual Practice (1908), Vol. I, p. 414. I 

(3) Reference, what constitutes. 

(a) The documents need not be identified or particularly described. It is suffi- 
cient if they are referred to generally. Smith v. Harris, 48 L.T. S69 ; 
Re Creiit Go., 11 O.D. ‘256^Annual Practice (1908), Vol. I, p. 418. J 
[h) Where entries in a book are referred to, inspection will be limited to those 
entries. Quilter v. Ueatleij, 23 C.D. 42 — Annual Practice (1908), Vol. I, 
p. 418. K 


To produce-, ,,Sor the inspection of the party., ..or of his pleader.^* 
inspection of«docunients — Agents — Control of Court. 

Where the Court allows agents of a party to inspect the documents produced 
by die opposite party, the Court should have some control over the 
persons appointed to inspect the documents. The agent must be a per- 
son standing m the position of the party for the purposes of the suit, 
and the Court ought not, therefore, to permit a person formerly in the 
service of the defendant to inspect, as the plaintiff’s agent, the defend- 
aat’s books which had been in his charge. 26 0. 294. L 


C, XXXI, 


r, 16, 


3.'—**Uniei>s he shall satisfy — relates only to his own title.** 


Documents evidencing exclusively one party’s case. 

Documents, which of themselves evidence exclusively the party’s own case, are 
clearly protected, and the privilege extends to documents exclusively 
relating to his case if properly claimed by him. Maclean v. Jones, 66 
L.T. 65.3 ; BuddeJt v. Wilkinson, (1893) 9 Q.B. 432 ; and Franhenstein 
V. Gavin, (1897) 2 Q B. 62 — Annual Practice (1908), Vol. I, p. 397. M 


16. Notice to any party to produce any documents referred to 
in his pleading or affidavits shall be in Form No. 7 
in Appendix C, with such variations as circum- 
stances may require. 

(Notes). 


Notice to produce. 


Ola Act. 


This rule is new. 


o. XXXI, 
r, 17. 


(English Orders and Rules). 

This corresponds to Order XXXI, rule 16 of the English Rules of Practice. 

17. The party to whom such notice is given shall, within ten 
Time iox inspee- ii:om the receipt of such notice, deliver to the 

tion when notice party giving the .same a notice stating a time 
within three days from the delivery thereof at 
which the documents, or such of them as he does not object to 
produce, may be inspected at the office of his pleader, or in the 
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case of bankers’ books or other books of account or books in 
constant use for the purposes of any trade or business, at their 
nsual place of custody, and stating which (if any) of the documents 
lie objects to produce, and on what ground. Such notice shall be 
in Form No. 8 in Appendix C, with such variations as circum- 
•stances may require. 

(Note s). 


oia Act. 


S. '132 of Act XIV ( of 1882; — Same as above; but the words “through the 
Court ” are newly added after “ deliver ” and before “ to the party,’* 
and instead of the phrase “or some other convenient place” the 
phrase “ or in the case of bankers’ books.. . .place of custody ” is sub- 
stituted. 

The last sentence of the rule “ such notice. . . .may require ” is a new addition. 


(English Orders and Rules). 

This rule corresponds to mle 17 of Order XXXI of the English rules, with the 
difference that, instead of ten days, the time given under the English 
. rules is two or four days according as the document required is referred 
to in an affidavit under rule 13 or not. Annual Practice (1908), Vol. I, 
p. 418. 

((ieneral). 


^(1) Scope. 

{a) This rule has no application where an order for production at a specified 
place .has already been made. Lloyds Bank v. Luck, W.N. (1901), 
130— 'Annual Practice (1908), Vol. I, p. 418. N 


(6) This rule is not confined to cases where there has been an affidavit of docu- 
ments ; it applies to all the documents mentioned in rule 15. Be Tenner 
and Lord, (1897), 1 Q.B. 667 — Annual Practice (1908), Vol. I, p. 418. 0 

»(2) Inspection of portions of account books objected to. 

Where the defendant objected to allowing inspection of such portions of a book 
of accounts as did not contain entries relating to the matters in ques- 
tion in the suit, and claimed the right to seal up such portions without 
stating what portions of the boobs and which entries were so, the 
defendant was ordered to give inspection of his books with liberty to 
seal up such parts, as, by an affidavit to be made by him, do not relate 
to the matters in question in the suit. 3 C.W.N. 496 ; see also 20 0. 
587. P 


18, (1') Where the party served with notice under rule 15 omits 
Order for inspeo- *0 such notice of a time for inspection or 

'Objects to give inspection, or offers inspection 
elsewbfere than at the office ■of his pleader, the Court may, on the 
application of the party desiring it, make an order for inspection i 
•in such place and in such manner as it may think fit : Provided that 
the order shall not be made when and so far as the Court shall be of 
•opinioii that it is not necessarig^ either for disposing fairly of the snit 


0 . zxH 
r.is. 
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(2) Any application to inspect dojumencs, except such as are 
referred to in the pleadings, partienlars or affidavits of the party 
against whom the application is made or disclosed in his affidavit of 
documents, shall be founded upon an affidavit showing of what 
documents inspection is sought, that the party applying is entitled 
to inspect them, and that they are in the possession or power of the 
other party. The Court shall not make such order for inspection of 
such documents when and so far as the Court shall be of opinion 
that it is not necessary either for disposing fairly of the suit or for 
saving costs. 

(Notes), 
oia Act. 

Sab-rule 1 corresponds with section 183 of Act XIV of 1882 which runs as 
follows : — 

If any party served with notice under S. 131 omits to give notice, under S. 132, 
of the time for inspection, or objects to give inspection or names an 
inconvenient place for inspection, the party desiring it may apply to 
the Court for an order of inspection. 

Sub-ruh 2 corresponds with S. 134 of Act XIV of 1882 Except in the 
case of documents referred to in the plaint, written statement, or 
affidavit of the party against whom the application is made, or 
disclosed in his afhiavit of docaments, such application shall be 
founded upon an affidavit, showing (a; of what documents inspection 
is sought, (6) that the ;party applying is entitled to inspect them, and 
(c) that they are in the possession or power of the party against whom 
the applioatioQ is made. 

(English Orders and Rules). 

This corresponds to rule 18 of Order XXXI of the English rules. 

(Oeneral). 

(1) An affidavit denying possession of documents is as conclusive, for purposes 

of production and inspection, as for purposes of discovery. 23 C. llT.ff 

(2) Where an application is made under sub-rule (2), i the applicant must show, 

inier alia, that the documents of which he claims inspection are- 
relevant to the matters in q[ue8tion in the suit ; for, under rule 
14, the Court has power to order production of documents relating to 
any matter in question m the suit and of no other document. 23 C 
117. R 

(3) It is open to the other party to file an affidavit denying possession, or 

relevancy, or claiming protection, and the statements in sucl^ affidavit 
must be accepted by the Court as no less conclusive than if they were 
contained in an affidavit of documents- Wiedman v. Walj^oXe, 
Q.B.D, 537 — ^Annual Practice (1908), Voi, I, p. 439. 

(4) The proper time for making an application for further disclosure of 

documents in the possession of the opposite party is at the hearing of 
the suit and not before. 2 C-W-N iv - 
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^■—“The Court may make an order tor inspection.” 

((1) Order to produce account books— Failure to do so— Effect. 

Where the defendant demanded inspection of plain tiS’s account books upon 
general suggestion, in no way speoiflc, that probably entries might 
found therein inconsistent with the plaintiff’s case, and the pl^ntifi! 
objected thereto on the score of ipoonvenienoe, an order for 
production of the accounts, under the circumstanoes. and the absolnf 

dismissal of the suit, in consequence of disobedience thereto w! 
wrong. A.W.N. (1905), 62 • -“ereco, were 

XS 

Notice under rule 15 not answered — Remedy. 

If a notice under rule 15 be not answered as provided bv rule 17 the part 
seeking the inspection may apply for an order under rule 18 (1) and hi 
application must be supported by an affidavit. 14 0. 768. Y 

<3) Inspection of document— When ought to be allowed. 

When the documents, inspection of which is sought, are letters written bv tb 
party seeking mspection, a very strong case should be made out fo! 
refusing inspection. 80 M. 280=17 M.ri.3-. 79 = 2 M.L.T. 88. ^ 

19. (1) Where inspection of any business books is applied for 

Verified copies. “"y* if tbi°ks lit. instead of ordering 

inspection of the original books, order a copy of 
any entries therein to be furnished and vended by the afBdavit of 
some person who has examined the copy with the original entries and 
such affidavit shall state whether or not there are in the original book 
any and what erasures, interlineations or alterations: Provided that 
notwithstanding that such copy has been supplied, the Court mav 
order inspection of the book from which the copy was made. ^ 

(2) Where on an application for an order for inspection prf 
vilege is claimed for any document it shall be lawful for the Cour' 
to inspect the document for the purpose of deciding as to th"^ 
validity of the claim of privilege. 

(3) The Court may, on the application of any party to a suit ai 
any time, and whether an affidavit of documents shall or shall not 
have already been ordered or made, make an order requirine anx, 
■other party to state by affidavit whether any one or more speciS 
-documents, to be specified in the application, is or are, or has or have 
at any time been, in his possessiou or power ; and, if not then in his 
possession, when he parted with the same and what has become 
thereof. _ Such application shall be made on an affidavit stating 
that in the belief of the deponent tSe party against whom tS 
application is made has, or has at some time had, in his possession 

-document or documents specified in the application 
and that they relate to the matters in question in the 8m\ or to some 
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r, 21, 
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(Notes). 

Old Act. 

Tills rule is new. 

(English Orders and Rules). 

This rule corresponds to rule 19-A ot Order XXXI of the English rules. 

Sub-cl&use 3.” 

(1) A ^ima facie case of relevancy and possession of specific documents is sufficient 

to entitle the applicant to the order. Ormerod v. St. George's^ 
Ironworks, 95 L.T. 694 — Annual Practice (1908), Vol. I, p. 420. X 

(2) Further affidavit of documents-— Application for — Necessity for affidavit 

When the affidavit of documents is not insufficient in its terms and does 
not fail to comply with the requirements of the Code, a party demand- 
ing a further affidavit of documents, alleging that his opponent has. 
failed to disclose certain documents in his possession, should apply,, 
on affidavit, stating what documents ought to have been disclosed and 
that such documents are relevant to the issues. 2 C.W.N. 17. T 

20 . Where the party from whom discovery of any kind or in- 
Premature dis- spection is sought objects to the same, or any part 

thereof, the Court may, if satisfied that the right 
to the discovery or inspection sought depends on the determination, 
of any issue or question in dispute m the suit, or that for any other 
reason it is desirable that any issue or question in dispute in the 
suit should be determined before deciding upon the right to the dis- 
covery or inspection, order that such issue or question be determined 
first, and reserve the question as to the discovery or inspection. 

(N otes) . 
oia Act. 

S, 135 of Act XIV of 1882 : — Same as above ; only the clause “ if the Court is 
satisfied. . ..the Court may order, etc.,” is re-written thus : — “ the- 
Court may, if satisfied order, etc.” 

(English Orders and Rules). 

This corresponds to rule 20 of Order XXXI of the English rules. 

(General). 

(1) No appeal lies from an order made under rule 20 of this order. 4 

Bom. L.B. 342. Z 

(2) The making of the common order under rule 12 does not preclude an order 

being subsequently made under this rule.* De Carteret v. Land, etc, 
70 L.T. 323; Lever v. Land, etc,, 42 W.B. 104 — Annual Practice 
(1908), Vol. I, p, 421. Z1 

21 . Where any party fails to comply with any order to answer 
Non - oompiianoe interrogatories 1 , or for discovery or inspection of 

documents 2, be shall, if a plaintiff, be liable to 
have his suit dismissed 3 for want of prosecution, 
and, if a def^idant, to have his defence, if any, struck out, and to be 
placed in the same position as if he had not defended^, and the 


with order for dis- 
covery 
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party interrogating or seeking discovery or inspection may apply tO' 
the Court for an order to (hat effect, and an ord-*r may be made 
accordingly 5. 

(Note s). 

Oldl ikct* 

S. 136 of Act XIV of 1882 —Same as above, only the word “ production ” 
after “ discovery ” and the clause “which has been duly served’^ 
After “inspection” are omitted, and instead of “appeared and 
answered,” the word “ defended” is used 

The last clause of S. 136 of Act XXV of 1882, viz,, “ Any party failing to comply 
with any order under this chapter to answer interrogatories, or for 
discovery, production or inspection, which has been served personally 
upon him shall also be deemed guilty of an often ee under section 188* 
of the Indian Penal Code ” is omitted. 

(English Orders and Rules). 

This corresponds to rule 21 of Order XXXI of the English rules. 

Where any party fails any order to answer interrogatories.** 

(1) Where the plaintiff is not lu a condition to make an aftldavit of documents,. 

the Court would not dismiss the action. Wilson> v. Eaffalovttc7i, 7 
Q.B.D., p. 561— Annual Practice (1903), Vol. 1, p. 421. A 

(2) Where an answer is not so palpabl\ insuftlcient as to show want of bona 

fideSy the proper course is to proceed under rule 11. Kennedy v. Lyell, 
W.N. (82), 137 — Annual Practice (1908), Vol. I, p. 421. B 

(3) An order will not he made unless the Court is satisfied that the plaintiff is 

endeavouring to avoid a fair discovery. Danvillier v. MyerSy W 
(83), 58— Annual Practice (1908), Vol. T, p, 421. C 

(4) Where the time for answer allowed by law, vi.?,, ten da>s, had not expired 

and the defendant asked only for time, no order striking out the defence 
should be passed. 8 O.C. 172. I> 

(6) No order under this rule can bo passed, until there has been an onnssion^ 

or refusal to answer intorrogatories. 

Where the defendant only asked for time, there was no such refusal to answer 
as to justify an order under this rule, 8 O.C. 172. £. 

(C) The Court has no jurisdiction to pass an order under rule 21, unless the- 
provisions of rule 18 (2) are strictly complied wi ih. 14 0. 7C8. F 

(7) Where interrogatories are delivered after leave granted by the Court under 

rule 1, and the party interrogated is required to answer within ten 
days; on failure to comply with such order, the Court may pass an 
order under rule 21. 10 0. 605, G 

(8) The order to answer interrogatories contemplated by this rule is an order 

under rule 11, upon application of the party interrogating, and not 
merely an order giving leave ;iuder rule i, for, the grant of leave to one 
party to deliver interrogatories does not amount to an order requiring 
the other to answer; consequently, where there has been no order 
under n\U 11, the mere omission to answer interrogatories delivered 
after leave granted by the Court is not a ground for striking out the 
defence under this rule, 18 0. 420 ; overruling 30 C. 606, mp'a , see 
also 8 0.0. 172. H 
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2— “Or tor discovery or inspection of documents.” 

,(1) Applicability of rales. 

Rule 14 does not apply to a general order by the Court that all the documents 
in the defendant’s possession should be produced by a particular date, 
without any particular object m view, and the defence should not be 
struck out under rule !21 for non-compliance with such an order. 58 
P.R. 1898. I 

<l>a) Order forsproduction of account books of firm. 

The order for production of account books relating to a large businosb is a bad 
order, haying regard to the exigencies of the business, and the dismissal 
of a suit for failure tojcomply with that order is equally wrong. A.W.N. 
(1905), 62. ' J 

(2) Failure of party to furnish written statement— Whether rule applicable. 

Where, in a suit for partition, the defendant was directed to file a written 
statement setting forth, in detail, the entire joint property, etc., the 
Court would not be justified under rule 21 in striking ofi the defence, 
on defendant’s failure to give the statement. 50 P.B. 1882. K 

3.—*^ He shall, if a ptaiatiff^ be liable to have bis suit dismisseii,** 

<1) Order to produce account books— Whether just. 

Where the defendant demanded inspection of plamtifi’s account books upon a 
general suggestion, in no way specific, that probably entries nught be 
found therein inconsistent with the plaintiff’s case, and the plaintiffs 
objected thereto on the score of inconvenience, an order for the produc- 
tion of the accounts, under the oiromnstanoes, and the absolute dis- 
imssal of the suit, m consequence of disobedience thereto, were wrong, 
A.W.N, (1905), 62. £ 

■<2) Appealability of order. 

An order under this rule, dismissing <1 suit, 13 a decree, from which an <ippeai 
lies. 43 P.R. 1898, M 

4. — ** And, Jf a defendant,.. ..as if be had not defended.** 

(1) Failure to answer interrogatories — Decree against party so failing -Nature 
«of— Not an ex^jo/rte decree. 

Whore, on defendant’s failure to comply with an order to answer interroga- 
tories, the Court ordered that his defence should be struck out and 

• passed a decree against him, such a decree should not be treated, so 

far as the remedy by appeal is concerned, as an ex parte decree. 7 A. 
159. N 

•<2) Failure to produce documents as per order — Defence struck out— Party 
entitled to get order set aside. 

Where a defendant neglects to comply with an order for production and inspec- 
tion, the Court will, although in the last resort, order his defence to 
be struck out ; but the defendant might come in and seek to set it 
aside on showing good grounds for the application, 9 C. 923 0 

5.— 'Mud the party interrogating apply to the Court for an order 

to that effect:. made accordingly.” 

(Ij Powers— When to be exercised. 

The powers given to the Court by this rule should not be exercised, except in 
extreme oases. ,5 0.707 = 6 C.L.R. 509 P 
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S.—^* And the party Interrogating,, ..apply to the Court for an order 
to that effect,, ,, made accordingly.** --(Concluded). 

(2) Working of the rule — Caution to be exercised. 

This rule requires to be worked with caution and should be made use of only 
as a last resort, and it is always proper to make the order a conditional 
one, and to grant a little further time for compliance. 58 P.R. 1898, Q 

(3) Power to strike out defence suo motu 

This rule docs not confer on the Court the power to strike out the defence oi a 
defendant, of its own motion, in the absence of an application to that 
effect by the plaintiff. 59 P.R. 1892 , see also 80 P.R. 1889. R 

11) Order striking out defence — Whether Court obliged to make. 

This rule renders the defendant liable to have his defence struck out upon 
failure to answer an interrogatory. It does not make it obligatory 
upon the Court to strike out the defence under all circumptanees what- 
ever. 7 C.Li J. 295, see also 5 0. 707 = 6 G.L.R, 509 (myrd), and 
9 C. 923. g 

45) Obstinacy of party— Appropriateness of order. 

If there is obstinacy or contumacy on the part of the defendants, or a wilful 
attempt to disregard the order of the Court, an order under this rule 
is appropriate. 7 C.Ij.J. 295. 

(6) Power of Registrar of High Court. 

Where the effect of the Registrar’s order was to fix a date peremptorily, within 
which the affidavit of documents must bo filed, and, on failure, the 
suit was liable to bo dismissed on an application made to the Court, 
if, by rule SIS-A (10) of the Calcutta High Court Rules, it was intend- 
ed to give the Registrar power to pass a decree, the rule was nlira 
vires. 6 O.L.J. 374 ; see also 19 B. 307. U 

(7) Power of 'appellate Court. 

An appellate Court should not dismiss a suit under this rule because it finds 
that before tho original Court the plaintiff did not obey that Court’s 
order for inspection of document, when the Court, before which tho 
disobodienee has occurred, has refrained from doing so. 3fi P.R. 1900. V 

22. Any party may, at the trial of a suit, use in evidence any 
. . OD® 0*^ more of the answers i or any part of an 

interrogatories at answer ot the Opposite party to interrogatories 

without putting in the others or the whole of such- 
answer : Provided always that in such case the Court may look at 
the whole of the answers, and if it shall be of opinion that any 
others of them are so connected with those put in that the last- 
mentioned answers ought not to be used without them, it may 
direct them to be put in. 

(Notes). 

Old Act. 

This rule is now. 
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(English Orders and Rules). 

Thib oorrespondb to rule 24 of Order XXXI of the Engli&h rules. 

party may. . ..use in evidence any one or more of the answers.'' 
(nterrogatories, use of, as evidence. 

A party at whose instance interrogatories have been administered must put in- 
the answer as part of hisb evidence, if ’he -wishes to use them at the- 
hearing. 4 C. 836=4 C.L.B. 164 ; see also 10 B. 167 (171). Wj 

O. XZXI. 23. This Order shall apply to minor plaintiffs and defendants, 

*** Order to apply to and to the next friends and guardians for the snit 

ramotB. Qf persons under disability. 

(Note s). 

Old Act. 

This rale is new. 

(English Orders and Rules). 

This corresponds to riile 29 of Order XXXI of the English rules ; but while the • 
English order applies only to the next friends and guardians of infants, 
the Indian order applies to the next friends and guardians of all 
persons under (any sort of) disability, 

(General). 

(1) The next friend or guardian adlit&m oft a minor or 'lunatic cannot be 

required to answer interrogatories. 10 B, 167 ; see also 22 C. 891 and' 
19 B. 360. X 

N.B. — Quder this rule, this order is made to apply to minors and to the- 
guardians and next friends of persons under disability.^ 

(2) Where a guardian ad Utevi of a lunatic defendant was-^ made a party 

defendant for purposes of discovery, the discovery is not intended to 
include the right to administer interrogatories to him. 10 B. 167. Y’ 

OEDEE XII. 

Admissions. 

O, 1. Any party i co a suit may give notice, by his pleading, or 

Notice of admis- Otherwise in writing, that he admits the truth 2 of 
gion of case. whole or any part of the case of any other 

party. . 

(Notes). 

General. 

The Committee think the practice of admissions may, with ad\antage, be 
extended to facts as well as to doomnents. 

The procedure is not oompixlsor>", but its adoption would result in cheapening 
and expediting litigation, and it is hoped that its use will be encouraged 
by the Courts . — {Statement of 'Objects '-and Reasons). 
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oia Ac*. 

This rule is new 

(English Orders and Rules). 

This corresponds to rule 1 of Order XXXIT of the English Rules of Practice. 


(General). 


(1) Admissions. 

[a) Admissions of plaintifi's right may be obtained by him by means of inter- 
rogatories. AiU-Qen. v. Qaskill, 20 CD. 519; but see Clarke C., 

W.N. (1899), 130-~Aiinual Practice (1908), Vol. I, p. 426. Z 


(6) Any statement made by a man on oath may be used against him as an- 
admission. }£x p, Hallj 19 0 D,, p. 683 — Annual Practice (1908), 
Vol. I, p. 426. A 

fc) As to implied admissions of allegations in statement of claim amended after 
delivery of defence, see Boddy v. WalL 7 C.I). 164 — Annual Practice 
(1908),' Vol. I, p. 426. B 

(d) A party, intending to rely upon admissions by agreement, should be careful 
not to leave any fact to be merely inferred from them, Sanders v. S., 
19 O.D. 373 — Annual Practice (1908), Vol. I, p. 426. C*. 

(^^) A declaration in an order of Court as to the rights of parties ought not to be* 
founded on admissions, but on evidence. VTillia'nis v. Powell^ W.N. 
(1894), 141— Annual Practice (1908), Vol. I, p. 42G. B 


(2) Evidence where facts admitted. 

Whore the defendant admits all the facts x>leaded in the statement of claim, 
the plaintiff will not bo allowed to call evidence except by permission 
of the Court. The Hardwick, 9 P.D. 32 — Annual Practice (1908),. 
Vol. I, p. 426. E 

(3) Appeal. 

The more admission of documents docs not make them evidence on appeal. 
They must be formally put in at the trial. Watson v. Bodwell^ XI 
O.D. 163 — Annual Practice *(1908), Vol. I, p. 426. P 


/ Any party, ** 

(a) Persons suing in other person’s names are, m point of law, the plaintiffs. 

7 Q.B. 557. B 

(b) A person intexaded solely for the purpose of discovery cannot bo made a 

party, but is only a witness. 2 Q.B. 247, H 

(c) A guardian ad litem is not a party. 22 0. 891 (10 B. 167, B,); but see 

0. XI, r. 23 and 19»B. 350. I 

Admits truth of case.*^ 

The rule that evidence is not to be pleaded, (O.VI, r. 2) applies to admissions. 
Daoy V. Garrett, 7 O.D, 473— Annual Practice (1908), Vol, I, p. 426. J 


a. Either party may call upon the other party to admit any 
Notice to admit document i, saving all just exceptions 2 ; and in 
aoouments. refusal or neglect to admit, after such 

notice, the costs of proving any such .document shall be paid by the 


0. X2 
r. , 



XXXIl, 

f. 3 . 


. XXXll, 
r. i. 
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party so neglecting or refusing, whatever the result of the suit may 
be, unless the Court otherwise directs ; and no costs of proving any 
document shall be allowed unless such notice is given, except where 
the omission to give the notice is, in the opinion of the Court, a 
saving of expense. 

(Notes). 

oia Act. 

This rule is new. 0/. S. 128 of Act XIY of 1882. 

(English Orders and Rules). 

This corresponds to Order XXXII, rule 2 of the English Rules of Practice. 

i.— '‘To admit any document,** 

(а) The notice must be given a reasonable time before the trial. 3 Dowl, 810. K 

(б) Notice under the rule should be given and admissions made whenever 

practicable. Dudley, dc., Co, v. Dudley Cor^,, W.N.(1906), 67 -Annual 
Practice (1908), Vol. I, p. 427. L 

(c) The rule extends to all documents which a party proposes to adduce in 

evidence, and not merely to those in his custody or control. 8 M. and 
W. 388. M 

(d) Admissions of documents between co-defendants to which the plaintiff is 

not a party, cannot be entered as evidence against him. Dodds v. Tuke, 
25 C.D. 617 — Annual Practice (1908), Vol, I, p. 427. K 

2.—’** Saving alt Just exceptions,** 

The party admitting should be careful to see that the notice contains a 
otherwise he will be precluded from objecting to the 
admissibility in evidence of the document admitted, e.g , on the ground 
of its being unstamped. 2 Dowl.N.S. 757 ; 9 Exch., 631. 0 


Form of notice. 


3. A notice to admit documents shall be in 
Form No. 9 in‘Appendix 0, with such variations 
as circumstances may require. 

(Notes). 


Old Act. 

This rule is new. 


(English Orders and Rules). 

, This corresponds to Order XXXII, rule 3 of the English Rules of Practice. 

4. Any party may, by notice i in writing, at any time not later 
Notice to aamit than nine days before the day fixed for the 
hearing, call on any other party ^ to admit, for the 
purposes of the suit only, any specific fact or facts mentioned in 
such notice. And in case of refusal or neglect to admit the same 
within six days after service of such notice, or within such farther 
time as may be allowed by the Court, the costs of proving such fact 
or facts shall he paid by the party so neglectihg or refusing. 
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whatever the result of the suit may be, unless the Court otherwise 
directs : Provided that any admission made in pursuance of such 
notice is to be deemed to be made only for the purposes of the 
particular suit, and not as an admission to be used against the party 
on any other occasion or in favour of any person other than the party 
giving the notice: Provided also that the Court may at any time 
allow any party to amend or withdraw any admission so made on 
such terms as may be just. 

(Notes). 

Old A*st. 

This rule is new. 

(English Orders and Rules). 

This corresponds to Order XXXII, rule 4 of the English JRules of Practice. 

7.— “ iVo^/ce.” 

(а) A— to admit facts should, where practicable, supersede interrogatories. 

Clarke v. C., W.N. (1899), 130— Annual Practice (1908), Vol. I, p. 428.P 

(б) This may be delivered with the statement of claim, and the Court 

cannot set it aside as improper. Crawford v. Chorley^ W.N. (1883) 

198— Annual Praciice (1908), Vol. I, p. 428. Q, 

(c) Where plaintiff disregarded a under this rule given by the defendant, 

the latter was allowed to administer interrogatories. MeU^ 0 r v. miis, 

W.N. (1884), 9— Annual Practice (1908), Vol. I, p. 428. R 

2, — Any other party, 

(a) These words mean “ opposite party.** Brou;?j v. ITaikins, 16 Q.B.D. 125 ; Shaw 
V. Smith, 18 Q.B.D. 193— Annual Practice (1908), Vol. I, p. 386. R 

{b) Opposite party. 

(1) A party on the other side of the record to the applicants is an , if he is 

a necessary party to the action. Spokes v. Q-rosvenor Co., (1897) 2 Q B 
124 ; 17 B. 384. T 

(2) A party not on the other side of the record is an , if, between hi m and the 

applicant, there is some right to be adjusted in the action, 

Shaw V. Sviith, 18 Q.B.D. 198; Mulloy v. Kilby, 16 O.D. 162; 

Alcoy, <fec., Co. v. Oreenhill, 74 L.T. 345 — Annual Practice (1908), 

Vol. I, p. 386. U 

6. A notice to admit facts shall be in Form No. 10 in Appendix q, xxi 
Form of admis- C, and admissions of facts shall be in,Form No. 11 ^ 

in Appendix C, with such variations as circum- 
stances may require. 

(Notes), 
oia Ac«» 

This rule is new. 

(English Orders and Rules). 

This corresponds to Order XXXII, rule 5 of the English Rules of Practice. 
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6 . Any party may at any stag[e of a suit where admissions ^ 
Judgment on of fact have been made, either on the pleadings, or 
admissions. otherwise, apply to the Court ^ for such judgnoent 

or order as upon such admissions he may be entitled to, without 
waiting for the determination of any other question between the 
parties : and the Court may upon such application make such order, 
or give such judgment, as the Court may think just. 

(Notes). 

oia 

This rale is new. 

(English Orders and Rules). 

This corresponds to Order XXXII, rule 6 of the English Buies of Practice. 

(General^ 

(1) Scope of the rule. 

{a) The rule is only permissive, and a party who does not apply under this rule, 
may still rely upon the admission, TildesleyY, JSarjoer^ 7 O.D. 403 — 
Annual Practice (1908), Vol. I, p. 429. Y 

(6) The rule is not imperative, hut is only discretionary. Re Wrighij (1895) 2 
Oh. (760) ; Mellor v. S'ldehcUonif 5 C.D. 342 — Annual Practice (1908), 
Vol. I, p. 431. W 

{c) The rule is not intended to apply where there is any serious question of law 
to he argued. Gilbert v. S7nUh, 2 O.D, 689 — Annual Practice (1908), 
Vol. I, p. 431. X 

{d) Where there are several plaintifis, all of them must apply. Re Wrighty 
(1895) 2 Oh, 747— Annual Practice (1908), Vol. I, p. 432. Y 

At any stage of a suit.** 

{a) Plaintiff may move for judgment on admissions in the defence after be has 
joined issue and given notice of taril. Browns. Pearson, 21 C.D. 716 
— Annual Practice (1908), Vol. I, p. 428. ' Z 

’(6) Where plaintiff had, before notice of motion, though out of time, delivered a 
reply, a motion by defendant was refused. Graves v. Terry, 9 Q.B.D, 
170— Annual Practice (1908), Vol. I, p. 429. A 

2.—“ Admissions.** 

(a) A verbal admission is sufficient, when it is clearly proved that it has been 

made. Re Beevy^ (1894) 1 Oh. 499; MacTcellar v. Hornsey, 49 W.B. 
301 — ^Annual Practice (1908), Vol. I, p. 429. B 

(b) It is illegal to give judgment on admissions contained in the defence, of an 

infant defendant. Byrne v. B., 6 L.R.Ir.Oh.D. 134; National 
Provincial Bank v. Evans, 30 W.R. 177 ; but see 
yfaterhtvse, 52 L.J.Oh. 83 ; Willis v. W., 38 W.R. 7 — ^Annual Practice 
(1908), Vol. I, p. 430. C 

(o) The admissions, on which judgment is asked, should be clear and unequi- 
vocal. Hughes v. London, etc!, Assurance Co., 8 Times Rep. 81— 
Annual Practice (1908), Vol. I, p. 430. D 
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“ Admissions. (Concluded ) . 


('Z) An admission of non-demal by defendant of .a right, which in fact has no 
existence in law, as not sujSScient. Chilton v. Corj^oration of London^ 

7'G.I). 735— Annual Practice (1908), Vol. I, p. 430. E 

*(e) Where the Court is satisded that the admissions w’ere made in error, leave 
may be given to withdraw them. Hollis v. Burton, (1892) 3 Oh. 226 
— AnnuaSl Practice (1908), Vol. I, p. 431. p 

'(/) When admissions 'are made fraudulently by a solicitor, new defence is 
allowed after judgment. Williams \\ Preston, C.l). 672— Annual 
Practice (0.908), Vol. 1, p. 431. G 

3.^^* Apply to the Court.** 

\a) The application is made'by motion unlesb there are special reasons. Cook 
y.Heynes, W.N. (J884), 75 ; London Steam Dyeing Co v. Digby, 36 
W.R. 497 ; Allen v. Oahey, 62 L.T. 724— Annual Practice (1908), Vol. J, 
p. 429. H 

«(6) Where application is made upon admissions implied on default of pleading, 
the action should be set down on motion for judgment. Caroli v. 

Hirst, 31 W.R. 839 — Annual Practice (1908), Vol. I, p. 429. I 

'7. An affidavit of the pleader or his clerk, of the due signature O.xx: 
A fa d a V i t .of of any admissions made in pursuance of any notice * 
•signature. admit documents or facts, shall be sufficient 

.evidence of such admissions, .if evidence thereof is required. 

(Note s). 


OldL A.ct* 

This rule is new. 

(EagUsh Orders and Rules)* 

This corresponds to O. XXXII, r. 7 of the English Rules of Practmo. 

®. Notice to produce documents shall be in Form No. 12 in o,XXi 
Notice to produce Appendix 0, with such variations as circumstances 
.documents. An affidavit of the pleader, or his 

clerk, of the service of any notice to produce, and of the time when 
it was served, with a copy of the notice to produce, shall in all cases 
■be sufficient evidence of the service of the notice, and of the time 
when it was served. 

(Notes). 


Old Ant. 


This rule is new. 


(English Orders and Rules). 

This corresponds to Order XXXII, rule 8 of ithe English Rules of Practice. 


(General). 


Object of the rule. 

The is to enable secondary evidence of documents to be given at the trial, 

if they are not then produced pursuant to the notice. Duyer v. 
Collins, 7 Ex. 639 ; StuiLz ^.8., 5 .Sim. 460— Annual Practice (1908), 
Vol. I, .p. 432. J 
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xxxu, 

r. 9, 


9. If a notice to admit or produce specifies documents which 
Costs necessary, the costs occasioned thereby 

shall be borne by the party giving such notice. 

(Note s). 

Olcl A-i. 

This rule is new. 

(English Orders and Rules). 

This corresponds to Order XXXII, rule 9 of the English Rules of Pr^otic<i* 


ORDER XIII. 

Production, Impounding and Return op Documents. 

1. (1) The parties or their pleaders shall produce, at the first 
Documentary evi- ^^®aring of the suit, all the documentary evidence 
dence to be produced of every description in their possession or power^ 
at first hearing. which they intend to rely, and which has not 

already been filed in Court, and all documents which the Court 
has ordered to be produced i . 

(2) The Court shall receive the documents so produced 2:; 
provided that they are accompanied by an accurate list thereof 
prepared in such form as the Hight Court directs. 

(Notes). 

oia Act* 

Sub-rule (1). 

This sub-rule corresponds to S. 138 of the old Code. 

Distinction. 

The words, ‘‘ bring with them, and have in readiness at the first hearing of the 
suit, to be produced when called for by the Court,” found in the old 
section are re-placed by the phrase “ produce at the first hearing of the 
suit ”, in this sub- rule, and the phrase “ at any time before such 
hearing ” is omitted. 

Sub-rule (2). 

This sub- rule corresponds to the first paragraph of S. 140 of the old Code. 

Distinction. 

The words, respectively produced by the parties at the first hearing,” found 
in the old section are re-placed by the words “ so produced,” and the 
words “the documents produced by each party,’' of the old section, 
are re-placed by the word “ they ” in this sub-rule. The phrase “ from 
time to time ” appearing in the old section, is omitted, 

(General). 

(1) Act YlII of 1839. 

0, XIII, r. 1, sub-rule (1) and 0. XIII, r. 2=8. 128 of . JC 

(2) A|>plication of the sab-rule. 

The sub-rule applies to documents which have been- produced with the filing of 
the plaint but not filed. 1 Hyde. 145. 
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(G eneral )— (Concluded), 

(3) Object of the rule. 

(a) The mam object of this sub-rule and r. 2 of this Order,' was to prevent ' 

parties from manufacturing evidence pending the trial and to meet 
unexpected exigencies. It was not the object to shut out valuable and 
good evidence, simply because the party had without 'good cause, 
abstained from bringing it before the Court at the first hearing. 23 
W.E. 29. M 

(b) This sub-rule was enacted in the Civil Procedure Code to prevent fraud by 

the late production of suspicious documents and not to prevent formal 
evidence beyond suspicion, such as certified copies of public documents 
like records of Government. 22 B. 173 ; see also 12 O.W N. 312 ; 23 
W.R. 29 ; 22 B. 173 (relied on). N 

(4) Production of documents— Effect of. 

Documents produced in Court become, upon and by reason of their production, 
exhibits in the case. 8 W.R. 91. 0 ' 

Shall produce^ at the first hearing, . ..documentary evidence.... 
possession or power — filed in Court.... to be produced.** 

(1) Documentary evidence— Production of. 

(а) A party is bound under Act VIII of 1859, S. 128 ==r. 1, sub-rule (1) and r. 2 , 

of this Order, to be prepared at all points with his documentary 
evidence and to tender it (if called upon), as soon as the Court has 
framed the issues. 21 W.R. 42; see also 1 B.L.R.a'.O. 120=10 
W.R, 179. P 

(б) It IS not obligatory on a party to produce at the first hearing, the documents 

on which he relics but which are not filed with the plaint, unless he 

15 called upon by the Court. 12 O.W.N. 312 ; (1 B.L.R. 120 ; 21 W.R. 

(2) Filing documents— Necessity. 

(а) Under S. 128 of Act VTII of 1859= r. 1, sub-rule (1) and r, 2 of this Order, 

it was not necessary to file with the plaint all the documents which 
the plaintiff intended to give in evidence. Bourke, 0.0. 91 = Gor, 
151. ^ R 

(б) A document which is to bo given m evidence need not be translated previous 

to the hearing of the case. (Ibid). S - 

(3) First hearing in the suit— Meaning of. 

The words first hearing in the suit ” are defined by r. 2 of this Order and they 
do not mean the first hearing on the issue. 21 W.R. 42. T 

(4) Mistake of Court’s officers. 

Documents named in the plaint and filed by the pleader of the plaintiff on the 
day appointed for fixing issues must be received in evidence by the 
Civil Court and they cannot be rejected simply because, through the 
mistake of the Court’s officers, they were not made part of the record. 

16 W.R, 323. U 

2. — ^*Tbe Court shall receive.... so produced.** 

(1) Object of the rule. 

The is that papers should be produced in a regular manner and inspected by 

the Court at its convenience. 11 W.B, 350 ; see also 21 W.R. 70. Y ‘ 
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2,—*^Tbe C ourt shall receive so prod need* * *^{Concliided\ , 

< (2) Receiving documents— Effect of. 

The mere fact that a Court receives some documents in evidence, and orders 
them to be filed for want of time to inspect and consider them, cannot 
prevent it, in law, from rejecting or returning them after proper 
inspection. 11 W.R. 350. > W 

' (3) Insufficiently stamped document — Ss. 35, 36, Stamp Act 

Where a document purporting to be a promissory note, is alleged to be 
insufficiently stamped, but is marked ^s an exhibit under this rule and 
is not rejected under r. 6 of this Order, no objection could be taken 
having regard to S. 36 of the Stamp Act that it is not admissible in 
evidence, on the ground that no penalty can be levied under S. 36 of 
the latter Act. 12 M.L.J. 351. X 

For further Notes see r. 3, in/m, of this Order. 

2. No documentary evidence in the possession or power of any 
Kfiect of ‘ non- which should have been but has not been 

production of docn- produced in accordance with the requirements of 
rule 1 shall be received at any subsequent stage 
-of the proceedings unless good cause is shown to the satisfaction of 
the Court for the non-production thereof ; and the Court receiving 
any such evidence shall record the reasons for so doing i . 

(Notes). 

Old 

This rule corresponds to S. 139 of the old Code. 

J,—**No documentary evidence shall be received at any subsequent 

stage ••••unless good cause is shown, and the Court, • ••shall 
record reasons tor so doing,** 

r(l) Documents omitted in list filed with plaint--*Discretion of Court. 

(а) Where a plaintiff seeks to produce •documents at the trial, which he had 

failed to mention in the list filed with the plain/, the Court has clearly 
a discretion, under this rule, either to receive or reject them. 12 
C.W.N. 312 ; 23 W.R. 29 ; 22 B. 173 {relied o/i). Y 

(б) This discretion must be exercised, so as not to shut out formal evidence 

such as certified copies of public documents or records of judicial pro- 
ceedings. (Ibid). Z 

q2) SubseqLuent stage^-Right to adduce documentary evidence. 

Although the parties have no right to adduce fresh documentary evidence after 
the issues are settled, still, such evidence can be tendered, the grounds 
upon which it was not tendered at .an early stage being clearly stated. 
The Judge can receive or reject such evidence, stating the grounds on 
which ihe acts. 9 W.R, 294. A 

<(3) S« 584, C.P.G. of the old Code-S. 100 of the new Code. 

Where a subordinate Court has refused, in the erroneous exercise of its discre- 
tion, to receive documentary evidence which it ought tc have accepted, 
the High Court has ample powers to interfere under S. 684, C.P.C.= 
S. 100 of the present Code. 12 C.W.N. 312 ; 20 C. 740; 8 B. 877 and 
8 M. 373, F. B 

Pot further Notes to this rule, see rule 1, sub-rule (1) of this Order. 
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ftejeotion ofirteie- _ ^ may at any stage of the suit 

vant or inadmis- reject any document which it considers irrelevant 
sible«dociLment;s. ^ ^ 

or Otherwise inadmissible, recording the grounds 

ot such rejection 

(N ote s). 

oia Act. 

This rule corresponds to the second paragraph of S. 140 of Act XIV of 1882. 

Act YIIl of 1859. 

0. xm, r. 1, sub-rule (2) and 0. XIII, r, 3 = S. 129 of . 

i,— “ The Court may at any stage — reject any document — irrelevant 
or inadmissible grounds. . ••rejection,^* 

Documents, irrelevant or inadmissible. 

(1) Attention of the Courts is drawn to the provisions of the Code of Civil 

Procedure, 1859 (S. 129) =r. 1, sub-rule (2) and r. 3 of this Order, 
which prohibits them from receiving, without restriction and without 
discrimination, documents which are irrelevant or inadmissible. 
11 W.R. 676. C 

(2) At ‘the stage of a suit referred to in rr. 1 to 5 in this Order, it is the busi- 

ness of the Court to sort the documents tendered, into two classes, viz.^ 
those that are relevant and admissible and those that are irrelevant and 
inadmissible. All documents which cannot be used in evidence must 
be rejected. 21 W.R. 76. D 

1 3) The mere fact of the admission of a document at this stage does not imply 
that it is evidence, but it simply denotes that it may be used 
evidence in the suit, if properly treated. {Ibid). B 

(4) Courts of first instance must specify the portions of the documentary evr 
denoe they have accepted and the portions they have refused to accept, 
and all proceedings, relating to the use of documentary evidence, must 
be recorded by the Judge’s own note. (Ibid). P 

Bndorsemoiits on 4- (1) Subject to the provisions of the next 

•doouments adniiwed following sub-rule, there shall be endorsed on 
every document which has been admitted m 
evidence in the suit the following particulars, namely : — 

(а) the number and title of the suit, 

(б) the name of the person producing the document i , 

(c) the date on which it was produced, and 

{d) a statement of its having been so admitted ; 
and the endorsement shall be signed or initialled by the Judge. 

(2) Where a document so admitted is an entry in a book, 
account or record, and a copy thereof has been substituted for the 
■original under the next'following rule, the particulars aforesaid shall 
be endorsed on the copy and the endorsement thereon shall be signed 
.or initialled by the Judge. 
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(Note s). 

Old Act, 

Sub-rule (1) of this rule corresponds to the firs-;, paragraph of S. 141 of the old 
Code, while sub-rule (2) to the second paragraph of the same section »- 
The whole rule also corresponds to S. 132 of Act VIII of 1859. 

Distinction. 

The words “ or initialled ” are newly added in sub-roles (1) and (2). 

/.—“ The name of the person producing the document ” 

Exhibits. 

—produced in a Court must be endorsed with the name of the person who 
produces them, as required by S. 132 of Act VIII of 1859 = r. 4 of this 
Order. 6 W.R. 1. G 

5. (1) Save in so far as is otherwise provided by the Bankers' 
Tj, , ^ Books Evidence Act, 1891 (VIII of 1891), where 

Endorsements on _ . _ . , ... 

copies of admitted a document admitted m evidence m the suit is an 

oSandreeoidT ^ letter-bjok or a shop-book or other 

account in current use, the party on whose behalf 
the book or account is produced may furnisk a copy of the entry. 

(2) Where such a document is* an entry in a public record 
produced from a public office or by a public officer, or an entry in 
a book or account belonging to a person O'ther than a party on 
whose behalf the book or account is producedl, the Court may require 
a copy of the entry to be furnished — 

{a) where the record, book or account is produced on behalf 
of a party, then by that party, or 

(b) where the record, book or account is produced in 
obedience to an order of the Court acting of its own 
motion then by either or any party. 

(3) Where a copy of an entry is furnished under the foregoing 
provisions of this rule, the Court shall, after causing the copy to be 
examined, compared and certified in ina aner mentioned in rule 17 of 
Order VII, mark the entry and cause the book, account or record in 
which it occurs to be returned to the person producing it, 

(Note s). 

Old Act. 

This cule corresponds to S. 141-A of the old Code. 

Digtinotion, 

The clause, “Save in so far as is otherwise provided by the Bankers’ Books- 
Evidence Act (Vni of 1891),” is newly added at the beginning of sub- 
rule (1), and the word “ letter-book ” is further added before the word 
** shop-book.” The word “certified” is inserted, instead of the word 
“ attested,” in sub- rule (3), 
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.Stamp Act (II of 1899), Sch. I, Art. 2A 

A copy or ao extract from an entry in an account-book, filed under the pro- 
visions of this rule, does not require any stamp. 26 B. 522 ; see also 
27 B. 150 = 4 Bom. L.R. 961 ; 26 B. 522, F. H 


6 , Where a document relied on as evidence by either party is 
considered by the Court to be inadmissible in 
evidence there shall be endorsed thereon the 
particulars mentioned in clauses (a), (6) and (c) of 
rule 4, sub-rnle (1), together with a statement of 
its having been rejected, and the endorsement shall be signed or 
initialled by the Judge. 


Endorsements on 
documents rejected 
as inadmissible in 
-evidence. 


(Note s). 


01<i A.ct« 

This rule corresponds to S. 142 of the old Code. 


'Distinction. 

The words together with ” are inserted instead of the words “ and a,” and 
the words “ or initialled are newly added after the word “ signed.” 

“ Considered by the Court to be inadmissible in evidence-."* 
.Document, insufficiently stamped. 

A , which is marked as an exhibit under r. 1, sub-rule (2) and not rejected 

under this rule, cannot be said to be inadmissible in evidence, as no 
penalty can be levied under S. 35 of the Stamp Act. 12 M.L.J. 851. I 

7, (1) Every document which has been ad- 
mitted in evidence, or a copy thereof where a copy 
has been substituted for the original under rule 
5, shall form part of the record of the suit. 

(2) Documents not admitted in evidence shall not form part of 
the record i and shall be returned to the persons respectively produc- 
ing them. 

(Note s). 

Oia Ae*. 

This rule corresponds to S. 142-A of the old Code. 

Distinction. 

Instead of the word “ parties,” the word “ persons ” is inserted in sub-rule (2) 
of this rule. 

j .— Documents not admitted in evidence shall not form part of tbe record."* 

Dejected document remaining on record — Bvidence on appeal. 

The mere fact that a document remains on record, after having been rejected 
by the Court as inadmissible in evidence, does not make it evidence 


Recording of 
admitted and return 
of rejected doou- 
•ments. 
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1 — Documents not admitted in evidence shall not form, part of the 
record * ' ’—(Co nclu ded) . 

in tbe appellate Court. It must be tendered in evidence in the 
appellate Court and that Court must accept it as such. 14 A. 856 ~ 
12 A.W.N. 42. X 

Stamp Act (11 of 1899)* Sch. I, Art. 24. 

No stamp is required in the case of a cop 3 ’ or extract from, an entry m an 
account-book, filed under the provisions of this rule, nr rule 5 of this 
Order. 26 B. 522, see also 27 B. 150=4 Bom. L.R. 951; 26 B. 522; F. K 


8 . Notwithstanding an3»thing contained in rule 5 or rule 7 of 

Court may order Order VII, the Coart 

any document to be may, if it sees sufficient cause, direct any docir- 
impounded. inent or book produced before it in any suit to be* 

impounded and kept in the custody of an officer of the Court, for* 
such period and subject to such conditions as the Court thinks fit. 

(Notes ). 


Oiffl Act. 

This rule corresponds to S. 143 of the old Code. 

Distinction. 

Sub-rule (3) of rule (5) of this Order, corresponding to sub-section (3) of' section* 
141-A of the old Code, and sub-rule (2) of rule 7 of this Order, corres- 
ponding to suh-seotion (2) of section 142-A of the* old Code, are not 
mentioned in this rule, after the words “ in rule 5 o-r rule 7.” 


9 . (1) Any person, whether a party to the suit or not, desirous 
Return of admit- receiving back any document produced by him 
ted documents. placed on the record shall, unless, 

the document is impounded under rule 8, be entitled to receive back 
the same, — 

(a) where the suit is one in which an appeal is not allowed, 

when the suit has been disposed of, and 

(b) where the suit is one in which an appeal is allowed, when 

the Court is satisfied that the time for preferring an 
appeal has elapsed and that no appeal has been prefer- 
red or, if an appeal has been preferred, when the appeal 
has been disposed of : 

Provided that a document may be returned at any time ^earlier* 
than that prescribed by this rule if the person applying therefor 
delivers to the proper officer a certified copy to be substituted for the 
original and undertakes to produce the original if required to do so : 

Provided also that no document shall be returned which, by 
force of the decree, has become wholly void or useless. 
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(2) On the return of a document admitted in evidence, a receipt 
shall be given by the person receiving it, 

oia Act. 

This rule corresponds to S 144 of the old Code. 

Distinction. 

Sub- rule (1) of this rule corresponds to the principal sentence in the first 
paragraph of S. 144 of the old Act. Suits, in which an appeal is not 
allowed, are dealt with in sub-rule (1) (a), while those, in which an 
appeal is allowed, are dealt with in sub-rule (1) (6). 

lu sub-rule (1) (a) and (6), the words, “in suits ” found in the begimiiiig of the 
old section, are elaborated as “ where the suit is one.” 

In sub-rule (1) (6), instead of the clause, “when the time for preferring an 
appeal from the decree has elapsed,” found in the old Code, the clause 
“when the Courtis satisfied that the time for preferring an appeal has 
elapsed and that no appeal has been preferred,” are inserted, and the 
word “ when ” is found in this rule after the word “ preferred,” instead 
of the words then, after,” found in the old Code. 

The words, “ before either of such events,” found in the first provisional clause 
of the old Code, are further replaced in this rule by the words “ earlier 
than that prescribed b> this rule,” while the word “ therefor ” is substi- 
tuted for the* words “for such return.” The clause “and under- 
takes to produce the original if required to d4) so is newly added in 
the first provisional clause to sub-rule (1) {a) and (6). 

In the second provisional clause to the sub-rule, the word “wholly” is newly 
added before the word “void.” The words “in a receipt-book to be 
kept for the purpose,” found in the fourth paragraph of the old section 
are omitted in sub-rule (‘2) of this rulo. 


10 . (1) The Court may of its own motion^ 
{or paper^froinTts aud may in its discretion upon the application of 
own r^otds or from Qf parties to a suit, send for i, either from 

its own records or from any other Court the 
record of any other suit or proceeding, and inspect the same 

(2) Every application made under this rule shall (unless the 
Court otherwise directs) be supported by an affidavit showing how 
the record is material to the suit in which the application is made, 
and that the applicant cannot without unreasonable delay or expense - 
obtain a duly authenticated copy of the record or of such portion 
thereof as the applicant requires, or that the production of the 
original is necessary for the purposes of justice. 

(3) Nothing contained in this rule shall be deemed to enable the 
Court to use in evidence any document wliich under the law of 
evidence would be inadmissible in the suit; ^ . 

(Notes). 


oia Act. 

This rule oomspniids to- S. 1.H7 of tbo olfi Gbde and to 8. iHH'of A«t VfU of 
1869. 
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' Distinction. 

The word motion” appears in sub-rule (1) instead of the word “accord,” 
The phrase “ of the applicant or his pleader,” found in the second 
paragraph of the old section, is omitted in sub-rule (2), and instead of 
the words “the Indian Evidence Act” found in para -S of the old 
section, the words “ the law of e\idence ” are inserted in sub-rule (3). 

iL — “ M^y in its discretion upon the apptication . . . . parties to a suit send for.'^ 

(1) Application by party— Discretion of Court. 

(а) Where an application was made to a Judge, to send for, from the records of 

his own Court, certain papers, which would be evidence before him, 
the Judge had no discretion in the matter but he was bound to 
exercise the authority conferred upon him by statute. W.R. (F.B.), 
177 ; but see 7 W.R. 109 ; 18 W.R. 13. L 

(б) In sending for such records, the Court is not bound to send for the whole 

record, but only for those papers that are specially mentioned m the 
application. W.R. (1864), 272 M 

* {Qtj GoYernment Office— Court ofWapds. 

It is the duty of the Court to send for the records, if they are in the Government 
Office but it is not the Court’s duty, if they are in the Court of Wards. 
Since a Court of Wards is not a Government Office, it is the duty of the 
party to summon the proper officer. 16 W.R. 160. N 

>.(3) High Court— No application by party in lower Court. 

The High Court cannot, in second appeal, send for the records of a previous 
suit, simply because such records were sent for and inspected hy^the 
lower Courts, without the application of any of the parties. The 
provisions of this sub-rule, relating to application by parties, must he 
strictly followed. 14 A.W.N. 3. q 

< (4:) Omission to summon Registrar. 

Where a suit was brought on a registered bond, the defendant could notask 
the Court to send for the registration books, to prove the non-existence 
of the bond, at the time it purported to be certified, hut it was his duty 
CO summon the Deputy Registrar to prove his case. The Judge was 
consequently not bound to use his discretion in this case. 14 W.R. 
302. p 

^‘'Either .from its.,,. or from any other Court. 

''Records sent for by another Court— Discretion of Court. 

A Court had no discretion to refuse to send records, which had been sent for 
by another Civil Court. 4 O.L.R. 36. q 

3.^** And inspect the same.'* 

' (l)}InBpectian of document. 

A Judge may send for and inspect any document filed with any record in his 
Court, and nothing in the Civil Procedure Code can prevent him from 
basing his decision wholly or mainly on such document. 1 W.R. 63. R 

(2) Public record. * 

Before inspecting a<.'dooument, it is the duty of the Court to see, if it is a public 
record, A cazee*s book is 'not strictly an official record. 15 W.R. 173.S 
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4*—^^ Nothing to use in evidence any document which under the ta^ 

of evidence would be inadmissibte .... suit. ** 

Admissibility in evidence. 

It is only those documents, which are unobjectionable and admissible for or 
against either of the parties to a suit, that can be used in evidence by 
a Oivil Court, which inspects the records of another case. 2 B. 361 = 
2nd Edn. 341. T 


Provisions as to 
documents applied 
to material objects. 


11 . The provisions herein contained as to 
documents shall, so far as may be, apply to all 
other material objects producible as evidence. 


oia A.cc. 

This rule corresponds to S. 145 of the old Code. 


ORDEE XIV. 

Settlement of Issues and Deteemination of Suit on Issues 
OF Law oe on Issues agbbbd upon. 

1. (1) Issues arise when a material proposi- 

Ptaming of issues. . ' ' . 

tion of fact or law is amrmed by the one party 
and denied by the otberi 

(2) Material propositions are those propositions of law or fact 
which a plaintiff must allege in order to show a right to sue or a 
defendant must allege in order to constitute his defence. 

(3) Each material proposition affirmed by one party and denied 
by the other shall form the subject of a distinct issue. 

(4) Issues a're of two kinds : (a) issues of fact, (6) issues of law. 

(5) At the first hearing of the suit the Court shall, after reading 
the plaint and the written statements, if any, and after such examina- 
tion of the parties as may appear necessary, ascertain upon what 
material propositions of fact or of law the parties are at variance, and 
shall thereupon proceed to frame and record the issues on which the 
right decision of the case appears to depend. 

(6) Nothing in this rule requires the Court to frame and record 
issues where the defendant at the first hearing of the suit makes no 
defence. 

(Notes). 

Olcl Acts 

* This mlo corresponds to S. 146 of Act XIV of 1882. 

3861 47 
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Difference between the new and the old Acts. 

(1) The words, “ or a defendant mnsfc allege in order to constitute the defence ” 

in sub-rule 2, are new. 

(2) The word must ’’ is changed into “ shall ” in sub-rule 3. 

(3) The words to the Court ** are omitted in sub-rule 5, 

(4) The word “ section ” is changed into “ rule.” 

(General). 

(а) The law confers no authority on a Judge to issue summonses to witnesses 

to attend on the settlement of issues. The written statements must 
be prepared with great care and deliberation, so as to dispense alto- 
gether with parol evidence at the settlement of issues. 1 Ind. Jur. 
O.S. 16 ; 1 Hyde. U7. U 

(б) But the Court may examine the pleaders of parties at the settlement of issues. 

15 I.A. 119 ; 16 0 . 533. Y 

(c) An order made by a Judge, on the original side, at settlement of issues fixing 
a date for final disposal is not an order under S. 156 of Act XIV of 
1882. U M. 88. W 

(4) There is nothing in the Code which imposes upon the Judge the duty of 
allowing an issue to be raised on a point of law which he considers to 
be perfectly clear. 2 Bom. H.C. 272 ; 2nd Ed. 258. X 

(e) The responsibility of closely perceiving and raising points which arise upon 
the pleadings and the evidence, the proper adjudication of which Ss 
essential for the ends of justice, rests as much on the Court as on the 
parties or their pleaders. If the issues have not been properly raised, 
the appellate Court must raise and decide them, unless they had been 
waived. 3 Bom. Li.R. 535. Y 

(/j A Court is not bound to grant an issue in respect of a question not arising 
on the pleadings. 6 O.W.H. 641 ; 26 M. 367. Z 

(g) The rule contennilates that issues may be settled, whether there was a 

written statement or not, though it is not obligatory on the Court to 
frame issues, if the defendant makes no defence. 11 O.W.N. 871 = 6 
C.L.J. 410. A 

(h) It is the duty of the Court where minors are concerned, to examine the 

pleadings and raise such ivssues in regard to the minors as may he called 
for by the legal aspects presented by the plaint or the pleadings. 9 
Bom. L.R. 1114. B 

(i) In a suit for possession of land in which the question of easement was not 

raised, it is not necessary to go into it. 6 G.P.L.R. 63. C 

(^) It is the duty of the Judge to fix the issue so as to bring the question which 
is in dispute plainly under trial ; but ha is not bound to try the suit 
merely on the case made out ih the plaint, 1876 Select Oases, Part X, 
No. 1. D 

(fc) The trial of issues of fact will not be stayed ponding appeal on law except 
upon very strong grounds. Re. Palmers Aj^^lication ; 22 O.D. 88— 
Annual Practice (1908), Vol. I, p. 433. B 

3 . Where issues both of law and of fact arise in tbe same suit, 
Issues of law and the Court is of opinion that the case or any 

of fact part thereof may be disposed of on the issues of 

law only, it shall try those issues first, and for that purpose may. 
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if it thinks fit, postpone the settlement of the issues of fact until after 
the issues of law have been determined. 

oia Act. 

This rule corresponds to the sixth para of S. 146 of Act XIV of 1882 ; but the 
words “ or any part thereof ” are new. 

Materials from 3, The Courfe may frame the issues i from all 

framed. or any of the following materials : — 

(а) allegations made on oath by the parties or by any persons 

present on their behalf, or made by the pleaders of such 
parties ; 

(б) allegations made in the pleadings or in answers to inter- 

rogatories delivered in the suit ; 

(c) the contents of documents produced by either party. 

(Notes). 

Old A.ct. 

This rule corresponds to S. 147 of Act XIV of 1882, 

Difference between the new and the old Acts. 

The words ** or persons ” are omitted in (a). 

For the words “ in the plaint or in the written statements (if any) tendered in 
the suit,” the words “ in the pleadings ” are substituted. 

issues. *’ 

i.-^'iVlaterials for framing issues. 

(ri) The issues were to be framed upon'the plaint, written statements, and alle- 
gations of the parties or their counsel. 1 Ind. Jur, N.S. 364 ; 2 Ind. 
Jur. N.S. 333. F 

(6) The issues may also be taken from the oral statements of their pleaders. 8 
W.R. 162 ; 16 W.R. 218 ; 12 I.A. 56 ; 11 0/407 ; 15 T.A. 119 ; 12 
I.A. 66 ; 15 0. 633. ’ G 

(c) The Court may frame issues from the oral examination of parties or their 

pleaders, notwithstanding discrepancy between their allegations and 
the written pleadings. 4|B.L.R. 103 ; 12 W.R. 612 ; 8 W.R, 364 ; 11 
407 ; 21 W.R. 407. H 

(d) The legislature makes it incumbent on the Court to frame the issues on 

which the right decision of the case depends, and adds to the plaint 
other materials on which those issues may be framed, 10 M. at p, 502. 1 

(e) The Court may frame the issues from the answers to questions put by the 

Court with a view to elicit material facts. 6 B. at p. 614. Jf 

(/) although the plaint may be very informal. 11 0. 186. K 

(g) although the plaint discloses no cause of action. 16 W.R. 218* 

16 W.R. 286. , £ 

(h) although the pleadings may be defective, 8 M.H.O, 114- M 

(i) although the pleadings may make them more general than the answers of » 

the pleader on specldo points. 13 A, 63 (64) ; 15 I.A. (163) ; 12 I.A. 
(50) : H • 
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/. — “ / 55 i/es.” — -{Conhnued). 

I.— Materials for framing: issues-^iConchided). 

provided the state of faots and equities there set up are not inconsistent 
with the pleadings. 2 Ind. Jur, N.S. 118 ; 11 I. A. 7 ; 3W.R. 33; 
8 LA. 170. 0 

(j) Courts are not allowed to raise important and serious issues in a case for the 
parties, when they have not raised them themselves by their own 
pleadings in the cause. 10 A. 627 ; 12 A. 666 ; 17 W.R. 632. P 

(7;) Where the cause of action stated in the plaint was that a document was a 
forger}^ it was held wrong to raise an issue as to whether it had been 
executed under pressure. 10 W.R, 389 ; 15 0, 684 ; 15 I.A. 81 ; 13 M. 
549 ; 22 W.R. 469 ; or by fraud. 33 M. 549 ; 10 A. 627 ; 12 A. 556. Q 

2 . — Settlement of issues. 

(a) When both parties appear, so that the Court can ascertain from them what 
are the points upon which they are at issue, issues are to be fixed ; 
but the Court is not hound to fix any issue, when the defendant does 
not appear ; it should hear the case ex^arte, 15 W.R. 145. 

(5) It is not proper for the Court to raise an issue, which was not based and 
moulded upon some specific affirmative allegation. 22 W.R. 469, S 

(c) Even if the pleadings are had, it is the duty of the Judge to ascertain 

clearly the real points in dispute and frame issues accordingly. 3 B. 
210 ; 11 C. (407) ; 15 W.R. 286 ; 16 W.R. 218. T 

(d) On an issue of undue influence, a Court should consider whether the gift m 

question (ct) is one which a right-minded person might be expected to 
make, (6) is or is not an improvident act on the donor’s part, (c) is 
such as to have required advice, if not obtained by the donor, 
(d) whether the intention to make the gift originated with the donor. 
15 0. 684 , 16 I.A. 81. U 

{e) At the hearing of a case on a preliminary issue, the defendant by whom 
the issue is raised has the right to begin. Two vakils for the same 
party may be heard in argument of a preliminary issue. 12 B. 454. Y 

3 .— Pleading. 

(a) Where plaintiffs claim on an alleged title and their allegation is not 

traversed by the defendant, their position requires no further proof 
12 W.R. 469. W 

(b) Where parties allow a suit to be conducted as if certain facts were admitted, 

they cannot, afterwards, on special appeal, question it, and recede 
from the tacit admission. 15 B.L.R. 142 ; but see 11 C, 111. X 

(c) Where plaintiffs claimed under certain mortgages and the defendant 

confined himself to saying that “.the mortgages created by those bonds 
are insufficient and '-njust,” and did not move the Court to raise an 
issue as to their bona fides, it was held the mortgages were bona fide 
transactions. 18 W.R, 287. Y 

(d) It is not possible to apply the strict rule that averments not traversed mus^ 

be taken to be admitted. 2 W.R. 19 ; 9 I.A. 801. Z 

{e) But where issues have been settled, averments upon which no issue 
is framed should be taken to be admitted, as the Court is directed to 
inquire and ascertain upon what questions of law or fact the parties 
are at issue. 18 W.R. 287 ; 6 I.A. 88 ; 15 B.L.R. 165 ; but see 11 C. 
Ill (118) ; 11 LA. 186. A. 
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/. — ‘ ' Issues.” — {Gontinued) . 

3. —Pleading — {Gonchided). 

(/) Onlj^ such averments should be made the subject of issues, as are essential 
to support the cause of action and are denied by the defendant, or as 
are essential to support a plea and are denied by the plaintiff. 
3 N.W.P. 303 ; but see 14 W.R. 55. B 

{jjf) From the fact that no issue is raised as to matters which the plaintiff must 
prove, it cannot be inferred the defendant intends to admit them. 26 
B. 360. C 

(li) But in a suit for injunction, the defendant did not, in his written state- 
ment, deny the fact of the obstruction of possession alleged in the 
plaint. It may be presumed that the defendant admitted the fact 
of obstruction. 26 B. 735. D 

.(i) A pleading in a suit not between the same parties can never be an estoppel ; 

but it may be an admission. 13 I. A. (42). E 

(j) All admission by one defendant does not bind the co-defendants. 16 0. 627 ; 

16 I.A. 96. F 

(k) A statement in a pleading will not always amount to an admission. A 

petition asking for postponement of sale in execution of a decree is 
not an estoppel, and does not prevent the debtor from pleading that 
execution is barred by lapse of time. 10 0. 196 ; 10 I.A. 119. G 

(l) Although the parties understood that a mortgage with conditional sale had 

been converted into a sale and admitted that it was so in the pleadings, 
such admissions did not operate as an estoppel, or prevent the 
mortgagor from redeeming his property, 14 B, 78; 13 M. 494; 14 
B. 102. H 

(m) But if a company can only hold land in a certain way, they cannot allege 

that they became possessed of the property otherwise than by the Act, 
19 B. 440, I 

(ii) If a plaintiff sues persons apparently liable and defendants pub in a defence, 
and afterwards attempt to enter another defence, when the suit 
against the proper persons is barred, they will not be allowed to do so, 
16 Q.B.D, 556. J 

( 0 ) The sole object of pleading is that each side may have an opportunity of 
bringing forward evidence appropriate to the issues, and so long as 
this result is obtained, an issue cannot be objected to because it was 
not prominently raised in the first instance. 22 0. 324 ; 22 I.A. 4. K 
(p) In a suit by a Hindu widow for a declaration of her right to maintenance 
out of her husband’s estate which had been mortgaged to the defendant 
by the heir, the Court ought bo frame issues as to what should be allow- 
ed for the maintenance of the plaintiff and the expenses of the 
marriages. 9 B.L.R. 11 ; 17 W.R. 432. L 


4, —Issues in special suits. 


<1) Account. 

(а) Where two persons were sued as agents, for monies received by them on 

behalf of tbeir principal and they pleaded payment, the issue was 
whether they had paid. 17 W.R. 149. H 

(б) In a suit on an ^alleged to have been admitted as correct the issue is 

whether the accounts have been admitted, and not whether they are 
correct. N.W.P. (1863), 300. 13[ 
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/. — “ Issues** '--(Continued). 

4 . — Issues in special suits — (Co7itinued)» 

(2) Damages, 

In a suit by a lessee for damages on account of dispossession, on the allegation 
that the lessors had given a second lease to another party, it was not 
for the Judge to assess the damages. 12 W.R. 198. 0 

(3) Damages and injunction. 

In a suit to have the portion of a bund cut by the defendant closed up, and for 
an injunction restraining the defendant from so cutting the bund in 
future, it was material to try whether the plamtiS had a cause of 
action and also the question as to the property in the bund. 17 W.R. 
369. P 

(4) Easement. 

(a) As to the proper issues in a suit to establish an easement when limitation 
is pleaded under S. 26, Act XY of ISll—vide 6 G. 812. Q 

(d) In case of a presumed grant. 6 0. 394 ; 6 B. 20 ; 16 B. 633. R 

(6) G-rant. 

In a suit for a portion of land granted in trust for purposes connected with the 
preservation of a Mahomedan Saint’s tomb, where plaintifi claimed 
as son of the last mutwali, the material point to try was whether 
plaintifi’s ancestors had, from the time of grant, been in possession, or 
whether the land had been inherited. 12 W.R. 132. S 


(6) Lease. 

(а) Where a plaintifi relies on a lease, the genuineness of which is disputed by 

the defendant, the Court is bound to adjudicate the issue and to decide 
whether the lease is valid or invalid, 5 W.R. 157. T 

(б) In a suit for a Kabuliat with intervener, the ryot was entitled to be heard 

whether he paid the rents to the plaintifi, and whether he was bound 
to give the Kabuliat asked for, and plaintifi was entitled to be heard 
whether the ryot held 3 parcels or 25 parcels of land. 11 W.R. 366.11 

(7) Legal representative. 

Where a suit was brought against the defendant as the of a person 

deceased and the Courts below found that the amount was due, 
but the defendant had not taken possession of any property of the 
deceased person : held, the Court should have determined the further 
question whether the defendants were legal representatives of the 
deceased and entitled to his estate. 2 M.H.C. 423. Y 

) Letters Patent. 

The legality of an order granting permission to institute a suit under cl. 12 of 

the may form the subject of an issue for trial in the suit so 

instituted. 18 M. 142. W 

(9) Malicious prosecution. 

(a) In a suit for instituting a case against another, the issues are whether the 
defendant acted maliciously and without reasonable and probable 
cause, 17 W.R. 101. X 

(b) The onus lies on the plaintifi to prove malice and absence of reasonable and 
probable cause. 19 B. 717. Y 
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4.— Issues in special suits^-iContinued). 

(10) Mortgage. 

In a suit by a mortgagee in possession, the proper issue is the terms of the 
mortgage and uot previous possession, unless limitation is raised. 
N.W.P. (1862j, 87. Z 

^(11) Qfficiatinglat marriages. 

Plaintiff sued to recover certain fees from defendant, alleging that he had a 
right to officiate at marriages among the defendant’s caste people and 
that, according to this right, he had officiated at bis request; the 
question really involved in the issue is whether, invited or uninvited, 
plaintiff was entitled by custom to the fees claimed by him* 3 B, 210. A 

(12) Possession. 

(a) In a suit to recover possession of land in the wrongful possession of the 

defendant, the appellate Court can’t reverse the decision on the ground 
. there had been no demand for possession without framing an 

issue on the point. 20 W.E. 401. B 

(b) In a suit by mo.rtgagee for possession without foreclosure, it was incumbent 

on the Court to frame an issue as to the nature of the transaction. 19 
W.R. 333, C 

(c) In a suit for possession of a piece of land whore defendant pleads limitation 

and his writing unexpectedly discloses that his possession is that of a 
mortgagee, it was impossible for the Court to overlook that testimony 
and that it was its duty to frame an issue on the fact of the mortgage, 
16 W.B. 44. D 

(d) A mortgagee was, after foreclosure, executing his decree for possession, when 

an objection was preferred on the part of the landlord as purchaser of 
the tenure. The issue to be decided was whether or not the tenure was 
sold subject to previous incumbrances. 12 W.E. 460. B 

(e) Where oeriiain Zemindars sued to recover khas possession of certain shares 

of land, alleging that defendants were wrongfully in possession, it was 
held that, though bound to prove their right to khas possession, they 
had a right to a decision as to the alleged wrongful possession of the 
defendants. 12 W.B. 366. F 

(/) The question of a prescriptive right of occupancy cannot arise as an issue 
in a case where a tenant sues to recover possession of land from which 
he has been illegally ejected. 7 W.B, 27. G 

(g) In a suit to recover possession based on a deed of sale, the Court should have 
raised the issues as to ownership and possession, even if the sale deed 
was not proved. 20 Bom. 763. H 

{h) In a suit for possession of land on the strength of an alleged mirasi moku- 
rari, one of the main issues was whether the plaintiffs were or were 
not tenants of the land in dispute. It was found that they had 
acquired a title as tenants. Beld they were entitled to a decree for 
possession, 7 O.L.B. 103. I 

(13) Railways Act. 

Under S. 7.7 of the , it is not necessary for the defendant to plead want of 

notice of action in order to avail himself of it, but he may raise the 
objection at the hearing. 24 C. 306- J 



374 


Act Y of 1908 (CODE oE civil peooedube). [O. XIY, r. 3 
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4 . — Issues in special suits — {Concluded). 

(14) Rent. 

(a) In a rent suit, when defendant denied that he held under plaintiff and 

alleged that the jote belonged to two persons, the proper issues were 
(1) whether the defendant held in succession to the previous tenant, or 
the jote really belonged to two persons, (2) and whether the defendant 
had acquired the jote or* a portion of it only, and, if he held the entire * 
jote, would he be liable. 17 W.R. 504. K 

(b) In a suit for arrears of rent at enhanced rates, where only a single notice 

has been issued although there are two holdings at two rents, the 
Court should frame an issue which will allow the plaintiffs and the 
defendant to give evidence. 20 W.R. 442. L 

(c) In a suit hj' putnidars for rent, where the defendants plead a lakhiraj title 

set up long before the plain tifis acquired their pufeni, the issue to be 
tried is whether the plaintifis have at any time received rent for the 
lands in dispute. 14 W.R. 149. M 

(d) The issues should not be in too general terms, and should, if possible, em- 

brace the whole matter in dispute. In a suit to be declared proprietor 
of land and to pay less rent than had been assessed in the Sub-Col- 
lector’s order marked A and to obtain a refund, the issue framed 
“ whether the first defendant is entitled to rent at the rate specified 
in document A ” was held to be too general, and “ what is a fair and 
reasonable rate of rent ” was directed to be sent to the lower Court. 

3 M.H.C. 25. N 

{e) In a suit for rent in which the defendant set up the title of a third party, 
the only issue to be tried was whether the relation of landlord and 
tenant subsisted. 8 B.L.R. 180; 16 W.R. 235 ; 8 C. 238. 0 

(/) In a suit for arrears of rent, the proper issue is whether the defendant holds 
the lands set forth in the plaint at the rent specified, and not whether 
the defendant holds the jamas set forth in the plaint under 'the plain- 
tiff. IC.W.N 152. 

(15) Specific Relief Act. 

(a) In a suit for a declaration that the defendant had no right either to the 
office of sheik or to the properties in question, and for an injunction 
restraining him from interfering with the properties, and for further 
and other relief, it was found that the defendant was in possession of 
part of the property ; held that the Court of first instance should frame 
an issue as to the maintainability of the suit under the last clause of 
S. 42, . 16M. 15. Q 

(5) In a suit under S. 9 of—, the Court has merely to consider the question 
whether the plaintiff’s dispossession was in due course of law. It 
cannot deal with the merits of the plaintiff's possession. (1880) Select 
Case, Part X, No, 6. r 

(c) When the suit is for a declaratory decree, and the plaintiff alleges that he 
is in possession, there should be a distinct finding on that point as a 
preliminary issue, as the right of the plaintiff to obtain a mere decla- 
ratory decree without further relief depends thereon. (1877) Select 
Case, Part X, No. 8. 15 M, 255 ; 16 M. 31 ; 16 M. 140. S 
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Issues”— [Continued). 

5 .— Decree. 

(a) The decree will follow the findings on the issues, although the appropriate 
form in which the decree should be passed was not indicated with 
precision in the plaint itself. 10 M 375. T 

(5) A decree not according with the issues will be held erroneous. 2 M.H. 0.441. U 

(c) 111 a case of a vague issue, the judgment may be used to interpretit. 16 0. 

lOi; 15 I.A. 159 (163). y 

[d) No decree should be given in plaintiff’s favour on a point not raised in the 

pleadings nor embodied in an issue. 8 0. 975 ; 11 O.L.R. 399. W 

(?) If a Court goes beyond the rights which are properly in issue between the 
parties, the decree of ^ourt will be absolutely null and void. 

11 C.D. 813, X 

(/) The rule that the decree should be in accordance with what is alleged 
and proved was held as intended to prevent surprise, and was not ap- 
plicable to a case in which the defendant’s own admission was adopted 
as the ground of decision against him. 11 M. 3C7. Y 

6 .— Decision on issues. 

(a) It is not the written statements of parties, but the issues framed which 

ought to be the index of what has been and has to be adjudicated. 

12 W.R. 229. Z 

(b) In appealable oases the lower Courts should, as far as is practicable, pro- 

nounce their opinions on all the important points. 6 W.H. 63 ; 10 
I.A. 476. 

(c) But, if a suit for ejectment by a landlord against his tenant can be dis- 

missed on the ground of insufficiency of notice, any other issues raised 
in the suit should not be tried. 10 C. 1095. B 

(d) It is competent to a Judge to determine a case on the day when the issues 

are settled, if he is satisfied that the evidence then before him is 
decisive of the matter in dispute. 22 W.R. 426. C 

(e) The omission to decide an issue of ownership in a suit mainly based on a 

rent note is a ground for reversing the decree of the lower Court. 
16 B. 545. D 

(/) Parties are not bound by an opinion of the Court on a matter not in issue, 
"in the same manner as if the Judge had decided an issue formally 
and properly raised before him, 21 W.R. 69. E 

7 .— New issues. 

(a) When a new and different issue is raised, it should be raised in such a way 
as to give the parties the fullest opportunity of producing evidence 
upon it. 17 W.R. 361 ; 18 W.R. 297. F 

(6) The Judge should, with some degree of formality, frame the issues 

record that parties desire to tender evidence and the pleaders request 
for the same to be recorded ; otherwise, the losing party may possibly 
be debarred from urging in special appeal that he had been misled by 
the issues laid down by the first Court. 11 W.R. 61 ; 17 W.R. 361, G 

385 1 ‘'" ' -■< 4 8 
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7. — New issue s^(Concluded), 

(c) Where the appellate Court has omitted to frame or try any issue or to deter- 

mine any essential question of fact, the High Court in such cases must 
remit issues for trial to the lower appellate Court. 9 A. 147 ; 7 H. 52. H 

(d) Exclusive possession can only be awarded on proof of exclusive title. 20 B. 

5(39. I 

(e) No new issues ought to be allowed if it will be a complete departure from 

the case set up in the lower Court. 11 C. 118. J 

(/) The right of framing new issues arises where the issues framed are insuffi- 
cient to dispose of the matters raised in the plaint. 1 O.L.R. 416. K 

(<;) In such eases the High Court will remand the case for re-trial. 2 N.W.P. 

183. h 

(h) Where an appellate Court appears not to have taken into consideration a 
presumption of fact arising out of the circumstances in evidence and 
materially affecting the decision of a case, that is such a defect as 
the High Court will remedy on special appeal by directing an issue. 

I M.H.O. 131. M 

(%) Where no issue has been laid down and the case is complicated, see 

11 1.A. 25. N 

8 . — ’Omission to settle issues. 

(u) In a suit raising issues of fact, it did not appear from the\ record that the 
Judge settled or recorded the issues in the suit, although he allowed 
evidenoejto be taken. The Judicial Committee considered a settlement 
of issues to be necessary and remanded the case. 11 I. A. 26 : 2 
N.W.P. 183 ; 1 M.H.C. 131 ; but see 4 O.L.R. 473. 0 

(b) Where the Court found that the defendant was not prejudiced by the fact 

that no issue was framed on a certain question, it confirmed the deci- 
sion of the Court below. 2 M.H.O. 470. P 

(c) If substantial justice had been done, the mere omission to settle issues by the 

Court of first iustance, which was not made a ground of appeal to the 
first Court of appeal, but was noticed and commented on by that Court, 
did not constitute a fatal mistrial of the case so as to render a new 
trial necessary. 6 B.L.R. 148 ; 15 W.R. 15 ; 13 1. A. 573; 22 W.R. 448 ; 
22 G. 324 ; 24 G. 309. Q 

(d) The omission to settle issues is not fatal to the trial of the suit, if the 

parties had not been prejudiced at all by the omission, both of them 
having adduced evidence upon all the necessary points raised and 
discussed. 12 I.A. 495 ; 12 O.L.R. 169 ; 24 W.R. 276 ; 2 B.L.R. 72 ; 

II W.R. 33 ; 12 I.A. 47 ; 1903 P.R. 77. R 

(e) When both the parties invoked the decision of the Court upon a question 

raised by the pleadings and the question was argued, the judgment 
upon it was not ultra vires^ because an issue was not framed embrac- 
ing the whole question. 20 W.R. 377. S 

p.— Appeal. 

(a) In appeal the case must be dealt with not on the mere wording of the plaint, 
but on the issues settled for tnal, and the manner in which the case 
was tried by the first Court. 7 A. 1 ; 11 I.A, 155 ; 10 C. 777 ; 11 I.A. 
109, p. 120. * T 
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(b) If a case not alleged by the plaintiff is disclosed in the evidence, the Court 

can allow it to be set up, provided a specific issue is raised on it and 
the defendant is given an opportunity of meeting it. 20 B. 669. U 

(c) An appellate Court should not set aside a decision on a point which, though 

essential, has not been raised in it, without framing an issue on the 
point and properly deciding it. 20 W.R. 401 ; 12 I. A. 166 ; 12 G. 239. Y 

{d) A question which has not been raised in the plaint, written statement, or 
issues at the first Court, or in the grounds of first appeal , and the 
evidence has not been directed to it, it should not be raised in special 
appeal. 2 I.A. 87 ; 20 W.R. 272. W 

{e) A point on which no question has been raised in the first Court and which 
is not in the line of defence taken there, should not be put m issue by 
the appellate Court. 23 W.R. 169 ; 17 W.R. 4:07. X 

(f) Where issues have not been settled but the judgment states the points for 

consideration, then, although the written statement does not raise the 
same points, they will he looked on as the issues. 12 I.A. 47. Y 

(g) If the first Court has fixed and tried wrong issues, the appellate Court 

should lay down the proper issues, unless the issues decided have been 
agreed on by the parties, or the new issues would be a complete 
departure from the case set up in the lower Court. 11 W.R. 20 ; 14 
W.R. 466 ; 11 C. at p. 118. Z 

(7i) When the lower appellate Court framed a wrong issue, but it appeared 
from the judgment that there was a finding on the point which would 
have been raised, if the correct issue \had been framed, the High Court 
refused to remand the case. 21 B. 326, A 

(i) No appeal lies when the decision upon the settlement of issues is only of 
interlocutory character deciding some isolated point not affecting the 
merits or the result of the entire suit. 4 C, 581 ; 3 C.L.R, 311. B 

I o.— Review. 

The absence of a formal finding on an issue tried and decided is not an error 
calling for a review of judgment. 2 M.H.C. 58. C 


Parties.** 


(1) General. 

Persons not likely to be affected by the result of a suit cannot claim to be 
joined as parties for the purpose of raising altogether fresh issues. 
2 B.L.R. 26. B 


(2) Issues agreed on. 

(а) If both the parties agree to abide by certain issues, they will be bound 

by them. 13 W.R. 206 ; 11 W.R. 277 ; 11 W.R. 20 ; 13 W.R. 189. B 

(б) When a defendant, pleading limitation, placed that issue on the fact that 

it had been twelve years in possession, it was held too late for him in 
special appeal to object that it did not dispose of the question of 
limitation. 10 W.B. 389. B 1 
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2 , — ■“ Parties*^’ — [Co^ioluded). 

(3) Co-defendants. 

(a) An issue between tw’o co-defendants is contrary to practice, 2 W.E>. 45 ; 

6 O.B. 29 ; 8 W.R. 356. ' F 

(d) Where co-defendants claim under different titles, and issues are raised 
between the plaintiff and each of them and the suit is dismissed, the 
decision on these issues cannot be regarded as a decision between the 
rival defendants. 11 W.R. 4:62 ; 6 C D. 29 ; but see 15 264. G 

4. Where the Court is of opinion that the issues cannot be 
^ ^ ^ correctly framed without the examination of some 

mine witnesses "or person not before the Court or without theinspec" 

documents before tion of some document not produced in the 
framing issues. , ^ 

suit, it may adjourn the framing of the issues to 

a future day \ and may (subject to any law for the time being in 
force) compel the attendance of any person or the production of any 
document by the person in whose possession or power it is by 
summons or other process. 

(Note s). 
oia Act. 

This rule corresponds to S. 148 of Act XIV of 3882. 

Difference between the new and the old Acts. 

The words “ If the Court be of opinion ” are changed into “ Where the Court 
is of opinion.” 

The words “ to he fixed by the Court ” are omitted. 

The words “ subject to the rules contained in the Indian Evidence Act ” are 
changed into subject to any law for the time being in force.” 

The words *‘^ia whose hands ” are changed into “ in whose possession or power.” 

adjourn the framing of issues to a future day” 

{a) If the parties do not secure the attendance of witnesses at the first hearing, 
and there are, on the examination of parties, issues upon which 
evidence is necessary, the Court is bound to fix a day for the hearing 
of such evidence. 9 W.R. 246. H 

(6) Where both parties are at issue on any question upon which it is necessary 
to hear further evidence, the Collector was bound under S. 65, Act X 
of 1859, to declare and record such issues. 9 W.R. 105 ; 1 B.L.R. 110 ; 
10 W.R. 169. I 

(c) The final disposal of a case on the day fixed for the settlement of issues, 
without allowing parties the opportunity to adduce evidence, was 
illegal. 1 Agra 38 ; 1 N.W.P. 147. J 

5. (1) The Court may at any time before passing a decree 

Power to amend amend the issues or frame additional issues on 

and strike out, such terms as it thinks fit i, and all such amend- 

issues . 

ments or additional issues as may be necessary 
for determining the matters in oontroyersy between the parties shall 
be so made or framed. 
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(2) The Court may also, at any time before passing a decree, 
strike out any issues that appear to it to be wrongly framed or 
introduced. 

(Notes). 

Old 

This rule corresponds to S. 149 of Act XIV of 1882 ; but for the words “ the 
controversy,” the words “ the matters in controversy are substituted. 

/.— '‘TAe Court tnay,.,amend the issues or frame additional issues on 
such terms as it thinks fit,** 

(1] Raising issues not raised in pleadings. 

(а) Although a Court may have the right to take cognizance of any objection 

manifestly apparent on the face of a proceeding showing that it is 
against morality or public policy, yet where this is only to be collect- 
ed from the evidence by inference, it may lead to the most direct 
injustice to enter into the inquiry, if the issue has not been presented 
by the pleadings or the points recorded for proof. 3 W.R. 33 ; 8 I. A. 
170. K 

(б) The Court was not on its own motion competent to determine a question 

which was not alleged nor raised by the pleadings of the parties. The 
Court ought to frame issue, if the question was raised on the day 
of hearing and before the decision in the case. 3 Agra 246. L 

(c) A defendant is not precluded from setting up a defence which does not 

appear in her written statement, where the plaint does not set forth 
the true facts. 21 W.R. 407 ; 23 W.R. 172, M 

(d) Where no injustice would be done to either party, the Courts, in the exer- 

cise of their discretion, under special circumstances, may allow issues 
to be raised upon matter which does not strictly come within the 
proper scope of the pleadings. 5 C. 64 ; 4 C.L.R. 353. H 

(e) The Courts are not to raise an important and serious issue in a case for the 

parties, when they have not raised it themselves by their own plead- 
ings. 10 A. 627. 0 

(2) Additional issue. 

(a) It is competent to the Court at any time before decree, to frame an addi- 

tional issue embracing a matter not included in the plaint or in the 
written statoment, provided it is not inconsistent. 5 B. 609 ; 6 W.R. 
57 ; 1 M.H.C. 471 ; 10 I.A. 562 ; 20 W.R. 272 ; 7 B. 156 ; 13 B. 664 ; 
15 C. 684 ; 15 I.A. 81. p 

(b) Where a Court, shortly before decision, recorded a proceeding declaring its 

intention to frame additional issues, and reserved the actual framing 
of the issues for the time of giving judgment, its procedure was not 
warranted by the rule. 15 W.R. 161. Q 

(c) Where, from the way in which the issues were framed and the pleadings 

worded, it was clear there was no contention on the part of the defend- 
ant as to whether the terms of the deed, on which the suit was based, 
has been strictly complied with or not, but the faotum of the deed 
was only put in issue by the defendant — held that this was not a case 
in which the defendant was entitled to fall back upoman alternative 
plea and raise the question of compliance. 7 W,R. 306. R 
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I.^^*Tbe Court may . .amend the Issues or frame additional Issues on 
such terms as it thinks fit.**— [Continued). 

[d) The Court; will not raise an issue, so as to raise a wholly difierent question 

from that on which the parties have come into Court. 2 Ind. Jur. 
N. S. 118 ; 5 0. 64 ; 22 W.R. 299. S 

(e) A party cannot be permitted to change in special appeal the allegations on 

which he went to trial in the Courts below, and to raise altogether a 
new issue. 2 B.L R. 15 ; 11 W.R. 10 ; 25 W.R. 145. 

(/) A Court IS not authorised to frame new issues which have the efieot of 
altering the nature of the suit. A Court's power of raising additional 
issues is co-exbensive with its power of amending plaint and is subject 
to the same restrictions. 13 B. 664. U 

(g) The original Court has power to frame an additional issue to decide whether 

a lawful compromise has been efiected between the parties, subsequent 
to the institution of the suit. 19 M. 419. ¥ 

[h) As to power of Court to frame additional issue in a suit, upon consideration 

for the promissory note or bond executed in a foreign state — vide 17 M . 
262. W 

(i| S. 244 of Act XIV of 1382 does nob bar the trial ot any issue involved in 
those questions, if the issue is raised at the instance of a defendant in 
a suit brought against him. 24 0. 355. X 

(3) Amending issues. 

(a) If, by inadvertence or other cause, the recorded issues do not enable the 

Court to try the whole case on the merits, an opportunity should be 
aSorded by amendment. 6 .A. 393 ; 18 W.R. 81 ; 18 W.R. 297. Y 

[b) In a case in which, after the evidence of both parties had been taken, the 

principal defendant asked for permission to file an amended written 
statement which would in effect raise a new question as part of the 
defence ; held^ though the application is informal, it was the duty of 
the Munaiff, if it appeared that this was the real question between the 
parties, to amend the issues. 20 W.R. 208. Z 

(c) S. 141 of Act VIII of 1869 gave the Court discretion to amend or add issues, 

only if some new matter should turn up in the course of the case. 
2 Ind, Jur. N.S. 308. A 

[d) A Judge is not bound to make any amendment in the issues of a case, 

except for the purpose of more effectually putting in issue and trying 
the real question or questions in controversy, as disclosed by the plead- 
ings on either side. 5 C. 64 ; 4 O.L.R, 453 ,* 2 Ind. Jur. N.S. 118. B 
{e) Although, under certain circumstances, a Judge at a trial may allow 
amendments or raise issues other than those settled, yet, when a 
Judge at the settlement of issues has refused to raise a certain issue, 
that question ought not to be re-opened at the trial. 4 0. 572. C 
(/) The power of amending issues is almost the same as the power of amend, 
menb given to Judges in England. 5 0. 64 ; 4 O.L.R. 353. D 

(g) The Court will not exercise its discretionary power to raise a new issue, 
except on clear proof of inadvertence, or mistake, or discovery of new 
matter affecting the merits, and that such matter, was not within the 
% knowledge of the parties at the date of former settlement of issues. 
5 14 , 271 . E 
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(h) If the plaint audits proof lead to particular issues, the Court is bound to 

raise them and give relief, provided they do not come by surprise on 
the defendant. 2 Hyde. 263 ; but see 4 Agra 246. F 

(i) Instead of dismissing a suit, for an error in the plaint, the proper plan is to 

amend the issues whenever it appears necessary, so as to raise the real 
question in difference between the parties. 14 W.R. 11 ; 6 W.R. 106.G 

(4) Issues allowed. 

(а) In a suit on an account settled, the plaintiff failed to prove the alleged 

settlement ; held that the dismissal was wrong and that the Judge 
should have framed issues with regard to the items composing the 
^ account which were not barred and given iudgment on the merits. 

1 Agra 47 ; 6 I.A. 88. 

(б) It appeared on the evidence that two of the plaintiffs, who sued, were 

• partners, when the cause of action arose : — heldf the striking out the 

other names was wrong and the proper course would have been to 
amend the issues and raise the question whether the plaintiffs were or 
were not parties. 4 B.L.R. 97 ; 14 W.R. 11. I 

(c) If a suit is brought against two persons, the Court can raise an issue 

whether one of them is solely liable, and on finding him solely liable, 
pass a decree against him. 15 W.R. 69. J 

(d) In a suit by a person as purchaser, the purchase being denied by defendant, 

and the evidence proved the transaction was a mortgage, the Court was 
bound to inquire into it by amending issues. 19 W.R. 133. K 

(e) In a suit for possession defendant pleaded limitation, and it was un- 

expectedly disclosed in the course of the trial that he was a mortgagee. 
It was the duty of the Judge to frame an issue on this subject. 16 
W.R. 44. Jj 

(f) Where a plaintiff fails to show that a mortgage, created by certain persons 

as executrix and executors of a Hindu will, has been validly created by 
them in that capacity, the Court will, unless it; is inequitable to do so, 
allow him to raise an issue that the mortgage was validly created by 
parties in another character. 3 B.L.R. 7 ; 11 W.R. 21. M 

(fjl) In a suit for possession of land, the plaintiff described himself as the son of 
a certain man, The defendant denied that the land belonged to that 
person, but stood in the name of an idol under the possession of a 
different person under whom the defendant held it under lease and 
mortgage deed. On the day of the final disposal of the suit the plain- 
tiff petitioned that he was the son of that person, the lessor of the 
defendant. Held the Court should have framed issues and allowed the 
• defendant opportunity to produce evidence. 23 W.R. 172. N 

(5) Issues not allowed. 

(a) In a suit for damages, there was reference in the plaint to a contract to pay 

rent. An issue could not be framed so as to recover rent. 13 B. 664.0 

(b) A plaintiff will not be allowed to sat up one case and having proved another 

ask issues to be raised to suit the proof, 2 Hyde. 263. P 
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I.— “The Court may.. amend the issues or frame additional issues on 
such terms as it thinks fit,*'— (Continued). 

(c) On the evidence, the defendant wished to raise issues as to the unchastity 

and inability of the plaintiff to succeed, and as to her suing on behalf 
of another person, not having alleged that she was doing so, neither of 
which matters were referred to in his written statement ; leave to raise 
them was refused. 6 B.L.R, 144. q 

(d) Having sued as heir of adopted son, the plaintiff could not, on appeal, shift 

his ground and regard the adopted son as a trespasser. 11 B.L.R. 391 ; 
19 W.R. 12 ; I. A, Sup. Vol. 131. H 


(6) Evidence. 

(a) The Court is not bound to try the suit in the manner in which the plaint is 

framed for, its object is merely to bring the matters in dispute between 
the parties before the Court ; but on the settlement of issues thfe Judge 
is to ascertain the question. 14 W.R. 181. S 

(b) The issues fixed by the Court and not the pleadings, ought to be the guide 

to the parties as to production of evidence. 5 W.R. 72. T 

(7) Mode of disposal of issues. 

(a) The issues must be disposed of separately and should not be mixed up 

together. 3 W.R. 226, U 

(b) The Judge may dispose of them in any order he pleases. 23 W.R. 54. Y 

(8) Appeal. 

(a) A Court of appeal cannot raise, on appeal, an issue which was not raised in 

the Court of first instance, the functions of an appellate Court being 
not to interfere upon mere points of form. 17 W.R. 407 ; 23 W.R. 
1G9 ; 23 W.R. 332. W 

(b) When a case comes before the High Court on appeal, it should be determined 

upon the issues and grounds raised in the Court below, except where, 
under S. 354 of Act YIII of 1859, the Court would consider it right to 
frame an additional issue. 21 W.R. 69. X 

(c) Where a quite new and different issue is raised in the appellate Court, it 

ought to be done in such a way as to give the parties the fullest 
opportunity of producing evidence upon it. 17 W.R. 361 ; 11 W.R. 
61 ; 10 W.R. 169 ; 1 Agra 38. Y 

(d) When no objection was taken in the grounds of appeal to the issues as 

framed in the Court of first instance, an appellate Court would not be 
justified to travel out of the record and make a case for the defendants 
which they did not make in their pleadings. 23 W.R. 158. 2 

(e) When evidence recorded in one suit is admitted by consent at the hearing of 

another, an appellate Court could frame an additional issue, although 
it was new and had not been raised by the defendant*s written answer. 
14 A. 366. 

(/) The case, as originally made in the plaint and raised by the issues framed 
in the Court of first instance which covered a wider ground, could not 
be altered in appeal into what would be a wholly different claim and 
raise entirely new issues. 19 0. 507 ; 19 I.A. 90. B 
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" The Court may,. amend the issues or frame additional issues on 
such terms as it thinks fit.* ^—(Concluded). 

(g) An appellate Court should have so altered or added to the issues as to raise 

all questions properly arising, and should have referred them for trial 
to the Court of first instance. 19 M. 167. q 

(h) Remanding the case for the trial of a general issue as to the mode of devolu- 

tion of self-acquired property in Marumakkatayam lilappilla families 
is not proper, when the question is whether the property had been 
given to the defendants and their mother jointly. 17 M. 69, jy 

(i) The lower appellate Court is, in the absence of any admission by the party 

against whom the issues have been found, bound to form its own 
opinion on the evidence and record its findings. 19 B. 661. E 

6. Where the parties to a suit are agreed as to the question of 
o i *0 decided between them, they 

or law may by agree- may State the same in the form of an issue, andl 
“m onssuls.*®'* agreement in writing that, upon the 

finding of the Court in the affirmative or the 
negative of such issue, — 

(а) a sum of money specified m the agreement or to be- 

ascertained by the Court, or in such manner as the 
Court may direct, shall be paid by one of the parties to 
the other of them, or that one of them be declared 
entitled to some right or subject to some liability 
specified in the agreement ; 

(б) some property specified in the agreement and in dispute 

in the suit shall be delivered by one. of the parties to- 
the other of them, or as that other may direct ; or 
(c) one or more of the parties shall do or abstain from doing 
some particular act specified in the agreement and 
relating to the matter in dispute, 

(Notes), 
oia Acu 


This rule corresponds to S. 160 of Act XIV of 1882. 

Difference between the new and the old Acts. 

The word “ When ” is changed into “ Where.’’ 

The words “ that upon such finding ” are omitted both in (6) and (c). The provi- 
sions of this section are re-arranged for the sake of greater clearness. 

Statement of objects and reasons. 

There does not seem to be any real conflict as to whether an appeal lies, though 
at first sight it might appear otherwise. It has, therefore, been con- 
sidered unnecessary to provide expressly for an appeal. 


<1) Issues agreed on. 


General. 


(a) Issues selected and. agreed on by the parties cannot be amended except by 
mutual consent, 28 Sol. Jo. 478. p 


3861 49 
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General— (C/’oncZwde^). 

(6) Where an issue was fixed as to the execution of a deed of gift on which the 
defendant relied, and the plaint also showed that the execution was 
disputed, the High Court declined to treat the execution as not having 
been in contest. 11 A. 396. G 

!(2) Appeal. 

(a) There is no appeal as to the form of issues agreed on by parties. N.W.P. 

(1881), p. 335. H 

(b) No appeal would lie against a decree based on the report of a Commis- 

sioner, where the parties had agreed to refer the issues of fact to the 
Commissioner and to abide by his decision. 8 C. 456 ,* 29 0. 306=6 
C.W.N. 121, I 

(c) In a suit for a declaration that the plaintiff was entitled to have spouts 

flowing to the houses of the defendant, the parties entered into an 
agreement that the Munsiff, after inspecting the spouts, may decide 
“ according to justice,’* and that the decision of the Munsiff should be 
binding upon the parties. The Munsiff after inspection decided the suit 
without summoning any witnesses. Held an appeal lay from the 

decree. 8 A.W.N. 233. J 

Court, if satisfied 

that agreement was rj Ylheve the Court is satisfied, after making 

executed in good , . . . ^ 

faith, may pro- such inquiry as it deems proper, — 

nounce judgment. 

(a) that the agreement was duly executed by the parties, 

(b) that they have a substantial interest in the decision of such 

question as aforesaid, and 

(c) that the same is fit to be tried and decided, 

it shall proceed to record and try the issue and state its finding or 
decision thereon in the same manner as if the issue had been framed 
by the Court; 

and shall, upon the finding or decision on such issue, pronounce 
judgment i according to the terms of the agreement ; and, upon the 
judgment so pronounced, a decree shall follow. 

(Notes). 

oia Act. 

This rule corresponds to S. 161 of Act XIV of 1882. 

.Diflerence between the new and the old Acts. 

The words ‘*if” and “be” are changed into “where” and ** is.” The 
word “ may ” is changed into '• shall.” 

For the word ” opinion,” the word “ decision ” is substituted. 

The word “ given ” is changed into “ pronounced.” 

The words “ and may be executed, . . .in a contested suit ” are omitted* 

“ Shall •• ..pronounce judgment." 

(a) The Judge is bound to deliver judgment, 16 B, 202 (216) ; but specific 
performance of the agreement might be refused. {Ibid). K 

<(5) If, under a mistake of fact, a decision on a point of law is given, it may be 
disregarded, and the Judge may direct the action to go on to the trial,. 
22 0.1). 496. L 
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OBDEE XV. 

Disposal op the Suit at the Eiest Heaeing. 

1 . Where at the first hearing of a suit it appears that the 
Parties not at parties are not at issue on any question of law or 
issue. of fact 1, the Court may at once pronounce 

judgment. 

(Notes), 
oia Act. 

This rule corresponds to S. 152 of the old Code and also to S. 144 of the Code of 
1859. 

Distinction. 

For the word, “if,’’ in the oJd section, the word, “where,” is substituted in 
this rule. 


7.—“ Parties are not at Issue . . . .law or of fact” 

{!) Defendant confessing judgment. 

Where a defendant confesses judgment, the Qourb can give at once judgment 
for the plaintiffs. 3 B.L.B. 403 = 12 W,R. 432 (1869). M 

(2) Summoning wrong person— Dismissal. 

Where the plaintiff sues the right person, but serves the summons on a person 
of a similar name, who denies liability, the suit .should be dismissed 
with costs. 4 B. 619 (1880). N 


One of 
defendants 
issue. 


2. Where there are more defendants than one, and any one of 
several defendants is not at issue with the plaintiff on 


not at 


any question of law or of fact the Court may at 
once pronounce judgment for or against such de- 
fendant and the suit shall proceed only against the other defendants. 


(N o t es). 
oia Act. 


This rule corresponds to S. 163 of the old Code. 

I.'-'** Any one of the defendants. . ..not at issue.. ..law or of fact.^* 
Joint debtors— Judgment against one. 

In an action against several joint debtors, judgment against one, who admits 
the claim, does not bar the prosecution of the suit against others- 
25 B. 378 (1901). 0 

3. (1) Where the parties are at issue on some question of law 
^ _ or of fact, and issues have been framed by the 

Court as hereinbefore provided, if the Court is 
satisfied that no further argument or evidence than the parties can 
at once adduce is required upon such of the issues as may be 
sufiScient for the decision of the suit, and that no injustice will result 
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from proceeding 'with the suit forthwith, the Court may proceed to> 
determine such issues, and, if the finding thereon is sufficient for 
the decision, may pronounce judgment accordingly, whether the 
summons has been issued for the settlement of issues only or for the 
final disposal of the suit i. 

Provided that, where the summons has been issued for the 
settlement of issues only, the parties or their pleaders are present 
and none of them objects 2. 

(2) Where the finding is not sufficient for the decision, the 
Court shall postpone the further hearing of the suit, and shall fix a 
day for the production of such further evidence, or for such further 
argument as the case requires 3. 

(Note s). 

Old ^ct. 

This rule corresponds to S. 154 of the old Code, 

Distinction. 

For the word, object,” in the proviso to the old section, the word, “ objects,” 
is substituted in this rule, and for the word, “ if,” in para 4 of the old 
section, the word, “where,” is inserted at the beginning- of sub-rule 2. 
The word, “where,” is substituted at the beginning of sub-rule (1), 
for the word, “ if,” while the word, “ is,” is substituted for the word, 
“ be,” after the words, “ if the Court,” in the old section. The word,, 
“ adduce,” replaces the word, “ supply,” in sub-rule (1). 

(General). 

(1) Act ¥in of 1859. 

Rules 3 and 4^S. 145 of . p- 

(2) Specific circumstances. 

The— mentioned in this rule must be strictly followed, and Courts ought not 
to proceed to dispose of the case finally, when the day is fixed for the 
settlement of issues. 1 N.W.P, 97 = Ed. 1873, 147. Q* 

“ Where the parties disposal sn/f,” 

Powers of Judge. 

f the issues are framed and the plaintiff and the defendant are willing to 
proceed with the suit, the sitting Judge has powers to proceed to the 
hearing and final disposal of the case. 1 Ind, Jur. O.S. 14. R 

* Provided ^ , . . objects. ’ ’ 

Objection by party. 

A suit ought not to be disposed at the first hearing, if a party appears and 
objects to the adoption of that procedure. 16 M. 198 ; see also 22 
W.R. 426 (1874). • g 
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3 . — “ Where the finding. • ..as the case reqtiires.^^ 

Purther evidence— Adjournment. 

Although a case is posted for final disposal, if it is one in which further 
evidence is required, the Judge is hound to adjourn it, unless he is 
satisfied that the plaintiff has, without sufficient cause, failed to 
jiroduoe his evidence. 7 W.R. 84. T 

4. Where the summons has been issued for the final disposal of 
PaiJure to produce the Suit 1 and either party fails without sufficient 
evidence. cause to produce the evidence on which he relies^, 

the Court may at once pronounce judgment^ or may, if it thinks fit, 
after framing and recording issues, adjourn the suit for the produc- 
tion of such -evidence as may be necessary for its decision upon such 
issues. 

(Note s). 

Oia AcU 

This rule corresponds to S. 155 of the old Code. 

Distinction. 

Por the word, m the beginning of the old section, the word, “ where,” is 
substituted in this rule, and the words “ under section 146 ” « O.XIV, 
rules 1 and 2, are omitted in this rule. The word, “ for/’ stands for 
the word “to,” after the word, “ necessary,” towards the end of this 
rule. 

(General). 

<1) Application to venire a case. 

(а) An , which has been dismissed, does not fall under this rule, but under 

S. 103 of the old Code=:0. IX, r. 9. 8 O.W.N. 97 ; 31 0. 160. U 

(б) Where a suit was dismissed on account of the failure of the plaintiff to 

produce evidence, and an application to restore it was made under 
Ss. 97 and 99 of the old CQde=0. IX, rules 2 and 4, the Judge’s order 
in restoring it under this rule was ultra vires, and the whole subsequent 
proceedings were consequently void. 3 A.W.N. 171. V 

(2) Dismissal— Re Ytevr. 

Where a suit is dismissed under this rule, one of the remedies is to apply for a 
review, and, therefore, a Judge is not wrong in accepting an application 
for a review, 7 A.W.N. 105 ; see also 3 A^W.N. 171. W 

“ Where. . ..summons. . ..final disposal. . . . suit. ” 

Fixing day for hearing— Production of evidence. 

(a) The great object of the Procedure Code in fixing a day for the hearing of a 

case, and requiting all the evidence to bo produced on that day, is that 
parties may he confronted with each other, and the whole evidence 
may be, at one and the same time, before the Court. 15 W.B. 150. X 

(b) If a party fails to produce his documents at the proper time, no error is 

• committed in law, an refusing to send for them subsequently, if the 

Court is not satisfied that they are necessary for the ends of justice. 
ilbid}. Y 
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2. And either party f aits without sutticieat cause,. to produce 
evidence on which he relies.” 

(1) Failure to produce evidence. 

A Judge is bound to adjourn a ease, if it be one in wliicli further evidence i& 
required, unless the plaintiff has, without sufficient cause, failed t 
produce evidence. 7 W,R. 64. Z 

(2) Sufficient cause. 

A liberal and wide interpretation should be put upon the words, without 
* sufficient cause." 7 A.W.N. 105. A 

OEDEK XVI. 

Summoning- and Attendance of Witnesses. 

Summons to 1. At any time after the suit is instituted, the 
evidence or P^t^ties may obtain, on application to the Court or 

documents. to such officer as it appoints in this behalf, sum- 

monses. to persons whose attendance is required either to give 
evidence or to produce documents i . 

(Motes), 
oia A.ct. 

This rule corresponds to S. 159 of the old Code and to S. 149 of the Code of 1859. 

Distinction. 

The clause, “ after the summons has been delivered ( ‘or sent ’) for service on 
the defendant, whether it be for the settlement of issues only, or for 
the final disposal of the suit,^’ is substituted by the clause, “ At anyf 
time after the suit instituted , at the beginning of this rule, while 
the clause “ before the day fixed for such settlement or disposal, as 
the,case may be," is omitted in this rule, 0 

" At any time . . . . the parties may obtain . . ►►on application . . . . 
summons — ” 

(1) Application to summon witnesses^Refasal—Appeal. 

(а) Where an application to summon witnesses was refused, and the refusaf 

was made a ground of appeal against the decree in the suit, S. 578 o 
the old Code = S. 99 of the new Code, would apply^ if the irregularity,, 
m refusing the application, did not affect the merits of the case. The- 
ground of appeal would be a good one, if the”^ rregularity should affect 
the merits of the case. 16 A. 218=5 14 A.W.N. 46. B 

(б) Where one of the grounds of appeal was that the lower Court did not 

summon one of the witnesses, it was the duty of the appellant to show 
that the witness, whom he asked to- have summoned, was material to 
his case. 16 A.W.N. 120. C- 

(2) Application to summon witnesses — Duty of Court. 

[а) Where a person, negligently, or with the intention to delay the hearing, 

postpones the making of an application for a summons, until a time 
when it would be impossible to secure the attendano e of the witnesses 
at the hearing, a Court is bound to order the summon s asked for to 
issue, although it might properly refuse to adjourn the hearing. 16 A* 
218 ; 7 C. 660 and 15 B. 86 (approved), D 

(б) The question of issuing summons and the question of adjourning a case are- 

two distinct matters. 24 WrR. 290, 291 (1876). R 
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/, — At any time the parties may obtain. on application,,,. 

summons (Concluded). 

(3) Delay in summoning witnesses— Refusal to adjourn hearing. 

Although parties are entitled to summonses for their witnesses, at any time 
before the final hearing, yet, if there has been delay and want of 
diligence, owing to which witnesses, not having been served in time, 
are not present, the Court may properly refuse to adjourn the hearing. 
9 B. 308 ; see also 16 A. 218=14 A. W.N, 45. F 

(4) Discretion of Court. 

(a) A Court is not given a discretion under this rule to refuse an applioacion 

’ to summon witnesses. 16 A. 218 = 14 A.W.N. 45 ; see also 13 C.P.L.R. 

152 ; 16 A. 218 ; 7 0. 560 , 15 B. 86, F. G 

(b) Under the provisions of the Code of Civil Procedure, the plain tifi had the 

absolute right to summon any witness, and the Judge had no power 
to fetter the plain tifi's discretion. It was the duty of the Judge to take 
coercive measures against the witness, whose attendance the plaintifi 
required. No. 61 P.R. 1904. H 

(5) Late filing of list of witnesses— Power to dismiss suit. 

(a) A Court is not justified in dismissing a suit, merely on the ground, that, 

when the plaintiff filed his list of witnesses, there was not sufidcient 
time left to summon^them, unless it finds that it would have been 
absolutely impossible to secure the attendance of the witnesses, if the 
summons had been granted on the date of the filing of the list. 
3 C.L.R. 569. I 

(b) S. 149 of Act VIII of 1869 and S. 159 of Act X of 1877, corresponding to 

this rule, discussed. (Ibid). if 

(6) Power of Court to prevent abuse of process. 

A Court has an inherent right to prevent an abuse of its own process, where 
the process is applied for, not bona fide for the purpose of obtaining 
any material evidenco, 14 M.L.J. 329 ; 28 M, 28. K 

(7) Right of party. 

(a) A party is entitled under this rule, as of right, to obtain summonses for 
bis witnesses, any time before the day fixed for the disposal of the suit. 
15B. 86. L 

(5) A party does not lose his right to have the summons issued, even though 
he fails to bring the witness he has undertaken to bring. 6 B. 742. IK 

(8) Supplementing evidence. 

The question of issuing a summons must be distinguished from the question, 
whether a party can bo allowed to supplement his evidence after the 
close of his case. 14 W.R. 498 (1870). N 

2. (1) The party applying for a summons shall, before the 
_ , summons is granted and within a period to be 

Expenses of wit- « j - ^ 

ness to be paid into fixed, pay mto Oourt such a sum of money as 

appears to the Court to be sufficient to defray the 
travelling and other expenses, of the person sum- 
moned in passing to and from the Court m which he is required to 
attend, and for one day’s attendance 
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(2) In determining the amount payable under this rule, the 

Experts Court may, in the case of any person summoned 

to give evidence as an expert, allow reasonable 
remuneration for the time occupied both in giving evidence and in 
performing any work of an expert character necessary for the case. 

(3) Where the Court is subordinate to a High Court regard shall 

^ ^ be had, in fixing the scale of such expenses, to 

Scale of expenses. . 

any rules made m that behalf. 

(N ot e s). 

oia Act. 

This rule corresponds to S. 160 cf the old Code and also to S. 151 of the Act of 
1859. 

Distinction. 

The phrase, “by the Court,” appearing after the word, “fixed,” in para 1 of 
the old section, is omitted in sub-rule (1) of this rule. 

Sub-rule (2) relating to “ Experts ” is newly inserted in this rule. 

In sub-rule (3), which corresponds to para 2 of the old section, the words, “ If 
the Court be” are substituted by the words, “ where the Court is,” and 
the words, ** to the rules (if any) laid down by competent authority,” 
are substituted by the words, “ to any rules made in that behalf.” 

/.— ** The party applying fora summons . . ..attendance,** 

<1) Scope of the rule. 

(it) Eules 2 and 4 of this order contemplate that the expenses must be paid by 
the party, who asks the Court to summon tho witness, before he gives 
his evidence ; but they do not declare that, unless this is dene, the 
Court has no power to require their payment. 17 M.L.J. 435. 0 

(5) The mere fact, that the Court, in order to save delay, issues the summons, 
without ascertaining whether the party applying for it, has discharged 
the duty imposed on him by law, cannot protect such a party from his 
liability to pay the expenses of the witness. (Ibid), -p 

(c) Before summoning a witness, a sufficient sum for his expenses in going to, 

and from, the Court, and for one day’s attendance must be deposited 
, in Court. 5 W.E.S.O. Bef, 6 (1866). g 

(d) The sum fixed must have reference to the travelling expenses. Where no 

expense was incurred m travelling, and the witness asked for compen- 
sation for loss of time, the application was refused. 2 Hyde. 236 
(1864). / R 

(e) A party need not jlay more than the reasonable sum fixed by the Court. 

9 W.E. 127 (1868). S 

<2) Non-payment of expenses—^ art’s powers to order payment before decree. 

Before the passing of a debjjn^heOomjt^as power to order the payment of 
travelling and other expenses to a witness, who has been summoned 
by a party, in case such expenses have not been paid at the time 
issuing the summons, 17 M.L.J, 465. X 

(3) Non-payment of expenses — Duty of witness. 

The mere fact of the non-payment of expenses does not entitle a witness to 
cease from giving evidence. He is entitled to be paid his ex^nses, 
though he might not have applied, before giving evidence, 4 B, 619 
(1880). 0 
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3. The sum so paid into Court ^ shall be tendered to the person 
Tender of expenses summoned, at the time of serving the summons, 

*0 witness. jf served personally. 

(Note s). 
oia Act. 

This rule corresponds to S. 161 of the old Code and also to S. 151 of the Act of 1869. 

/.—“T/ie sum so paid into Court.** 

Payment of expenses —Responsibility for service. 

After the cost of serving the witnesses is deposited in Court, the Court’s ofacers, 
and not the party, are responsible for the service and return of pro- 
cesses. 15 W.R, 88 (1871). Y 

4. (1) Where it appears to the Court or to such officer as it 
Procedure where appoints in this behalf that the sum paid into 

msuffieient sum paid Court is not sufficient to cover such expenses or 
reasonable remuneration, the Court may direct 
such further sum to be paid to the person summoned as appears to 
be necessary on that account, and, in case of default in payment, 
may order such sum to be levied by attachment and sale of the 
moveable property of the party obtaining the summons ; or the 
Court may discharge the person summoned without requiring him 
to give evidence ; or may both order such levy and discharge such 
person as aforesaid. 

(2) Where it is necessary to detain the person summoned for a 

Expenses of wit- logger period than one day, the Court may, from 

nesses detained time to time, order the party at whose instance 
more than one day. , - , • ^ ^ n 

he was summoDed to pay into Court such sum as 
is sufficient to defray the expenses of his detention for such further 
period, and, in default of such deposit being made, may order such 
sum to be levied by attachment and sale of the moveable property 
of such party; or the Court may discharge the person summoned 
without requiring him to give evidence ; or may both order such 
levy and discharge such person as aforesaid. 

(Notes). 

Old Act. 

This rule corresponds fco S. 162 of the old Code. 

pistinction. 

In sub-rule (1) of this rule, the words of the old section beginning with, “ if it 
appear to the Court,” are substituted by the words, “ where it appears 
to the Court,” while the words, “or reasonable remuneration,” are 
newly added after the word “ expenses.” 
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lu sub-rule (2), the clause, “ if it be necessary to detain ” of para 2 of the old 
section, are replaced by uhe clause “ where ic is necessary to detain,’^ 
while the clause “ of the party at whose instance it was summoned,’^ 
IS substituted by the phrase “ of such party.*’ 

(General). 

Postponement of hearing — Fresh summons. 

Where a case is not reached, it is not necessaiy to issue fiesh summons to the 
witnesses, who has been already summoned. A mere warning, that his 
attendance will be required on the adjourned date, will suffice. 24 
M. 200. W 

5. Every summons for the attendance of a person to give 

Time place and produce a document shall specify 

purpose of 8.ttend- the time and place at which he is required to 
fn attend, and also whether his attendance is requir- 

ed for the purpose of giving evidence or to produce 
a document, or for both purposes ; and any particular document,, 
which the person summoned is called on to produce, shall be describ- 
ed in the summons with reasonable accuracy i . 

(Notes). 

oia Act. 

This rule corresponds to S. 163 of the old Code. 

I. — ^^And any particular document ..sbait be described .accuracy,’* 

(1) Date and place of heaving. 

The— must be made known to a party, if a case is intended to bo taken in 
camp, and it is not enough merely to inform him to that effect. 6 
C P.L.R, 96. X 

(2) Verbal order insufficient. 

A written summons distinctly describing tbo document required must be 
issued to the party, who is required to produce it. A mere verbal 
order to his pleader is not sufficient. W.R. (1864), 164. V 

6 . Any person may be summoned to produce a document. 

Summons to pro- without being summoned to give evidence ; and 

duoe document. g^j^y pm-ggn summoned merely to produce a docu- 
ment shall be deemed to have complied with the summons if He 
causes such document to be produced instead of attending personally 
to produce the same. 

oia Act. 


This rule corresponds to S. 164 of the old Code. 

Distinction. 

The word, cause,” in the old section, appears as ” causes ” in this rule. 

Power to require present in Court 1 may be 

^ouT^o^gfvT^v^ ^®qtiired by the Court to give evidence or to 

denoe or produce produce any document then and there in his 
document. nncSQAaOirtn OT* inr.xrt exv. 
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(Notes). 

oia Jkct. 

This rule corresponds fco S. 165 of the old Code. 

Distinction. 

The word “ actual” is omitted in this rule. 

L—** Any person present in Court,** 

Person present in Court— -Examination after the close of the case— Laxity in 
conduct of litigation. 

(а) Where the burden of proving the plaintiffs adoption rested on the defend^ 

ant, and the adoptive father, though present in Court and also cited 
as a witness by both the sides, was not examined, and the defendant 
applied for his examination after the close of the case, it was held that 
the Court had no reason to exercise the power conferred by this rule, 
and consequently it was not bound to examine the adoptive father. 
4N.L.R. 129; 2 Oh. 172, Z 

(б) To countenance a manoeuvre of this sort would only lead to laxity in the 

^ conduct of litigation. (Ibid), A 

8 . Every summons under this order shall be served as nearly 
Summons how as may be in the same manner as a summons to a 

defendant, and the rules in Order V as to proof 
of service shall apply in the case of all summonses served under- 
this rule. 

(Notes). 

Old Act. 

This rule corresponds to S. 166 of the old Code. 

Distinction. 

For the words, “ to a person to give evidence or to produce a document,” the- 
words, “under this order,” are substituted, while the words, “in 
manner hereinbefore prescribed for the service of summons on tho 
defendant,” are replaced by the words, in the same manner as a 
summons to a defendant.” The phrase, ” and the rules contained in 
chapter VI,” are replaced by the phrase, “and the rules in Order V,”" 
while for the word, “section,” the word, “ rule,” is inserted. 

9. Service shall in all cases be made a sufficient time before’ 
Time for serving the time specified in the summons for the 

summons. attendance of the person summoned, to allow him. 

a reasonable time for preparation a ad for travelling to the place at 
which his attendance is required. 

(Notes.) 

Old Act. 

This rule corresponds to S, 167 of the old Code. 


Distinction. 

The word, 


the,” appearing before the word, “ service,” in the old section, is. 
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Procedure where 
witness fails to com- 
ply with summons. 


10 . • (1) Where a person to whom a summons has been 
issued either to attend to give evidence or to 
produce a document fails to attend or to produce 
the document in compliance with such summons, 
the Court shall, if the certificate of the serving-officer has not been 
verified by affidavit, and may, if it has been so verified, examine the 
serving officer on oath, or cause him to be so examined by another 
Court, touching the service or non-service of the summons. 


(2) Where the Court sees reason to believe that such evidence 

• or production is material and that such person has, without law- 
ful excuse, failed to attend or to produce the document in com- 
pliance with such summons or has intentionally avoided service ^ , 
it may issue a proclamation requiring him to attend to give evidence 

• or to produce the document at a time and place to be named therein; 
and a copy of such proclamation shall be affixed on the outer door 

• or other conspicuous part of the house in which he * ordinarily 
resides 3 . 


(3) In lieu of or at; the time of issuing such proclamation, or at 
any time afterwards, the Court may, in its discretion, issue a 
warrant, either with or without bail, for the arrest of such person, 
.and may make an order for the attachment ^ of his property to such 
amount as it thinks fit, not exceeding the amount of the costs of 
attachment and of any fine which may be imposed under rule 12 : 

Provided that no Court of Small Causes shall make an order for 
the attachment of immoveable property. 

(Note s). 
oxa Act. 


This rule oorrespoads to S. 168 of the old Code. 

iDistinction. 

For the clause, ** if the serving-officer certify to the Court that the summons 
for the attendance of a person either to give evidence or to produce a 
document, cannot be served,” found in the first para of the old seorion, 
the clause, “ where a person, to whom a summons has been issued 
either to attend to give evidence or to produce a document, fails to 
attend or to produce the document in compliance with such summons,” 
is newly inserted in sub-rule (1), while the quotation marks in the old 
seotioo, beginning from the word “ shall ” and ending with the word 
“ Court ” are not found in this rule. The phrase, “ touching the non- 
service,” is replaced by the phrase, “touching the service ornon- 
servioe of the summons in sub-rule (Ij. 

Sub-rule (,2) corresponds to the second sentence of the first para of the old sec- 
tion, beginning with the words “ and upon.” For the words “and 
upon being satisfied,” the clause “ where the Court has reason to 
believe,” is inserted in this snb-rniA -roliiio •t'-- 
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person for whose attendance the summons has been issued, is absconds 
iDg or keeping out of the way for the purpose of avoiding the service 
of the summons,” found in the old section, is replaced by the clause,, 
“ and that such person has, without lawful excuse, failed to attend or 
to produce the document in compliance with such summons or has 
intention all}'’ avoided service.” The words, ” or other conspicuous 
part,” are newly inserted after the word ” door.” 

In sub-rule 3, the portion relating to arrest corresponds to the first clause in 
the first para of S 174 of the old Code, vis., “ If any person, on whom a 
summons to give evidence or to produce a document has been served, 
fails to comply with the summons, the Court may order him to be 
arrested and brought before the Court,” while the portion relating to 
attachment, corresponds to S. 168, para. 2 of the old Code. 

The clause, “If he does not attend at the time and place named in j-uch pro- 
clamation,” of the old section, is replaced in this sub-rule by the 
phrase, ” in lieu of or at the time of issuing such proclamation, or at 
any time afterwards,” and the phrase, ” issue a warrant, either with 
or without bail for the arrest of .such person,” is newly inserted in this 
sub-rule, the phrase ” at the instance of the party on whose applica- 
tion the summons was issued,” being omitted. The word “his” 
roplaoos the phrase “of the person whoso attendance is required,” 
appearing after the word “ property ” in the old section, w’hile the- 
words, “ any fine,” stand for the words of the old section “ the fine.” 
The words “ under S. 170 of the old Code ” are replaced by the words 
“ under rule 12 ” in this sub-rulo. 


(General). 


(1) Duty of parties. 

It is the to move the Court, when witnesses do not appear on summons, 

and a Court cannot proceed, suo motu, to further the production of the 
witnesses, 13 W.R. 324 ; 11 W.B, 99. 0. 


(2) Duty of Court. 

Every Court must give reasonable assistance to a party to enforce the attend- 
ance of his witnesses. G W.R. 14. C 

(3) Failure to attend. 

(a) S. 174 of the old Code of Civil Prooodure = rules 10, 17 and 18 of this order, 
is a section of a highly penal natu^^, and its provisions must be strictly 
complied with, if validity is to be given to anything purporting to be- 
d one under them, 3 C,W.N. 307. 0 

(h) k witness, who has failed to appear on his summons, can only be fined 
after he has been arrested and brought before the Court, under S. 174 
of the old Code of Civil Procedure. {Ibid). E 

(c) The fact, that a perhon applies for time, would not preclude him from 
saying, that there had been no such service of the summons, as could 
warrant S. 174, of the old Code of Civfl Procedure Code being put 
into force against him , (JMd). F 

(4) Necessary orders. 

Where a lower appellate Court undertook to see that proper orders should be 
passed on a petition for the itpprehonsion of witnesses, it was bound to 
nass such orders as misrht. in its iudicial disoretion he nAPPocartT 
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General — (Gonoluded). 

(5) Refusal to produce document. 

(а) A witness, summoned to produce a document, attended the Court, but 

did not produce it, stating on oath that it was not in his possession. 
This statement having been disbelieved, he was fined under S. 174 of 
the old Oode = r. 10, sub-rule (3), and rules 17 and 18 of the present 
Code. jffeZd that the fine was illegal. 12 B. 63, H 

(б) The provisions of S. 174 of the old Code must be applied only in the case of 

witnesses, who, not having attended on summons, have been arrested 
and brought before the Court. The case of a witness, who has a docu- 
ment but refuses to produce it is provided for in S, 176 of the Penal 
Code and S. 480 of the Code of Criminal Procedure. 12 B. 63. I 

(6) No declaration by Judge under S. 82 of the old Code= 0. Y, rr. 19, 20(1)— 
Invalidity of order under S. 174 of the old Code=rr. 10, 17, 18 of the present 
Code. 

The omission of the Judge to record, under S. 82 of the old Code, that the 
process was duly served, cannot invalidate his order, under S. 174 of 
the old Code = rules 1C, 17 and 18 of the present Code. 4 M.L.T. 288. J 

»(7) S. 82 of the old Code = O.Y, rr. 19, 20 (1) of the present Code and S- 174 of the 
old Gode=rr. 10, 17 and 18 of the present Code. 

Where it was found that the Court issuing the warrant did not comply with 
the provisions of S. 82 of the old Code, but the Court’s order for the 
issue of the warrant under S. 174 of the same Code showed that the 
Court was of opinion that there was due service of the summons, and 
that the witnesses were keeping out of the way intentionally, it was 
held that the warrants were not illegal. A.W.N. (1906), 66. K 

Where the Court sees reason,. •* such evidence or production is 
material,** 

materiality of evidence. 

(a) Where the Court is not satisfied that the witnesses are material, or that 
they have really absconded to avoid attendance, it is not bound to 
issue a proclamation against absent witnesses. 6 W.R. 235. L 

(h) If the Court is satisfied, that the witness absconded and that he was a 
material witness, it must grant the application made under Ss. 159 
and 168 of the Act of 1859= rules 10, 17 and 18 of the present Code, 
for issue of process^against the absconding witness. 1 W.R, 26. M 

(c) The applicant should not place himself in such a position by his conduct 
that it would be inequitable to grant it. (Ibid), N 

And that such person has, without lawful excuse^ failed to 
attend,,,, or has intentionally avoided service,** 

(1) Ground for postponement. 

Where an application was made at a very late stage of a case to enforce the 
provisions of this rule, and no proof was adduced about the witness’s 
keeping out of the way, the lower appellate Court was justified in not 
postponing the case to secure the attendance of the witness, although 
material. 15 W.B. 176. 0 

<2) Without lawful excuse,’^ meaning of. 

The term, without lawful excuse,” means such an excuse as would, in law, 
justify the refusal to give evidence. 1 N.W.P, 241, P 
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It may issue a proclamation — ordinarily resides.'' 

<1) Discretion — Proclamation. 

(a) The provisions of this rule give a Civil Court a discretion regarding the 

issue of proclamation and subsequent orders for attachment ; but this 
discretion must be exercised reasonably. 8 W.R. 505. g 

(b) A Court is not authorised to issue a proclamation and attachment, unless 

it IS satisfied that the evidence of the witness is material and 
that he is avoiding the summons. It is a matter of discretion, after 
these circumstances have been shown, to issue the proclamation and 
attachment. 13 W.R. 416. 

(2) Service of proclamation. 

The proclamation mentioned in this rule could not be legally affixed to the 
mal cuboherry of a defaulting witness. Before the provisions of this 
rule are put into force, personal service of the summons must be 
attempted. 7 W.R. Cr. 58. g 

The Court may^ in its discretion, issue a warrant. . ..and may make 
an order for attachment." 

<1) Attachment. 

The Court may issue ^under this rule, if it is shown that the witnesses are 

absconding or keeping out of the way. 13 W.R. 324. j 

*(2) Ground for issue of warrant— Lawful excuse. 

(a) There must be a satisfactory ground for the Court to believe that the default 
on the part of the witness summoned to give evidence was without 
lawful excuse, before it issues a warrant for the arrest of such a witness. 
5 M. 104. 0 

(J) It is not necessary for this purpose to make a formal investigation and 
come to a determination on the evidence adduced. (Ibid.) Y 

<3) Non-payment of expenses— Non-attendance— Arrest. 

Where the witness’s failure to attend is due to the non-payment or non-tender 
by the person at whose instance he is summoned, of the necessary 
expenses, specified in r. 2, sub-rule (1) of this Order, a Court need not 
issue a warrant of arrest. 17 A. 277 = 15 A, W.N. 74, Yf 


If witness appears, 
attachment may be 
withdrawn. 


11. Where, at any time after the attach- 
ment of his property, such person appears and 
satisfies the Court, — 

(а) that he did not, without lawful excuse i , fail to comply 

with the summons or intentionally avoid service, and, 

(б) where he has failed to attend at the time and place named 

in a proclamation issued under the last preceding rule, 
that he had no notice of such proclamation in time to 
attend, 

the Court shall direct that the property be released from attach- 
ment, and shall make such order as to the costs of the attachment 
as it thinks fit. 
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(Notes). 

Old Act. 

This rule corresponds to S. 169 of the old Code. 

Difference between the new and the old Acts. 

The word “where” is substituted for the word “if,” and the words, “at any 
time after,” for the word, “on,” which appears after, “if,” in the old 
section. The clause, “ that he did not abscond or keep out of the way 
to avoid service of the summons,” is replaced by the clause “ (a) ” of 
this rule, while the clause, “ that he had no notice of the proclamation: 
in time to attend at the time and place named therein,” is replaced by 
clause “ (b) ” of this rule. 

/. — ** Lawful excuse^** 

(1) For meaning of the term , see r. 10, supra. X 

(2) For oases under , see 0. X, r. 4, sub-rule (2). Y 

12 . The Court may, where such person does not appear, or 
Procedure if wit- appears but fails so to satisfy the Court, impose 

ness fails to appear, ypon him such fine not exceeding five hundred 
rupees as it thinks fit, having regard to his condition in life and all 
the circumstances of the case, and may order his property, or any 
part thereof, to be attached and sold or, if already attached under 
rule 10, to be sold for the purpose of satisfying all costs of such 
attachment, together with the amount of the said fine, if any : 

Provided that, if the person whose attendance is required pays 
into Court the costs and fine aforesaid, the Court shall order the 
property to he released from attachment. 

(N o te s). 

oia Act. 

This rule corresponds to S. 170 of the old Code. 

Distinction. 

For the word, “ If,” the word, “ Where ” is substituted and the words, “ or 
appearing, fails,” are replaced by the words “or appears but fails, “ 
while the clause, “ that he did not abscond or keep out of the way to 
avoid service of the summons and that he had not notice of the 
proclamation to attend at the time and place nanaed therein,” is sub- 
stituted by the word, “ so,” after the word “fails” in the new rule. 
The words, “the property attached, or any part thereof,” are substitu- 
ted by the words, “ his property, or any part thereof to be attached 
and sold, or if already attached under rule 10,” and the words, 
“incurred in oonseq^uence,” are omitted* after the word, “ costs” in this 
rule. In the proviso, the word, “costs,” stand for the word, “cost” 
of the old section and the word, “as,” is omitted before the word^ 
“ aforesaid.” 

13. The provisions with regard to the attachment and sale of 
Mode of attach- property in the execution of a decree shall, so far 

as they are applicable, be deemed to apply to any 
attachment and sale under this order as if the person whose property 
is so attached were a judgment-debtor. 
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Old A-ntm 

This rule is new. 

14. Subject to the provisions of this Code as to attendance 
and appearance and to any law for the time beinff 
own aoeord summon in force, Where the Court at any time thinks it 
^r^to'suft^^ necessary to examine any person other than a 

party to the suit, and not called as a witness by a 
party to the suit, the Court may, of its own motion, cause such per- 
son to be summoned as a witness to give evidence, or to produce 
any document in his possession, on a day to be appointed, and may 
examine him as a witness or require him to produce such document. 

(Note s). 

Old Act. 

This rule corresponds to S, 171 of the old Code. 

Distinction. 

The word, “provisions,” is substituted for the word, “rules,” and the words 
“ and to the provisions of the Indian Evidence Act, 1872,” are replaced 
in this rule by the words, “ and to any law for the time being in force.” 
The word, “if,” is replaced by the word, “where,” after the word. 
“ force,” while the word, “ named,” is replaced by the word, “ called,” 
after the word, “ not.” 


(General). 

Additional witnesses— Powers of Civil Court. 

Although the rule gives the Court power to call additional witnesses not 
named by the parties, the power is rarely exercised, as the parties 
themselves are generally required to look after their own interests. 
The practice in criminal cases of allowing additional evidence for the 
prosecution or the defence does not apply to civil proceedings. Civil 
Second Appeal No. 11 of 1899 ; L.B.R. (1898—1900), p. 658. Z 


15. Subject as last aforesaid, whoever is summoned to appear 
Duty of persons and give evidence in a suit shall attend at the 
produl^ P^a.ce named in the summons for that 

document. purpose, and whoever is summoned to produce 

a document shall either attend to produce it, or cause it to be pro- 
duced, at such time and place. 

(N otes). 

O Id V 


This rule corresponds to S. 172 6f the old Code, 


Distinction. 


The word, “shall,” is substituted for the word, “must,” throughout this 
rule. 


8851—51 
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16. (1) A person so summoned and attending shall, unless the 

When they may Court otherwise directs, attend at each hearing 
until the suit has been disposed of. 

(2) On the application of either party and the payment through 
the Court of all necessary* expenses (if any), the Court may require 
any person so summoned and attending to furnish security to attend 
at the next or any other hearing or until the suit is disposed of and, 
in default on his furnishing such security, may order him to be 
detained in the civil prison. 

(Notes), 
oia Act. 

Tbi(^ rule corresponds to S. 173 of the old Code. 

Distinction. 

The words, “No persons so summoned and attending shall depart,” of the old 
section are substituted by the words, “ A person so summoned and 
attending shall, unless the Oouit otherwise directs, attend at each 
hearing,” while clauses (a) and (6) of the old section, are replaced by 
the words, until the suic has been disposed of,” in sub-rule (1) of 
this rule. Sub-rule (2) is new. 

17. The provisions of rales 10 to 13 shall, so far as they are 
Application of applicable, be deemed to apply to any person who 

roles 10 to 18. having attended in compliance with a summons 

departs, without lawful excuse, in contravention of rule 16. 

(Not es). 

Ol^ A.=e. 

This rule corresponds to S. 174 of the old Code. 

Distinction. 

The clause in the old section, viz,^ “ If any person on whom a summons to give 
evidence or to produce a document, fails to comply with the summons,*’ 
is omitted in this rule, and the words, The provisions of rules 10 to 
13 shall, so far as they are applicable, be deemed to apply to,” are 
newly added at the boginuing of this rule. 

The clause in the old section, viz.^ “ or, if any person so summoned and attend- 
ing, departs, in contravention of S. 173,” is replaced by the words, 
“ any person, who, having attended in oomplianoe with a summons, 
departs, in contravention of rule 16.” 

The phrase, “ without lawful excuse,” in this rule stands for the provisional 
clause of the old section. 

Para 8 of the old section and the “ Explanation” are omitted in this rule. 

XSS" For Notes, see r. 10, swyra,, 

18. Where any person arrested under a warrant is brought 
Procedure whore before the Court in custody and cannot, owing to 

absence of the parties or any of them, give the 
or produce doou- evidence or produce the document which he has 
been summoned to give or produce, the Court 
may require him to give reasonable bail or other security for his 
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appearance at such time and place as it thinks fit, and, on such bail 
or security being given, may release him, and, in default of his 
giving such bail or security, may order him to be detained in the 
civil prison. 

(Notes). 

Old Aet. 

This rule correspouds to the last paragraph of S. 174 of the old Code. 

Distinction. 

The words in the old section, viz,, “ If any person so apprehended and brought 
before the Court,” are replaced in this rule by the clause, “ Where any 
person arrested under a warrant is brought before the Court in cus- 
tody,” while the words at the end of the rule, viz,^ “ and, in default 
of his giving such bail or security, may order him to be detained in 
the civil prison,” are newly added. 

E’er Notes, see r. 10, su^^ra. 


No witness to be 
ordered to attend in 
person unless resi- 
dent within certain 
limits. 


19. No one shall be ordered to attend in 
person to give evidence unless he resides — 


(а) within the local limits of the Court’s ordinary original 

jurisdiction, or 

(б) without such limits but at a place less than fifty or (where 

there is railway or steamer communication or other 
established public conveyance for five-sixths of the 
distance between the place where he resides and the 
place where the Court is situate) less than two hundred 
miles distance from the Court-house. 

(Notes). 

Old Acte 

This rule corresponds to S. 176 of the old Code. 

Distinction. 

For the word, “ bound,” in the old section, the word, “ordered,” is substituted, 
and the words, “ or to be examined in Court,” are omitted in this rule. 
The words, “ the Court’s,” are substituted for the word, “its,” in 
clause (a). 

In clause (6), the word, “ hut,” is substituted for, “ and,” after the word, 
* limit's, ’ while the words, “ or steamer, or other established public 
oonvcyancf,’* arc newly added after the vord, “ railway.” The 
words, “ less than,” are also newly inserted before the words, “ two 
hundred,” in clause (6). ' ' » 

20. Where any party to a suit present in Court refuses, 

Consequence of lawful excuse, when required by the 

tefuaai of p^rty to Couifc, to give evidence or to produce any-.docn- 

f*ired*on“brcowt“ ^ ^*8 possession ior power, 

the Cburt may pronounce judgment against him 
or make such order in relation to the suit as it thinks' fit. 
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(Notes), 
oia Act. 

This rule corresponds to S. 177 of the old Code (and also to Ss. 126, 170 of 
the Code of 1869). 

Distinction. 

Por the word, “If,” in the old section, the word, “ Where,’* is substituted in 
this rule, while the word, “ actual,” is omitted after “ his ” as well 
as the words, “in its discretion,” after the word, “may.” The 
phrase, “either pass a decree against him,” appearing in the old 
section, is substituted in this rule by the phrase, “pronounce judg- 
ment against him,” and the word, “ it,’* is substituted for the words,, 
“ the Court.” 

Where any party — refuses — to give evidence or produce any 
document.^' 

(1) ContumaoioiiB litigants. 

(а) The stringent provisions of this rule must be applied only in the case 

of , 6 W.R. 247 ; 15 W.R. 26S. A 

(б) They cannot he applied to plaintiffs on whose part there is no proof of wilful 

default. 6 W.R, 247. B- 

(2) Discretion of Court-Kon-complianoe with order. 

(а) The discretion, given to a Court to pass judgment against a party for non- 

compliance with the Court’s order to attend and give evidence or 
produce documents in a suit, is not purely confined to cases, where the 
party summoning him cannot prove his case, otherwise than by the 
evidence of such other party, or where the fact to be proved is exclu- 
sively within his knowledge. 17 W.R. 650=9 B.L.R. 215 ; 12 W.R. 
369=9 B.L.R. 218 (iiofe). C 

(б) But the exercise of this discretion must be reasonable and judicial. 17 

W.R. 663. B 

(<j) The onaission to exercise this discretion will be a ground for interference by 
the superior Court. 18 W.R. 16. B 

(d) There was a proper exercise of this discretion, where the Judge rejected an 
application, in which he required the petitioner to attend for the 
purpose of examination, and he did not do so even after warning, and 
assigned also no reason for his absence. 19 W.R. 183. F 

(3) Duty of Court. 

(а) It is the duty of the Court not to take everything for granted, against the 

defaulting party. The Court must require the other party to prove his 
case without the desired evidence, and must hear what evidence the 
defaulting party adduces, before it imposes any penalty. 24 W,R. 314. 0 

(б) A Court is not justified in passing a verdict against a defendant who fails 

to appear, unless he has wilfully refused to obey an order to attend 
and his evidence is really material to the suit. 20 W.R. 166 ; 22 W.R. 
270. H 

(4) Evidence not neoessary--Default of plaintiff. 

A plaintiff cannot take advantage of a technical ob]eotion to show that he is not 
hound to oome, because the formalities of the law have not been 
observed, or his evidence has been found to be not necessary, 12 
’ W*R. 359, I 
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“ Where any party — refuses — to give evidence or produce any 
document.**— [Gm^tinued) . 

(5) Bxecution proceedings. 

The rule applies to , 8 W.R. 64. J 

<6) Failure to appear. 

(0) Under S, 170 of the Code of 1859, which corresponds to this rule, the first 

Oourtmight decide against a defendant, on the ground of his failure to 
appear, even without going into the plaintiff*s evidence, and the lower 
appellate Court was equally within the law in going into the whole 
case on its merits. 5 W.R. 89 ; 6 W.R. Act X, 86. K 

(6) It must be shown that notice had been duly served, and that the person 
served had failed to comply with the notice. 11 W.R. 110. L 

<7) Failure to produce document. 

When a defendant, who was summoned to produce a pattah and a bynamah, 
which he produced on a former occasion in a different suit, represented 
that they were lost, the plaintiff put in a certified copy of the same 
from the Registrar’s Office. It was held, that, as the defendant failed 
to produce the bynamah, or prove that it was out of his power to do 
so, the Judge was entitled to pass judgment against him at once* 
16 W.R, 196. M 

{8) Lawful excuse. 

(1) For cases under the term , see O. X, r. 4, sub-rule (2), H 

(2) For meaning of the term—, see 0. XVI, r. 10, 0 

(9) Non-attendance—Decree. 

(a) Where the defendant, botia fide and for a substantial reason, requires the 
evidence of the plaintiff, the Court ought not to pass a decree against 
, him, until that evidence has been given. 24 W.R. 72. P 

(d) A claim barred by limitation cannot be decreed, simply because the 
defendants have been summoned and do not appear. 7 W.R. 46. Q 

(c ) The non-attendance of defendant, when cited as a witness by the plaintiff 

to give evidence, cannot justify a Court in passing a decree in the 
plaintiff’s favour. 2 N.W.P. 67 ; 16 W.R. 269. R 

(d) Where the plaintiff has failed to give any evidence in support of his case, 

the Court oannot pass a decree in his favour, merely on the default of 
the defendant to give evidence. 12 W.R. 242 ; 15 W.R. 263 ; 17 W.R. 
563. 8 

(e) But a plaintiff, ordered to give evidence, can get a decree in his favour, 

notwithstanding his failure to attend, if the evidence before the Court 
is sufficient to support his case. Marsh 467. T 

(10) Pai*ticalap suit. 

(а) The failure, to comply with an order to attend to give evidence, must be a 

failure in the particular suit. 6 M. 269. U 

(б) Where in a suit, consisting of two plaintiffs, there was a summons to the 

first plaintiff to give evidence in another suit, to which the second 
plaintiff was no party, and the first plaintiff failed to appear, it was held 
that there was no such ^iluxe on his part as to enable the Court to 
exercise the provisions of this rule. [Ibid). y 
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WAej'e aay party — refases — to give evidence or produce any 
docameat»**-‘{ContiniLed) . 

(11) Refusal to attend— Dismissal-^PpInciple. 

(^i) Where a party, summoned to attend as a witness, refuses to give evidence, 
and the party who requires his evidence is unable to make out his 
case without it, the suit should not be dismissed for want of proof 
1 B.L.R.S.N. 10=10 W.R. 168. W 

(6) In a suit for contnhution in respect of Government- revenue, in which the 
defendants, as co-sharers, were summoned by the plaintiff to prove 
facts, which were peculiarly within their knowledge, such as, the 
extent of their own shares and the amount paid by them on account 
of revenue, the Court should liot have dismi-?sed the suit on the 
failure of the defendants to appear, as the points, on which the plaintiff 
relied, might reasonably be presumed to be within the knowledge of 
the defaulting parties. (Ibid), X 

(c) Where a plaintiff alleges a personal knowledge of the matters in dispute on 

the part of the defendant, who denies the same, the Court should not 
decree the suit as upon default, but must satii«fy itself as to the 
existence of such knowledge on the part of the defendant. W.R, (1864), 
24. Y 

(d) When the defendant did not petition for attachment, or other legal process 

to compel the plaintiff’s appearance, the Court was not hound to dis- 
miss the suit on account of the non-appearance of the plaintiff, who 
was summoned as a witness by the defendant. 2 W.R., Act X, 43. Z 

{e) A Court can dismiss a suit for default, only against the plaintiffs, who 
failed or refused to attend, and not against those who appeared. 1 
W.R. 25 ; 1 W.R. 168. X 

(12) Refasal to give evidence. 

A party to a suit tendering himself as a witness, and declining, without lawful 
excuse, to answer questions put iu cross-examination, is liable to be 
dealt with under rule 20 of this rule. 1 N.W.P. 241. B 

(18) Refusal to produce documents- 

In a suit to recover the balance due on a partnership transaction, the first 
defendant, who was examined as a witness for the plaintiff, refused to 
produce certain accounts relating to the partnership, which he was 
directed to produce by the Judge. It was held that the Judge was 
right in giving judgment against the defendant, after satisfying him- 
self that the accounts were relevant and material evidence in the suit, 
and that they were in the possession or control of the first defendant. 

4 M. 142. C 

(14) Refusal to comply with summons. B 

As to a witness’s , see r. 10, su^ra. 

(15} Rent suits. 

8, 170 of the Code of 1869, which corresponds to this rule, was held applicable 
to . 4 W.R., Act X, 18 ; 4 W.R., Act X, 50 E. 

(16) Buhstantial reasons. 

Where there are for the plaintiff’s inability to attend and give evidence 

when summoned, and where there is suffioient evidence to prove his 
, claim, he , can get a decree, notwithstanding his failure to give 
evidence. 18 W.R. 16. y 
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Where any party — refuses — to give evidence or produce any 
document, *' — {Coackidad), 

(17) Waiver of default by Court. 

Where a Court, instead of passing judgment against one of the defendants for 
default, passed over the default and adjourned the further heating of 
the suit, and on thab date disposed of the suit, it was held that the 
Court by its own act was not in a position to treat the defendant as in 
default. 4 M. 231. Q 


21. Where any party to a suit is required to give evidence or 


Rules as to wit- 
nesses to apply to 
parties summoned. 


to produce a document, the provisions as to wit- 
nesses shall apply to him so far as they are applic- 
able. 


(Note s). 


oia Act. 


This rule corresponds to S. 178 of the old Code. 

Distinction. 

The word, wherever,” in the old section is replaced by the word, where,” 
while the word, “rules,” is replaced by “provisions,” The words, 
“ contained in this Code,” appearing after the word “ witnesses,” in 
the old Oode, are omitted in this rule. 


OHDER XVIL 

Adjoubnmbnts. 

1 . (1) The Court may i, if sufficient cause is shown 2, at any 

Court may grant *^16 parties or tO 

time and adjourn any of them, and may from time to time adjourn 
hearing. hearing of the suit. 

(2) In every such case the Court shall fix a day 3 for the 
Costa of adjourn- further hearing of the suit, and may make such 
order as it thinks fit with respect to the costs 
occasioned by the adjournment * . 

Provided that, when the hearing of evidence has once begun, 
the hearing of the suit shall be continued from day to day until all 
the witijesses in attendance have been examined, unless the Court 
finds the adjournment of the hearing beyond the following day to be 
necessary for reasons to be recorded. 

(Notes). 

Old Act. 

This corresponds to 8. 156 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) For the words** be ” and **m all such oases,’* the words “is” and ** in every 

such case ” are respectively substituted in the new rule. 

(2) The words “ beyond the following day ” are newly added in the rule. 

(3) The words *‘by the Judge with his own hand” in the old section are 

omitted in the new rule. 
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(General). 

This order does not apply to execution proceedings. IS M. 131, contra, 15 A. 

84 , 15 A. 49 = 12*>.W.lSr. 222. H 


“ Tbe Court may-** 

Powers of the Court of revisions 

A Court of revision ought not to lightly interfere with the discretion exercised 
by the lower Court as to the sufficiency of the cause, 17 M.L. J. 225 
30 M. 274 ; 28 C. 37. I 

sutficiant cause is shown-** 

A.— Case should be adjourned. 

(a) Where a party was misled into a belief by the Court that all his witnesses 
could not be examined in a single day and so did not produce all his 
witnesses on the date of hearing, the Court was justified in granting 
an adjournment. 5 C, W.N. 195=; 28 O. 37 at pp. 50 to 53. J 

(5) When a case is adjourned on condition that the party asking for further 
adjournments should deposit the costs of the other party, a further 
adjournment could be properly refused, if the costs are not deposited. 
6 O.C. 41. K 

(c) Although a case may have been posted for final disposal, if the Judge thinks 
that further evidence is necessary, he should adjourn the case. 7 
W.R. 84. h 

{d) When the witnesses who have been summoned are absent, the party must 
be allowed further time to re-summon them. 4 O.C. 379, for contra 
case see 2 L.B.B. 91. M 

(e) In case the witnesses are not served with summons, the Court should grant 
an adjournment, unless there is pressing necessity for proceedmg with 
the case. 2 A.W.N. 127 ; 4 O.C. 41. N 

(/) A suit under the Pensions Act (XXIII of 1871) is not void because the 
Oolleolor’s certificate is not produced at the time of suit. If the 
plaintiff wants time to produce it, he must be given time. 17 B. 169.0 

{g) Party taken by surprise. 

(1) When the case is taken up on a day for which the case was not posted, time 

should be given to the party if he asks for it. 18 W.R. 325| P 

(2) Plaintiffs sued on a bond. The defendant admitting the bond pleaded 

that it was given only as security for borrowing money, The plaintiff 
wanted time as he was taken by surprise. The Court allowed him 
time. 7 W.R. 84. Q 

(3) Two connected suits were posted for hearing together on the same date. 

Another Judge who succeeded to the office disassociated the cases and 
posted them for different dates. The plaintiff in one of them applied 
for adjournment to summon his witnesses. Seld the case was a fit 
one for an adjournment to be granted. 11 A.W.N. 112. R 

(4) Where a defendant has not been served with the summons in time so as to 

enable him to produce his evidence, he should be given time if he asks 
for it. 18 W.R. 141. 



407 


0* XYII, r Ij Act y of 1908 (code of civil pkocedukb), 

2.—^^ If sufficient cause is shown.**— {Concluded), 

B. — Case should not be adjourned. 

(aj Advocates should not expect that their cases will be adjourned as a matter 
of course, because they are engaged in some other case. It is their 
duty to make suitable arrangements. U.B.B. (1897 — 1901), p. 527. T 

(6) If a party applies for summons so late that summons cannot be served, the 
Court can refuse to adjourn the case. But neither the Court nor the 
Nazir has the power to refuse to issue summons on the ground that 
summons could not be served. 2 O.C. 34. U 

[c) When the defendant knows for a long time that his case would be heard on 
a certain date, the fact that he was sick and could not take out sum- 
mons to witnesses is no sufficient ground for an adjournment. 24 
W.R. 202. Y 


3.—^^ Shall fix a day,** 

(a) If a case is not heard on a certain day, another day must be fixed by the 

order of the Court, A mere note by a clerk does not amount to a 
proper appointment of adjourned date for hearing of a cas#*. 2 A.W.N. 
1714 W 

(b) Where a case was adjourned to a certain date and, on the defendant’s motion, 

the order was cancelled and the suit was heard on the next day, held 
the Judge’s procedure was illegal. 20 W.R. 3. X 

(c) It is the duty of the pleaders to be acquainted with the dates of the adjourn- 

ment. 4 C.W.N. 237 (238). Y 


“ May make such order •• . * adjournment.** 

(a) The Court has no jurisdiction to pass a conditional order upon payment 
of costs. 4 M.L.T. 200. ' . % 

(5) When an adjournment is made at the instance of a party and for his benefit, 
when subsequently it is found that the other party is benefited by the 
adjournment, an order burdening the other party with costs will not 
be made. 9 B.L.R. Ap. 15. A 

fc) A plaintiff failed to produce at the first hearing his evidence in 2knex]aarte 
suit. He was allowed time to produce his evidence on the payment of 
the whole costs of the hearing. 7 0. 177. B 

(d) A case which is put as undefended may be transferred to the defended file 
only ou payment of the costs of the adjournment. 2 Hyde. 86 ; 
Bourke O.C. 238. C 


2 . Where, on any day to which the hearing of the suit is 
adjourned \ the parties 2 or any of them fail to 
ties fail to appear on appear 3 , the Court may proceed to dispose 01 the 
day fixed. modes directed in that behalf by 

Order IX or make such other order as it thinks fit 

(Notes). 

Old Act. 


This oorreeponds to S. 167 of Act XIV of 1882. 


8861 52 
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Act Y of 1908 (code of civil pkocedube). [O. XYIl, p. 1 


DifPepenoe between the old and the new Acte. 

The words “if” and “ Chapter Vir” in the old section are substituted by the 
words “ where ” and “ Order IX ” in the new rule. 

(General) 

This order does not apply to execution proceedings, 18 M. 181, cowtm 15 A. 84; 
15 A. 49 = 12 A.W.N. 222. D 


“ Where, on any day adjourned. " 

A —Applicability. 

(a) The rule does not apply when the adjournment is not made at the instance 
of a. party but is made tor the convenience of the Court. 2 C.W.N* 
490. E 


EXAMPLES. 

(i) In a case after all the evidence was taken, the hearing was adjourned in 

order to enable the Court to inspect certain records. On the adjourned 
hearing, one ot the parties did not appear. Held that the Court was 
nob DO and to dismiss the suit under S. 157 of the old Act. (1871) S. 0. 
ParbX, No. 10. El 

(ii) Under the rules of the Court, a party would not be charged with fees for 

.sumnaoning the witnesses a second time, in consequence of an adjourn- 
ment made otherwise than at the instance of the party. So, a failure 
on the part of the party to deposit the requisite fees will not justify 
an order under S, 167 of the old Act. 6 A.W.N. 220. E 2 

(6) This rule does not apply if no date is fixed for the trial. 18 W.R. 325. P 
B.-— Scope. 

•(a) If there are no materials at the adjourned hearing, the Court must act under 
rule 2. Where there are materials, the Court must act under rule 3. 
5 C.L.J. 260 = 34 C. 235. Q 

(b) S. 157 of the old Act has regard to the failure of the party to appear ; 
S. 158 to the failure of a party to produce evidence. 3 O.P.L.R. 21 ; 
11 C.P.L.R. 94. H 


2.—** Parties* ** 

Where neither party appeared, the Court should have dismissed the suit and 
not struck it off. 10 M. 270 ; 7 N.W.P. 77. I 

any of them appear,** 

A.— Pleader having no instructions. * 

(а) On the first hearing, a pleader represented the defendant. At the next 

hearing, when an issue of fact was to be gone into, the pleader, 
though present, had no instructions. The Court rightly disposed of 
the suit under S. 157 of the old Act. 8 A. 140=6 A.W.N. 42. J 

(б) When the plaintiff took out summons but the witnesses did not appear and 

the Court refused to grant an adjournment, the plaintiff’s pleader told 
the Court that he had no instructions. The dismissal of the suit was 
held to be under S. 157 of the old Act corresponding to this rule. 
5 O.L.J. 260 = 34 0. 236. ' . K 
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3.^*' Or any of them appear***-^(Co7icluded), 

B.— Plaintiff absent at the adjourned hearing. 

(a) At the ad]ourned hearing neither the plaintiS nor the pleader was present. 
The suit could be dismissed or the Judge may pass suoh order as he 
thinks fit. 1-2 M.L,J. 473 ; 139 P.R. 1884 ; 1 M. 287. h 

(0) The plaintiffs in a certain suit were not ready on the date fiised for the trial 
and took an adjournment. On the adjourned day the plaintiffs did not 
appear. The Judge rightly passed an order under S. 157 of the old Act. 
13 A.W.K. 84 ; 26 A. 194 = 23 A.W.N. 6. M 

(c) When the plaintiff or his pleader refused to argue the case, and at the next 

adjournment failed to appear even, the order of the Court dismissing 
the suit was held to be under S. 157 of the old Act. 5 O.C. 294. N 

(d) The pleader applied for adjournment on the ground that tho witnesses were 

prevented from fever epidemic from being present. When the case was 
called on an hour later the pleader also was absent. The order dismiss- 
mg the suit falls under S. 157 of the old Act and not under S. 158. 
1 Sind L,R. 224. 0 

(e) The Court would not be justified in passing an order under this rule, when 

all the evidence of the plaintiff was over, and on the adjourned date 
of hearing neither he nor his pleader appeared. 7 Bom. L.R. 261 ; 1903 
A.W.N. 6=25 A. 194. P 

C.-— Absence of the defendant. ; 

After issues were framed in a certain case, the case was adjourned to a certain 
day, and the defendant was required to be present on that day to 
answer certain questions. On the adjourned day the defendant was 
absent. Held the order passed was one under S. 157 of the old Act. 
82 P.R. 1895 ; 30 P.R. 1906=82 P.L.R. 1906. Q 

* ‘ The Court , . . . thinks fit. ** 

(1) Effect of an order under this rule- 

When an order is passed under this rule for non-appearance of the defendant, 
the defendant can take advantage of the benefit of the provisions of 
the Order IX. 23 0. 738 ; 20 B. 880 ; 2 O.W.N. 693. H 

(2) Appeal. 

An order dismissing the suit for the plaintiff^s non-appearance is one under 
this rule and not under the next one, and is appealable. 20 B. 736, 
cowim 10 M. 270. S 

3. Where any party to a suit to whom time has been granted 
Court may pro- fails to pxoducs his evidence, or to cause the 
ceed notwithstand- attendance of his witnesses!, or to perform any 

ing either party fails , , - i? 

to produce evidence, other act necessary to the further progress of the 
suit, for which time has been aIlowed2, the Court 
may, notwithstanding such default, proceed to decide the suit forth- 
with. 

(Notes), 
oia Act* 

This corresponds to S. 158 of Act XTV of 1882. 

Difference between the old and the new Acts. 

The word ‘Mf ” in the old section is subbtituted by the word where ” in the 
new rule. 
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Act ¥ of 1908 (code of civil pkooeduke). [O. X¥1I, r. 8 


General. 

This ortler does uofc apply to e-'ceeution proceedings 18 M. 131, contra 15 A. 84; 
15 A. 49 = 12 A.W.N. 222. T 

(1) Principle and applicability of this rule. 

(a) It is only under very exceptional circumstances and when no other provisions 
of the Code are applicable to a case, that resort should be had to the 
very stringent provisions of this rule. Where some of the witnesses of 
the plaintiS are examined, it is nob open to the Court to dismiss the 
suit without considering the evidence on the record, simply because 
some of the plaintiff’s w'ltnesses, who were not served, did nob attend. 

9 P.R. 1908 ; 74 P.L R. 1904. U 

ib) Where an adjournment bo enforce its processes is made by the Court, 
this rulo does not apply. 19 W.R. 34, 35. Y 

(2) Appellate Court. 

(a) An appellate Court cannot pass an order under this rule. 10 O.C. 245. W 

(5) Tne terms of the rule do not'"preveat an appellate Court from remanding 
the case on just and sufficient cause being shown. 13 W.R. 464. X 

(c) When an appellate Court remands the case under this rule, the lower Court 
has no power to receive fresh evidence. 3 B.L.R. Ap. 91 ; 12 W.R. 23 Y 

(3) Heview. 

When an order was passed under S. 148 of Act VIII of 1859 and it was set aside 
under S. 119 of that Act, the High Court held that, though the order 
purported to be under S. 119, it could be considered as an order on a 
review petition which the Court was perfectly empowered to pass, 
though its order under 8. 119 was illegal. 6 M.H.C. 262, Z 

<4) Collector. 

A Collector to whom a decree has been transferred for execution has no power 
to act under 8. 158 of the old Act. 13 A.W.N. 28. A 

(5) Effect of an order under this rule. 

The decision under this rule has the force of a decree. 10 M. 272. B 

Where any party** •^witnesses . " 

(1) Absence of witnesses. 

(а) The plaintiff applied for, and took out, summons to the witness ; but they 

were not served. The order of the Judge dismissing the suit must be 
construed as one under 8. 157 and not 8. 158 of the old Act. 11 
A.W.N. 112, contra 7 N.W.P. 77. C 

(б) A suit was posted for final disposal on a certain date. On that day 

plaintiff’s vakil wanted to take out summons for a new witness ; and 
at the next hearing the plaintiff was not prepared to go on with the 
case as the witness was absent. A dismissal of the suit was held to 
be under 8. 148, Act VXII of 1859, corresponding to the present rule. 
4 M.H.O. 56, D 

(c) The plaintiff applied for leave to examine the defendant as a witness. The 
Court refused permission, and on the adjourned hearing plaintiff 
no witnesses. The Court could not act under 8. 148 of Act VIII of 
1859. 6 M.H.C, 299. B 
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1.—** Where any party — witnesses ** — (Conchided), 

(d) Where the Court adjourned the case after the issues so that the parties 
may compromise, a disposal of the suit on that date, without any 
evidence, was held to he under S. 157 of the old Act and not S. 16J8. 

3 M.L.T. 226. F 

(2) Refusal of pleader to appear. 

When the case was posted to a holiday at the request of the plamtifE^s pleader, 
and on that date he refused to appear, the Court could pass an order 
under this rule. Ill P.R. 1906, O 

2.—*‘ Or to perform allowed**^ 

(1) Arbitrators’ and commission expenses. 

(a) The Court cannot act under this rule for default m paying the expenses of 
the arbitrators. 11 P.R. 1886 (Rev.) H 

(h) A failure to pay the expenses of the commission does not justify an order 
under S. 168 of the old Act. 6 A.W.N. 168 ; 23 A. 462=21 A.W.N. 
149 } 13 M. 510. I 

(2) Costs. 

(a) An order cannot be passed under this rule, if a party fails to pay the 
adjournment coats which he has been ordered to pay. 8 M.L.J. 189 = 
21 M. 403. 

(5) An omission to pay the costs of attachment does not justify an order under 
this rule. 15 A. 49. K 

(c) The Court cannot act under this rule because the party did not deposit the 
cost of preparing a map which was thought by the Court to he neces- 
sary. A dismissal of the suit is not justifiable by this rule. 1902 
A.W.N. 149=23 A. 462. t 


(8) Court-fee. 

(а) A failure to supply the deficient Court-fee does not justify an order under 

S. 158 of the old Act. S.O, 118 ; 11 A. 91. . JH 

(б) Where the plaintiff failed to deposit the Court-fee for issue of summons to 

persons whom it was proposed to make supplemental defendants, the 
Court irregularly dismissed the suit. Such dismissal did not bar the 
plaintiff from bringing a fresh suit. 2 A.’^SIS. N 

(4) Bxecation fees. 

The decree-holder failed to deposit certain fees ordered by the Court and the 
application was dismissed. Held the dismissal had not the same effect 
as S. 168 of the old Act had on suits. 13 A.W.K. 12 ; contra 16 A. 49 
= 12 A.W.N. 22. 0 

(5) Heirship certificate. 

A dismissal of a suit for non-produotion of a certificate of heirship is not one 
under S. 168 of the old Act. 6 180. F 

<6) Suoeession certificate. 

A failure to produce a does not justify the dismissal of the suit under this 

rule. 5 M.L.J. 180^18 M. 496. 9 
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OBDEE XVIII. 

Hkaring oif THE Suit and Examination of Witnesses. 

1. The plaintiff has the right to begin i unless the defendant 

admits the facts alleged by the plaintiff and 

Right to begin. , • 1 . . - a , 

contends that either in point of law or on some 
additional facts alleged by the defendant the plaintiff is not entitled 
to any part of the relief which he seeks, in which case the defendant 
has the right to begin 2. 

(Notes). 

Old Act* 

This corresponds to the expJanation of S, 179 of Act XI V of 1882 ; but the word 
where after the word “ unless is omitted in the new rule. 


“ T/re plaintiff has the right to begin.** 

(1) Principle. • 

The rule is that the party holding the affirmative has the right to begin. 1 
Ind. Jur. N.S. 383. R 


(2) Recount. 

Where a plaintifi sues on an account, it is for the plaintifi to show what sum is 
due on the account, 12 W.B* 529. S 

(3) Adoption. 

Plain tid sued to recover possession on a title as the heir to the last male owner 
denying that the defendant was an adopted son of the last male owner. 
The onus of proving his title and the non-existence of the adoption was 
on the plaintifi. 18 C, 201 = 17 I. A. 169. T 

(1) Agent, suit against. 

In a suit to recover advances due fronx a discharged agent, who pleaded 
acquittance at the time of discharge, the plaintifi was bound to prove 
the payments to the agent. 10 W.R. 421. U 

(6) Boundary, suit for. 

In a question oE boundary between a lakhiraj tenure and a zemindar^s ma^ 
land, fcber * is no presumption in favour of the one or other, but the 
plaintiff must begin and prove his case. 8 W.R. 209. Y 

(6) Claims to attached property* 

(a) In a suit by the dojrae-holdet thxt the property abtaohad belongs to 
the judgment-debtor and not to the claimant, the plaintiff must prove 
his case. The defendant may succeed on proving that the title to 
the property lies with a third party, 37 B. 94. W 

(5) In chum petitions, the claimant must begin and prove his title. It is not 

I • enough if be proves that the property attached does not belong to the 

judgment-debtor. 2 B.Ii.R, (F.B,), 91=11 W.R, (P.B.), 8. X 

(7) Common law practice. 

The in re'5ppct of the right to begin was held to be applicable to equity suits 

also. Cor, 25. . y 
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i,—^*Tbe pfaiatiff has the right to begin.**— ^(Concluded). 

(8) Contract. 

In a suit on a contract, tlie party who alleges that the contract is governed by 
a special law, must prove it. 6 W.B. (P.C.), 4.8 =3 M.I.A. 261. Z 

(9) Ejectment suit. 

In a suit for ejectment, the plaintifi must prove that he has a superior title, 
though the defendant is a mere trespasser. 19 B. 803 ; 35 M. 95. A 

(10) Mesne profits. 

In a suit for ,it cannot be laid down as a general proposition that the burden 

of proof is on the defendants who have been in wrongful possession of 
the property. 9 O.L.R. 1. B 

(11) Preliminary issue or objection. 

(а) At the hearing of a preliminary issue, the party raising the issue has the 

right to begin. 12 B. 454. C 

(б) Where, in an appeal, the respondent took an objection that no appeal lay, 

the appellant had the right to begin and argue the point. 8 B. 287. D 

(12) Showing cause. 

A party applied for a review of judgment. The opposite party, showing cause 
that no review should be granted, has the right to begin. 9 A. 61. E 

(13) Small Cause Court reference. 

The right to begin m is generally allowed to tbe plaintiff, but in one case 

the defendant was allowed to begin, where the judgment of the Small 
Cause Court was favourable to the plaintiff. 13 B.L.R. 142=22 
W.B. 71. P 


g , — “ Unless the defendants . s.begln.*^ 

(1) Account. 

Where a claim is founded on a settled account signed by the defendant, it is 
for the defendant to show that the settlement is not valid. 24 W.B. 
202. G 

(2) Arbitration. 

In a suit on an arbitration, when the defendant alleges that his consent was 
obtained to it through undue influence, the onus lies on him. 4 
W.B. (P.C.), 31 ; 7 M.I.A. 441. H 

(3) Bond, suit on. 

In a suit on a bond which the plaintiff alleged was stolen by the defendant, the 
defendant admitted the execution of the bond but pleaded payment 
and return of the bond to him. The onus of proving payment lay on 
the defendant. C A. 73 ; 8 Bom. H.O. 189 ; 17 W.B. 609. I 

(4) Claim suits. 

In all suits to enforce the plaintiff's claim to the property attached by the defend- 
ant, the party who has attached must show that the property he has 
attrtched belongs to the judgment-debtor, 4 C.W.N, 161 ; 11 W.B. 8 
(F.B.) ; for contra cases see 12 B. 270 ; 18 A. 869 ; 3 B.ht.B.A.O* TO- 
IL W.B. 422, J 

(5) GoUusiye defendan' s. 

When some of the defendants support wholly or partly the plaintiff's suit, they 
mut.t address tho Court and call their evidence before the defendants, 
really opposed to the plaintiff’s case, commence their case. 10 
Bom. L.B. 827. K 
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2. — Unless the defendant •• ..begin, ** — (Gonclvded). 

( 6 ) Deed, suit to set aside a. 

The District Eegistrar ordered a deed executed by the plaintiff to be registered, 
though the plaintiff denied execution and alleged fraud, etc. In the 
suit to set aside the deed on the above grounds, the defendant was 
asked to prove the execution of the deed. 7 G. 736=9 O.L.R. 471. L 

(7) Partition. 

In a suit for— - , the defendant admitted a nucleus of joint property and claim-' 
ed the right to begin ; held that, unless the defendant admitted all the 
allegations in the plaint, he had no right to begin. 7 O.L.B. 274. M 

2. (1) On the day fixed for the hearing of the suit or on any 

statement and hearing is adjoumed, the 

production of party having the right to begin shall state his case 
evidence. produce his evidence in support of the issues 

■which he is bound to prove ^ . 

(2) The other party shall then state his case ^ and produce his 
evidence ^ (if any) and may then address the Court generally on the 
whole case. 

(3) The party beginning may then reply generally on the whole 

case. 

(N otes). 

oidi Act* 

01. (1) of this rule corresponds to S. 179 of Act XIV of 1882. 

Cl. (2) of this rule corresponds to S. 180, para 1 of Act XIV of 1882. 

Cl. (3) of this rule corresponds to S. 180, para 2 of Act XIV of 1882. 

The party,. ,, prove.*’ 

(1) Principle. 

(а) It is not the business of the Court to determine what witnesses shall be 

examined. The parties must select their own witnesses and ask the 
Court to examine such of them as they wish to offer. 6 W.R. 231 ; 13 
W.R. 185. K 

(б) Every party has the absolute' right of sunamoning any witnesses he may 

wish to examine. The Court cannot fetter his discretion, but is hound 
• to take coercive measures for securing the attendance of the witnesses. 
61 P.R. 1904. O 

(2) Ri^ht of the party to procure attendance of witnesses. 

(a) Wljere a witness has once been summoned and does not appear, the 
party calling him is entitled to call upon the Court to compel his 
attendance. 6 O.W.N, 548. P 

(5) Every party should go into the box to prove his allegations, and if either 
party fails to do so and the other party wishes to call him, every possi- 
ble effort should be made to compel him, 4 Bom. L.R. 86 = 26 B. 892.Q 

(8) Right of tho pleader to dispense with evidence. 

A pleader is bound to call the witnesses his party wishes to examine, even 
though he may suspect their evidence. 3 Bonx. E.R, 562. R 
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‘ ‘ The party prove . ** — {Concluded). 

(4) Duty of the party to tender witnesses. 

When a party wants a person to be examined, he must tender him ; it is not 
enough that his name is included m the witness list and that he was 
present in Court. 4 N.L B. 129. S 

(5) Time for tendering evidence. 

When a document was tendered by the plaintiff after he had closed his case but 
before the defendant began, the document could be admitted. 33 C. 
1346. T 

(6) Time for the examination of the defendant as plaintiff’s witness. 

It is not only illegal but improper and unfair to permit the defendant, at the 
very outset of the case, to be put into the witness box nominally as 
plaintiff’s witness. It is certainly in accord with justice and equity 
that a party, who has to defend a suit, should hear what his opponent 
has to say before he is called upon for an answer. 116 P.W.R. 1908. U 

2,—'*The other party shall then state his case."* 

Several defendants. 

When there are several defendants having the same interest, all should state 
their cases, before they call their witnesses. 29 0. 32. Y 

3. — ** And produce his evidence.*" 

Time for examining defendant’s witnesses. 

(а) The defendant asked for an adjournment on the date of the final heating 

but was refused. The case was proceeded with and the case was ad- 
journed for judgment for the next day. On the next day the defendant 
produced his witnesses but the Judge refused to examine them. Held 
the Judge’s refusal was irregular. 20 0. 740 ; 20 0. 746 (note). W 

(б) It is in the discretion of the Court to allow further evidence, after the case 

had been closed. 12 W.B. 465 ; 8 W.B. 461. X 

3, Where there are several issues, the burden of proving some 
Evidence where of which lies on the Other party, the party begin- 
severai issues. may, at bis option, either produce his evidence 

on those issues or reserve it by way of answer to the evidence 
produced by the other party; and, in the latter case, the party 
beginning may produce evidence on those issues after the other 
party has produced all his evidence, and the other party may then 
reply specially on the evidence so produced by the party beginning ^ 
but the party beginning will then be entitled to reply generally on 
the whole case. 

Ota Aet. 

This corresponds to S. 180, para 3 of Act XIV of 1882. 

4, The evidence of the witnesses in attend- 

Witnesses to be , , , no* /-i j. q • 

examined in open *ance 1 shall be taken orally 2 in open Court 3 m 

the presence g^nd under the personal direction and 

superintendence of the 3 udge K 


3851 53 
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(Notes), 
oia A.ct. 

Tliiri corresponds to S. 181 of Act XIV of 1882. 
i.— ‘‘ The evidence — attendance*** 

i(l) Genera] principles. 

(а) Every party to a suit is entitled to have all the witnesses ready, to be exa- 

mined, though the Court may think that the evidence of the witnesses 
may be valueless. 8 W.R. 505, 364i ; 17 W R. 172 ; 6 W.R. (P.C.), 46 
= 2 M.I.A. 424 ; 12 W.R. 229 ; 7 O.L.R. 504=6 C. 698 (611), 9 B. 146 
(149) , 15 A.W.N. 21 = 17 Af 117. Y 

(б) A Judge cannot refuse to examine a witness on the ground that he is not 

named m the list, nor on the ground that he was not present at the 
last hearing. L.B.R. (1893-1900), p. 398 ; 12 W.R. 455 , 10 C.P.L.R. 
92. Z 

(c) A G ourt ought not to prevent the exaininatiou of all the witnesses on the 

ground that it is satisfied with the evidence of a few of the plaintifi’s 
witnesses. 23 W.R. 63 , 6 W.R. 46 = 2 M.I.A. 424. A 

[d) It iS’ not competent to a Court to refuse to examine a witness, on the 

ground that his evidence, if taken, would not be believed by the Court. 
19 3M. 375 = 6 M.L.J. 195. B 

(-e) A Judge ought to examine all the witnesses tendered, |unless the object of 
the party summoning a largo number of witnesses is to impede the trial, 
or otherwise to obstniot the ends of justice. 6 B.L.R. Ap. 10. C 

(2) Evidence to contradict witnesses. 

The rule limiting the right to call evidence to»;contradict witnesses on colla- 
teral questions, excludes all evidence of facts which are incapable of 
affording any reasonable presumption or inference as to the principal 
matter in dispute. 6 Bom. O.G. 93. D 

(3) Consent to he hound hy the evidence of a witness. 

{a) An a priori r-.onsent to abide hy the testimony of a certain witness, cannot 
bind the consenting party to hearsay testimony, but only to such as is 
legally admissible, 2 W.R. 252 ; 6 W.R. 234. fi 

(h) Where the defendant on examination makes statements, which amount to 
nothing and are manifestly untrue, the plaintiff cannot be bound by 
them, even though he had agreed to be bound by what the defendant 
said. 11 W.R. 110. F 

«(4) Recall of witnesses. 

(a) When a witness has been examined for the plaintiff and the defendant 
wants the same witness to be examined for him also, such witness 
cannot be recalled unless permission is taken. 2 Ind. Jur. N.8. 160.G 

(5) Where an ex 'parte decree is set aside, the plaintiff’s witnesses should be 
recalled to allow the defendant to cross-examine them. 3 B.L.R. A.O. 
146=12 W.R. 130. H 

(c) In four connected suits, witnesses were examined and the evidence in the 
four suits was by consent read as evidence in fifth connected suit. 
After two days, the plaintiff applied to the Court to recall and 
examine the witnesses. Seld the Court properly refused to recall the 
witnesses, 15 W.R. 348. I 
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l.—'^Tbe evidence .. .attendance.’^— (Concluded). 

{5) Taking additional evidence. 

When the Judge dies after disroissing a suit but before judgment is delivered 
and the suit is remanded on appeal, the successor to that Judge is not 
bound to re-esamine the witnesses, or take additional evidence unless 
requested to do so by the parties, 13 W.B. 76. 3 

.{6) Right of the party to cross-examine. 

(а) It IS not enough that the witnesses are examined by the party ^^hc calls 

them. Their evidence is not complete until the other side cross- 
examines them. 11 W.R. 110 , 16 W.R 257 , 1 M.H.C. -456 ; 3 
B.L.R.A.G. 273 = 12 W.R. 130. K 

(б) The evidence of a witness who refuses to be cross-examined is not admivS- 

sible. 66 P.L.R. 1903 ; 9 W R. 587 h 

(7) Appellate Court, right o£-to examine witnesses by. 

(a) If the original Court has refused to examine all the witnesses, the appel- 
late Court can examine them. 7 C.L.R. 504- 6 C. 608 (611) ; 16 
W.R 109 ; 20 W.R. 203 ; 9 A. 339 ; 6 W.R. 213 , 2 N.W.P. 209. M ^ 

(5) An appellate Court called an expert witness to prove the hand writing of 

the attestors. It was held that the procedure was^illegal. 9 W.R. 88. N 

<8) Appeal. 

(a) An order refusing to examine witnesses tendered is appealable. 20 0. 740. 0 

(6) Though the Court is bound to examine all the witnesses which the party 

wishes to examine, yet, when in the appeal the ground is taken that 
the Court did not examine all the witnesses of the party, il must be 
shown that the evidence of those witnesses, if examined, would have 
been material. 6 W.R. 324. p 

(c) In order to establish a plea that he was not given an opportunity to adduce 
evidence, a party must show that he tendered it and that bis tender 
was rejected. J1 W.R. 248, 289. Q 

((2) When a refusal to examine a witness is made a ground of appeal, it is not 
enough lo put in an affidavit that a verbal request of the pleader to 
^ examine a witness was refused. 14 W.R. 419. ’ R 

^9) Reason for not examining should be recorded. 

The Court should always record in the diary the reason why any witnesses 
named on either side were not examined. U.B.R. (1897-1900), p. 373. S 

J,—** S bait be taken orally.” 

,(1) General. 

The parties may, if so minded, ordinarily agree that evidence shall be taken in 
a particular way. This does not afieot the jurisdiction of the Court. 
30 B. 109 = 7 Bom. L.R. 642. SI 

EXAMPLES. 

(i) Where the plaintiff agreed »to abide by the defendant’s swearing in a parti- . 
cular manner, and the defendant, being examined in the usual way, 
did not prove the claim, the Court was not right in allowing the plain- 
till to re-open his case apd examine further witnesses. 10 W.R. 284. T 

^(ii) A party to a suit for dissohttion of .marriage is not entitled, as of right, to 
give evidence by afiddavit. 18 P.R. 1891. T1 
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2.—^^ Shall be taken orally.”— ^Co7i eluded) • 

(2) Connected suits, evidence in. 

(а) Some witnesses were examined in a suit, and in a connected suit the evi- 

dence in the former silit was, by consent, allowed to be evidence m the 
other case also. After some days, the plamtifi sovight to examine the 
witnesses without assigning any reason. Held the application was 
rightly refused m the absence of any new cause. 15 W.R. 348. U 

(б) When evidence has been given m one case upon the issues raised in that 

case, that evidence ought not to be taken and applied in another case 
where other issues arise. 15 M.L J. 432=2 A.L.J. 800 = 7 Bom. L.B. 
894 = 10 O.W.N. 57=33 G. 15 = 32 I.A. 217 (P.C). Y 


(1) General. 


3.—” Open Court ” 


The parties have a right to insist that the evidence should bo taken in open 
Court. 21 W.R. 196. W 


(2) Purda ladies and others claiming exemption. 

Purda ladieS and others should not be examined in open Court. B.L.R.S.N, 
5 ; 4 0. 20 ; 15 0. 775 ; 12 A. 69 ; 2 Hyde. 88 ; contra 5 A, 92 ; 21 
C. 588 ; 26 0. 360. X 

(3) Parties cannot be kept out of Court. 

(a) The Court should not ask ihe parties to the suit to leave the Court, though 
it can order the witnesses to do so, when a witness is being examined. 
2 Hyde. 249. Y 

(5) Witnesses should not be examined in the absence of the parties. 8 M.I.A. 
232. Z 


-“/jr the presence.^. .Judge'' 

Duty of the Court. 

If the persons conducting the suit are not competent to examine the witnesses 
properly, the Court should see that the witnesses are examined pro- 
perly. 1 B.L.B.S.H. 20=10 W.B. 280. X 

5 . In cases in which an appeal is allowed the evidence of each 
„ witness shall be taken down in writing, in the 

shttU be taken in language of the Court, by or in the presence and 
appealable oases. ufider the personal direction and superintendence 
of the Judge, not ordinarily in the form of question and answer, but 
in that of a narrative 1, and, when completed, shall be read over in 
the presence of the Judge and of the witness 2, and the Judge shall, 
if necessary, correct the same, and shall sign it. 

(Notes). 

Ol<l Acte 

This corresponds to S. 182 of Act XIV of 1882. 

Difference betweeu the old and the new Aote« 

The words “ also in the presence of the parties or their pleaders ” are omitted 
in this rule. 
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The evidence . . narrative.'' 

<1) General. 

(a) For observations on the ^improper manner in which evidence in cases is 

generally taken by the lower Courts. See 4 A, 249. B 

(6) It is improper for a Court to receive any information of any kind in refer- 
ence to a case, whether it be relevant or not, other than such that 
comes before it in the way which the law recognizes to he the form of 
legal evidence. 6 Bom. L.R. 789. C 

{2) Insolvency proceedings. 

In insolvency proceedings the evidence of the witnesses should be taken down 
fully. 7 B.L.R. 74 = 15 W.R.O 0. 16 ; 9 B.H C. 307 ; 5 B.O.O. 63. D 
<3) Probate proceedings. 

In probate proceedings when the will is contested, the proceedings should take, 
as nearly as possible, the form of a suit. In such proceedings, the 
evidence should be taken as provided by this rule. 24 W.R. 162. E 

<4) Second appeal 

The objection that the evidence in the case was not properly taken cannot he 
taken in second appeal. 18 W.R. 112. ^ 

2. — * ‘ And when completed . . witness. ’ ’ 

<1) Effect of not complying with the rule. 

{a) When the Judge does not follow the provisions of the rule, a re-trial should 
be ordered, 9 C.W.N. 420. ^ 

(b) If the evidence taken is not road over to the witnesses, it cannot be used in 

appeal. 7 B.L.R. 75 ; 6 Bom. 0.0. 63. H 

(c) When the evidence of a witness is not read over to him, he cannot be 

prosecuted for giving false evidence on that evidence. 6 0. 762=8 
O.L-R, 292, • I 

fd) Where the evidence of a witness was not read over to him, in the presence 
of the Judge and the vakils, the witness could not be convicted for 
perjury on that evidence. 28 M, 308. ^ 

<2) Ppoceedings for contempt should he quashed. , , 

In a proceeding for contempt, it is fatal to the conviction if the Judge fails to 
record a statement of the oSender. 1 N.W.P. 241. K 

6 , Where the evidence is taken down in a language different 
When deposition that in which it is given, and the witness 

to be interpreted. understand the language in which it is 

taken down, the evidence as taken down in writing shall be inter- 
preted 1 to him in the language in which it is given. 

(N o t gib}. 

Old Act* 

This corresponds to S. 188 pf Act XIV of 1882, 

Difference between the old and the new Acts. 

(1) The word 'Mf” in the old section is substituted by the word ‘^where” m 

this rale. 

(2) The words “under S. 182 ” in’ the bid Act are omitted in this rule. 
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Shall be interpreted^^** 

It lb imperative that, when the evidence is taken down in a language which the- 
witness does not understand, it should be interpreted to him. 6 C. 
762=8 G.L.R. ‘292. L. 

7. Evidence taken do'wn undei* section 138 shall be in the- 

Evidence under form prescribed by rule 5. and shall be read 

section 138 Qygj, signed and, as occasion may req^uire,. 

interpreted and corrected as if it were evidence* taken down ander 
that rule. 

oia Ac.* 

This corresponds to S. 185-A, cl. (3) of Act XIV of 1882. 

8 . Where the evidence is not taken down in writing by the 

Memorandum Judge, he shall be bound, as the examination of 
when evidence not j i t 

taken down by Witness proceeds, to make a memorandum of 

the substance of what each witness deposes i , and 
such memorandum shall be written and signed by the Judge and 
shall form part of the record. 

(Notes). 

oia Act. 

This oorcttspondb to S. 184 of Act XIV of 188‘2.. 

Difference between the old and the new Acts. 

(1) The words “ in oases in which ” in the old Act are substituted by the word 

“ where.” 

(2) The words “ with bis own hand ” are omitted in this rule. 

“ffe shall be bound*** ^deposes,** 

(1) General. 

Every Judge, when he does not taka the evidence in his own hand, must make 
a memorandum of the evidence in his own hand, and must take down 
the answer to any material question. 6. WJl. 112. ML 

(2) Memorandam should be in the language of the witness. 

A Judge should take down the memorandum in fhe language in which, the 
witness deposes, 1 C.W.N. 229» , N 

(3) Conflict between memorandum and evidence proper. 

Where there is a difference between the memorandum and' the evidence taken 
* down, the latter should prevail. 15 W.R. 375 “9 B.L.R, 274, G 

(4) Effect of non-compliance with the rule. 

(d) Where a memorandum of evidence was taken after the examination of each 
witness, the chief Court held that the proceeding, though irregular, did 
not vitiate the whole proceeding. 45 P.B. 1896. F 

(6) The failure of the Judge to take a memorandum of the evidence does not 
vitiate the proceedings, if the evidence is taken down in the language 
in which it is given. 9 W.R.. Cr, 69. Q 
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9. Where English is not the language of the Court, but all the 
When evidence Parties to the suit who appear in person, and the 

may be taken in pleaders of such as appear by pleaders, do not 
object to have such evidence as is given in English 
taken down in English, the Judge may so take it down. 

oia Act. 


This corresponds to S, 186 of Act XIV of 1882, but the words “with, his own 
hand ” are omitted in this rule. 


10. The Court may, of its own motion or on the application of 

Any particular party 01 his pleader, take down any particular 

question and answer question and answer, or any objection to any 
may be taken down. . • xi i i i 

question, if there appears to be any special reason, 
for so doing. 

(Note s). 


oia A«c.' 

This corresponds to S. 186 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) The words “ or cause to be taken down in the old Act are omitted in this 

rule. 

(2) For the word “ appear,” the words “ appears to be ’’ are substituted in this 

rule. 


11. Where any question put to a witness is objected to i by a 

Question objeoted pleader, and the Court allows the 

to and allowed by same to be put, the Judge shall take down the 

question, the answer, the objection and the name: 
of the person making it, together with the decision of the Court, 
thereon. 

(Notes). 

Old A.ct. 

This corresponds to S. 187 of Aot XIV of 182. » 

Difference between the old and the new Acte. 

The words “if” and “ba^’ in the old Act are substituted by the words 
“ where ” and “ is ** respectively in this rule. 

/. — ** Where any question., ••oblected to,'' 

Objection to admissibility of evidence. 

All objections as to the admissibility of evidence must be taken iu the first 
Court. If objection is not taken in the first Court, it cannot be taken 
in appeal. 10 W.R. 60, 37, 91, 139 ; 12 W.R. 13, 244 ; 22 W.R. 216 ; 
24 W.R. 296; 6 3Vrj.A. 282 ; 11 B. 320; 6 B.L.R. 609 ^16 W.R. (P.C.), 
1=18 M.I.A, 519 ; 5 M.L.J. 81 ; 70 P.R. 1866 (Civil). R 
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Bemarks on demean- 12. The Court may record such remarks as it 

our of witnesses. thinks material respecting the demeanour of any 
-witness while under examination. 

oia Acu 

This corresponds to S. 188 of Act XIV of 1882. 

13. In cases in which an appeal is not allowed, it shall not 

, be necessary to take down the evidence of the 
evidence in unap- witnesses in writing at length ; but the Judge, as 
peaiabie cases. examination of each witness proceeds, shall 

make a memorandum of the substance of what he deposes^, and 
such memorandum shall be written and signed by the Judge and 
shall form part of the record. 

(Notes)* 

Old Act. 

This corresponds to S, 189 of Act XIV of 1882 ; but the words “ with bis own 
hand ” are omitted in this rule. 

I — **But the Judge, ,,, deposes,^* 

A Mofussil Small Cause Court ought, in taking evidence, to record the 
substance of each witness’s evidence. Kecording, simply an abstract 
of the substance of the whole o£ the evidence, is not a due compliance 
with the provisions of this rule. 9 C.W.N, 418. S 

14. (1) Where the J udge is unable to make a memorandum as 
Judge unable to required by this Order, he shall cause the reason 

Snd^^'^to inability to be recorded, and shall cause 

reasons of his in-' the memorandum to be made in writing from bis 
dictation in open Court. 

(2) Every memorandum so made shall form part of the record. 

(N ote s). 

Oia Aet. 

This corresponds to S. 190 of Act XIV of 1882. 

iDIflerenoe between the old end the new Aots. 

(1) The words “ if ” and be rendered unable ” in the old Act are substituted 

by the words “ where ” and is unable ” respectively in this rule, 

(2) The word “ above ” is omitted in this rule. 

16. (1) Where a Judge is prevented by death, transfer or other 

Powtodeaiwiidi concluding the trial of a suit, his 

-evidence token be- successor may deal ^ with any evidence or memo- 
foxe anothw Judge, taken down or made under the foregoing 

as if such evidence or memorandum had been taken down or 
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made by him or under his direction under the said rules and may 
.proceed with the suit from the stage at which his predecessor left it. 

(2) The provisions of sub-rule (1) shall, so far as they are 
applicable, be deemed to apply to evidence taken in a suit transferred 
under section 24. 

(Notes). 

oia Act. 

This corresponds to S. 191 of Act XIV of 1882. 

.Difference between the old and the new Acts. 

(1) The words “ taking. . . .chapter ” m the old Act are omitted in this rule. 

(2) The words “ any successor to such Judge ” in the old Act are substituted by 

the words “ his successor ” in this rule. 

(rS) The words “ such evidence or memorandum ’’ in the old Act are substituted 
by the words “ any. . . .rules ” in this rule. 

(4) The words “as if . . . .made ” in the old Act are substituted by the words 

“ as if ...... . .rules ” in this rule. 

(5) The words “ can. . . .applicable ” in the old Act are substituted by the words 

“ are applicable ” in this rule. 

(6) The words “ shall apply ” in the old Act are substituted by the words “ shall 

be deemed to apply ” in this rule, 
fj;) The proviso of S. 191 is omitted iu this rule. 

“ fiis successor may deaV^ 

.(1) General principles. 

(a) Though, under S. 191 of the old Act, the evidence taken by the predecessor 
may be used by the Judge who finally decides the case “ if he thinks 
fit,’’ this permission in no wise authorizes ^ Court to decide a cause 
which It has not really tried. 3 0. 110. T 

{b) This rule enables a successor to read the deposition of the witnesses taken 
by his predecessor as evidence in the case. It does not enable him to 
link together a part of the arguments before his predecessor with the 
arguments before him. 7 A» 857 =5 A.W.N. 285 ; 5 A.W.N. 332—8 A. 
35, 576 ; 4 B.H.O. 98. U 

(c) When a Judge dies after bearing and deciding a case, the only record of his 
decision being an entry in Court order book, it is not competent to 
any co-ordinate Court to rehear the case, but rhe High Court will 
remand the case for re-hearing on the ground of want of record o 
reasons of the decision, 3 B.L.R.A.C. 106; 12 W.R* 264 ; B.L.R. Sup. 
Vol, 774=^9 W.R. 1. ‘ y 

(2) Additional Hnnsiff. 

An additional Munsiff had no jurisdiction to deliver judgment in a case in 
which the evidence was taken by the principal Munsiff. 7 A.W.N. 13. W 

*(3) Notioe. 

Though this rule empowers one Judge to decide on the evidence recorded by his 
predecessor, yec notice * should be given to the parties, and any objec- 
tions they may have tp the proceeding should be heard. 110 P.R, 
1886, Civil ; 91 P.R. 1904, X 

8851 64 
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/. — “/f/s successor may deal.^'^—iHoibclvded) 

(4) Right of parties to abide by evidence taken by another Judge. 

(a) The parties may consent to the suit being decided by a Judge who has not 
been present throughout the trial and to taking into consideration the 
evidence taken by his predecessor. ’il W.R. 196 ; G A.W.N. 195 = 8 
A. 576 , 13 W.R. 76. Y 

(5) The evidence taken in another Court cannot be read as evidence lu the case 
unless with the consent of the parties. 12 W R, 477 ; 13 W.R. 184 ; 
21 W.R. 196 ; 1 W.R. 310. Z 


16. (1) vVbere a witness is about to leave the jurisdiction of 

■o * . the Court, or other sufficient cause is shown to the 

witness immediate- satisfacfcion of the Court why his evidence should 
be taken immediately, the Court may, upon the 
application of any party or of the witness, at any time after the 
institution of the suit, take the evidence of such witness in manner 
hereinbefore provided 


(2) Where such evidence is not taken forthwith and in the 
presence of the parties, such notice as the Court thinks sufficient, of 
the day fixed for the examination, shall be given to the parties. 


(3) The evidence so taken shall be read over to the witness, 
and, if he admits it to be correct, shall be signed by him, and the 
Judge shall, if necessary, correct the same, and shall sign it, and it 
may then be read at any hearing of the suit. 

(Notes). 


oia A.ct« 


This corresponds to S. 192 of Act XIV of 1882, 

Difference between the old and the new Acts. 

(1) The words “ if “ be ** and either ” m the old' Act are substituted by the 

words “ where, ” “is ” and “ any ” in this rulfe. 

(2) The words “ the Judge. . ..sign it ” are newly added in this rule. 


Take the evidence of such witness in manner hereinbefore provided.*^ 

(1) An examination under this rule must be conducted by the Counsel, Oor’ 7. A 

(2) An examination under this rule must be before the Court, and not before a 

Oommissionar unless the parties consent to it. 5B.L.R. 262, 

17. The Court may at any stage of a suit recall any witness 
Court may recall wbo has been examined and may (subject to the 
and examine witness of evidence for the time being in force) put 

such questions to him as the Court thinks fit. 

(Note s). 
oia Act. 

This corresponds to S. 193 of Act XIV of 1882. 
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Difference between the old and the new Acts. 

(1) The words “ and who S. 173 ” are omitted in this rule. 

(2) The words “ subject to.. 1872 ” in the old Act are substituted by the- 

' words * ‘ subject force ’ ’ ini this rule. 

(3) The last para of S. 193^18 omitted in this rule. 

Power of Court to The Court may at any stage of a suit, 

inspect. inspect any property or thing concerning which 

any question may arise. 

oia A.ct. 

This rule is ne\N. 

OKDBR XIX. 

Affidavits. 

1. Any Court may at any time for sufficient reason order that 
Power to order particular fact or facts may be proved by. 

any point to be affidavit 1 , or that the affidavit of any witness may 
proved by affidavit. ^ hearing, on such conditions as the- 

Court thinks reasonable : 

Provided that where it appears to the Court that either party 
bona fide desires the production of a witness foe cross-examination, 
and that such witness cau be produced, an order shall not be made- 
authorizing the evidence of such witness to be given by affidavit. 

(Note 8). 

Old Ae*o 

This corresponds to S. 194 of i Act XIV of 1882. 

Difference between the old and the new Acts. 

The words “ of first iustanoe and any appellate Court ” hvtho old Act are omit- 
ted in this rule. 

That any particular — aftidaivit.*^ 

Dissolution of marriage. 

A party in a suit for i» not entitled, as a matter’ of right, to give evidence hy 

affidavit. 13 P.R. 1891. C 

Power to order 2. (1) Upon any application, evidence may 

be given by affidavit i , but the Court may, at the. 
nation. instance of either party, ordeB the attendance for 

cross-examination of the deponent. 

(2) Such attendance shall be in* Court, unless the deponent is- 
exempted from personal appearance in Court, or the Court otherwise: 
directs. 

(N otes). 

Old Aot. 

This corresponds to S. 195 o£ Act XIV of 188li. 
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Difference between the old and the new Acts* 

(1) The word “ declarant ” wherever it occurs in the old Act is substituted by 

the word “ deponent ’* in this rule. 

(2) The words ‘ under this Code ’ after the word ‘ exempted ' m the old section 

are omitted in this rule. 

l.^^*Upoa any application — affidavit,*^ 

,(1) Second or subseguent affidavit. 

Tn an application claiming privilege from allowing inspection of documents, 
a further affidavit also can be made by the party giving additional 
reasons 22 0. 105. ® 

(2) Stamp on an affidavit. 

An affidavit does not require a stamp. 12 B. 276. E 

<(3) Time for filing affidavits. 

(a) On a motion for a commission before the Judge in chambers, an affidavit 

was filed, and the Judge declined to make an order. The application 
was again renewed in Court ; the Judge refused to take into notice 
that an affidavit was filed before him in chambers and refused to 
grant time for production of the same. Held Ije was wrong in not 
allowing time. 3 Bom.O.C. 55. ^ 

(b) An affidavit showing cause against a motion is properly filed, if it is filed 

before the sitting of the Court, on the day on which the motion is 
posted. 5 0 . 606 = 6 O.L.R. 282. G 

^(4) When affidavit necessary. 

(a) Where a rule to show cause had been obtained on the facts set out in the 

plaint, the Judge declined to refuse the hearing of the rule simply 
because no verified petition or affidavit had been filed. 6 0. 486 = 

8 O.L.B. 43. H 

(b) An application for stay of execution should be supported by an affidavit. 

15 B. 536. I 

(o) Where the contributories of a company in liquidation complain of the 
misfeasance of the liquidators, they should make an affidavit stating 
fully the grounds on which they make. 19 B. 88. J 

(5) When affidavit not necessary. 

(а) It is not necessary to support a petition by affidavit, 'when the facts 

mentioned in it are in themselves matters of record and are proved by 
copies of proceedings filed with the application. 82 C. 146. K 

(б) Where the facts in a petition to the High Court, appear sufficiently from 

the judgments of the lower Courts, no affidavit need be filed 
8 C.L.J. 308. L 

(c) In a motion to vary Commissioner’s report the rule should be argued on 

the evidence taken by the Commissioner and not upon affidavits. 
1 B. 168, M 

,(6) When affidavit sufficient. * 

(a) It is competent for a District Judge to declare oercain persons as touts upon 
the affidavits of the pleaders. 13 M.L.J. 272 = 26 H. 696. If 

(Aj The parties entered into a compromise deed, but one of them subsequently 
withdrew from the same# In a proceeding to force the party to consent 
to it, affidavits of the parties were held to be sufficient. 7 B. 804, 0 
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l.—^'Upon any application — affidavit.^*— (Concluded). 

(c) In a suit for recovery of land, the defendant denied the title of the plaintiff 
and stated that he relied on certain documents mentioned in a list 
attached to his statement. When the plaintiff wanted to inspect the 
documents, he put in an affidavit stating that the documents related 
to his own title, and that he could not allow tbe inspection. It was 
held that the Court could not go behind the affidavit of the defendant. 
17 B. 581. P 

(7) Who should make an affidavit. 

(a) An affidavit of documents, when there are several plaintiffs, should be made • 
by all of them. 15 B. 7. Q* 

(h) An affidavit of documents may be required from a minor defendant. 19 B. 

350. * R 

(c) When a person unable to read or write, presents himself to affirm solemnly, 
it will be sufficient to get his mark affixed in lieu of his signature. 
9 W.R. 367. S 

3. (1) Affidavits shall be confined to such facts as the depo- 

Matters to which own knowledge to prove, except 

affidavits shall be on interlocutory applications, on which state- 
confined. luents of his belief may be admitted : provided 

that the grounds thereof are stated 

(2) The costs of every affidavit which shall unnecessarily set 
forth matters of hearsay or argumentative matter, or copies of or 
extracts from documents, shall (unless the Court otherwise directs) 
be paid by the party filing the same. 

(Notes). 


Ola Act* 

This corresponds to S. 196 of Acc XIV of 1882. 

Difference between the old and the new Acts. 

For the words “ declarant,” ** reasonable grounds,” “ be set forth ” and “ produ- 
cing ” in the old section, the words “ deponent,” “ the grounds,” “are 
stated ” and “ filing ” are respectively substituted in this rule. 


Affidavits sbafi be confined.. stated/' 
A.— General. 


(a) Affidavits should comply with the terms of this rule. In oases of interlocu- 
tory applications, the statements of the declarant's belief are admis- 
sible ; but the belief must be stated and reasonable grounds thereof set 
forth. 9 Bom. L.B. 540.' • T 


(6) An affidavit should not contain inferences but only bare facts. C Bom. 
L.R. 704. U 

B.— ^Examples. 

(1) Doouments. 

(а) In asking permission for sealing up documents, the affidavits should state 

the portions of the documents to he sealed up, and the grounds on 
which the party objects to the disclosure. 20 0. 587. Y 

(б) ^An affidavit in support of an application for taking documents out of Court, 

for the purposes of another suit, should state in what way they are 
material to that ^uit. 1 Ind. Jur. N.S. 283. W 
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Affidavits shall be confined stated,^ ^—(Concluded). 

Rule to show cause. 

(a) A irille to sliow cause must be supported by an affidavit. The affidavit 

must be sufficient, so that, if no cause is shown, the rule could he 
made absolute on the affidavit. 3 B.L R. Ap. 153 = 1‘2 W.R. 413 X 

(b) The affidavits filed to show cause against a rule msi for a mandamus in 

proceedings under the Calcutta Municipal Act to obtain compensation 
from the Justices should be simplj entitled the High Court.” 
The affidavits, though wrongly entitled, were admitted. 8 B.L.R. 438 
= 17W.R. 364. Y 


iS) Summons. 

{a] An affidavit of service of summons should show that proper efforts have 
been made when and where the defendant is likely to be found. 19 C. 
201. Z 

(6) An affidavit of proper service of summons should show (1) that proper efforts 
were made to find him, and ^2) that the copy of the summons was 
affixed on the door of the house in which the defendant ordinarily 
resided. 26 C. 101 ; 2 C.W.N. 574. A 


OliDEK XX. 

Judgment and Decree. 

1 . The Court, after the case has been heard ^ , shall pronounce 
.Tadgment when judgment in open Courts, either at once or on 
pronounced. future day, of which due notice shall be 

given to the parties or their pleaders. 

(Notes). 

Old .A.ct. 

This rule corresponds to S. 198 of Act XIV of 1882. 

For the words “ after liUo evidence recognised agents,” the words “after 

the case has been heard ” are substituted. 

After the case has been heard*** 

(а) A Judge is not justified in passing his judgment, in a civil suit, without 

affording an opportunity to parties or their pleaders to appear before 
him, state their respective cases, and advance their arguments. 5 
P L.R. 1905. B 

(б) Evidence given when a party never had the opportunity either to examine 

or cross-examine the witnesses, or to rebut their testimony by fresh 
evidence, is not legally admissible for or. against ^lim, unless he agrees 
that it should be used. 9 W.R. 587, C 

i.(c) There is no rule of procedure to justify a Court in dismissing a suit for non- 
appearance of the -parties on the day fixed for delivery of judgment. 
8*iP,R.1901. . D 
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2.—^* Shall pronounce judgment.^* 

A.— What amounts to judgment. 

(a) Where a Distnct Judge ooi appeal made an order of remand that evidence 

might be taken on one of the points raised, and at the same time 
recorded the impression which his mind had received on the other 
parts of the ease, the opinion so recorded was not a judgment. 28 
W.R. 77. E 

(b) The written ©pinions sent to the Registrar by Judges, who had retired or 

died before the 3 udgment in the case was pronounced in open Court, 
are not judgments. B.Xi.R. Sup. Vol. 774 ; 9 W.R. 1 ; 13 W.R. 209 ; 

5 Wym. Rep. G9 (F.B.) ; 2 Wym. Rep. 326. F 

.(c) A Judge may, at the close of the hearing of a suit, state at once orally the 
judgment which he intends to record and deliver. But that would not 
be a judgment. He must afterwards deliver his written judgment. 

5 M.H.O. Ap. 8. G 

.(d) When a suit was tried partly by one Judge and partly by another, the 
decision of the Judge, who finished the case, was the judgment, even 
though the first Judge made a preliminary order, arriving at certain 
findings, and, directing that the final decree should take a certain 
shape. 4 L.B.B. 256. H 

<(e) A judgment written hy a Judge, after he has ceased to exercise jurisdiction, 
is not a valid judgment. 7 O.P.L.R. 18. I 

B.— Materials for judgment. 

\(a) The judgment is to be given upon the examination of witnesses by the 
Judge himself in the Court of first instance, except those taken under 
Ss. 382, 392, and 191 of Act XIV of 1882, which are expressly allowed 
bo be read in evidence at the hearing. 4 B.H.C.A.O. 98. J 

v(6) In deciding on the facts of a case, Judges should not base their decision 
upon some isolated piece of evidence, but take into consideration the 
whole evidence offered on both sides. 6 W.R. 9. K 

•(c) A Judge may give jiidgmont upon a perusal of depositions and evidence 
taken down by his predecessor. 8 A. 576 ; 8 A. 35 ; 7 A. 867. L 

(d) But the law does not empower a Judge to decide a case on evidence record- 
ed by his predecessor, without giving notice to the parties and 
giving them an opportunity of being heard. 110 P.R. 1886, M 

.(c) Where there are different rulings of the different High Courts on a 
particular point, .a Judge should follow the rulings of the High Court 
to which he is subordinate. 15 B, 419 ; 17 B. 656. N 

'(/) Every case, as it arises, must be decided on its own facts, and not on sup- 
posed analogies to other cases. 9 A. 628 (4 A. 148, dist,), 0 

({jf) The determination in a cause should be founded upon a case, either to be 
found in the pleading, or involved in, or consistent with, the case made 
thereby. 2 Ind. Jur. N*S. 87 ; 6 W.R. 57 ; 14 C. 802. P 

3.—‘**tn\open Court,” 

{a) The provisions of the rule regarding the pronouncement of judgment in open 
Court should be strictly observed. Apart from the fact that the failure 
to do HO Is in direct oppoistion to an express provision of the law, the 
practice is highly inconvenient and deprives the Court and the litigants 
’ ot a valuable safeguard against error. 8 Bom. L.R. 229=30 B. 465. Q 
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J.— ‘*/ii open Court.**— (Goncluied). 

(h) In a suit for possession, the Judge, after the case had been heard, examined 
the place to satisfy himself as to boundaries. The defendant attended,, 
but the plaintiff was absent, and the Judge gave judgment out of 
Court . held it did not constitute an error and was no ground of 
appeal. Marsh 327 , 5 M.H.O. 174 R 

(c) Announcing judgment of a case at an earlier date— a week previous to the 
date fixed for the delivery, was m flagrant violation of the law, 61 P! 
R. 1904. S' 

no^or jl°dgn?ent 2 . A Judge may pronounce 1 a judgment 

written by Judge’s written but not pronounced by his predecessor. 

predecessor. 

(Note s). 
oia Act. 

This rule corresponds to S. 199 of Act XIV of 1882. 

The words ‘ by his predecessor’ arc placed after the words ‘but not pronounced.’ 

pronounce.** 

Judgment pronounced by successor. 

(а) A judgment written by a Judge, after he had been relieved from his office* 

and pronounced by his successor, is valid. 8 B.L.R. 98 ; 17 W.R. 475 ; 
7 A. 857 at p. 859 ; U.B.R. (1897-1901), Civil Procedure, 199. T 

(б) It is doubtful whether tho judgment given by the successor of a Judge who, 

afcec heating the evidence in a suit, left it to his successor for decision 
and refrained from giving judgment because of his promotion in the 
same district. 7 W.R. 441. U* 

(c) A subordinate Judge heard a suit, but was transferred before delivery of 

judgment. He, however, sent his judgment to his successor in office, 
by whom it was delivered. Hold the judgment is valid, if no injustice 
had been done to any party by reason of this procedure. A.W.N, 

(1904), 31. y 

(d) A judgment was written by a Judgo after he was transferred, and it was 

pronounced by his successor : h&ld that this rule afforded a complete 
.answer to the objection that the judgment was illegal. 7 Bom. L.R, 
961^30 B. 241. W 

[&) Where a Judge who had heard a case took leave, before putting a judgment 
in writing, and his judgment subsequently written was delivered by 
his successor : held the judgment was properly pronounced, 11 C.W. 
N. 501=^34 0. 298. X 

(/) A Judge, who heard the evidence in the case, is entitled to write his judg- 
ment and send it to his successor for delivery, although the judgment 
was written by him after he left the judicial post, 12 C. W.N. 682 =4 M. 
B,T, 33*7 a.L.J. 666*35 0. 756 (7 Bom. L.R. 951 ; 9 W.R. 1 and 17 
W.R, 475. B). r 

3. The judgment shall be dated and signed ^ by the Judge in 
Jutonent to be op®“- Court at the time of pronouncing it and, 
when once signed, shall not afterwards be altered* 
or added to, save as provided by section 152 or on review. 
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(Notes), 

oia A«t. 

This rule corresponds to S. 202 of Act XIV of 1882. 

(1) The words, “ when once signed,” are new. 

(2) For the words, “save to correct.. ..on review,” the words, “save as pro- 

vided by section 152 or on review,” are substituted. 

/. — Dated and signed*^* 

(а) There is no want of finality in the judgment written by a deceased Judge 

and* delivered by his successor in office, even though the former had 
not signed it. 31 0. 1067 (1064). y.l 

(б) The omission to date the order under 8. 281 of Act XIV of 1882 cannot 

prevent its acquiring legal operation, but must be treated only as a 
mere error of form. 1 M.L.J. 478. Y-2 

(c) It is illegal to sign and date a judgment, before it is actually delivered in 
the presence of the parties in open Court. 67 P.W.R. 1908. Y-S 
(tZ) The date of judgment means the date on which the judgment is delivered. 

9 G. 711. Z 

.2.—-*' Shall not afterwards be altered.** 

(а) It is irregular to add to a judgment once delivered, when the effect of the 

addition is to alter the grounds on which the judgment proceeded. A 
Judge may append to his judgment additional reasons, though such a 
course is not strictly warranted by the Code. 7 W.R. 286. A 

(б) It is the duty of a Judge to be always vigilant not to allow the act of the 

Court itself to do wrong to the parties. 14 I.A. 40 ; 7 B.Ij.R. 186 * 2 
A. (606) ; 16 I.A. 104. Blake v. Barvey^ 29 C.D. 827 (833), ^ 0 

(c) When inadvertently wrong words are used in a judgment in describing the 

property in suit, the corrections may be made on an application under 
S. 202 of Act XIV of 1882 (0. XX, r. 3), and an application for review 
is unnecessary. 40 P.L.B. 1908. q 

(d) The correction of arithmetical errors was permissive under this rule ; such 

an amendment had not the effect of substituting a new judgment. 2 
O.C. 236. * 0 

(e) Where a judgment is baaed upon an assumption or hypothesis which is 

ascertained to be erroneous, the Court can disregard it and re-open that 
portion of the case affected by the error. 10 Bom. L.R. 531/ B 
(/) Where a decree is, in fact, in accordance with the judgment on which it is 
based, such decree, however erroneous it may be, cannot be altered 
20 A. 337 = 18 A.W.N. 69 ; 1 A.W.N. 67 ; 2 A.W.N. 72. p 

(p) In a suit by respondent for possession of a grove containing 21 mango trees, 
and for the recovery of Rs. 40, the value of mangoes, the lower appel- 
late Court, on the 21st July, 1880, gave him a decree for Rs. 14, value 
of fruits appropriated. On the 14th August, 1880, the lower appellate 
Court added a postscript to its judgment and gave a decree for the 
land : held it was not proper to make the addition. 1 A.W.N. 95. G 
{h) In England, a J udge may always reconsider his decision until the order is 
drawn up. In re St. Namire and 12 O.I). 91. H 

Judgments of (D Oudgments^of a Court of Small Causes 1 

Small Cause Courts, contain more than the points for 

determination and the decision.aierefwi, ■ ■ 

3851 65 
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(2) Judgments oi other Courts ^ shall contain a concise state- 
Judgments of other “©at of the Case, the points for determination, 
Courts, the decision thereon, and the reasons for such 

decision. 

(Note s). 

Old Act. 

This rule corresponds to S, 203 of Act XIV of 1882. 

I.--** Judgments of a Court of Small CausesJ* 

((t) The rule does not relieve the Judge of a Small Cause Court from the 
necessity of giving some indication in his judgment, that he has 
understood the facts of the case in which such judgment is given. 13 
A. 533=11 A.W.N. m ; 1 Ind. Jur. N.S. 101 ; 57 P.E. 1901. 1 

(6) In a case where there is nothing to excite suspicion, and where the plaintiff 
had given such proof of her claim as the law demands, the plaintiff is 
entitled to have some indication from the Judge of the point upon 
which he dismisses the suit. 23 B. 334, J 

(c) The judgment of a Court of Small Causes must contain the points for deter- 

mination and the decision of the Court thereon. 6 M.L.J. 60. K 

(d) The rule is merely permissive, and the discretion thereby given must be 

judiciously exercised. The Judge is not authorized to decide difficult 
questions of law in an arbitrary and off-hand manner, without giving 
any reasons in support of his findings. 78 P.E. 1896 ; 41 P.E. 1896. h 

(e) Where, in a suit instituted on the small cause side, the points for determi- 

nation were, (1) whether the suit bond was genuine and (2) if so, 
whether there was consideration for it, and the decision recorded by 
the? District Munsiff was “finding negative”: held that it was not a 
judgment. 15 M.L.J. 223. M 

(/) The Court of a subordinate Judge invested with Small Cause Court powers 
is governed by sub-rule (1). The judgment written by a subordinate 
Judge, as a Court of Small Causes, need not contain more than the 
points for determination and the decision thereon. 9 Bom. L.E. 327= 
31 B. 314 (23 B. 382 ; 8 B. 20 ; 12 B. 31 ; 9 B. 174 ; 8 B. 270, E.). N 

{g) A Court, exorcising the powers of a Small Cause Court, recorded its findings 
by simply saying “ yes ” or “ no ” on the several issues involved, with- 
out stating any reasons. Held that the judgment was defective. 8 0.0. 

44. 0 

(h) A Small Cause Court J udge is not bound to fully set out the reasons for his 
findings. 6 O.L,J. 627 (23 B. 334 ; 13 A. 633, disL). P 

Judgments of other Courts J* 

(1) Content? of judgment. 

(а) A judgment should state not merely the finding of the plain tiff *s or defend- 

ant’s claim to be proved, but also what the evidence consists of, and 
how it proves the plaintiff’s or defendant’s case. 3 W.E. 176. Q 

(б) There must be a distindt finding, one way or the other, on all the material 

points in the case and the reasons for the findings. 8 W.E. 481 : 9 
I.A, 496 ; L3.B. (1893-1900), p. 1. E 
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2,— Judgments of other Courts (Continued) • 

(c) In appealable cases, the lower Court should, as far as it is possible, pro- 

nounce their opinions on all the material points, and also state the 
reasons of the conclusions contained therein. 5 W.R. 63 ; 1 W.R, 
2U ; 15 W.R. 350 ; 12 l.k, 495, p. 602 ; 2 M. at p. 70 ; 16 I.A. 206, 
p. 210 ; 11 A. 460 ; 2 B.L.R. 72 ; 11 W.R. 33. S 

(d) In writing judgment in appealable oases, the provisions of the rule should 

be strictly followed. 4 P.W.R. 1907 =27 P.L.E, 1907. T 

(e) Subsequent proceedings on the strength of the judgment of a deceased 

Deputy Collector, when he had omitted to give reasons, were held to 
be bad. 12 W.R. 254. U 

{/) Such findings as are unnecessary for the disposal of a suit and embodied in 
the judgment will be expunged from the record. 11 C. 644, Y 

(g) In a Court, when the concurrence of two or more Judges is necessary to the 
determination of a suit, the Judges should state the points of 
difference between them. If they do not do so, the Judges to whom 
the case has been referred have jurisdiction to go into the whole case. 

6 W.R. 269. W 

(A) .A Judge should not, without giving evidence, import into his judgment his 
knowledge of any particular fact. 3 I.A. 286 ; 2 W.R. 29; 2 0. 405 ; 

3 I.A. 260 ; 11 LA. 213 ; 7 W.R. 27. X 

(i) A Judge cannot give evidence in a case, merely by making a statement of 

fact in his judgment. 7 W.R. 189. Y 

(j) But this will not prevent a Judge from declaring that certain person's were 

unworthy of credit, in case he knows them to be professional witnesses . 

7 I.A. 203; 15 LA. 81 (91). Z 

(2) Construction of judgment. 

(a) In construing a judgment, if a difficulty is found in reconciling the 
oonolusion ultimately arrived at with the previous part, such part 
must be rejected. 19 W.R. 104. A 

(5) Where the final sentence in a judgment of the High Court made no mention 

of a matter specified in the previous words, and the District Judge had 
the option of taking the latter to throw light on the former, or the 
former to be controlled by the latter, he was entitled to follow 
the effect of previous judgments delivered by the same Judge of the 
nigh Court. 22 W.R. 202. B 

(3) Defective Judgments—Procedure. 

(a) Where a judgment is defective and the same Judge is in office, the proper 
course is to remand the case, and direct him to record his decision ^ 
7 B.L.R. 14 ; 16 W.R. 131. C 

(6) But, if the Judge who passed the judgment and decree was absent, the 

order of remand to the Judge who was present, should distinctly direct 
him to re-try the case. 1 Ind. Jur. N.S. 101. D 

(c) The re-trial may be on evidence already recorded. 12 W.R, 254. E 

(d) When no such special order was given, the decision of the new Judge was 

. null and void, and effect would, in spite of the irregularity, be given 
to the first judgment.^ 5 174. ^ P 
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2.^^^ Judgments of other Courts :^^(Conclvded). 

(4) Effect of judgments. 

(а) It is extremely doubtful whether there exists in India any ordinary Court 

capable of giving a judgment in re^iz. 14 I. A. 367 ; 11 B.L.R. 244 ; 2 
M.H.O. 276 ; 17 W.R. 104 } 7 W.R. 338 ; 7 W.R. 347 ; 2 W.R. 31. Gr 

(б) A judgment, inter-parties, between two persons cannot be considered to* 

conclude one of them, in a suit between him and a third person. 2; 
Bom. H.C. 363 ; 1 W.R. 270. BL 

(c) A Judge should not allow his judgment in one case to govern his decision m 

, another case, where either party is difierent without the consent of 
both, though the subject-matter of the suit and the evidence are alike.. 
15 W.R. 342. I 

(d) As to the admissibility of evidence of judgment not inter-parties. See 6 G. 

171 ; 15 C. 233 ; 11 C. 745 ; 4 0. 633 ; 6 I.A. 33 ; 11 G.L.R. 528 ; 12 A. 
1 ; 15 A. 261 ; 12 G.L.R, 186 ; 22 0. 633 ; 22 I.A. 60 ; 24 I.A. 10 ; 26 G. 
522 ; 7 G.L.J. 90 ; 61 P.R. 1875 ; 7 O.C. 122 ; 56 P.R. 1906. J 

5. In suits in which issues have been framed, the Court shall 

Court to state its finding or decision, -with the reasons 

deoiaon on eaoli therefor, upon each separate issue, unless the find. 

ing upon any one or more of the issues is sufficient 
for the decision of the suit i . 

(Notes), 
oia Act. 

This rule corresponds to S. 204 of Act XIV of 1882. 

The word “ thereof *’ is changed into “ therefor the word “ be is changed 
into “is.” ' 


(General). 

(1) Where a judgment in one case governed other cases, the filing of that judg- 

ment was a substantial compliance with the requirements of law, and 
the filing of a short judgment referring to rhe other judgment is 
merely formal. W.R. (1864), Mis. 9 ; W.R. (1864), Mis. 28. K 

(2) A finding, unaccompanied by the reasons for it, as required by the rule, is 

not a conclusive finding of fact, binding on a Court of second appeal. 
8 B. 368 ; 14 B. 462. L 

“ Is sufficient for the decision of the suitJ^ 

(a) The rxile does not expressly prohibit a Judge deciding aU the issues in the 

suit. 4M. 134, H 

(b) Although it is advisable that, in appealable cases, a Oourt should record its 

finding upon important issues, other than the issue or issues upon the 
determination of which the decree is based, the finding on such issue 
or issues ought not to form part of the Court’s decree. (1904) AJW.N. 
6=26 A. 234. N 

(c) In a suit for ejectment, the main issues in the case related to the validity 

of the plaintiff’s lease and the character of the defendant’s holding. 
The first Oourt, finding the plaintiff’s lease was invalid, instead of dis- 
missing the suit, entered into the , merits. The lower appellate Court 
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/. — “/s sufficient for the decision of the suit*** — (Concluded). 

confirmed the first Ocurt’s judgment on all the points : Jield that the 
lower Court very properly exercised the jurisdiction. 121 P.R. 1907 ; 
9 C.W.N. 90 (10 0. 1095) ; 11 C. 544, dist.\ 4 M. 134 ; 6 W.R. 63, 

6 G. 319, declared overruled, by 11 0. 301). 0 

(d) In a suit for ejectment the issues raised were, whether the notice alleged 
was sufficient, and whether the defendant was entitled to a right of 
occupancy. The finding upon the question of notice based upon the 
admitted facts being sufficient to dispose of the whole case, the Court 
erred in proceeding to determine any other issues in the suit. 10 0. 
1095. P 

(e) It is not open to a Judge to decide a case in defendant’s favour, on a point 
not raised by him, with the result that it will cast upon him a far 
higher liability than if he had made the order which the plaintiff had 
asked for. 28 B. 310. Q 

(/) It is the duty of a Rent Court to decide every question raised in the suit, an 
adjudication on which is necessary for the decision of the suit. R.A.R. 
No. 59 ; 1 O.C. 40 ; 7 O.G. 340 ; 2 O.C. 23. R 


6 . (1) The decree shall agree with the judgment i : it shall 

Contents of decree. *^6 number, of the suit, the names and 

descriptions of the parties, and particulars of the 
claim, and shall specify clearly the relief granted or other determin- 
ation of the suit 2 . 


(2) The decree shall also state the amount of costs ^ incurred in 
the suit, and by whom or oat of what property and in what 
proportions such costs are to be paid, 

(3) The Court may direct that the costs payable to one party by 
the other shall be set-off^ against any sum which is admitted or found 
to be due from the former to the latter. 

(Notes), 
oia Act. 


This rule corresponds to Ss. 206 and 221 of Act XIV of 1882. 

(1) In sub-rule (1) the word “ must*’ is changed into “ shall.” The words “ as 

stated in the register ** are omitted, 

(2) In sub-rule (2) for the words and by what parties and in what proportions,'* 

the words “ by whom or out of what property and what proportions ** 
are substituted* 

(3) The third paragraph of S. 206 is omitted. 

(4) Sub-rule (3) corresponds to S, 221, The word another ” is changed into 

“ the other.*’ The words ** in the suit ** are omitted, 

(General)* 

(1) The scope of the rule. 

(а) This rule does not apply to the High Courts in original jurisdiction. 12 B, 

174 ; 22 B. 370 ; 4 Bom. H.O. 208. S 

(б) The High Court'had an inherent jurisdiction to bringcits decree in accordance 

with its judgments, 14 A. 226. j 
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General ^(Concluded), 

{c) The rule does not contemplate the drawing up of a decree in terms of a 
petition of compromise. 7 C.W.N. 880. D 

(d) The provisions of S. 17 of Act III of 1877 do not apply to decrees. 20 A* 
171 ; 25 I A. 9. Y 

(2) Limitation. 

When the decree'^direots something to be done, and when it is confirmed on 
appeal, the time is to be counted from the date of the appellate 
decree. 11 B. 172 ; 11 A. 346 ; 13 A. 376 ; 25 0. 311 ; see, however, 15 
B. 370 ; 16 B. 243 ; 17 B. 547 ; 12 B. 23 ; 20 A. 304 ; 27 A. 575 ; A.W.N. 
(1907), 169=4 A.L.J. 469. W 

(8) Final decree. 

(ct) In cases where there is an appeal, it is the decree of the appellate Court 
that is final. 1 A. 132 ; 20 W.E. 294 ; 6 M. 215 ; 10 B.L.R. 101. X 
(6) It is open to an appellant, in an appeal against the final decree in a parti- 
tion suit, to question the correctness of the preliminary decree for 
partition when no appeal was preferred against such order. 29 0, 758 ; 
10 Bom. L.R. 514. (1 C.W.N. 170, dist.), Y 

(4) Effect of decree. 

(а) A decree made with jurisdiction, imtil it is set aside, is, as between the 

parties, conclusive* 6 B.L.R. 321 ; 13 W.R. 157. Z 

(б) Where a Court has jurisdiction over the subject-matter of the suit, its 

decree, even though irregular or illegal, cannot be said fco be null and 
void. 12 W.R. 489. A 

(c) A decree made without jurisdiction is of no effect in creating any charge on 

immoveable property. 2 N.W.P. 70. B 

(d) The setting aside of a decree on the ground of fraud and collusion does not 

tantamount to reversal of the decree. 10 B. 338. C 

(e) The lower Courts had no jurisdiction to revive a decree at the instance of 

the judgment»dehtor. 3 B.L.R. 94 ; 12 W.R. 28. D 

(5) Execntion. 

(a) When there is no indication in the decree as to the properties decreed, the 
execution Court was not justified in reading the contents of the 
list of villages attached to the plaint into the decree. 6 A. 30 
(3 A. 388, R.). B 

(5) When a decree-holder executes his decree, a judgment-debtor is competent 
to object that the decree is not the decree of the Court fit to be 
executed. 8 A. 377. P 

(c) An application for amendment of order absolute is not a step in aid of exe- 

cution. 25 A, 385 ; 20 A. 304 ; A.W.N. (1905), 108 = 2 A.L.J. 287 ; 2 

O. W.N. 219. Q 

(d) The Court executing the decree ought to give effect to it as it stands ; and 

ought not to read into it provisions to be found in the award or in the 
judgment, unless and until an amendment of the decree is obtained. 
95 P.R. 1906=83 P.L.R. 1907 (35 P.R. 1900; 31 C. 822, disL); 60 

P. W.R. 1908 ; 61 P.R. 1877 ; 67 P.R. 1877 ; 78 P.R. 1889. H 

(c) Land granted by way of maintenance is liable to attachment and sale in 

execution of a money-decree obtained against the grantee, notwithstand- 
ing that the grant contains a prohibition against alienation. 15 A. 
371 ; 16 A. 443 ; 5 B. 99 ; 10 B. 342 ; 20 C. 273 ; 17 C. 826 ; 7 B. 262 ; 
6 M. 159 ; 14 C.P.L.R. 114. I 
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“ The decree sb alt agree with the judgment,’* 

(a) A Court has power to amend its decree by bringing it into conformity with 
the judgment, after the said decree has been confirmed an appeal. 9 
H. 354 ; 2 A. 267 ; 2 A. 314 ; 6 O.P.L.R. 142 ; see, however, *21 W.R. 41 ; 
10 A. 51 : 4 A. 276 ; 16 M. 403. J 

(d) A Court had no power to alter the decree, when it was in accordance with 
the judgment. 8 A. 377. K 

(c) A decree is the decree of the Court and noij of the parties. It is the bounden 

duty of a Court to see that its decrees are m accordance with the 
judgment. 21 C. 259 ; 10 M. 51 ; 11 B. 284 ; 7 A. 276 ; 8 A. 492 ; 9 A. 
364 ; 11 A. 267 at p. 290. L 

(d) The judgment adjudged interest to be paid for the period prior to the 

institution of suit only. The decree contained an order for payment 
of interest from the date of the suit : held no variance with the 
judgment. 7 A. 755. M 

(e) The decree must agree with the mandatory part of the judgment, S.C. 262 ; 

3 O.C. 279. N 

(/I When a suit ended in a compromise, the decree in accordance with the 
petition of compromise is valid and binding, even though the 
ambiguity is made clear in the decree with the consent of the parties. 

7 O.W.N. 880 ; 24 M. 25 ; 24 M. 646. 0 

(gf) A Court is not authorised to make additions in the decree not warranted by 
the judgment, 9 Bom.L.R. 647 = 31 B. 447. P 

Specify ctearly the relief , . . ,suit, ” 

(a) A Court may pass a decree for a sum which escoeeds the limit of its 

pecuniary jurisdiction to entertain a suit. 16 A. 286. Q 

(6) The relief granted should be consistent with the plaint and pleadings, 11 
LA. 7 ; 6 W.K. 67. » R 

(c) Relief that is not prayed for ought not to be granted. 15 M. 489 ; 18M, 

462 ; 6 B. 394 ; 5 W.R. 60 ; 18 M. 122 ; 2 M.H.O. 394 ; 2 M.H.C. 441 ; 
see, however, 8 0. 295 ; 9 C. 112 ; 6 B. 113 ; 21 B. 701. S 

(d) Relief, prayed for in the alternative, may be granted. 16 M. 121 ; 15 

A, 412 ; see, however, 20 B. 627 ; 20 B. 669, T 

(e) The relief given must of course be one authorised by law. 7 W*R, 248 ; 18 

W.R. 508. U 

3. — ’’State the amount of costs,” 

{a) See notes on page 19, supra, under the heading “Dbceeb*. ..costs.” Y 

(b) Costs and interest on costs awarded must be clearly stated in the decree. 

Otherwise they cannot be recovered, although the judgment declares 
that they should be given. 13 W.R, 23 ; 18 W,R. Ill ; 18 W.R. 253 ; 
14 W.R. 387 ; 4 I.A. 137. W 

(c) In an appeal decree the specific sums which go to make up costs shall not 

necessarily be set forth. 18 W.R, 286. X 

(d) Interest awarded in a decree should be declared. 6 W.R, 109 ; 2 I.A, 228 ; 

22 W.R. 533. Y 

(e) If interest is merely declared and not specified in the decree, a reasonable 

amount may be allowed, 19 W.R, 46 ; 6 C.L.R. 231 ; 17 W.R. 414, Z 
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j.— “ State the amount of costs •^"-—[Concluded). 

(/) Interest on costs at 6 per cent, was allowed, though the rate was not 
specified in the decree. 21 W#R, 411, A 

{g) Costs of printing and translation are the necessary part of the costs of an 
appeal to the Privy Oounoil. 18 W.E. 89 ; 10 0. 106 ; 23 W.R. 463. B 
[h) It is not the practice, when costs of an interlocutory proceeding has 
been disposed of, to consider that an award of the general costs of the 
suit interferes with the order disposing of these partial costs. 10 I. A. 


113. 0 

(i) It is not sufficient to specify merely the costs without a distribution of 
responsibility. 16 W.B. 4 ; 16 W.R. 326. B 

(^) The costs of proceedings in execution of a rent decree shall not be added to 
the decree. 6 0. 654. E 

(ft) One defendant must not be made to pay another defendant’s costs. 10 
W.R. 194 ; but see, however, Marsh 680. F 


4.^*\SbaII be set-off.*^ 

(а) Where a decree in favour of an appellant describes a set-off of costs as due 

by the appellant to the respondent, it means not that any sum should 
be actually paid by the latter, but that the costs in question should 
he deducted from the gross amount decreed. 12 W.R. 308. G 

(б) If there is a set-off on account of costs, interest should only run on the 

amount, after deduction of the set-off. 13 W.R. 138. H 

(c) A set-off cannot be allowed for costs not actually awarded, and a decree 

which cannot be enforced cannot be a set-off against a decree, fresh 
and alive. 16 W.R. 308. I 

(d) The plaintiff is entitled to set-off the amount of his taxed costs against the 

mortgage-money which he was liable to pay under the decree. 4 0. 
742; 4 O.L.R. 122. J 

{$) The mortgagor is entitled to set-off or deduct the amount of costs payable 
to him under the decree, against or from the mortgage-debt payable 
by him. 17 B. 32. K 

(/) Costs ordered on the disposal of a preliminary point were ordered to be set 
off, against costs awarded at the final disposal of the suit. 9 0. 797. L 

(g)^ The deduction of costs from the purchase-money in pre-emption suits is 
allowable under law. 6 A. 351. M 


7. The decree i shall bear date the day on which the judg- 
ment was pronounced ^ , and, when the Judge has 

Date of decree; 

satisfied himself s that the decree has been drawn 
up in accordance with the judgment, he shall sign the decree. 

(Notes). 

Old Ae*. 

This rule exactly corresponds to S. 205 of Act XIV of 1882. 

A— “Tjfte decree'" 

(a) The decree, drawn up afterwards, relates hack to the time of judgment. 17 
' 0. 347 B 
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/ —*^Tbe decree**’ — (Concluded). 

(6) A decree is absolute!}’ essential for a judicial record, and without it QO 
proceedings subsequent to judgment can with any safety be taken. 
5 A, 526 ; 14 A. 500 ; 5 A, 520. 0 

(c) There need not be any decree drawn up m matters which are not civil suits, 

i. 0 ., a decree must be in a civil suit, 11 M. 26 ; 14 T.A, 160 ; 11 M. 35. P 

(d) A copy of judgment with the schedule of costs appended is not sufficient. 

‘ 15 W.R. 326. Q 

“ Shall heir date pronounced." 

A.— General. 

(а) The date of decree shall be the day on which the judgment was delivered, 

and not the date on which it is drawn up. 10 C. 652 ; 13 0. 104 : 

1 O.W.N. 93, R 

(б) A decree operates from the date of judgment and not from that on which 

it may be subsequently amended. 7 A. 276 ; 14 M. 150 ; 22 M. 264 at 
p. 271. S 

B. --Limitation. 

(а) Limitation runs from the date the decree bears, i.e., the date of the 

judgment, 25 0. 109 = 1 O.W.N. 93. T 

(б) A suitor, who was unable to obtain a copy of the decree, can deduct the 

time between the delivery of judgment and the actual issuing of the 
decree, for computation of j limitation. 12 A, 461; 23 B. 442; IOC. 
652; 5 W.R. 44. U 

C.— Exceptions. 

(a) A decree leaves “ mesne profits” on the value of improvements on land to 

be ascertained in execution. The date of such a decree shall be the 
date on which the value is ascertained. 4 0. 629 ; 14 0. 50 ; 8 M. 137 .Y 

(b) The date of the decree for possession of land, upon\ payment of the mort- 

gage amount and value of improvements, is the date on which the 
value was ascertained. 8 M, 137. W 

(c) Where the parties, in a partition suit, are required by law to do a certain 

act, and the Court cannot frame its decree until such act is performed, 
the decree does not follow the judgment. 32 0 483 at p. 491. X 

Satisfied himself.” 

(a) It is the duty of parties and pleaders to see that a decree was drawn up pro- 

perly. 10 W.R. 96 ; 20 W.R. Ill ; 8 A. 492 ; 18 W.R. 303 ; 10 W.R. 
487 ; 8 C. 687 ; 8 A. 496. ^ Y 

(b) The Judge should satisfy himself personally as to the correctness of the 

decree. 11 1. A, 7 ; 6 W.R. 67. Z 

4 ?.— « Shafi sign.” 

Once the decree is signed, it becomes a final decree. 7 A. 276 ; 7 A. 270. A 

8. Where a Judge has vacated office after pronouncing judg- 
Procedure where ment *but without signing the decree, a decree 
officfbeloM d^ing drawn up in accordance with such judgment may 
decree. be signed by his successor or, if the Court has 

ceased to exist, by the Judge of any Court to which such Court was 
subordinate. . , 

3851 56 
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oia AniU 


This rale is new. 


9 . Where the subject-matfcer of the suit is immoveable pro- 
Decree for re- decree shall contaiu a description of 

covery of immove- such property sufficient to identify the same ^ , 
able property . where such property can be identified by 

boundaries or by numbers in a record of settlement or survey, the 
decree shall specify such boundaries or numbers. 

(Not es). 
oia Acu 

This rule corresponds to S. 207 of Act XIV of 1882. 

(1) The word “when” is changed into “where.” 

(2j The words “ the decree shall., . .the same ” are new. 

(3) The word “ where ” is new. 

(4) The words “is identified” are changed into “can be identified.” 


Sufficient to identify the same.** 

(а) A decree, which was pissed for a specified quantity of land contiguous to 

the plaintiff's estate, but which gave no boundaries ot such land, was 
held to be indefinite and incapable of execution. 19 W.R. 81; 23 
W.R. 285 ; 24 W.R. 479 ; 25 W.R. 39 ; 10 W.R. 96 ; 4 0. 69. B 

(б) The remedy is to apply to have the decree rectified. 23 W.R. 285. C 

(c) An ineffective specification of the boandiries may be set light and fixed by 

the acts of the parties. 19 Cr 812. B 

(d) A decree for “ possession and vrasilar,,” without the lands being mentioned, 

and, without the biundaries being given m the plaint, is a decree for 
possessioD of an undivided share. 10 W.R. 96. . E 

(e) Where the plaintiff prays for one-third of certain lands, and the Court 

dicraad for one-third of all lauds devolving under the same title : held 
she could execute against all the lauds in defendant’s possession. 13 
W R, 9. F 

if) The amendment of a decree affirmed on appeal, by inserting identification 
of the property decreed, is not bad in law. 10 A. 51. 0 

(p) A decree for exclusive possej^sion of land, not in the sole possession of the 
jadj'm'^nt-deotors, is imperfect when their shares are not clearly 
defined. 18 W.R. 43. H 

(h) The title deeds of an estate, being accessories to the estate, pass with it 
when the decree is made, 11 B. 485. I 

ii) Buildings and other such improvements made on land do not, by the mere 
accidental contact wirh the soil, become the property of the owner 
of the land. B.L.R. Sup. Vol. 595 ; but see 8 0. 682. J 

(j) When the decree omitted to specify b mndanes or numbers of immoveable 
property and so also did the judgment, the executing Oourb should have 
read into the decree the derails given in^the plaint, 74 P.R. 1905. K 


10 . Where the suit is for moveable property i , and the decree 

_ , , is for the delivery of such property, the decree 

Decree for delivery , „ . t. ‘a 

of moveable pro- shall also state the amount of money to be paid 

• as an alternative 2 if delivery cannot be had. 
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(N o tes). 

Oia Act. 

This rule corresponds to S. 208 of Act XIV of 1882. 

(1) The word “when ” is changed into where.” 

(2) The word “ if ” is changed into “ and.” 

(3) The word “be” is changed into “is.” 

(4) The words “ the decree ” are substituted for the word “Jt.” 

1,^** Suit is for moveable property,** 

(а) When, in a suit for partition, objection was taktn to the list of moveable 

property, the Court must, of course, determine which of the articles 
was liable to partition. 7 N.W.P. 76 ; 3 B.L.R. 128. L 

(б) Decree in terms of an av^ard ordering the delivery of moveable property 

could not be modified by the Court. 17 B. 657. M 

2. — **Tbe amount of money to be paid as an alternative,'" 

(a) This is generally the value of the property m question. 19 W.R. 123. N 
(h) The Court may also pass a decree for damages for the time the plaintiff 
was kept out of the property. 16 W.R. at pp. 248 and 244. 0 

(c) The payment of money cannot be made unless the delivery cannot be had. 

16 W.R. 240. P 

(d) An alternative prayer for value of goods as compensation does not alter 

the character of the suit. Where the goods are not in the possession 
of the defendant, the remedy can then he by way of damages alone. 
22 M. 478 ; 13 M.L.J. 444. Q 

11. (1) Where and in so far as a decree is for the payment of 

Decree may direct ^^ney ^ , the Court may for any sufficient reason ^ 
payment by instai- at tie time of passing the decree order that pay- 
ment of the amount decreed shall be postponed ^ 
or shall be made by instalments^ , with or without interest not- 
withstanding anything contained in the contract under which the 
money is payable. 

(2) After the passing of any such decree the Court ® may, on 
Order after de- application of the judgment-debtor and with 

cree, for payment the consent of the decree-holder, order 7 that 
bj instalments. payment of the amount decreed shall be postponed 
or shall be made by instalments on such terms ^ as to the payment 
of interest, the attachment of the property of the judgment-debtor, 
or the taking of security fiorn him, or otherwise, as it thinks fit, 

(Notes), 
oia Act. 

This rule corresponds to S. 210 of Act XIV of 1882. 

(1) For the words “ ia all decrees,” the words ‘‘ where and in so far as a 

decree is ” are substituted. 

(2) The words “ at the time of passing the decree ” are new. 

(B) For the words “ ord«r,..by instalments,” the words “ order that the pay- 
ment, .by iustaiments ” are substituted. 
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(4) The words “ notwithstanding.. .is payable” are ne'vv. 

(5) The words “ payment of” are new. 

(6) For the words “ be paid by instalments/’ the words “ shall be postponed 

or shall be made by instalments ” are substituted. 

(7) The word “ defendant ” is changed into “ judgment-debtor.” 

(8) The proviso in the old Act is omitted. 

“ The Committee have added words to sub-rule (1) of this rule, in order to over- 
ride the ruling of the Bombay High Court, in the case of Baghu 
Govind Baranjpe v. Dipchand (4 B. 96), as the practice inculcated by 
that ruling seems to prevail only in the Presidency of Bombay and not 
in the rest of India ” (Statement of Objects and Beasons). 


(General). 


<1) Scope of the rule. 

(a) The rule should not be applied to an action for money due on an instal- 
ment bond, the terms of which had been broken. 2 Hay 95, R 

(5) Nor will the rule apply in a suit for the recovery of the amount of a bond- 
debt by the sale of the “ maker ” allowance hypothecated by such 
bond. 2 A. 649. S 


(o) The provisions of the rule are not applicable in a suit for the recovery of the 
amount of a bond-debt, by the sale of the property hypothecated by 
such bond. 2 A, 320 ; 6 B. 604 ; 7 B. 332 ; 49 P.B. 1887. T 

(d) The rule does not apply in the case of a surety who had not agreed to pay 
the decretal amount by instalments, or had not become a party to the 
decree altered by the Munsifi. 3 A. 809=1 A.W.N. 78. U 


(e) An order under this rule would operate as a sanction under S. 257- A of the 
old Code. 12 A. 571 ; 61 P.R. 1886 ; 26 P.R. 1894 ; see, however, 5 A. 
596; 96 P.R, 1900, Y 

(/) The High Court has the power to make its money decrees payable by 
instalments. 9 Bom. L.R. 143=31 B. 348. W 


(g) The rule does not apply to a decree for rent under Act VIll of 1886, and a 
decree for rent cannot be made payable by instalments. 11 0.W.N 867, X 
(/i) An agreement between the parties for the payment of decretal amount by 
instalments could not be treated as an instalment decree. 6 A. 686 ; 
6 A. 623=4 A.W.N. 207, ' Y 

(i) The terms of the rule are not applicable to an arrangement, whereby a 
surety executed a bond hj-pothecating his property for the regular pay- 
ment of a portion of the instalments. 3 N.W.P. 88. Y-l 

<2) Limitation. 

(а) The execution application was not barred by limitation, on the ground that 

the previous applications by the decree-holder were struck ofE, owing 
to arrangement with the judgment>*holder to pay the amount due by 
instalments. , 11 0, 143 ; see, however, 61 P.R. 1886, 2 

(б) Applications to pay the amount of decree by instalments should be made 

within six months of the decree. 14 0. 348. A 

(c) In decrees payable by instalments, time runs from the date of default of 

payment of the instalment. 7 0. 66 ; 15 0, 502 ; but see 11 A. 482. B 

(d) An arrangement by the parties to pay the decretal amount by instalments 

was died on the 24th July, 1902, three days after the judgment. The 
formal' decree in the case was drawn up on the 26th. The instalments' 
were regularly paid up to June 1905, An application for execution on 
th February, 1906, was not barred. 6 O.L.J. 25. C 
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Ud 

Decree is for the payment of mouejK.'^ 

It is doabtful whether a money decree includes a decree in which a sale is 
ordered of immoveable property m pursuance of a contract specifically 
afiecting such property. 2 A. 129. B 

2* — Sufficient reason.*' 

(а) The discretion vested in Courts by this rule should not be exercised without 

sufficient reason. 2 Hay 68 ; 6 W.E. 89 ; 1 Agra 116 ; N.W.P. (1861), 
665 ; 1 Hyde. 98. 

(б) Inability to pay, arising from loss incurred by the outbreak of mutiny, is a 

sufficient reason. 3 N.W.P. 489. p 

(c) The fact that the defendant was “ hard pressed,’* was no sufficient reason 
for ordering payment of the decree by instalments. 2 A. 129 ; 2 

a.w.n. 102. e 

3. — ** Shall be postponed*** 

{a) A Court is not authorised to direct that the amount of a decree should be 
paid within a fixed time from its date. 2 A. 649 ; see, however, 7 M. 
152. H 

(6) A Court, having framed a decree conditioned on the payment of money 
within a specified time, has no power to extend the time after the fixed 
date. 13 A. 400 ; 13 A. 376. ' 1 

4. — Shall be made by instalments.** 

When the not ordering of the amount of the decree to be paid by instalments 
has arisen from an errror or omission, the Court which passed the 
decree has power to review it. 4 Bom. H.O. 77. J 

5.— “ WfA or without interest.** 

(а) Courts are not authorised to relieve a contracting* party from such an 

express stipulation in a bond payable by instalments as the consequence 
of default in the punctual payment of the instalments. 4 B. 96. K 

(б) Though the stipulated rate was properly awardable, thd award of the lower 

rate was not illegal. 3 B. 202. h 

(c) Order for payment of decree by instalments, without providing for the 

interest and penalty conditioned in case of default, is arbitrary. 
1 Agra 116 ; 1 Agra 270. ' ‘ ‘ M 

(d) The intention that the interest should be calculated on the instalments 

must be expressly made. 14 W.K. 324. N 

(e) If the decree does not specify the rate of interest, the ordinary Court rate 

will be allowed. 6 C.L.R. 231. ' 0 

6.-** The Court.** 

The alteration of the decree can only be made by the Court 'which passed the 
decree, and not by Court to which the, decree wp transferred for 
execution. 12 A, 571 ; but see 19 B, 318, in the case of an order under 
S. 15-B, Act XVII of 1879. P 

/.-“Order." 

(nt) The application by the judgment-debtor, alleging that ho had arranged 
with the decree-hold^ fjo pay the amount dne by instalments, was 
re^stered and the proceedings struck ofi. This amounted to a direc- 
tion that the decretal amount be paid by instalments. 11 C, 143 ; but 
see 14 0.. 348. . ' . . . , . , 
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“ Order.' ' — (Concluded). 

(b) The Court may, after the passing of a decree in money suits, order the 

amount to be paid by instalments, if the decree-holder consents, 5 B. 
604. 

(c) An ex parte order granting two years time, without a corresponding alter- 

ation in the decree to that eSeot, was held to be good. 7 M. 152. S 

(d) An order “ let the petition be failed ” did not grant the time prayed for in 

the application. 16 C. 16. X 

(a) An order staying execution under S. 243 of the old Code does not vary the 
decree. An order varying the decree may be made either on review or 
on amendment, under this rule. 26 M. 780=13 M.L.J. 412. U 

8 . — “ 0/f such terms.'* 

Agreement to pay a higher rate of interest than that allowed by the decree, 
in order to avoid execution, acts as an estoppel. 4 C.L.R. 29 ; 
6 W.R. 59. Y 

^ 12. (1) Wheire a suit is for the recovery of 

Sion and mesne pro- possession of immoveable property and for rent or 
mesne profits ^ , the Court may pass a decree 2 — 
(a) for the possession of the property ; 

{h) for the rent or mesne profits which have accrued on the 
property during a period prior to the institution of the 
suit or directing an inquiry as to such rent or mesne 
profits ; 

(c) directing an inquiry as to rent or mesne profits from the 
institution of the suit until — 

(i) the delivery of possession to the decree-holder. 

(ii) the relinquishment of possessign by the judgment- 
debtor with notice to the decree-holder through the 
Court, or 

(iii) the expiration of three years ^ from the date of the 
decree, 

whichever event first occurs. 

(2) Where an inquiry is directed under clause (b) or clause (c) a 
final decree 4 in respect of the rent or mesne profits shall be passed 
in accordance with the result of such inquiry. 

(Notes). 

Actm 

When the suit is for the recovery of possession of immoveable 
properly yieldhig rent or other profit, the Court may provide in 
the decree for the payment of rent or mesne-profits in respect of siich 
property from the institution of the suit until the delivery of 
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possession to the party in whose favour the decree is made or until 
the expiratio7i of three years from the date of the decree {whichever 
event first occurs), with interest thereupon at such rate as the Court 
thinks fit. 

Explanation, — ^^Mesne-profits” of property mean those profits 
which the person in wrongful possessioji of such property actually 
received, or might, with ordinary diligence, have received, there- 
from, together ivith interest on such profits. {S. 211 of the old Code). 

When the suit is for the recovery of possession of immoveahle 
property, and for mesne-profits which have accrued on the property 
during a period prior to the institution of the suit, and the amount 
of such profits is disputed, the Court may either determine the 
amount by the decree itself, or may pass a decree for the property, 
and direct an enquiry into the amount of mesiie-profiis, and dis- 
pose of the same on further orders. — {S. 212 of the old Code). 

(i) This rule embodies, with alterations the substance of Ss. 211 and 212 of Act 

XIV of 1882. 

(ii) The provisions of the sections are rearranged for the sake of greater 

clearness. 

(iii) The laoguage of the rule makes the procedure to be followed very clear 

and plain, 

(iv) The sub-rule (2) is now. It gives efiect to the view taken in Dildar 

V. Mujeedunissa (4 0, 629), and Krishnan v. Ntlakantafi (8 M. 137). 


(General). 


(1) Scope, 

[a) The rule is not applicable to a suit for partition or for account of right in a 
joint estate. 14 C. 493 ; 14 I, A. 37 ; see, however, 16 I.A. 71 at p. 83 ; 
19 K 532 ; 5 M. 236 ; 9 I.A. 126. W 


(6) The decree-holder is not barrod from asking the Court to inquire into the 
amount of mesne-profits in execution. 16 W.R. 203. X 

(c) A suit for mesne-profits does not come under the rule, 9 Bom. H.O. 7 ; 

1 N.W.P. 22 ; 10 W.R. 299 ; 4 O.L.R. 97 ; 21 0. 496 ; 21 I.A. 26,' ' Y 

(d) No claim for mesne- pro fits can be made when the possession of the defend- 

ant is not totally wrongful butds under a colour of right. 20 M. 126 ,* 
9 M.Xj.J. 191, 2 


[e) A claim for mesno-profits for which an amount can be and has been claimed 
by the plaint, and in respect of which some fee has been actually 
paid, IS governed ‘by S. 11 of the Court Poes Act. 15 B. 416; 2 A 
486 ; 33 C, 1233. ^ 

(/) In the absence of allegation that the defendant was in wrongful possession, 
the claim for mesne-profits cannot be granted. Ii.B.R. Vol. I (1872- 
1892), p. 461. B 


(2) Limitation. 

(n) Six years was the period of limitation for suits for mesne-profits. 1 W, 
R. 66 ; 1 W.R. 83 ; 3 B.L.R. 81 ; 3 W.R. 13 ; 3 W.R. 38 ; 5 W.R. 219 ; 
7 W.R. 173; 6 W.R. 78 ; 6 W.R. 113 ; 4 302 ; 17 W.R. 209 ; 

22 W.R. 256 ; 7 W.R. 73 ; 4 I.A. 431. C 
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Gitn&csl— (Concluded), 

(6) When dispossession under decree was subsequently reversed by Privy Council* 
limitation as to the plaintiff’s right to mesne-prodts ran from the ^ate 
of the decree of the Privy Council. 2 N.W.P. 290 ; 6 W.R. 125. I> 

(e) A claim for mesne-prodts during a period preceding the three^ years next 
before the filing of the plaint is barred. 10 C. 792 ; 11 1.A. ‘88. E 

(d) Neither Art. 178 or 179 of the Limitation Act applies to an application 

to ascertain the amount of mesne-profits awarded by a decree under 
the rule. 19 G. 132 ; U A. 531 ; 1904 A.W.N. 146=1 A.L.J. 344 = 26 A. 
623. F 

(e) The period of three years fixed has no reference to the time when rents fall • 

due. 24 G. 413. G 

(f) Where the Court determines the amount of mesne-profits before passing the 

final decree, the party dissatisfied with the decree is entitled to deduct 
the period required for obtaining the copy of the final decree for 
purposes of limitation of appeal. 32 C. 175 {6 O.W.N. 283, H 

► I.—'" Mesne-profits,** 

For the meaning and scope of the term, see, pp. 49 and 50, suj^ra, 

A.— Who can claim mesne-profits. 

(a) A decree-holder should be reimbursed in damages for the time during 

which be is kept out of possession by the wrongful act of another 
party. 16 W.E. 240. I 

(b) A party declared by a final judgment to have the legal title and the right 

to possession, is, so long as the judgment remains in force, the only 
party competent to sue for mesne-profits. 1 Hay 178 ; 1 Ind. Jur. 
O.S. 83. J 

(c) There is no objection to the award of mesne profits during the whole period 

for which a suit is pending, however long that period may be. 8 
Bom. H.C. 205. K 

(d) A suit for redemption is no bar to a mortgagor, afterwards, suing the mort- 

gagee for mesne profits due between date of suit and the execution of 
the decree. 7 W.R. 364. £ 

(e) A decree-holder, obtaining possession of an estate in execution, is not at 

liberty to sue the ryots for rents falling due before the date of his 
taking possession. 3 B.L.R. 99 ; 12 W.R. 34. If 

(/) A claim to a share of the Upanchowki J umma is not of the nature of mesne 
profits, but of reut. 1 B,L.R. 167. If 

(g) A right to recover mesne profits is not transferable. 2 C.W.N. 43. <> 

' (li) A decree-holder entitled to possession under a mortgage of one-third of the 
property in dispute* can sue for mesne profits. 6 W.R. 28. p 

(i) Persons not in actual possession, but did not part with the property in the 

lands can sue for mesne profits. 2 N.W.P, 193. q 

(j) A mortgagor after redemption of usufructuary mortgage when the mortgagee 

refuses to give up possession can sue for mesne profits. 8 W.R. 322. R 

(ft) The owner of a property which had been unlawfully resumed by Govern- 
’ ‘ ' inent’oan she for ine^ne profits. 1 Ind. Jur. 0. S. 48 ; 6 W.R. 280, S 
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/.- Mesne~ profits.’*- -{Continued), 

B.— Persons not entitled to mesne profits. 

{a) A co-shurer clanniug re-pa rtitiou of his share. 3 Agra 11. 

(6) A decrct'-holdor Laviiig posiefasioo of the excess laud, when be and others 
are co-sharers of au ahadi add have agreed to cultivate cerfain portions 
and to give up any excess land. 6 B.L.B. 70 ; 13 W.B. 412 ; 14 \V,B. 
397. U 


C.—Wfio are liable for mesne profits. 


(1) General. 

(a) A person declared by a decree to be in wrongful posscssio}i is liable for 
mesne profits. 4 W.R. 7 ; 3 Agra 216 ; 8 W.R. 450 ; 14 W.R. 82. Y 

(5) Even though there was no mala fides on his part. 10 W.R. 486, W 

(c) It is immaterial how he got in. 7 W.R. 7 ; 14 W.R. 76, X 

(<i) It is immaterial whether he derived anj profit himself fioiu the possession 
of the land or not. 21 W.R. 246; 21 W.R. 260. Y 

(c) The mere possession by one person of another land does not render the 
former liable to account for the profits. 1 M. 107. Z 

(/) Obstruction to possession cannot render a person liable for wasilat, unless 
the claimant. has been prevented from enjoying rents and profits. 
16 W.R. 22l. A 

iy) Where lands are wrongfully withheld from the right owner, not only the 
actual occupiers, but also the lessors, are jointly liable. 6 C.L.R. 
357. B 

(h) Where several defendants are equally responsible for the damage sustained 

by the plaintiff, none of them could restrict their liability for mesne 
profits to that portion only of which they were' in possession, 19 W.R. 
218. 0 

(i) But it is competent to the Court to apportion tie damage payable by the 

defendants, if they have been in possession of distinct portions. 9 O.L. 
R. 1 ; 6 W.R. 113 ; 6 W.B. 250. D 

{j) Where the property of the judgment-debtor is sold, his representative cannot 
be called to account for the mesne profits of the property while in his 
hands. 7 W.R. 308. B 

(/, ) Where properly is confiscaUd bj (rovernment, it is only responsible for the 
profits during the lime it is in pof session, and to such amount as was 
actually realised. 2 Agra 6. F 

(2) Examples. 

(a) A lessor preventing ryots from, paying rent to the lessee. 16 W.R. 196 ; 12 
W.B. 354. G 

(5) Intermediate holders combining wrongfully to Seep an auction purchaser 
out of possession. 23 W.R. 226. H 

(c) Person in bona fide but wrongful possession without knowledge of defect in 

his title. 8 W.R. 479 ; 1 W.B, 90; 10 W.B. 486. I 

(d) A person in possession, with apparent right, but afterwards legally dis- 

possessed.. 8 W.R, 172. J 


6831—57 
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Mesne profits,*' — (Continued) 

C — Who are liable for mesne profits.— (Co/jcZz«ied). 

(e) A party taking an ijara pending litigation, though the decree was against 
the i;)aradar's landlord. 8 B.L.E. 80 ; 17 W.R. 148. K 

(/) A mortgagee in possession occupying a judiciary position towards all persons 
interested as proprietors in the mortgaged estate. 2 N.W.P. 217. L 

(g) A mortgagor failing to prove, after decree for foreclosure, that he had given 

possession to the mortgagee or directed his lessee to pay the latter rent, 
22 W.R. 539. M 

(h) A vendor keeping the vendee out of possession, even though he was not in 

the position of trustee of the rents for the party kept out of possession. 
7B.L.R. 113; 15 W.R. 38. N 

(i) Mortgagors ejecting the mortgagees’ tenants of the sir land. 1 A. 448. 0 

(j) A Lakhirajdar on account of whose fraud the lakhiraj lands were resumed 

by Government. W.R. (1864), 380. P 

(^) Purchasers with knowledge of defect. 5 W.R. 219. Q 

(Z) An auction -purchaser whose purchase was declared invalid. 4 Agra 216. R 

(m) The minor, in a suit for mesne profits by his adoptive mother as his 
guardian, though not formally made a party of the decree. 14 C. 
204 ; 16 0. 40 ; 16 I. A. 195 ; 2 T.A. 2^. S 

D.— Assessment of mesn profits. 

(a) It is an essential part of a decree, which orders mesne profits to be assessed 
in execution, to fix the period in respect of which such mesne profits 
are to be assessed. 11 W.R. 200. T 

(d) When a decree is silent as to the date up to which mesne profits are to run, 
it can only be reckoned up to the date of the institution of the suit. 
5 G. 663 ; 6 W.R. 33 ; 15 W.R. 292. U 

(c) The decree should state whether mesne profits are awarded or not ; and it 
should distinctly state, if ajay, the points for subsequent inquiries m 
execution. 16 W.R. 26. V 

((f) The assessment of mesne profits is an essential part of the decree itself. 25 
W.R. 270. W 

(c) It cannot he deputed to an Amin. 21 W.R. 269. X 

(/) It is in short a continuation of the suit between the parties. 4 C. 629 ; 8 
M. 137 ; 14 0. 50 ; 13 A. 63 at p. 65 ; 11 1.A. 150. Y 

(g) When a decree awards mesne profits to be subsequently assessed, it does 

not become an operative decree until such assessment is completed. 
19 C. 132 ; 13 A. 124 ; 8 A, 492 ; 20 A. 304 ; 26 A. 386=23 A.W.N. 80.Z 

(h) When the Privy Council declares an appellant entitled to real property 

and directs the High Court to ascertain what is comprised in its judg- 
ment, the High Court, besides giving possession, ought to ascertain and 
award mesne profits up 1:0 the date of giving possession. 6 B.L.R. 605 ; 
14 W.R. 23 ; IS I.A. 490. A 

(i) The procedure of striking an average between the extreme statements on both 

sides is not a legitimate method of assessing damages. 7 C.R.L.R. 59.B 
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/. — “ Mesne "profits. — {Continued) , 

E. —Mesne profits how calculated. 

(a) No rigid rule can be laid down acoordinc; tn which mesne profitis should 
always be calculated. 8 W.R. 447. C 

(/>) Calculation of mesne profits should be on the basis ot a fair and reasonable 
rent. B.L.B. Sup. Vol. 1003; 9 W.R. 445 ; B L.K. Sup. Vol. 1004 
note ; W.B. 52; 11 W.B. 538 ; 5 W.R. 35 ; 14 W.H. 294 ; 10 W.R. 
468; 2 A. 651. D 

(c) A Court is bound to consider, not what has been, or with good management 
might have been, toalised by the party in wrongful possession, but 
what the decree-holder would have realised if ho had not boon wrong- 
fully dispossessed. 4 0, 882 ; 4 O.L.R. 60. B 

(rf) The assessment of mesne profits is efiected by considering what the actual 
rent or proceeds of the estate were, everything being assumed against 
the wrong-doer. 8 W.R. 101. P 

(<{) It must be calculated according to the assets which might have been 
realised with due diligence. 2 W,R. 10 ; 22 W.R. 126. 
if) \ decree-holder is entitled to whatever the wrong-doer hat- collected. 5 
W.R. 87. H 

{g) The wtong-doer should be made to pay not only what ho actually received 
but also what the decree-holder would have enjoyed, if ho had not 
been kept out of possession. Marsh 122 ; W.R. (P.B.), 40 ; 1 Ind. Jnr. 
O.S. 42 ; 1 Hay. 266; 9 W.R. 457 ; 11 W.R. 25 ; 28 W.R. 108 ; 
24.W.R. 272. ' I 

(h) The mode of calculating mesne profits in case of decrees for, and against 
each of, the parties is to calculate and ratoably divide them and then 
to allow a set-ofi. 16 W.R. 294. J 

{% Average of several years of mesne profits asoertained in a former suit may 
be a mode of calculation. 5 W.R. 125; 2 I.A. 72. K 

(j) Mesne profits include those profits which the person in actual wrongful 
possession of the land did actually receive or might, with ordinary and 
due diligence, have received from that land. *8 W.R. 103; 9 W.R. 
874 ; 27 I.A, 110 ; 10 M.L.J. 866 ; U.B.R. (1906), Civil Procedure, 60 ; 
[U.B.R. (1904-06), Civil Procedure, 1, diss]. L 

I /i) The amount of rents and profits actually realised, together with that which 
might, with reasonable diligence, have been collected by the wrong- 
doer, forms the amount of mesne profits. 24 W.R. 17 ; 1 Agra 17 ; 
Marsh 201 ; 1 Hay 577. ' ‘ M 

(1) The amount of mesne profits in respect of a Talook ought to bo estimated by 
deducting the amount of rent payable by plaintiff to defendant from 
the gross calculation of the talook. 17 W.R. 257. N 

(w) In determining the mesne profits on accreted land, the Courts, in the 
absence of evidence to show what had been the increase year by year, 
can presume^that the entire area had come under cultivation from the 
beginning of the period. 18 C. 540. 0 

{n) In a suit against an occupancy tenant and his vendor, the proper measure 
of damages, 4.e,, mesne profits awarded, was not the rent but the 
actual market value of the land, 10 A. 16. P 

(o) The musta^iri jumma is to be the basis of aooonnt, when such a custom 
prevails. 1 W.R, 9 
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L — Mesne^ profits, * (Continued), 

E.— Mesne profits how c&\cvXoted,— (Continued), 

(p) Suranjamee should be allowed upon the amount actually collected and not 
upon the net proceeds. 9 W.R. 457. ® 

( 2 ) The value of trees cut down and appropriated may be included in the mesne 
profits. 2 W.R. 50. S 

r) In the case of land which is cultivated by growing saleable timber, profits 
made by a person in possession by cutting timber and selling them are 
mesne profits. 8 M.L. J. 273. 

( 5 ) Interest calculated upon yearly rests of rent may be given as an essential 
portion of the damages. 14 W.R. 151 ; 8 C. 332 ; 8 C. 343 ; 7 W.R. 

78 ; 9 I.A.. 1. (4 0. 674 ; 3 G.L.B. 417, reversed), U 

(i) Mesne profits should be assessed on the basis of produce and not rent. The 
plaintiff must not suffer the indolent or speculative conduct of a 
trespasser. 12 G.W.K, G50 ; 12 G.W.N. 285=7 O.Ili.J. 197 ; G C.W.N. 
409 , 6 O.W.N. 732 ; 30 G. 536. Y 

(w) The wrong-doer does not lessen his responsibility by remitting rent 
or neglecting to make collections, 16 W.R. 171 ; 1 Hay 277. W 

(v) The mesne profits could only be ascertained, after making deductions from 
the gross earnings for all such payments made by the dofimdaut as the 
plaintiff would have been hound to make if he had been in possession. 
17 B. 35, X 

(w>) The reasonable expense of collecting the rents may be allowed to the 
trespasser in the exercise of a dona fide claim of right. Marsh 201 ; 

1 Hay 677 ; 7 W.R. 230 ; 1 A. 518. Y 

(a?) If there Ls no bona fid&^, be will not be siillpwed such costs. 1 A. 518. % 

(y) If the trespass is of a very aggravated character, the Court may refuse to 
allow collection expenses. 27 1 A. 110 ; 20 A. 208 = 18 A.W.N, 23 ; 10 
A. 30 ; 1901 A.W.N. 80=23 A. 262 ; 22 A. 262=20 A.W.N. 66. 1 

( 9 ) Allowance should be made for expenditure of capital for extraordinary 
profits. 9 W.R. 473. B 

[aa) Unprofitable lauds should be excluded from the account. 9 W.R. 369. C 
(65) Expenses of worship ought to he deducted from mesne profits. 17 W.R, 
208. D 

(cc) Allowance for expenses of collection of rpnts sjaould be made to a trespasser. 
But, when the trespass is altogether tortious and malicious, he may 
still claim all necessary payments such as Government revenue or 
ground rent. 1902 A.W.N. 90=24 A. 376. B 

(dd) The proper measure of mesne profits is the rent of the land for the period 
of dispossession, ahd not the profits of actual cultivation. 24 W.R. 
271 ; 17 W.R. 156; 8 O.P.L.R. 58. F 

(ee) The amount of the rents received during the wrongful possessor’s 
incumbency will not be the measure of mesne profits, unless any 
special custom is proved. 8 W.R. 132, 0 

(ff) The rightful owner is npt entitled to recover the profits which he Would 
have made out of the land by his own cultivation. 7 BX.R. 178, 
note ; 13 W.R. 37 ; 19 W.R. 126 ; 7 ; hnt see 16 W.R. 21; 

17 W.R. m n 
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/. — ‘ ‘ Mesne^protits. **--(Contin%Led). 

E.— Mesne profits how csL\ctxlateA.—(Comluded). 

[qq) Mesne profits should not he estimated on the gross produce of an estate, 
except when all other means of ascertaining them fail. -1 W.B. 23, I 

(hh) sphere is no distinction in respect of assessment of mesne profits between 
raiyai/i land held by a raiyat and the proprietor of private land ordi- 
narily cultivated by him, except as to the costs of cultivation. 0 
C.W.N. 409 ; G O.W.N, 732. J 

(?i) The mere rent of the land realised by the wrong doer from another tenant 
is not necessarily the measure of damage sustained by the ejected ryot. 
15 W.R, 428 ; 3 B.L.R. 88 ; 11 W.R. 4G1 ; 12 W.R. 104. K 

[jJ) Mesne profits ought not to be decided upon the supposed personal experi- 
ence of the Judges, instead of upon ovidonce. 23 W.R. 15. L 

[ixL) The Court cannot give a larger amount of mesne profits than is claimed, 
although more is proved. 5 W.R. 127 ; 2 I. A. 113 ; 15 W.B. 61 ; 7 
W.R. 140 ; 0 C. 474 ; 7 C.L.B. 539 ; see, however, Ifi W.R. 802 ; 8 0. 
295 , 9 0. 112 ; 12 C.L.R. 41 ; 9 W.R. 217. M 


F,— Onus of proof. 

(а) Tlio onus of proving the actual amount ot mesne profits is on the person in 

wrongful possession. 18 W.R. 251 ; .8 W.R. 26 ; 3 W.B. 80 ; 17 
W.R. 166 ; a 0. 348. N 

(5) Everything ia to be assumed against him. 8 W.R. 101 ; 18 0. 640. 0 

(c) It is incumbent on the plaintiff to prove not only the existence, but also the 

extent of his right. 6 C.W.N. 720. P 

(d) It is not necessary for the plaintiff to prove the actual oolleciiioi|p made 

during his dispossession. It is sufficient to show what the annual 
profit, which in ordinary years can be collected, is. 1 N.W.P, 188 ; 
Ed. 1873 (273), q 

O.— Si^it for mesne profifs. 

{(t) S. 196 of Act VIII of 1869 does not bar a separate suit, where mesne 
profits hare not been asked for in the plaint. 44 P.R. 1869. R 

(б) When the decree provides for mesne profits up to the date of the suit, it 

does not preclude a party from bringing a fresh suit for mesoe profits 
after the decree. 1 B.L.R. 138 ; 10 W.R. 62 ; 2 N,W,P. 170 ; 2 N.W. 
P 416 ; 7 W.R. 429 ; 12 W.R. 1?6 ; 19 B. 632 ; 17 0. 968 ; 10 W.R. 
486 ; 25 W.R. 215 ; 26 W.R. 327 ; see, however, 72 P.R. 1876, S 

(c) A phiintiff obtained a decree for possession without any mention of mesne 
profits. Ha could, afterwards, bring a spit tp repover mesne profits 
from the date of the decree. 4 B.L.R. 118; 13 W.R. 16 ; 11 M.L.J. 
332 ; 16 M.L.J. 462. T 

(<f) When a suit is brought to recover possession of immoveable property, and 
the decree does not provide for the mesne profits that accrued during 
the suit, seps^ate may be pfai^^tamed forth^m. 6 Bom. H.O. 

W, U 

{e) A party can hriirg a ^uit for mesp.e profits be has obtained a decree 
for possessimin a pfipr iP up proyj^ion has been made in 
the valwatkm «l<tbe fytmme , . l ^.L.R. 3, y 
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Act Y of 1908 (code of oiviii pbooedukh). 

Mesne^ profits,**— (Concluded), 

Q.—Suit for mesne profits.— (Conclvd^d)* 

if) A suit lies for recovery of mesne profits, which accrued between date of 
obtaining possession under first decree and payment under final 
decree, 60 P.B, 1890, W 

{g) A separate suit will lie for mesne profits between the date of the institution 
of the suit and delivery of possession. 2 I.A. 219 ; 15 B.L.B. 383 ; 

8 LA. 197 ; 8 0. 178 ; 10 W.B. 486; 4 B.L.B. 113 ; 13 W.B. 15 ; 1 
B.L.B. 138. X 

(?i) A suit by a ryot against another for damages on account of illegal appropri- 
ation of the produce of the land, including the ryot’s profits, is not a 

suit for mesne profits. 3 W.B. 1. Y 

(i) No separate suit would lie for anesne profits for the period during which the 

decree-holder was executing the decree and was kept out of possession 
6 W.B. 13. Z 

(j) Nor for mesne profits accruing during the pendency of the suit and delivery 

of possession. 1 Agra 141; 2 Agra 268; 1 N.W.P. 177 ; Ed. 1873 (256).A 

(/.) Nor for mesne profits between the institution of the original suit and the 
execution of the decree thereon. 1 M. 463 ; 2 M. 435. B 

(1) When the necessary Court fees have not been deposited within the time 
fibred by the Court, the suit, i.e., the claim in respect of mesne profits, 
should be dismissed. 24 C. 173. C 

j?.— “ Decree,** 


(1) General. 

(a) The Court has power under the rule either to award mesne profits up to the 

date of the institution of the suit, or up to the date of delivery of 
possession, 17 C. 968. B 

(b) A decree for possession and mesne profits must mean mesne profits down to 

the date of delivery of possession. 12 W.B, 75, E 

(2) Form of decree. 

Where a Court passes a decree for the property and directs an inquiry into the 
amount of mesne profits, such a direction need not necessarily be con- 
tained in the decree. 14 A. 631 (19 0. 132, B.) ; 19 G, 159 ; 19 0. 
173 ; 18 LA. 166. F 

(8) Construction of decree. 

(a) A decree awarding possession with wasilat from the date of suit was held to 
he rightly construed as awarding mesne profits, until the date when 
delivery of possession should be effected, and reserving the question of 
the amount for adjustment in execution, 22 W.B. 328 ; 8 0. 178 ; 8 

I. A, 197 ; 19 A, 296 ; S.O. 283. G 

(5) Where a decree is silent as regards mesne profits subsequent to the filing of 
the suit, they cannot be given in execution. 24 W.B. 193 ; 22 W.B, 
406 ; 16 W.B. 25 ; 19 W.B. 164 ; 18 W.B. 122 ; 13 W.B. 11 ; 11 W.B. 
200; 2 LA. 219 ; 8 I.A. 197 ; 8 C. 178 ; 13 C. 283 ; 4 B.L.B. Ill ; 7 A. 

J. 70 ; 7 A, 197 ; S.O. 286 ; 44 P.B. 1869. ‘ H 



453 


0- XX, r. 12] Act y of IdOS (code oe civiii tiiOOEDUsE). 

2 > — ‘‘ Decree,’* — [Concluded), 

(c) When a, deciee of the High Court sjtoply directed paj-meot, by way of 

damages, of the proceeds of a specified share of certain property, it left 
nothing to be dotermined in execution except the assessment of rents 
and profits, W.R. 461. I 

(d) Oecree awarding mesne profits, 'i.e., the rents and profits of a ceitain mam 

village at 12 per cent, every year, is not an award of a periodical 
payment in cciernum, 12 B. 416. J 

(e) 'Phough the order in Counoil did not direct payment of mesne profits, yet 

such payment was within its purview, as being a benefit by way of 
restitution fairly and reasonably consequential upon it. 15 203. K 

(/) The decree of the Privy Council was to be construed as a decree awarding 
mesne profits up to tbc date when possession was obtained and from 
tbe date of the institution of the suit. 10 A. 296 (8 0. 178 ; 8 T.A. 
107 , 10 0, 132, M.). li 

(gf) Where a decree for redemptiojui^uf kanom directed tbe recovery of property 
on payment of the kauoin] amount minus the purapad sued for, the 
purapad accruing due thereafter, the dcoroo should be taken to have 
given nothing more than the rent due, until the delivery of property 
or the expiration of three years from th(^ date of decree, whicliever 
event first occurred. 0 M.L.J. 334. M 

(4) Interest. 

(a) The Court xs not obliged to allow interest upon mesne profits. It is purely 
discretionary. 10 0. 702 ; 11 I. A, 88. M 

(5) Mesne profits awarded by the Court carry interest as a matter of law. If it is 

intended to disallow interest to the plaintiff, the Court should oxpressh 
say so in the judgment. 27 I.A. 110 ; JO M.L.J. 366. 0 

(c) The decree-holder is entitled to interest upon the mosno profits due to him, 
until such mesne profits aro actually paid to him by the judgment* 
debtors. 38 C. 320. p 

(<?) The term “ mesne profits ” includes interest on such mesne profits ; and the 
interest accrues from the date upon which each instalment of tbe 
mesne profits may become due. 25 A. 276 «28 A.W.N. 42 ; 27 C. 951. Q 

[e) In the asoertainment of mesne profits duo to the decree-hold or, ho is 

entitled to get interest, annually, on the amount found to he due. 
7 O.W.N. 437^30 0. 606 (8 C. 382 ; 9 l.A, 1, diet). R 

(f) Intorost, as forming a part of the mesne profits, cannot be allowed for any 

period subsequent to that Jimitod by tho rule. Interest at 07„, and not 
12 per cent., was allowed on mesne profits after possession was delivered. 
12 O.W.N. 286, S 

3.-^^ ’Three years*** 

(a) Where a decree awarding future mesno profits is affirmed by an appellate 
Court, tho three years from tho date of the decree, until the expiration 
of which mesne profits are recoverable, should be calculated from tho 
" date of decree of tho Court of appeal. 27 l.A. 209 ; 10 M.L.J, 290 ; 

6 C.W.H, 62 ; 28 A. 152. T 

(6) When a decree directs that plaintiff should get mesne profits from a certain 

date till delivery of possession, the decree is subject to the limitation 
laid down in this rule, even though tho possession was not delivered 
during that period, 24 B, 845, U 
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3 — “ Three years.**-— {Concluded). 

(c) Wboro fin appeal is dismissed foi* default and the lower Court’s judgment 
awards future mesne profits, the three vears period should be computed 
from the date of the appellate decree dismissing the appeal for default. 

7 C W N. 486 = 30 C 660, at p. 664. Y 

‘ ' Pinal decree. * * 

(a) The wording of S. 197 ol Act VIII of 1859 is quite consistent with a view 

that, where a decree for possession is given and an inquiry as to the 
amount of mesne profi.ts is reserved, the decree for possession of the 
land is only a partial decree in the suit, and that there is to be a 
further inquiry and a further decree in respect of mesne profits. 4 C. 
629 ; see, however, 8 M. 137. W 

(b) Where, in pursuance of a decree for possession directing an inquiry into the 

am'ount of mesne profits, the amount of the mesne profits is ascer- 
tained, a formal decree embodying that decree should be drawn up. 
32 0. 175. X 

(c) If the result of the inquiry is that the sum found due in respect of mesne 

profits IS in excess of the limits of the pecuniary jurisdiction of the 
Court, the Court can, nevertheless, pass a final decree for the sum 
found due. 21 0. 650. ‘ Y 

13. (1) Where a suit is for an account of any property and for 

Decree m iidnu- administration i under the decree of the 

nistration-suit. Couit, the Court shall, before passing the tinal 

decree, pass a preliminary decree ordering such accounts ^ and 
inquiries to be taken and made, and giving such other directions as 
it thinks fit. 

(2) In the administration by the Court of the property of any 
deceased person, if such property proves to be insufficient ^ for the 
payment m full of his debts and liabilities, the same rules shall be 
observed as to tbe respective rights of secured and unsecured 
creditors ^ and as to debts and liabilities proveable, and as to the 
valuation of annuities and future and contingent liabilities respect- 
ively, as may be in force for the time being within tlie local limits 
of the Court in which tbe administration suit is pending with 
respect to the estates of persons adjudged or declared insolvent ; and 
all persons, who in any such case would be entitled to be paid out of 
such property, may come in under the preliminary decree, and make 
such claims against the same as they may respectively be entitled 
to by virtue of this Code. 


oia Act. 

This^rule correspondii to S. 218 of Act XIV of 1882. 

(1) The, word “ when ” is changed into “ where.” 

(2) The words “before making the decree” are changed into “before passing 

the final deocoe.” 
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(3) The words “ pass a preliminary decree ” are new. 

(4) For the words “ of any person who dies after this Code comes into force,’* 

the words “ of any deceased person” are substituted. 

(5) The words “ within the local limits of the Court in which the administra- 

tion suit is pending ” are new. 

(6) The words or declared ” are new. 

(7) The words “ under the decree for its administration ” are omitted, and fOr 

them the words “under the preliminary decree” are substituted. 

(General). 

(а) This rule does not purport to create any jurisdiction, but it recognises the 

possibility of administration suits being instituted and tried under 
the Code and provides for them accordingly. The jurisdiction to 
entertain such a suit does not depend upon whether the deceased 
person is one to whose estate the Indian Succession Act is applicable, 
68 P.R. 1881. Z 

(б) Where a money-decree is passed against the estate of a deceased debtor, a 

claim for such a decree is not of the nature of an administration suit. 

7 A. 122 ; 9 C. 406 ; 29 M. 608 ; 26 A. 28 ; 62 P.L.R. 1908 ; hut see 4 
0. 402 ; 19 A. 504 ; 8 0. 20 ; 8 C. 370. A 

(c) The fact that an administration suit is pending is not a -sufficient ground 
for staying the execution of a mortgage decree. 7 0. 783 ; 0 C.L.R. 
344. B- 

(f?) The rule does not apply all the principles of bankruptcy to insolvent- 
estates. It seems to point to uniformity of administration in respect 
of the four heads specified . in the rule. Re WMtaker (1901), 1 Oh. 
p. 13 ; Annual Practice (1908), Vol, II, p. 688. C 


Administration**^ 


(1) Suit by creditor— Prittciple. 

(a) The principle of the rules that the creditor of a deceased person suing for 
administration is in the same situation with regard to all other persons, 
as if he were bringing an action at law against the administrator,, 
and that a debtor to the estate of a deceased person can only be made 
answerable as such debtor by the representative of the deceased’s 
estate, is to be adhered to in this country, whore there is a different 
procedure. 16 B.L.R, 296. * * I> 

* (&) When a creditor of a deceased MaBomedan sues the heir in possession and 
obtains a decree against the assets of the deceased, such a suit is to be 
looked upon as an administration suit ; and those heirs of the deceased 
who are not parties to the suit cannot claim anything but what 
remains after the debts of the testator have been paid. 24 W.B. 3 ; 4 
0. 142 ; 8 I.A. 296 ; 6 I.A. 211 ; 3 0, 870 j 10 O.Ti.B. 346 ; 21 0. 311, % 


(2) Position of oveditoPB, 

The general' rule governing the position of creditors of an estate under 
administration by the Oourt is that they will, on due cause shown, be 
let in at anytime while the fund is in Court* even where the money 
has been apportioned amongst the creditor*. 9 C.W.N. 167. F 


(3) Ppoof of debt. * ' ♦ 

In the administration by the Court' bf the estate of a deceased* .the dividend in 
respeot of a debt thb^^state is to he estimated on the amount 

' , of the debt at the oi ^e ord^f for payment, and not at the date 

Ofptool. . .. ^ ^ O 
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«(4) Barred debt. 

The rule followed by the Courts of Equity in England, whereby, notwith- 
standing the provision of the statutes of limitation, the share of one of 
the uezt-of-kin in the estate of an Intestate, while in the hands of the 
administrator, is liable for a debt due by the next-of-kin to the 
deceased, though barred at the date of the death of the latter, is to be 
applied to the Courts of British India. 2 B. 75 ; 7 0. 644. H 

{ 6 ) Reoeiyer. 

(a) Before the completion of the administration decree, no order can be made 

for the discharge of receiver directing him to make over possession of 
the estate to the plaintiff. 5 C.W.N. 417. I 

(b) A decree for administration is a decree in favour of all creditors, and when 

all of them are comprised in the decree, it is unjust that one should 
be in a better position than another. 15 C. 202, J 

>(6) Effect of decree. 

A decree in an administration suit brought by the parties whose interest 
had been sold against the executor of their father’s will, by whom the 
sale had been made, was held to be no bar to the maintenance of a suit 
against the purchaser to have the sale set aside. 14 B.L.R. 276 ; 23 
W.R. 6 ; 2 1.A. 18. K 


2.--**AccountsJ* 

(а) A suit for an account is a suit which seeks for a decree, and not for a 

definite sum of money. 23 0. at p. 890. L 

(б) A suit for mesne profits is not a suit for an account. 24 M. 118. M 

(c) Notwithstanding the language of the decree, it was within the competency 
of the master in taking the account and within the competency of 
the Court upon the report, to charge the executor for the value of 
certain property, it being impossible to doubt that the original executor 
had possessed himself of the property, and that the property so possessed 
was not forthcoming and accounted for. 4 W.R. 106. N 

J.—" Proves to be insufficient**' 

These words mean that there is* good reason to believe that the estate will turn 
out insolvent. Re SopUnSy 18 G.D. 317 ; Annual Practice (1908), 
Vol, n, p. 534. 0 

Secured and unsecured creditors," 

(а) Por the rules to be observed as to their respective rights, see 15 0, (208).P 

(б) The respective rights of secured and unsecured creditors means not the re- 

spective rights of the classes of such creditors as against each other, but 
the respective rights of the classes inter se. Re Whitaker (1901), 1 Oh., 
p. 13 O.A ; Annual Practice (1908), Vol.- II, p. 534. Q 

14 . (1) Where the Court decrees a claim to pre-emption in 
beoiee in pie- respect of a particular sale of property and the 
emption suit. purchase-money has not been paid into Court, the 

decree shall — 
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(o) specify a day i on or before which the purchase-money 
shall be so paid, and 

(b) direct that on payment into Court of such purchase- 
money ^ together with the costs® (if any) decreed 
against the plaintiff, on or before the day referred to 
in clause (a), the defendant shall deliver possession of 
the property to the plaintiff, whose title thereto shall 
be deemed to have accrued from the date of such pay- 
ment, but that, if the purchase-money and the costs 
(if any) are not so paid, the suit shall be dismissed 
with costs. 

(2) Where the Court has adjudicated upon rival claims ^ to pre- 
emption, the decree shall direct — 

(a) if and in so far as the claims decreed are equal in degree, 
that the claim of each pre-emptor complying with the 
provisions of sub-rule (1) shall take effect in respect of 
a proportionate share of the property including any 
proportionate share in respect of which the claim of 
any pre-emptor failing to comply with the said pro- 
visions would, but for such default, have taken effect ; 
and, 

<6) if and in so far as the claims decreed are different in 
degree, that the claim of the inferior pre-emptor shall 
not take effect unless and until the superior pre-emptor 
has failed to comply with the said provisions. 

(Note s). 

oia A.O*. 

The sub-rule (1) cocresponds to S. 214 of Act XIV of 1882 which is as 
follows 

When the suit is to enforce a right of pre-emption in respect of a particular sale 
of property, and the Court finds for the plaintiff^ if the amount of 
purchase-money has not been paid into Court, the decree shall specify 
a day on or before which it shall be so paid, and shall declare that, on 
payment of such purchase-money together with the costs (if any) 
decreed against him, the plaintiff shall obtain possession of the pro- 
perty, but that, if such money and costs are not so paid, the suit shall 
stand dismissed with costs. 

(1) The old section has been considerably altered. “ These amendments are 
based on the rulings contained in the decisions of the High Court of 
Allahabad in 6 All. 870 (465) and 11 A, 164.»» 

Having regard to the opinion expressed in I.L.R. 24 Had. at page 463, we 
have thought it right to make it clear that title, vests without an in- 
strument of transfer. To require a transfer now might throw a cloud 
over numberless titles which rest on the assumption sanctioned by 
long practice that no instrument of transfer was necessary,’’ (Siate-* 
ments ofOhjecU 
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(2) The '^ords ‘ ‘ whose title thereto shall be deemed to ha'^o accrued from the 

date of such payment ” in (6) of sub-rule (1) are inserted to give efiect 
to the observations in 24 M. 449 at p. 463. 

(3) Sub-rule (2) is new. 


(General). 


Scope. 

(a) S. 214 of Act XIV of 1882 does not apply to a case in which the parties 
setting up the right of pre-emption are already in possession. 20 M. 
, 305 at p. 310. It 


(5) Ss. 17 and 18 of the Punjab Laws Acts, 1872, do not extend' to a Court of 
appeal as regards suits for pre-emption on a sale. S. 214 of Act XIV 
of 1882 applies -to the decree of an appellate Court made upon the 
successful appeal of a defendant for increasing the amount of 
purchase money. 70 P.B. 1890 (F.B.). 8 


(2) Appeal. 

(a) The pre-emptor can appeal within the limitation against the original 
Court’s decree, whether he has made the payment on, or before, the 
day fixed, or has not done so. 18 A. 223 at p. 226 ; 13 A. 376 ; 16 A. 
126 ; 92 P.R. 1900 ; but see 161 P.B. 1890. T 

(h) The intention of S. 214 of Act XIV of 1882 is not to transfer or preclude the 
right of appeal, but to provide a penalty for disobedience of the termS' 
of the decree. 67 P.B. 1895. U 


(c) Where the vendee draws the amount out of the Court before the decision of 

the appeal, he loses his right of appeal. 82 P.B. 1868 ; 49 P.R. 1882 ; 
138 P.B, 1888 ; 79 P.L.B. 1906=P.R. 32 of 1906. Y 

(d) A vendee does not forfeit his right of appeal, merely because he had with- 

dxavm the purchase money paid in Court by the pre-emptor for his 
benefit. 16 P.R. 1907. W 


(tf) An appeal lies as to whether the decree-holder has paid money into Court 
within time. 38 P.B. 1898. X 


(8) Form of decree. 

The decree should direct the execution and registration of a sale deed, in case 
in which the Transfer of Property Act req^uires a sale-deed for the 
effectual transfer of property. 11 M.L.J. 132 = 24 M. 449. Y 

(4) Final decree. 

As to when a decree becomes final in a pre-emption suit, see 1 A. 293 ; 3 A. 185 ; 
7 A. 107; 1 A. 132. Z 


(5) Bight of pre-emption. 

(а) Where a plaintifi having a right to pre-empt joins with himself in a 

suit for pre-emption a stranger, he forfeits his right. 19 A. 324 ; 6 A. 
197 ; 5 A. 180 ; 16 C. 224 ; see, however, 4 A. 269 ; 19 A. 466. A 

(б) No right of pre-emption arises when a lease is granted by a co-proprietor. 

15 0. 184. 

(c) For the successful maintainability of a pre-emptive claim, the cause of 

action should subsist at the time of the institution of the suit. 
21 A. 875 ; 21 A. 441. C 

(d) The right is personal, and, as snch, a transfer by tbe plaintiff in any 

inanncr inconsistent with the object of the suit debars his claim, 6 A, 
180 ; but see 18 A. B82. 1> 
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General— ‘(Co^wjZwded). 

(6) The transferee of a pro-em’ption decree cannot execute it, but the pre- 
emptor can execute it for the benefit of a subsequent vendee. 7 A. 109 ; 
7 A. 107 ; 78 P.R. 1896. £ 

(/) The omission on the pre-emptor’s part to deposit the purchase money in 
Court within the period fixed in the original decree on account of the 
enlargement of the period in the appellate decree does not deprive him 
of all right to pre-empt. S.G. 157. . F 

“ Speci/y a 

i(d) Where the day specified happens to fall on a Sunday or ac the time when 
the Court is closed, payment may be made on the following day, or 
on the re-oponing day of the Court. 3 A. 850 ; 7 A. 107 ; 2 N. W.P, 112; 
31 P.R. 1877. 0 

^(b) The decree-holder must pay the tpurchase money within the presoribod 
time ; if he fails to do so, the decree cannot be enforced. The omission 
in the decree about what would be the effect of plaiutilf ’s non-payment 
within the day specified is not a plea for a subsequent application 
with tender of the money. 14. A. 629 ; 63 P.R- 1908. H 

■(•c) The date of the passing of the judgment ought to be deducted in computing 
the prescribed period. 3 A. 850. I 

(d) The appellate Court has power to specify another day and to extend the 

period fixed by the lower Court. 2 A. 744: ; 13 A. 376 , 137 P.R. 1894. J 

(e) Where the appellate Court’s decree is silent about the extension of timo, 

and the lower Court’s decree is confirmed, che period specified in the 
latter must be estimated from the date of the appellate decree. ll A. 
340 ; 21 P.R. 1889 ; 70 P.B. 1890 ; 10 P.R. 1896 ; 88 P.R. 1898 ; but 
see 18 A. 223. K 

*(/) The appellate Court is not bound to fix a period subsequent to the date of 
its decree within which the price fixed by the Court is to be paid, 
when it confirms tho lower Court’s decree and does not fix any period ; 
the truo meaning of the appellate decree is that the date or time fixed 
for payment of tho pre-emptive money in the original decree is 
approved* 48 P.R. 3.906»104 P.L.R. 1906* £1 

{g) Where the period specified ‘iw the decree is over, the time cannot bo extend- 
ed. 13 A. 400. M 

()^) The mere appeal by the plaintiff or the defendant cannot extend the time. 
18 A, 228. ' ‘ H 

When a decree fixed the time for payment of* money into Court, but did not 
state oonsequeuces of non-oomplianoe, time could not be extended. 47 
P.R. 1898. 0 


2,' Payment into Court oi such purchase" money 

(a) Although the petition with which the money was tendered asked that it 
might be deposited and paid to the judgment-debtor after mutation of 
names, yet it could not be said that the tender and deposit were saddled 
with a condition precluding the payment of the money before such 
mutation/ and that the terms of the decree had been satisfied. 
6K.W.P.40. ' ■ F 
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2, Payment into Court of such purchase^ money*** — [Conclvded), 

(6) The question, whether the plaintifi has paid the purchase money into Court 
within time, was not one relating to the execution of the decree, hut 
was one which must be decided in the suit itself, 4 A. 420. Q 

(c) The profits of the property which accrued between the date of sale and the 

date when the pre-emptor, in accordance with the decree, paid the 
decreed pre-emptive price, belonged not to the pre-emptor nor to the 
original vendor, but to the original vendees. 12 A. 234 (F.B.). R 

(d) A pre-emptor could not successfully maintain a suit against the judgment- 

debtor-co-sharer for the profits of the pre-empted share accruing 
between the date of the original decree and the date of his obtaining 
mutation of names. 19 A. 261. R 

(e) There is nothing in the former section to put a restricted or technical 

meaning upon the words “ purchase-money.” 67 P.E. 1892, (70 P.R, 
1890, dist.), ‘ T 

(/) Where a decree-holder tendered payment within the stipulated time in the 
appellate decree to the executing Court, and the executing Court 
declined to accept payment, the defendant was not entitled to require 
the decree for pre-emption to be set aside. 31 P.R. 1880, U 

(gf) Payment partly in cash and tender of a receipt for the balance constitute 
valid payment. 21 P.R. 1869. Y 

(7t) When the decree-holder had already tendered the amount within the 
period fixed and been directed to take it back and pay it after the 
decision of the appeal, he could ofier the amount after the prescribed 
period. 79 P.R. 1881. W 

j.— Costs:* 

(а) A pre-emptor who has obtained a decree, loses his decree, if he fa, Ha to pay 

the costs, though he has paid the actual purchase-money within the 
stipulated time, 96 P.R, 188A. X 

(б) In oases where costs are awarded in plaintifi’s favour, the payment may 

be made after deducting costs. 6 A. 351 at p. 353 ; (B.L.R, Sup, Vol, 
938 ; 9 W,R. 230 ; 13 W.R. 106 ; 4 0. 742, B ) ; 70 P.R. 1888. Y 

Rival claims:* 

Provision has been made in sub-rule 2 for the form of decrees in adjudications 
upon rival claims to pre-emption. 6 A. 370 ; 6 A. 465 ; 11 A. 164 ; 10 
A. 182 ; 9 A. 480 ; 8 P.R. 1904. Z 

16. Where a suit is for the. dissolution of a partnership or 
Decree in suit for taking of partnership accounts 2, the »Court, 

dissolution of part- before passing a final decree, may pass a prelimin- 
nership. decree ^ declaring the proportionate shares of 

the parties, fixing the day on which the partnership shall stand 
dissolved or be deemed to have been dissolved, and directing such 
accounts to be taken, and other acts to be done, as it thinks fit. 
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(Notes), 
oia Am, 

This rule corresponds to S, 215 of Act XIV of 1882. 

(1) The word ‘ When ’ is changed into ‘ Where.’ 

(2) The words ** or the taking of partnership accounts ” are new. 

(3) For the words “ before making its decree,” the words ” before passing a final 

decree ” are substituted. 

(4) The words ** an order ” are omitted. 

(5) The words “ a preliminary decree declaring the proportionate shares of the 

parties ” are new. 

(6) The words “ or be deemed to have been dissolved ” are new. 

/.— is for the dissolutioa of a partnership.** 

(а) A suit for dissolution of partnership, taking the accounts of the firm, 

and a declaration of the plaintifi’s right to a certain share in the debts 
due to the firm, was a suit of the nature mentioned in the rule and 
was not cognizable in the District Court. 5 A. 600 ; (7 0. 167 ; 7 C. 
428, 

(б) A suit to wind up the business of a partnership firm, to provide for pay- 

ment of the debts, and to distribute the surplus according to the 
shares of the partners, should be brought in the District Court. 7 C, 


157 ; 8 O.L.B,. 329 ; C. 428 ; 9 C.L.R. 157. B 

(c) A partner cannot remove an attachment in execution of a ^decree, without 
suing for a dissolution of partnership. 4 B. 222. C 

{d) He cannot sue for profits ; but the suit must be for an account. 16 W.B. 

141. n 


.2.--'“ The taking of partnership accounts/* 

The plaintifi prayed for taking an account of a dissolved partnership. It 
appeared that something was due to defendants. The suit ought to be 
dismissed and no decree should be made in favour of the defendants. 
8 A.L.J. 233«A.W.N. (1906), 111, B 

“ A prefiminary decree.^* 

(а) In a suit for an account of a dissolved partnership, a decree should be passed 

under the rule, and it should direct an account to be taken of the deal- 
ings and transactions between the parties and of the credits, property 
and efieots due and belonging to the late partnership, and it should 
direct the appointment of a receiver of the outstanding debts and 
efieots. 20 M. 313 ; 23 P.R, 1908 «77 P.L.R, 1903. F 

(б) The provisional decree should contain declarations as to aUthe rights and 

liabilities which had been adjudicated on, and embody an order con- 
templated by the rule. 18 M. 73 at p. 87. G 

(c) An absolute decree ought not to be passed without anything to guide the 
Court in ascertaining the amount. 16 W.B. 352. H 


16, In a suit for an account i of pecuniary transactions be- 


Deoree in suit 
for account between 
principal and agent* 


tween a principal and an agent, and in any other 
suit 2 not hereinbefore provided for, where it is 
necessary, in order to ascertain the anaount of 


money due to or from any party, that an account should be 


taken, the Court shell, before passing its final decree, pass a preli- 
minary decree 3 directing such accounts to be taken as it thinks fit. 
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(Notes). 

Oia Aet. 

This rule corresponds to S, 2 15- A of Act XIV of 1882. 

(1) For the words “ where a suit is,” the words “ in a suit ” - are substituted. 

(2) The words “ in all other suits ” are changed into “ m any other suit.” 

(3) For the words “ before making its decree,” the words before passing its 

dual decree ” are substituted. 

(4) For the words “an order,” the words “ a preliminary decree” are substituted. 


“ Suit for an account ” 


(1) Onus. 

In a suit for accounts, once the plaintiff establishes defendant’s liability to 
account, he is eutitled to a preliminary decree. The onus does not 
lie upon him to prove some surplus in the hands of the defendant. 
1883 A.W.N. 218; 1905 A.W.N. 1; 1905 A. W.N. 3==1A.L.J. 722 = 
27 A. 374. I 

^(2) Right to account. 

Before passing the final decree, the Court ought to direct the usual agency 
accounts to be taken. 14 C. 147 ; 13 I.A. 123 ; 1 A.L. J. 347 ; 1 A L.J. 
722. ’ 


Any other suit**' 

In a suit for partition of family property, a decree was passed declaring the 
share to which the plaintiff and some of the defendants were entitled 
in the family property but reserving all other questions involved in the 
suit, held that the decree was a provisional decree. 18 M, 73. K 


jf .— Preliminary decree*" 


<1) Oenenal. 

The rule is imperative, and a preliminary decree for dissolution of partner- 
ship must have been passed before the accounts could be gone into. 
100 P.W.R. 1908 ; (27 A. 374, F.). . 

<2) Procedure, 

(a) For the proper procedure to be observed in taking accounts, see 24 W.R. 
70 ; 6 0. 764 ; 8 O.L.E. 321 ; 9 O.L.R. 265 ; 13 I.A. 123 ; 16 W.E. 260 ; 
14 0. 147 ; 20 M, 313. M 

(f)) It is competent to the Court, at any stage of the proceedings, to direct the 
necessary accounts to be made or taken. 9 Bom. L.R. 1380. N 

(c) Where accounts are impeached on the ground of fraud, two or* three 
• instances of particular false or fraudulent items should be brought to 

the notice of the Court. 9 Ch. D* 629 ; 11 B. 78. * 0 


<3) Stay of preliminary order. 

Wherp an appeal is p^ding in the High Court against a preliminary order 
, under the rule, the High Court can make an order staying the carrying 
out of such order pending the hearing of the appeal. 8 O.W.IT. 572 = 
31C. 722(F,B.). F 

<4) Appeal. 

An order dirediing aocsounts to be taken is a decree and is appealaBl^. 13 P.R. 
1901 ; IgT F.Er 1901 ; 23 0. 406. ^ g 

f 
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17 . The Court may either by the decree directing an account 
Special directions ■ to be taken or by any subsequent order give 
as to accounts. Special directions with regard to the mode in 

which the account is to be taken or vouched and in particular may 
direct that in taking the account the books of account in which the 
accounts in question have been kept shall be taken as prima facie 
evidence of the truth of the matters therein contained with liberty 
to the parties interested to take such objection thereto as they may 
•be advised. 

(Note s). 

Old Act. 

This rule is new. 

(General). 

In all oases, except partnership cases, a special direction should be obtained to 
render books of account admissible as /acie evidence. Cookes v. 
Cookes^ 3 N.B. 97 ; Annual Practice (1908), Vol. I, p. 416. R 


Decree in suit for 
partition of property 
or separate posses- 
sion of a share 
•therein. 


18 . Where the Court passes a decree for 
the partition of property or for the separate 
possession of a share therein, then, — 


(1) if and in so far as the decree relates to an estate assessed to 
the payment of revenue to the G-ovemment, the decree shall declare 
the rights of the several parties interested in the property, but shall 
•direct such partition or separation to be made by the Collector, or 
■any gazetted subordinate of the Collector deputed by him in this 
behalf, in accordance with such declaration and with the provisions 
of section 54 ; 

(2) if and in so far as such decree relates to any other immove- 
.able property or to moveable property, the Court may, if the 
partition or separation cannot be conveniently made without further 
inquiry, pass a preliminary decree declaring the rights of the 
several parties interested in the property and giving shch further 
directions as may be required. 

(Notes). 

Old Act. 


This rule is new. 

(General). 

, As to the font! and ooatents of the deocee, nide 28 B. 184 ; 18 M. 78 ; 14 0. 498 •; 

14 1.A. 87 ■; 16 0. 397 ; 16 l.A. 71 ; 14 W.B. 92 ; 4 B. 494. B 

19 . (1) W-her6 the defendant has been allowed a set-off against 
Decree when set- the claim of the plaintiff, the decree 1 shall state 
• off is allowed. amount is due to the plaintiff and what 

•'amount is due to the defendant, and shall be for the recovery of any 
, .which appears to be due to either party. 


4082 S9 



464 


Act Y of 1908 (CODE OP civil peocedube). [O. XX, r. 19 

(2) Any decree passed in a suit in which, a set-off is claimed 

Appeal from de- subject to the Same provisions in respect 

oree relatiug to set- of appeal to which it would have been subject if 
• no set-off had been claimed. 

(3) The provisions of this rule shall apply whether the set-off 2- 
is admissible under rule 6 of Order VIII or otherwise. 

(Note s). 

Old A.ct« 


This rule corresponds to S. 216 of Act XIV of 1882. 

(1) The word “ if ” is changed into “ where.” 

(2) The words “if any ” in the first para are omitted. 

( 3) The second para is omitted. 

(4) Sub-rule (2) is new. 

(6) The words “ this section,” “ section 111,” are changed into “ this rule,” 
“rule 6 of Order VIII,” respectively. 

“ The Committee have introduced an amendment to giveefiect to the view that 
appeals from decrees relating to set-ofi should lie to the Courts to 
which appeals in respect of the original claim would lie.” (Stateimnt 
of Objects and Bea&ons.) 


(General). 


(1) Scope of the rule. 

(а) S. 196 of Act VIII of 1859 was only applicable where defendant had been 

allowed to “ set ofi ” a demand against plaintifi’s claim, and did not 
apply to a case where deductions were allowed from the rent proved to 
have been received, in the nature of aUowances made for costs of culti- 
vation or collection expenses. 26 W.B. 275. T 

(б) The cases in which a decree can be made in favour of the defendant are 

those provided for by the rule. 3 A.L.J. 233«A.W.N. (1906J, 111. U 

(2) Appeal. 

An appeal from the decree in a suit for money lay to the High Court, and not 
to the District Court by reason of sub-rule (2). 10 A. 587. Y 

(3) Stamp. 

A written statement containing a claim of set-ofi is chargeable with the Court 
fee which would be payable on a plaint of that nature. 13 B. 672. W 


/.— « Decree.’* 

The decision of the Court is final between the parties and the same matter 
cannot be litigated again. The decree may, in some instances, be in 
favour of the defendant against the plaintifi. 32 C. 654 at p. 659. X 


Set-otf.” # 

(а) Bt 6 of Order VIII is not exhaustive of the descriptions of cross-claim which* 

may be allowed by way of set-ofi. 2 M, 296 ; 4 M. 120 ; 4 B. 407 ; 7 
A. 284 ; 4 0. 667 ; 16 0. 711 ; 15 A. 9 ; 1904 A.W.N. 193=1 A.L.J. 
529=27 A. 145. Y 

(б) An equitable right of set-off exists in this country when both the claim of 

the parties arise out of the same transaction. Quaere : Whether a. 
decree could be passed in favour of the defendant for any balance which 
might be found due to him. 20 0. 627. Z. 

(c) For further cases see notes under Order VIII, rule 6. 
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20 . Certified copies of the judgment and 
decree shall be furnished to the parties l on appli- 
cation to the Court, and at their expense. 

(Note s). 

oia Aot. 

This rule corresponds to S, 217 of Act XIV of 1882. 

Parties.^* 

{a) Parties to a suit are entitled to receive copies of the original judgment, not 
merely a translation. 1 Bom. H.0. 165. A 

(6) Judges of Courts of Small Causes were bound to give copies of their judg- 
ments to parties req^uiring them. 7 Bom. H.C. 130. B 

(1) Strangers. 

Strangers to a suit may obtain, as a matter of course, copies of judgments, 
decrees or orders, at any time after they had been passed or made. 
2 O.L.B. 663. C 

(2) Delay in furnishing copies. 

The judicial ofdcer was not justified in delaying the giving of copies until blank 
papers are put in. Such copies are to be issued on production of the 
necessary stamps. 12 B.L.K. 8 ; 20 W.B. 406 , (Such a practice has 
now been sot aside). ® 


Certified copies of 
judgment and de- 
cree to be furnished. 


OEDEE XXI. 

Execution of Dbcebbs and Okdebs. 


Modes of pay- 
ing money under 
decree. 


Payment tmder Decree, 

1 . (1) All money payable under a decree i 
shall be paid as follows, namely 


(a) into the Court ^ whose duty it is to execute the decree ; 

or 

(b) out of Court to the decree-holder ; or 

(c) otherwise as the Court which made the decree directs. 

(2) Where anj’' payment is made under clause {(X) of sub-rule (1) 
notice of such payment shall be giv^n to the decree-holder. 

(Notes). 


oia Aot. 

This rule corresponds to S. 267 of the old Code. 

Difference between the old and the new Acts. 

Sub-rule (2) of this rule is new. 


Under a decree*** 

Where a party was directed by the High Court to pay the costs of the day and 
the money was paid into Court under S. 267 of the O.P.O. of 1882, it 
was held that the section was not applicable as the order was not 
decree. 12 M. 120. 
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2,—** Into the Court:** 

(1) Judgment-debtor may elect. 

A judgment-debtor has the right under S. 257, O.P.O., to elect to pay the money 
into Court. 1 Bom. L.R. 644. F 

(2) Effect of payment into Court. 

Payment by a judgment-debtor, through Court in satisfaction of a decree when 
it was entire, should be taken into account and set off in satisfaction 
of the whole decree, though the decree is afterwards split up into 
shares. 20 W.R. 131. G 

2 . (1) Where any money payable i under a decree of any kind 2 

Payment out of Court, or the decree is otherwise 

Side^r adjusted 3 in whole or in part to the satisfaction 

of the decree-holder ^ the decree-holder shall 
certify 5 such payment or adjustment to the Court whose duty it is 
to execute the decree and the Court shall record ^ the same accord- 
ingly. 

(2) The judgment-debtor 8 also may inform the Court of such 
payment or adjustment, and apply 9 to the Court to issue a notice 
to the decree-holder to show cause lo, on a day to be fixed by the 
Court, why such payment or adjustment should not be recorded as 
certified ; and if, after service of such notice, the decree-holder fails 
to show cause why the payment or adjustment should not be record- 
ed as certified, the Court shall record the same accordingly. 

(3) A payment or adjustment, which has not been certified or 
recorded as aforesaid, shall not be recognized by any Court executing 
the decree ^2. 

(Notes). 

Oia AmU 


This rule corresponds to S. 268 of the old Code. 

Biffei«ence between the old and the new Acts. 

(1) For the word “ if,” the word “ where ” is substituted. 

(2) The words “of any kind,” “and the Court shall record the same accord- 

ingly ” and “ or recorded ” are newly inserted in this rule. 

(3) The words “ or if any payment is made in pursuance of an agreement of the 

nature mentioned in S. 2^-A,” “ to appear on the day fixed or having 
appeared, fails ” and “ as a payment or adjustment of the decree ” are 
deleted from this rule. 

(GENERAL). 


(J) Appeal* 


I.— Scope of the section. 


(c) An order under S, 258 (r. 2) is appealable under S. 244 ; no separate suit 
lies since the question is res judicata between the parties. 18 M. 26,H 


(6) The provision of law contained in S. 258, cannot be evaded by the device of 
moving for an enquiry under 8. 244— namely, to findjout whether the 
decree had been satisfied or not, and if the Court found that the decree 
had been satisfied, to cancel the execution of it. U.B.R. Yol. (1897- 
1901), p. 256. T 
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GENERAL— 

I. —Scope of the section— (Co7ic2wc7^d), 

(2) Application of S. 462, G.P.C. 

The provision®^ of S. 4G2, G.P.C , are applicable to agreements entered into and 
cercified to Court under S. 258, C.P.O. 2 O.C. 45. J 

(3) Court not bound to execute decree. 

Where a decree has been adjusted out of Court by a contract binding upon the 
parties under S. 206, C.P.C. of 1859, a Court is not bound to execute 
the original decree, although the decree-holder refuses to certify the 
adjustment. 7 M.H.O.R, 387. K 

(4) Mortgage-deerde. 

(a) The question whether S. 258, C.P.C., applies to proceedings in execution of 

a mortgage decree was left undetermined. 12 C.W.N. 282. L. 

(6) An application for order absolute for sale under 8. 89, Transfer of Property 
Act, is an application for execution of the decree under S. 88, Trans- 
fer of Property Act, for which the provisions of S. 268, C.P.C., is appli- 
cable. A.W.N. (1908), 103. M 

(c) In an application for order absolute for foreclosure under S, 87, Transfer of 
Property Act, S. 258, C.P.C. is no bar to an enquiry into an alleged 
payment of the mortgage-debt. 16 O.P.L.R. 111. U 

(5) Recognition of adjustments. 

{a) The Court cannot recognise arrangement between the parties enlarging 
the period of limitation allowed by law for the execution of decrees or 
which alters the terms of the d-eoree. 4 B.L.R. (F.B.), 101 ; 13 W.R. 
(P.B.), 44 ; 17 W.R, 896 ; 28 W.R. 129. 0 

(b) A sum paid under an agreement void under 8. 257-A cannot be acknowl- 

edged or recognised in execution of a decree under 8. 268 of the 
Code,’ unless it has been certified within the proper time, 26 0, 86, P ' 

(c) A decree, being attached as directed by 8. 278, C.P.C,, its adjustment- 

subsequent to such attachment cannot be recognised by the Court. 
16 B. 622. Q- 

(d) S, 206, C.P.O. of 1869, applied only to proceedings taken while the decree 

was in execution and did not preclude the Court, befbrd putting the 
decree in execution, from enquiring if it had been satisfied out 
of Court. 22 W.R. 270. R 

(6) Retvospeotiye efteot of Aot YU of 1S8S, 

Changes of law relating to procedure* have a retrospective effect. Under S. 27 
of the Amending Aot VII of 1888, uncertified adjustment can be 
recognised by other Courts than the Court executing the decree, and 
this applies to adjustments previous to the Amending Aot. 19 B. 204, 

. 3,— Whether the section does or does not apply. 

(1) Involuntary payments and other adjustments. 

(a) A jud^erit-debtor pt^ying ruouey to the officer of the Court under the- 
pire^re of the Court’s process is entitled to protection. The latter 
part of 8., 206 of C.P.O. of 1869 refers not to such payments but 
to voluntary adjustments. 9 W.B. 462. X* 
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G-BNBEAL — {Contiimfid). 

a.-'Whether the section does or does not apply— (Cosiiinwed). 

(6) PlaintiS sued defendant to recover land. Defendant pleaded that ho was 
Mirasi tenant and entitled to possession so long as he paid rent, A 
consent decree was passed in favour of the defendant. He was 
declared a Mirasi tenant and directed to pay rent *as before.’ Plaintifi, 
afterwards, applied in execution for possession alleging non-payment 
of rent and also alleging that even if it had been paid, it could not 
be recognised as it was not certified to the Court under S. 268. It 
was hold that the rent paid was to he deemed as paid under the Mirasi 
tenure and therefore S. 268 did not apply. 18 B. 690. U 

f(c) Plaintiff was surety to defendant in a bond passed to X. X got a"' decree 
on the bond against plaintiff and plaintiff paid the decree amount out 
of Court. Then plaintiff sued the defendant for the uncertified 
payment to X and X gave evidence in plaintiff’s favour. It was held 
that the last clause of S. 268 did not apply to such a oase and that 
the uncertified payment may be proved. 12 B. 235. Y 

(d) An adjustment out of Court by way of a compromise, having been effected 
after the decree had been reversed in appeal, did not come within the 
meaning of S. 206, C.P.O. of 1869, and, therefore, need not have "been 
certified to the Court ; such an adjustment may he pleaded as a 
defence to a suit about the same matter brought by one party against 
the other. ‘5 B.H.C.A.C. 78. W 

.(«) A part-payment of a decree amount out of Court was not certified. Subse- 
quently the decree was reversed in appeal. And the defendant now 
applied for the refund of the amount. It was held that the payment, 
whether certified to the Court or not, could only be regarded as made 
without consideration and the defendant was entitled to have it 
restored. 11 B. 724. _ X 

(/) The agreement that plaintiff will not execute decree against certain defen- 
dants, if they refrain from appealing, is not opposed to public policy. 
Such an agreement may be pleaded as an estoppel. 6 O.C. 217. Y 
(gr) Where for consideration the decree-holder agrees out of Court not to enforce 
his decree, on the suit of the opposite party, a Court can restrain the 
execution of the decree by injunction, notwithstanding S. 206 of C.P.C., 
1859. 22 W.R. 194. Z 

(2) Kistbandi agreements. 

(а) A decree for money was obtained without interest, and afterwards a Ki&thandi 

was filed in Court by which it was agreed by both parties that the 
decree should be satisfied by instalments with interest. As the judg- 
ment-debtor by bis conduct for several years treated the Kistbandi as 
if it were a decree, he was not allowed, afterwards, to plead that it 
could not be executed as a decree. 14 B.L.R. 287=^21 W.R. 310; 5 
W.R. Mis. 19. A 

(б) Where an instalment bond was given providing for the satisfaction of the 

decree, it was held that the decree-holder can enforce the terms of the 
bond in execution. 2 B.L.R. A.C. 223=11 W.R.'86. B 

(c) If the terms of a decree are modified by agreement made with consent of 
Court and the agreement is acted upon, the Court will not allow the 
decree-holder to fall back upon the old decree. 10 B.L.R. Ap. 28=19 
W.R. 165. C 
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GENERAL — (Concluded). 

2 .— Whether the section does or does not apply — (Concluded). 

(d) There is no procedure under Act VIII of 1869, under which execution can 

be taken out upon a Kistbandi filed in Court after decree which has 
not been incorporated with the decree. 14 B.L.R. 288 note = 15 W.R. 
542. D 

(e) At first there was a decree for money and subsequently the parties agreed 

that the decree amount should be paid by instalments with a high 
rate of interest, and some payments too were made under the terms of 
the arrangement. In an execution of the balance of the decree amount, 
the Court held that the decree-holder could not recover any sum 
beyond what was stated in the decree. 14 B.L.B. 291 note =16 W.R. 
276 ; 6 W,R.S.C.O. Ref. 1. E 

(f) An arrangement to pay by instalments the amount of a decree obtained 

upon a bond, does not effect an extinction of the original debt or the 
mortgagee’s lion upon property mortgaged to him by the bond. 
14 B.L.R. 428 note ; 11 W.R. 481* p 

•'(g) The suing on a Kistbandi in Court does not necessarily make it the 
instrument of a public adjustment through the Court, within the 
meaning of S. 20G, C.B.O. of 1869. 7 W.R. 485. - q 

I. Money payabte^** 

A receipt, by a usufructuary mortgagee of the profits of the land in his posses- 
sion, is a payment to tho mortgagee within the meaning of S. 22 of the 
Limitation Act, bub it is not money payable under a decree within the 
meaning of S. 268 (=0. XXI, r. 2) of the Code. 16H.LJ. 126=28 M. 
473 (F.B.) H 

2.— “Decree of any kind.** 

(a) S. 258 cannot be confined to adjustments of money decrees alone. It is 
applicable to all decrees alike. 44 P.R. 1906 b=82 P.L.R, 1907 ; 6 C. 
786;8C.L.R.36. I 

ib) S. 258 of the O.P.C. of 1882 refers only to the execution of decrees under 
which money is payable, and is not applicable to decrees’for possession 
of property. 22 M. 182=8 M.L.J, 176. J 

(c) Every decree by virtue of which money is payable is to that extent a decree 
for money, and S. 268 must be applicable to such. So it would apply 
to a mortgage decree under which money is payable. 16 M.L.J. 126= 
28 M. 478 (F.B.). K 

A mortgage decree for sale of property was passed and a third party agreed 
to buy the property privately and pay the mortgage money to the 
mortgagee, ho also consenting. Under the agreement, the sale was 
completed and the money was tendered. But the mortgagee would 
not accept it. The third party now filed a petition requesting to be 
allowed to deposit the money in Court and praying for a declaration 
that the property was free. Mortgagee now contended that the agree- 
ment was out o£ Court and uncertified and could not be recognised 
by the Court. It was 'field that S. 268 did not apply to the case. 
24 M, 412. L 

<e) S, 206 of O.P.O of 1859 did not apply to decrees qnder Bengal Beg. 7 of 
1799. 1 B.L.R.A.O. 76. M 
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3. — ** Otherwise adjusted,** 


(1) General. 

All adjustments of decrees must be made with the knowledge of the Court, 
under S. 5206, O.P.C. of 1859. 18 W.R. 620. N 


( 2 ) Not an adjustment. 

(а) The consent of parties^ cannot give jurisdiction, nor can it alter the nature 

of the decree. An agreement introducing fresh parties cannot be 
substituted for the decree or become capable of execution as if it was 
the original decree. 2^ W.R. 205. 0> 

(б) An instalment bond by a judgment-debtor, acknowledging balance of a 

barred decree amount but executed without any consideration, cannot 
either revive a decree or be legally binding on his representatives. 
W.R. 282. p' 

(c) During the execution of a decree, an agreement was entered into by parties* 
as to the mode of realising the decretal amount, and it was filed in 
Court and both parties requested that the execution petition may be 
struck off the file for the present. It was done so. In a subsequent 
execution petition for the execution of the same decree, defendant’s plea 
that the agreement superseded the decree was held not valid, as the 
defcree was clearly kept alive by its terms and the conduct of the parties. 
7 A. 424=5 A.W.N. 76. Q 

(3) Proper adjustment. 

(а) Where there is a money-decree against two defendants, an agreement 

discharging one of them is an adjustment in part of the decree and so 
requires to be certified. 4 M.L.T. 229. R; 

(б) A composition-deed assented to by the decree-holder whereby judgment- 

debtor transfers all properties to trustees to pay off his debts and is 
himself released from all liability, is not an agreement to give time 
under S. 257-A, but is an adjustment under S. 268, and if it has not 
been properly certified, the decree-holder may proceed in execution. 
2M.L.J. 221, S. 

(c) The execution of a decree was opposed by the judgment-debtor, on the ground 

that he himself became the owner of the decree, having bought it in 
another Court auction in which it was sold. It was held that those 
proceedings amounted to an adjustment out of Court, which, not having 
been certified to the Court, could not be recognised by it. 10 W.R. 364.T’ 

(d) A release from liability under a decree without any consideration is invalid. 

Being an adjustment of the decree out of Court, it should have been 
certified in order to be recognised. 6 B.L.R. 389i»16 W.R.0.0. 6. U 

(4) Proper adjustment and not amended decree. 

(а) An arrangement, between the parties that the decree amount should be^ 

paid by instalment and recorded duly by Court, is, an adjustment out 
of Court duly certified under S. 258, and not an amendment of the 
decree under S. 210, O.P.C. 1886 P.R, 61 Civil. y 

(б) An agreement between the parties to a decree to reduce its amount, or to* 

give time for its payment, or that the amount shall be paid by instaJ- 
niisnts, docs not amount to a varying of the decree itself. 2 O.L.R. 
UZl y 
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3 , — " Otherwise adjusted. **~-^(Conclud(id), 

(5) Unenforceable adjustment. 

If, in an instalment agreement entered into by parties tbrongb Court, after the 
decree, provision is made to enforce it against property which could 
not have been attached and sold in execution of the decree, this provi- 
sion will not prevent the decree-holder from proceeding by execution ^ 
so long as he did not seek to enforce that provision. 2 O.L.R. 143. X 

4.—"* The decree-hoIder>** 

(a) Regard being had to the general clauses Act (I of 1868), the word decree- 

holder in S. 258, C.P.C., should be read in the plural. 9 G. 831 ; 12 
C.L.R. 566. Y" 

(b) The inquiry, as to the satisfaction of the decree (by payment to the trans- 

feree of the decree before the transfer) between the judgment-debtor 
and the transferee of the decree, is foreign to the terms of S. 258, C.P.G. 
which applies only to the case of parties who stand in the relation of 
judgment-debtor and judgment-creditor at the date of the transaction. 
19 M. 230 . 2 

5.— *'SAa// certify,*^ 

I. —General. 

(a) The law casta a duty on the decree-holder to certify to the Court payments 
received by him and if he fails, a cause of action arises against him. 
So by reason of dooroe-holder^s failure to certify payment to the 
Court, a suit may be brought to recover the money paid. 80 M. 545 = 

3 M.L.T. 15. ‘ A 

(5) Even if it was intended by the decree that the payments under it should be 

made out of Court, still such payment should be certified to Court ; 
otherwise they cannot bo recognised under S. 206, O.P.O, of 1859. 
1^78 P.R. 26 (Civil). B 

2 — Competency to certify.^ 

One or some of several joint deoreo-bolders without direct authority from 
others, cannot certify to the Court as to the complete satisfaction 
of the decree. At best the certificate will operate to the extent of his 
share. 34 P.R. 1906t«93 P.L.R. 1906; 26 A. 334=1 A.LJ. 40=24 
A.W.N. 34. , 0 

3 .— Effect of certifying:. 

(1) Limitation. 

(a) An application by the decree-holder to certify an adjustment, made ouc of 
Court, is a step in aid of execution. But if the application is made 
by the general attorney when the decree-holder is residing within 
jurisdiction, it is not an application made in accordance with law. 23* 
A.W.N. 172=26 A. 19. 

(6) An untrue certificate, under S. 258, is not a step in aid of execution and will 

not keep the decree alive. 8 A.W.N. 28. B 

( 2 ) Barred decree. 

An application to certify adjustment of a decree more than three years old 
(apd consequently barred) should not be referred to the High Court 
under S. 617 ( = 8. 118 audO, 46, r, 1), C.P.C., as the order passed upon 
it being appealable under Ss. 2 and 244 (=S. 47), O.P.C. 11 B. 67, F 

(3) Right of suit. 

Agreement made through Court for the payment of the decree amount does not 
give the parties any right of suit. 1 M. 387 ; 8 A. 686 = 1 A. W N. 42 * 

4 A. 240. ' ' 0 


4032 60 
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Shall certk ^.**—(Concluded). 

4.— Insufficiency certifying. 

(а) To certify a payment or adjustment under S. 258, it is insufficient for the 

decree-holder to certify thafc money has been paid or an adjustment 
has been made without specifying the amount of the payment or the 
terms of the adjustment. 2 Bom. L.R. 901. H 

(б) A letter from the decree-holder to his vakil to put in an acknowledgment 

into Court is not a settlement out of Court, certified to the Court in 
the manner required by S. 206, C.P.C. of 1869. 7 W.R. 610. I 

5. —Sufficiency in certifying. 

{a) A certificate of payment signed and filed in Court by the judgment-creditor 
is sufficient acknowledgment of adjustment under S. 206, O.P.C. of 
1859. 12 W.R. 358. J 

^6) A bond was executed in satisfaction of a decree. In a subsequent execution 
application, defendant pleaded execution of the bond. Deoree-holder 
replied that he accepted the bond as part satisfaction of the decree. It 
was held that this was sufficient certification and that the last para of 
S. 258 did not preclude the Court from considering to what extent the 
decree was satisfied by the bond. 8 A*W.N. 115. K 

•{c) An adjustment out of Court taken to the notice of the Court at the time of 
execution of the decree was virtually taken as certified to Court under 
S. 206, O.P.C. of 1869. 1871 P.B. 82 (Civil), I. 

Time of certifying. 

ia) S, 268, O.P.O. of 1882, does not limit the time within which the decree- 
holder should certify payments made out of Court, and so such 
payments may he certified by him at any time. 21 Bom. 122. M 

<(6) The holder of a decree that is attached, may certify satisfaction of the 
decree under S. 268 after the attachment, if the payment was made 
bona fide and before the attachment. 2 M.L.J. 288. M 

Jo the Court whose duty It is to execute the decree.*^ 

icb) Where execution of a decree was transferred to the Collector, and both the 
parties acknowledged before him part-payment of the decretal amount 
by an application, it was held that the application was properly made 
to the Court whose duty it is to execute the decree ” and that it was 
a valid acknowledgment sufficient to save limitation. 16 A. 228 14 
A.W.N. 55. 0 

^b) Where a Court deals with a question relating to the discharge or satisfaction 
of a decree under S. 258, it may be said to be executing the decree in 
the sense of S. 244, C.P.O., although no formal application for execu- 
tion mey have been made to it ; and an order passed by the Court is a 

; : deore^i and is appealable. 7 C.W.N. 172. P 

/ J 7. — Shall record,*' 

r decr6^ cannot be adjusted by a compromise by the guardian without, 

under S. 462 (=*0* XXXII> r, 7),. d.P.C., and an 
^ . fi- 266 to certify the adjustment will not be allowed. 
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5 . — **The judgment-debtor . ' ' 

The word * judgment-debtor ’ in S. 268 includes those who claim through him 
or in his right. 17 M.L.J. 417 = 2 M.L.T, 466. R 

And apply. 

•(1) Application to certify. 

A judgment-debtor should, of his own motion, move the Court to call upon 
the decree-holder to show cause why the payment should not be 
certified. Where he merely pleads payment out of Court to an execution 
application, it cannot be taken as a proceeding under S, 258. 11 A. 
W.N. 11 ; contra see 1 A.W.N. 168 = 4 A. 155. S 

(2) Effect of not applying to certify. 

Plaintiff sued to recover property. Defendant pleaded that he held the pro- 
perty under mortgage given by plaintiff’s mother in satisfaction of a 
decree-debt which plaintiff held against plaintiff’s father. It was an 
uncertified adjustment. The Court held that the mortgage could not 
prevail against plaintiff’s claim. 11 B. 6, followed ; 11 M. 469. X 

(3) Separate suit does not lie. 

{a) Proceedings under S. 258 should be taken lor the recognition of a payment 
made out of Court. No separate suit lies against the decree-holder to 
have such a payment recognised by decree of Court, 1881 P.R, 47 
(Civil) ; 11 B. 6- U 

(5) A judgment-debtor applied to the Court to call upon the decree-holder to 
certify certain payments made. It was disallowed as time barred. 
Then he brought a separate suit for the cancellation of the order and 
declaration of the payment. On the objection of the defendant taken 
on second appeal, it was hold that no suit lay as the original order was 
one under S. 244. 0 A.W.N. 96. * Y 

(c) S. 258 ( =0. XXI, r, 2) does not restrict the operation of S. 244. S. 244 ( = 

S. 47 of the present Code) bars a suit for a declaration that a decree 
has been satisfied by an uncertified adjustment out of Court and for an 
in]unotion restraining the decree-holder from executing it. 81 0. 480=t» 
9 O.W.N. 396. W 

(d) No aqreement to adjust the decree, which has not been duly certified to the 

Court, can be recognised by any Court and a separate suit to enforce, 
such an agreement is not maintainable. 10 B. 155* X 

Nor can a suit for a declaration of the satisfaction of decree be maintainable. 
16M. 802=2 M.L.J. 112. Y 

/(?,— .“To show cause.** 


(A) The term * to show cause ^ does not mean merely to allege causes, nor even 
to make out that there is room for argument, both to allege cause 
and to prove it to the satisfiotion of the Court. 11 0. 166. Z 

{b) In an enquiry under S. ?68 as to an alleged payment, evidence must be 
gone into. 4 A.W.N, 40 ; 8 A.W.N. 82* A 


<1) Appeal. 


//.-“SAn// record.** 


It would seem that an order passed under Ss. 244 and 258, O.P,C., in execution 
of a Small Cause Court’s dearie, is appealable. 5 M.L.1. 140* B 


(2) Bars fresh 


An eiiecuting Court has jurisdiction to jpass an order under B. 258, that a decree 
has been onlypar^ Satisfied., 'Such an order falls under 8. 244, C.P.C., 
and bars a fresh suit for. declaration that the ^^hole decree is satisfied. 
5M.W.140.' ‘ ‘ ^ V C 
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' Shall record. ’’^(Concluded). 

(3) S. 108 of C.P.C. 

(a) An ex 'parte order certifying payment, on tbe application of the judgment* 
debtor, is governed by S. 108, C.P.C. and can be set aside. An appeal 
lies from an order dismissing or rejecting an application for re-opening 
the case by cancelling the ex parte order. U.B.R. Vol. (1897-1901), 
p.254. I> 

{p) On the application of the judgment-debtor, notice was issued to the decree- 
holder to show cause why a certain payment should not he certified, 
and an ex parte order was passed. The decree-holder applied, under 
S. 108, C.P.C., to set aside the ex parte order, which was refused, the 
Court refusing to treat it even as an application for review under S. 623. 
It was held that there was no appeal against this. A.W.N, (1906), 58* 
=r3 A.L.J, 119. E 

12.— A payment or adjustment Court executing tbe decree.^* 

A.— UNCEETIFIED ADJUSTMENTS CANNOT BE PEOVED 

OR RECOGNISED. 

(а) *An uncertified adjustment of a decree cannot be pleaded in the execution of 

the deoine. 16 M.L.J. 33 ; W.R. 1864, Mis. 38 ; 7 W.R. 134 ; 9 W .R. 
362 ; 1870 P.R, 51 (Civil) ; 20 0. 32. P 

(б) An uncertified adjustment of a decree cannot be pleaded in execution 

proceedings. The proper remedy is by a suit for damages. L.B.R. 
Vol. (1893-1900), p. 621. a 

(c) A Court is not bound to recognise an uncertified adjustment of a decree by 

agreement to receive a smaller sum in entire satisfaction of the decree. 
17 M.L.J. 627. H 

(d) No adjustment can he recognised unless made through the Court or 

certified to the Court. The policy of 8. 206, C.P.C. of 1859 is to exclude 
the reception of evidence upon the point. 8 W.R. 319. Contra see 
4 Bom. H.G.A.C. 120. I 

(e) In the execution of a decree payable by instalment, defendant pleaded 

limitation, to which the decree-holder pleaded that he had waived the 
default in payment of the first instalment by accepting such payment^ 
shortly afterwards aud that the application was within time from the 
second default. It was held that the decree-holder could not raise 
this plea as the payment in question had not been certified and could 
not be recognised under S. 258 by Court. 12 A. 569 = 10 A.W.N. 79. J 

(/) An agreement to give time to the judgmeilt-debtor Jwas filed in Court. 
Within the stipulated time money was paid out of Court, hut it was 
not certified to the Court under S. 258. It was held that such 
payment could not he recognised by the executing Court. 10 A.W.N. 
68. K 

(gi) It was dopbted whether part-payment may not be proved, although not 
33aade thxongh or certified to the Court under S. 206, C.P.C. of 1859. 
,2 B.L.R.A.C. 820= 11 W.R. 232. L 
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12.— “ A payment or adjustment Court executing the decree.^' 

— (Coihtimied). 

B.— WHEN CAN UNCEETIEIED PAYMENTS BE PEOVED. 

save limitation. 

(fi) In instalment decrees where the whole amount is payable on default of 
payment of any instalment : — 

On an application to execute the decree for the last instalment, it was held 
that whether the former instalments were paid or not was unmaterial 
and that the present application, being within three years from the date 
on which the last instalment was due, was not barred. 2 A. 291. M 

(6) On an application to execute for the whole amount from the third instal- 
ment, the judgment-debtor pleaded limitation on the ground that he 
had not paid the first two instalments and more than three years had 
elapsed since the first default, it was held that, although under S. 258 
( = r. 2) the payment in question if made could not be recognised as a 
payment or adjustment of the decree, yet it was competent to the 
decree-holder to prove such payment for the purpose of showing that 
the execution of the decree was not barred. 4 A. 316=2 A.W.N. 47 ; 
7 A. 327 ; 21 C. 642 ; 19 M. 162 ; 2 B.L.E.A.C. 320=11 W.E. 232 ; 15 
W.K. 459 ; 4 B.L.R. (F.B.), 130=13 W.E. (F.B.), 40 ; 16 W.E. 66 ; 11 
B. 506, per contra sec 12 A. 560. N 

*(c) Though, under S. 268, O.P.C. of 1882, payments not made through Court 
or not certified could not bo recognised as payments or adjustments of 
the decree, yet the decree-holder may prove it for showing that the 
execution of the decree was not barred. 4 B.L.E. (F.B.), 130, followed ; 
21 0. 542 ; 7 A. 327; 17 A. 42 = 14 A.W.N. 198 ; 21 B, 122. 0 

►(d) For deciding W’b ether or not an application for execution is time-barred, the 
executing Court may take into consideration an uncertified payment 
made out of Court, 26 A. ^6=23 A.W.N. 179, p 

2 — To ascertain the shares of joint decree- holders. 

{a) One of two joint decree-holders applied for execution of the whole decree 
amounu, The other had received a certain>um from the judgment- 
debtor but the payment had not boen certified. It was held that the 
payment was valid only to the extent of the share to which the payee 
was entitled, and that this share having been ascertained and credit 
given for it, the decree should be executed in favour of the present 
applicant for the balance. 15 M. 843*2 M.L.J. 60. Q 

<5) In an execution for the whole amount by one of several joint decree-holders, 
the debtor objected that he had paid out of Court a large portion of 
the decree amount to another joint decree-holder which was duly 
certified to the Court. It was held that the Court should determine 
whether such payment was fraud upon others and also what amount 
the latter we?re entitled to have out of the whole decree. 9 0. 831 — 
12 C.L.E. 566. 

3.— In criiYiijiial prosecutions. 

^a) Where a decree-holder is charged under S. 310, 1.P.C., with fraudulently 
executing a satisfied decree, S. 258, C.F.O. of 1882 does not debar the 
Criminal Court from recognising the payment made out of Court. 
The words ‘ any Court ' an S. 258 does not refer to Criminal Courts. 
PH,101.;10B. 288. S 
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12.— " A payment or adjustment Court executing the decree.’^ 

— (Gofitinzied), 

3,— WHEN CAN UNCERTIFIED PAYMENTS BE PROVED 

— {Continued). 

3.— In criminal prosecutions— (Co7icZw<?ef?). 

(d) The word ‘satisfied’ in S. 210 of the I.P.O. should he understood in its 
ordinary sense. If a decree is once satisfied out of Court, though, not 
having been certified to the Court, it could not be recognised by the 
executing Court, yet the fact of satisfaction is enough to give sanction 
to prosecute the decree-holder. 10 B. 288 ; 16 C. 126 ; 16 C. 126 was 
overruled by 16 0. 766. T 

(c) S. 268 does not prevent a Criminal Court from taking cognisance of an 
uncertified payment out of Court, for the purpose of conviction of th 
decree-holder. 1886 P.E. 7 (Criminal). U 

4*--To prove fraud. 

(a) A Court executing decrees, whilst giving effect to S. 206, O.P.C. of 1859, 
should take care that no fraud is committed# For this purpose and 
for the purpose of informing itself of the position of the decree, it may 
take evidence, 27 N.W.P. 48. Y 

(h) Where the judgment-debtors complained that owing to the fraud of the 
decree-holder, they were in ignorance of the fact that payment was 
not certified, til] within a month of their application, it was held that 
the matter could be investigated under S. 244. 12 C.W.N. 486. YT 

(c) S. 268 (5=r, 2) applies only when the parties are in the relation of judgment- 

debtor and creditor at the date of the adjustment ; hence when a trans- 
feree decree-holder, who got the transfer when he should have got the 
payment on the decree certified, applied for execution fraudulently, it 
was held that the judgment-debtor’s allegation about the satisfaction 
should be enq^uired into in the execution proceedings. 19 M. 230. X. 

(d) A decree-holder, notwithstanding adjustment out of Court, fraudulently 

brought property to sale in execution and bought it himself. Within 
one month of the sale, judgment-debtor filed •petitions challenging 
the fraudulent sale and he was allowed to prove the adjustment and 
have the sale set aside* 21 M. 366. Y 

(«) When swing to have a sale under a decree set aside on the ground of fraud, 
the decree having been satisfied by an uncertified payment out of Court, 
the quondam judgment-debtor may prove the payment of the decree- 
money otherwise than by a certificate under S. 268, O.P.C. 14 0. 376. 
But see 16 0. 667. Z 

5.— In a Court which is not executing the decree. 

(а) Where under a bond a decree was adjusted by making a small deduction, 

and by providing for the payment of the balance as part of the entire 
' amount of the bond, it was held that since the amendment made in 
8. 268 by 8. 27 of Act VII of 1888, such adjustment may be recognised 
by a Civil Court except in execution. 16 B. 589. JL 

(б) Wherb^a regular suit under S# 283 ( = 0. XXI, r. 63) was brought by plaintiff 

to establish his right to certain attached property, on the ground that 
the property was transferred to him by the judgment-debtor in 
satisfaction of a decree held by him, it was held that it was not necessary 
thait such transfer should have been certified under 8. 268. The 
prohibitoa under B. 258 relates only to tbs executing Court. 13 A. 
^9=11 A.WJSC. 100. B 
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12 . — payment or adjustment .Court executing the decree.** 

— {Gontinued), 

B.-WHBN CAN UNCERTIFIED PAYMENTS BE PROVED 

— [Gomluded). 

5.— In a Court which is not executing the deeree~-(Conol%ided). 

(c) Uoder S. 268, the fact that uncertified adjustments should not be recog- 

nised has reference only to proceedings in execution hetvsem parties 
to the decree. 

When a judgment-debtor assigned his bond-debt to the decree-holder in satis- 
faction of his decree, in the suit by the decree-holder upon the bond, 
the defendant would not be allowed to raise objections to the assign- 
ment on the ground that it was not certified. 10 M.L.J, 213. C 

(d) If payment is made out of Court after attachment, it is not a valid payment, 

and if sale takes place under the decree, the Court can enter into the 
question of payment and determine whether the alleged satisfaction is. 
binding upon the auction-purchaser, 24 W.R. 246. D 

C.-UNGERTIEIED ADJUSTMENTS CAN BE BASIS OE 

A SUIT. 

I .—Suit to recover money or property paid . 

{a) A suit to recover money paid or property delivered as an adjustment or as 
satisfaction or part satisfaction of the decree (not certified to the 
Court), after execution of the entire decree,* would lie. The last para 
of S. 268 would bo no bar. 6 B.L.R. 228=13 W.R. (P.B.). 69 ; 3 W. 
R.S.C.C. Ref, 3 ; 8 A. 638 ; 26 C. 718=2 C.W.N. 247 ; 21 M. 409 ; 4 
B. 295 ; 4 B.H.C.R.A.O. 76; 6 A.UJ. 476=A.W.N. (1908), 220 ; 1884 
P.R. 83 ; per contra see 3 K.H.C.R. 188. B 

(6) S. 268 is no bar to a suit for damages against the decree-holder for exe- 
cution of the decree after satisfaction by an uncertified payment. 
3 C.L.R. 414 ; 6 M. 897 ; 23 B. 894 ; 6 M. 41; 8 H.L.J. 61. F 

(c) Suit to recover decree or property mentioned in the decree sold to the 

judgment-debtor on an uncertified adjustment of the decree which was 
subsequently executed by the decree-holder is maintainable. 3 A^ 
533 = 1 A.W.N, 21 ; 16 0. X87. G 

(d) A third party claiming the property attached may sue to ^et aside the attach- 

ment and prove previous adjustment of the decree om of OoUrt, though 
uncertified. 6 A, 269=8 A.W,N. 18. H 

(e) A suit to set aside a sale held in execution of, or for the recovery of, money 

paid on a decree which was satisfied by an uncertified adjustment, 
would lie on the ground of fraud. 9 0, 788=12 C.Ii.R. 391 ; 10 0. 
364 ; 20 A, 264=18 A.W.N. 87. , I 

(/) A suit to recover payments made not directly in adjustment of a decree 
would lie.* 1 M. 208. 

(g) Suit to recover money paid out of Court, which the decree-holder refuses to 
certify, lies on eqiiutable» grounds, independent of fraud. 1877 P.B. 
66 (Civil). K 

(;>) S. 206, C.P.O. df 1869 )s ho bar to a suit for the refund of money paid into 
the epUeotorate as Gpvemmpnt revenue on behalf of the decree-holder, 
who recovered the whole decree amount by executing it. 8 W.R. 
449. ‘ ' I* 
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A payment or adjustment Court executing the decree,** 

— (Continued). 

C.— UNCEETIFIBD ADJUSTMENTS CAN BE BASIS OF A 

SU IT — {Concluded ) . 

I.— -Suit to recover money or property paid~~^Concluded). 

(i) Where an alleged payment out of Court is not certified, the Court is bound to 
proceed as if no such payment had been made. If such a payment is 
in fact made and the decree- holder dishonestly refuses to certify, he 
can be made liable to refund it in an action. 20 W.R. 150. M 

2.-— A breach of contract to certify is actionable. 

A suit for damages for breach of contract to certify satisfaction of decree, does 
lie and S. 268 of O.P.C., 1882, is no bar to it. 8 M. 277 ; 1 N.W. 156 = 
Ed. 1873, 237 = Agra F.B. Ed. 1874, 185. N 

3.— Suit to enforce contract of adjustment. 

(а) A suit to enforce a contract by which a dispute was adjusted between the 

decree-holder and the judgment- debtor is not barred by S. 206, C.P.C. of 
1859. 22 W.R. 298. 0 

(б) A suit may be brought on a bond which was gi\en in satisfaction of a 

decree, though the satisfaction was not certified to the Court. S. 268 
would be no bar to such a suit, as the suit is upon quite a new contract. 
1882 P.R. 182 (Civil.) P 

(c) A mortgage bond given for a decree-debt and interest (the decree not pro- 

viding for interest) would not fall under the terms of B. 257-A, but 
would come under the terms of B. 258 as an adjustment of the decree, 
and a suit would therefore lie on it. 1894 P.R. 54. Q 

(d) A executed a mortgage to B in consideration of a cash payment and a 

decree debt due by A to B. B did not certify satisfaction to Court, nor 
was this stipulated for in the mortgage instrument. It was held that 
S. 258 is no bar to a suit upon the mortgage. 2 M, 611. R 

D.— UNCERTIFIED ADJUSTMENT CANNOT BE THE 
BASIS OE A SUIT. 

(а) A suit for recovery of money paid as adjustment of decree out of Court 

is barred both under S. 244 (c) and the latter part of S. 268. 6 B. 
146. S 

(б) Question as to part satisfaction of a decree cannot he raised by a separate 

suit under S. 244 (c). The section cannot be evaded by the addition of 
an unnecessary party to the suit, 8 0. 402. T 

( 0 ) Where a decree is satisfied by an uncertified agreement out of Court, a 
subsequent suit on the agreement is not maintainable, if the object of 
the suit is zo restrain the decree-holder from executing it in contraven- 
tion of the agreement. 21 C. 437. U 

(d) No suit lies for the recovery of decree-money paid out of Court and 
uncertified under S. 258 of C.P.C. of 1877 as amended by Act XIII of 
1879. 1883 P.R. 11 (Civil). V 

The above case was overruled in 1884 P.R. 83 (Civil), where they held that 
such a suit would lie, as the words ‘any Court * in S. 258 should be 
construed as restricting to an executing Court. 

It was doubted whether a suit to refund monies paid out of Court for a 
decree and not certified, could he maintained under S, 86 of Act XII 
of 1879 which had been substituted for S. 268 of Act X of 1877. 
4 B. 296. ^ W 
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Courts execictmg decrees, 

3. Where iramoveable property forms oue estate or tenure 
Lands situate in Within the local limits of the jurisdiction ^ 

more than one juris- of two or more Courts, any one of such Courts 
may attach and sell the entire estate or tenure. 

(Notes), 
oia 


•diction. 


This rule is new. 

J urisdiction, 

A single revenue-paying estate, though situate within the jurisdictions of 
difierent Courts, may he attached and sold by any one of the Courts, 
in execution of its decree. 11 B.L.R. 56=19 W.R. 434 ; 8 C. 703 ; 12 
C. 307 ; 23 W.R. 154 ; 12 O.L.R. 404 ; per contra, see 23 W.R. 233 ; 
2 C.L R. 334. X 

^outt passing the decree. 

{a) The Court that has the power to pass a decree for sale of property has also 
power to carry out its decree by selling it, whether any portion of it be 
within the local limits of its jurisdiction or not. 19 C. 13 ; 21 C. 639 ; 
22 C. 871 ; 13 C. 13. Y 

(5) A Court having jurisdiction to pass decree, has also jurisdiction to execute 
it, even though part of the immoveable property is outside its 
jurisdiction. 1902 P.R. 8. Z 


4, Where a decree has been passed in a suit of which the 
TranBfer to Court value as set forth in the plaint did not exceed 
of Small Causes. thousand rupees and which, as regards its 

subject-matter, is not excepted by the law for the time being in force 
from the cognizance i of either a Presidency or a Provincial Court of 
Small Causes, and the Court which passed it wishes it to be exe- 
cuted in Calcutta, Madras, Bombay or Bangoon, such Court raay 
send to the Court of Small Causes in Calcutta, Madras, Bombay or 
Bangoon, as the case may be, the copies and certificates mentioned 
in rule 6 ; and such Court of Small Causes shall thereupon execute 
the decree as if it had been passed by itself 2 . 

(Notes) . 


Old AcC. 

This rule corresponds to the j&fth para of 8. 223. 

Hijffefeuoe between the old and the new) Acts. 

Por the words if ” and “ certificate,” the words where ” and certificates ” 
are respectively substituted. 

(General). 

’(a) A Court which has sent its decree for execution to another Court does not 
thereby become functm officio, 18 O.P.L.R. 169. A 

ih) An application for the transfer of a decree for execution is an application 
which involves a question relating to the execution of a decree and as 
such comes under 8. 244, C.P.O. Therefore an appeal lies against an 
order rejecting it. 8 O.W.N. 676. B 

4032 -'61 
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Jurisdiction. 


' Cognizance • ' ' 


(a) Where the executing Court has no jurisdiction, its orders in executing it 
are invalid. 17 C.P.L.B. 51. C 

(&) Where there has been a transfer of local jurisdiction from one Court to 
another, after the decree, the decree may be executed by either Court. 
There is no necessity for a transfer. 6 O.W.N. 360=28 C. 238. D 
(c) Executing Court cannot refuse execution on the ground that the original 
Court had no jurisdiction to pass the decree. 9 C.P.L.R. 136, followed ; 
14 C.P.L.B. 92, per contra, see 28 B. 378 = 6 Bom. L.R. 342. E- 


2.^** As if it had been passed by itself *** 

A decree transmitted to a Court for execution is to be regarded as a decree of- 
that Court for purposes of execution. 3 N.W.P. 168. P 

5. Where the Court ^ to which a decree is to be sent for exe- 

,, , . cution is situate within the same district ^ as the 

Mode of transfer. . 

Court which passed such decree, such Court shall 
send the same directly 8 to the former Court. But, where the Court 
to which the decree is to be sent for execution is situate in a different 
district, the Court which passed it shall send it to the District 
Courts of the district in which the decree is to be executed. 

(Notes). 


Old Act. 

This rule corresponds to the sixth para of S. 223. 

Difference between the old and the new Acts. 

For the word “ if ” wherever it occurs, the word “ where ” is substituted. 

(General). 

(а) British Courts in India have no power to send their decrees for execution. 

to Courts not in British India. 12 B. 230. G 

(б) A Court which has sent its decree for execution to another Court does not 

thereby become functus officio, 13 O.P.L.R. 169. H 

f c) Executing Court cannot refuse execution on the ground that the original 
Court had no jurisdiction to pass the decree. 9 C.P.L.B. 186, followed : 
14 C.P.L.B. 92, per contra^ see 28 B. 378=6 Bom. L.B. 842. L 

(d) Where there has been a transfer of local jurisdiction from one Court to- 
another, after the decree, the decree may be executed by either Court. 
There is no necessity for a transfer. 6 C.W.N. 160=28 0. 238, J 


Javisdlctioii. 


The Court,’* 


(а) The decree to be executed should be sent to a Court of jurisdiction compe- 

tent to execute it, having regard to the amount or value of the subject- 
matter of its ordinary jurisdiction, 16 0.466. K 

(б) Where the executing Court has no jurisdiction, its orders in executing it are 

invalid. 17 C.P.L.B. 61. K-1 


2.--’* Same district,*’ 

A Sub-Judge inherent jurisdiction to execute the decree passed by a District 
f MunsifE within the same District. 16 M. 346pX M.LJ.. 696* L, 
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5.- ** Directly.** 

A decree of the District Munsifi^s Court may be transferred directly to a Sub- 
Judge’s Court in the same District for execution. 16 M. 345=1 M.L.J. 
596. . M 

‘‘ District Court.** 

(d) When an Assistant Judge is invested with all the powers of a District Judge 
within any part of the District of such Judge— he is also a principal 
Civil Court of original jurisdiction in such part of the District and is 
therefore a ‘ District Court.’ 7 Bom. H.C.A.C. 87. 


(6) A Munsifi’s Court in ono District cannot send its decree for execution to 
another Munsifi’s Court in another District directly in contravention 
of the last clause of S. 223 ( = 0. XXI, r. 5). The executing Court will 
have no jurisdiction unless it is sent by the District Court under S. 226 » 
(=:=0. XXI, r. 8). 22 C. 764. 0 

Its powers* 

(a) A District Court to which a decree was sent for execution, has no jurisdic- 
tion to transfer it to some other District Court. Its jurisdiction i 
strictly limited to carrying out such execution. 21 W.R. 337 ; 3 C. 
612 = 1 G.L.R. 539. P 


(b) If complete execution cannot be had in the District to which a decree is sent 
for execution, the decree-holder should get the decree re-transmitted to 
the original Oouri and there apply for transmission to another 
District. 21 W.R. 337 ; 3 0. 512 = 1 C.L.R. 639. Q 


Procedure where 
Court desires that 
its own decree shall 
he executed by an- 
other Court. 


6. The Court sending a decree for execution, 
shall send ^ — 


(а) a copy of the decree 2 ; 

(б) a certificate s setting forth that satisfaction of the decree 

has not been obtained by execution within the jurisdic- 
tion of the Court by which it was passed, or, where the 
decree has been executed in part, the extent to which 
satisfaction has been obtained and what part of the 
decree remains unsatisfied ; and 
(c) a c6py of any order for the execution of the decree^ , or, if 
no such order has been made, a certificate to that 
effect. 

(Note b}.' ' 
oia Ax>t. I 

This rale corresponds to S. 224 of the old Code, 

Diffevenoe between the old and the new JkoU, 

(1) Per the words ** unexecuted” in clause (6) and ‘♦and” in clause (o), the 

words'“unsatisfi.6di' and “ot” are respectively substituted-. 

(2) The words “under S. 223** after the words “The Court sending a decree* 

' > for execution ** are deleted jhm this rule. 
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Shall send." 

A Small Cause Court’s decree may be executed by a Court in another District. 
But before ordering execution, the executing Court should see that the 
transmitting Court had strictly complied with the requirements of r. 6. 
4 M. 831. R 


A copy of the decree.*^ 

Where a copy of the decree is transmitted to another Court for execution, the 
original Court cannot execute the decree, until the transmitted copy is 
returned with a certified result. 1869 P.R. 49 (Civil). S 

S. — A certificate^** 

When a partial execution was had in a transferred Court and the petition was 
struck ofi the file and the records were still with the same Court, no 
fresh certificate from the original Court was necessary for entertaining 
another petition. 3 A.W.N. 247 ; 20 A. 129 = 17 A.W.N. 218. T 

4 .— A copy of any order for the execution of the decree.** 

The words “ a copy of any order for the execution of the decree ” in clause (o) 
mean a copy of any subsisting order. 13 B. 371. U 

7. The Court to which a decree is so sent shall cause such 

Court receiving Certificates to be filed, without any 

^o^es of decree, etc., further proof of the decree or order for execution, 

tome same without x-l • a , . - 

proof, copies thereof, unless the Court, for any 

special reasons ^ to be recorded under the hand of 
the Judge, require such proof. 

(N ot e s). 

CM Act* 

This rule corresponds to S. 226 of the old Code. 

Difference between the old and the new lets. 

(1) For the words “ certificate " and “ requires,” the words “ certificates ” and 

“require” are respectively substituted, 

(2) The words “or of the jurisdiction of the Court which passed it” and 

“ former ” are deleted from this rule. 


1 * — “ Special reasons . * * 

The executing Court is entitled to go into the question of jurisdiction of the 
transferring Court for passing the decree ; and if the original Court had 
no jurisdiction, it may even pass an order declining to execute it. 28 
B. 378 = 6 Bom. L.B. 342, per contra, see 9 C,P.L.R. 136 ; 14 O.P.L.R, 
92, y 

8 . Where such copies are so filed, the decree or order may, if 

Execution of de- *0 which it is sent is the District Oourtt, 

•ciee or order by be executed by such Court, or be transferred ^ for 

to which it IS execution to any sabordinate Court of competent 
juri8d.iction. 
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(Notes), 
oia Act. 

This rule corresponds to S. 226 of the old Code 
Difference between the old and the new Acts. 

For the words “ when,” “ be,” and “by any subordinate Court which it directs 
to execute,” the words “where,” “is,” and “be transferred for 
execution to auy subordinate Court of competent jurisdiction ” are 
respectively substituted in this rule. 

(General). 

An executing Court cannot question the propriety or correctness of the order of 
transfer of the decree by the transferring Court. 5 C. 736 ; 21 W.R. 
Ul ; 21 W.K. 219 ; 21 B. 456. W 

I. District Court** 

When an Assistant Judge is invested with all the powers of a District Judge 
within any part of the District of such Judge — he is also a principal 
Civil Court of original jurisdiction in such part of the District and is 
therefore a * District Court.’ 7 Boni. H.C.A. C. 37. X 

Powers of the District Court. 

{a) A District Court to which a decree was sent for execution, has no jurisdic- 
tion to transfer it to some other District Court. Its jurisdiction is 
strictly limited to carrying out such execution. 21 W.B. 337 ; 3 C. 
512^1 O.L.R. 539. Y 

(6) If complete execution cannot bo bad in the District to which a decree is 
sent for execution, the decree-holder should get the decree re-transmit- 
ted to the original Court and there apply for transmission to another 
District. 21 W.R. 337 ; 3 C. 512 = 1 O.L.R. 589. Z 

Be transferred.** 

(a) A Munsiff’s Court in one District cannot send its decree for execution to 

another Munsiff’s Court in another District diieotly in contravention 
of the last clause of S. 223 (=0, XXI, r, 6). The executing Court will 
have no jurisdiction unless it is sent by the District Court under 
S. 226 («0, XXI, r, 8). 22 0.764. A 

(b) A District Court’s order forwarding a decree for execution to the subordi- 

nate Judge’s Court need not be signed by the District Judge himself. 
If it is issued under his authority, it is enough. 23 0. 480. B 

9. Where the Court to which the decree is sent for execution 
is a High Court, the decree shall be executed i by 
Court'**'* of '’^decree such Court in the same manner as if it had been 

Oourt^*"'*^ °*'***' passed by such Court in the exercise of its 

ordinary original civil jurisdiction. 

(Notes), 
oia Act. 

This rule corresponds to S. 227 of the old Code, 

Difference between the old and, the nets? Acts. 

For the words “if,” “be,” and “made,” the words “where,” “is,” and 

“ passed ” are respectively substituted in this rule. 
i.^** Shaft be executed.*^ 

A decree passed by a ZiUah Court and transmitted to the High Court for exe- 
cution was duly executed by it. 1 Ind. Jur. N*S. 189 ; 2 N.W, 399. C 
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Applicatio7i for Execution. 

10 . Where the holder of a decree i desires to execute it, he 
AppHcation for shall apply 2 to the Court which passed decree ^ or 
-execution. officer (if any) appointed in this behalf, or 

if the decree has been sent under the provisions hereinbefore con- 
tained to another Court then to such Court ^ or to the proper officer 
•thereof. 

(Note s). 

oia Act. 

This rule corresponds to the first para of S. 230. 

Difference between the old and the new Acts. 

For the words “ when '' and “ enforce,” (the words “ where ” and “ execute ” are 
respectively substituted in this rule. 

(General). 

(a.) An application for the transfer of a decree for execution is an application 
which involves a question relating to the execution of a decree and as 
such comes under S. 244, C.P.O. Therefore an appeal lies against an 
order rejecting it. 8 O.W.N, 576, D 

(6) Persons seeking rateable distribution of assets should apply to the Court 
prior to its realisation by the Court, and under S. 230, the decree- 
holder should gee his decree transferred for that pui-pose to that 
Court. 1 L.B.R. 121. E 

/.— “TAe bolder of a decree.** 

'(^u) If before transfer, a decree is sent to another Court for execution, the 
transferee of the decree has no right to apply to such Court for execu- 
tion, but should applj' to the Court which passed the decree. 2 A. 
283. F. 

1^6) An application by the transferee of a decree for execution after substitution, 
of his name, can be entertained only by the Court which passed the 
decree. If it is entertained by the Court to which the decree has 
been transferred and orders passed thereon, it is done so without any 
jurisdiction, and such order may be set. aside on appeal notwithstand- 
ing S. 678, C.P.C. 27 C. 488. G 

2. Shalt apply.** 
lleoesBity for application for execution. 

’To realise a decree a party must apply for execution. Even if he had attached 
property before judgment, in order to share in the rateable distri- 
bution under S. 295 (=S. 99 of the present Code), he must come with 
an exeoufcion application . 12 B, 400, H 

3, — Court which passed the decree.** 

(a) Every Court is bound to execute its own decree. It is only when the 
decree cannot be executed within its jurisdiction, that it should be 
sent to another Court, where execution can be had. 19 W.R. 346. I 
.(6) After the passing of a decree by a District kunsiS, the local area within 
whioji the cause of action arose and the judgment-debtor resided was 
transferred to another District Munsiff. , Still, the decree-holder should 
apply j^r execution to the Court which passed the decree. 26 0. 316 .J 
. , ‘40) A- d^ree pa^ed' by a Court subsequently abolished should he executed by 
tha Qqtwrt wjiioh has succeeded to its functions. 9 Bom.H.O.B. 113 ; 
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3.’—** Court which passed the decree.’*— (Concluded), 

(d) After passing of a decree, a Court of Sudder Ameeu was abolished and the 
execution of it was regularly issued by the Zillah Judge. It was held 
that, even after the re-establishment of the Ameen^s Court, the 
Zillah Court had jurisdiction to order execution. 7 W.R. 124. L 


- 5 ^.— To such Court.'* 

Upon transfer of a decree to another Court, an application for execution should 
be made to that other Court. 6 A.W.N, 31. M 

Power of the executing Court. 

Where a decree is transferred, the executing Court does not become f undue 
officio, by reason of an order to strike the petition off the file, but can 
entertain another petition for execution of the same decree. 1897 P. 

R. 70. N 


Oral application. 


11 . (1) Where a decree is for the payment of money the Court 

may, on the oral application of the decree-holder 
at the time of the passing of the decree, order 
immediate execution thereof by the arrest of the judgment-debtor, 
prior to the preparation of a warrant if he is within the precincts of 
the Court. 


(2) Save as otherwise provided by sub-rule (1), every applica- 
tion for the execution of a decree shall be in writ- 
■Writtenappiioation. signed and verified by the applicant or by 

some other person ^ proved to the satisfaction of the Court to be 
acquainted with the facts of the case, and shall contain in a tabular 
form the following particulars, namely 

(а) the number of the suit ; 

(б) the names of the parties 2 ; 

(c) the date of the decree ; 

(d) whether any appeal has been preferred from the decree ; 

(e) whether any, and (if any) what, payment or other adjust- 

ment 3 of the matter in controversy has been made 
between the parties subsequently to the decree ; 

(f) whether any, and (if any) what, previous applications 

have been made for the execution of the decree, the 
dates of such applications and their results ; 

(gf) the amount with interest (if any) due upon the decree, or 
other relief granted thereby, together with particulars 
of any cross-decree' 'whether passed before or after the 
date of the decree sought to be executed ; 

(h) the amount of the costs (if any) awarded ; 

(i) the name of the peyson against whom execution of the 

decree is sought :• tuid '* ' 
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{j) the mode in which the assistance of the Courts is required, 
whether — 

(i) by the delivery of any property specifically decreed ; 
(ii) by the attachment and sale, or by the sale without 
attachment, of any property ; 

(ill; by the arrest and detention in prison of any person \ 
(IV) by the appointment of a receives ; 

(v) otherwise as the nature of the relief granted may 
require. 

(8) The Court to which an application is made under sub-rule 
(2) may require the applicant to produce a certified copy of the 
decree 5. 

(Note s). 

Old Act. 

Sub-rulG (1) of this rule corresponds to S. 256 of the Code. 

Sub-rule (2) corresponds to S. 235 of the Code. 

When a decree is passed for a sum of money only^ and the 
amomit decreed does not exceed the sum of IfiOO rupees, the Court 
may, when passing the decree, on the oral application of the decree- 
holder, order immediate execution thereof by the issue of a warrant 
directed either against the person of the judgment-debtor if he is 
within the local limits of the jurisdiction of the Court or against his 
moveable property within the same limits. — (fif. 256 of the old Code). 

The application for the execution of a decree shall be in writing 
verified by the applicant or by some other person proved to the 
satisfaction of the Court to be acquainted with the facts of the case, 
and shall contain in a tabular form, the following particulars 
{namely) : — 

(a) the 7iumber of the suit ; 

(b) the names of the parties ; 

(c) t he date o f the decree ; 

(d) whether any appeal has been preferred from the decree ; 

(e) whether any and what adjustment of the matter m 

dispute has been made between the parties subsequently 
to the decree ; 

(f) whether any and what previous applications have been 

made for executio^i of the decree and with what result ; 

(g) the amount of the debt or compensation, with the interesU 

if any, due upon the decree, or other relief granted 
thereby ; 

(h) the amount of costs, if any, awarded ; 

(i) the name of the person against whom the enforcement of 

the decree is sought; and 
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(j) the mode m which the assistance of the Court is required, 
whether by the delivery of property specifically decreed, 
by the arrest and imprisonment of the person namedin 
the application, or by the attachment of his property 
or otherwise as the nature of the relief sought may 
require. — (S. 285 of the old Code.) 

Difference between the old and the new Acts. 

The differences and amendmenis are mimerous and minute, 

GENEKAL. 

A.— Cases to which 5. 235 does not apply. 

{a) An application for an order absolute under S. 89 of the Transfer of Property 
Act is not an execution application under S. 235, C.P.C., and so need 
not conform to the form prescribed by S. 235. 21 0. 818. 0 

(5) There is no section in the (J.P.O. under which an application for possession 
under a decree for redemption could be made. Such an application 
need not be in the form prescribed by 8. 235, C.P.O. 4 L.B.E. 83. P 

B.— Court's powers. 

In execution proceedings a Court cannot go behind the decree. 4 O.L.R. 97. Q 

C.-<^Execution application— necessity for, 

(a) A decree-holder who has made no application under S. 235, O.P.O., cannot 
claim, by a mere petition, to share in the rateable distribution under 
S. 295. 1889 P.R. 93. R 

(5) To realise a decree a party must apply for execution. Bven if he had 
attached property before judgment in order to share in the rateable 
distribution under S. 295 (=*8. 78 of the present Code), he must come 
with an execution application, 12 B. 400. S 

D. -Limitation— Defective execution petitions. 

(1) When applioations though defeotive 'save limitation. 

(a) An execution petition, though defective as not containing every particular 
menticnod in S. 235 (rule 11), and though not amended as required by 
S. 245 (r. 17), may still suffice to keep the decree alive, 6 M, 260; 16 
M. 142. T 

But see 23 0. 217, where 6 M. 250 and 16 M. 142 were dissented from. 

(5) But see 25 0. 694*2 O.W.N. 566, where it was held that the failure to 
mention the number of the suit and the date of the decree, in an 
execution petition, was not a material defect and so could not vitiate 
the application. D 

(c) An execution application against certain persons as legal representatives of 

a deceased judgment-debtor is in accordance with law, though it turns 
out subsequently that none of the above persons is the legal represen- 
tative of the deceased. 12 A.W.N. 241.. Y 

(d) Although by mistake a deceased judgment-debtor's name was mentioned in 

an execution petition,' it would be a step in aid of execution. 17 M. 76 .W 

(e) Failure, to give full particulars required by 0. XXI, r, 11 (2), ol. (/) will not 

prevent such applies tioh Wng ‘ in accordance with law.’ 12 A.W.N, 

lU. , . - ‘ ' jj. 


4082^ 62 
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GE N EE AL — {Concluded ) . 

D.— 'Limitation— Defective execution petitions— 

(/) In order that the application may be ‘ in accordance with law,’ it must 
surely ask for some relief which the law enables the Court to grant. 
IN.LR. 61. Y 

ig) An application for execution defective in not specifying the relief asked for, 
but which was received by Court w'ithout being objected to, as an 
invalid application under S. 236, and without returning it for amend- 
ment under S. 245 (r, 17), is an application in accordance with law and 
saves limitation. 1883 P.B, 23 (Civil) Z 

(li) If the application is in terms of S. 2.35, even if it is not accompanied by a 
copy of the decree required by the rules of practice, it will be an appli- 
cation in accordance with law. 28 M. 657. A 

( 2 ) An application for execution without complying with the provisions of r. 13. 
though defective in form, is a valid execution petition under rules 10 
and 11. 17 C. 631 (F.B.). ' B 

The minority held that it was not a valid execution petition. 17 C. 631. C 

(2) When applications, if defective, do not save limitation. 

{a) A barred decree cannot be revived by an inadvertent admission of an appli- 
cation for execution. 1864 O.P. Select Case, Part IV, No. 14. D 

(h) An application for execution not in accordance with the terms of the decree 
is not a step in aid of execution and would not save limitation. 1901 
P.E. 98. E 

(c) The interest due under the decree was not stated and the petition was not 

also amended under that head. It was not an application in accord- 
ance with law. lOA.W.N. 93. P 

(d) An incomplete execution application without specifying the mode in which 

the Court’s assistance was wanted, but requesting notice under B. 248 
(=0. XXI, r. 22) for the express purpose of saving limitation, wiU not 
amount to an act to save limitation. 9 C.P.L.R. 16. G 

Some other person.** 

Though the principal resides withih jurisdiction, the general attorney of the 
decree-holder, who satisfies the Court about his knowledge of the facts 
of the case, may verify the execution petition. 26 A. 164=523 A.W.N. 
209, H 

2,—** Names of the parties.** 

Where a person is 'named as a guardian ad litem in an execution application 
and notice under S. 248 (=sO. XXI, r. 22) is issued to him as such 
guardian, it must be presumed that he has been appointed guardian 
by implication by the Court. 6 C,L.I, 434. I 

" Other adjustment. ** 

Under S. 236, O.P.C., a party is bound to state in his application for execution 
any adjustment of the decree between the parties after the decree, 
whether such adjustment has or has not been previously certified to 
the Court. 2 M. 216 ; 10 B. 288. J 
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4.—*' Tbe assistance of the Court.** 

(а) In a suit under S. 539 ( = S. 92 of the present Code), defendants were 

appointed trustees of a temple with certain rules to guide them. 
The plaintiffs applied for execution and filed a darkhast praying that 
defendants be ordered to conform to the decree and if they failed, steps 
be taken according to law. It was held that the darkhast was not in 
accordance with S. 235, C.P.C., as it did not specify the mode in which 
the Court's assistance was sought. 19 B. 34. g 

(б) The decree-holder is not necessarily limited to the relief asked for in his 

application but may be granted other reliefs, which the law allows 
him. 33 C. 306 = 10 C.W.N. 297=3 C.L.J. 112. 

S , — ■ ** A certified copy of the decree. ** 

An execution application need not be accompanied with either the original 
decree or a copy. 9 W.R. 362 ; 11 W.R, 271 ; 16 W,R. 25. M 

12. Where an application is made for the attachment of any 
Application for moveable property belonging to a judgment debtori 
attachment of move- but not in his possession, the decree-holder shall 
judgment - debtor’s annex to the application an inventory of the 
possession. property to be attached, containing a reasonably 

accurate description of the same. 

(Notes). 

Old A . r . t . 

This rule corresponds to S, 230 of the Code, 

Difference between the old and the new Acts. 

For the word whenever,” the word whore " is substituted. * 

GENEKAL* 

Limitation. 

(a) Where no iuvontory of the moveables to be attached was filed and the exe- 
cution petition expressly stated that it was filed for saving limitation, 
it was not an application in accordance with law. 12 A.W.N. 70. N 

(t) Where no inventory of the property to be attached was filed, the execution 
petition was not in accordance with law. 12 A.W.N. 47 0 

(c) Where an application for attachment is made and it is not known what 
kind of property it is, which is to be attached, it being not known 
whether it is moveable or immoveable, the absence of an inventory will 
not prevent such an application being considered in accordance with 
law. 12 A.W.N, 66. p 

Belonging to tbe judgment-debtor. ** 

Inyestigation of title. 

Neither S. 214 of G.P.C. of 1869 nor S. 16 of Act XXIII of 1861, which corres- 
ponded to S. 286 of the O.P.O. of 1882, contemplated any inquiry 
before the Court whether the property belongs to the judgment-debtor 
or not. 3 B.L.R.A.O. 418=12 W.R. 329. q 
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Application for 13* Where an application is made for the 

^movea^^^ o°^ attachment of any immoveable property belonging 

perty to contain to a judgment-debtor, it shall contain at the 
certain particulars. 

(а) a description of such property sufficient to identify the 

same and, in case such property can be identified by 
boundaries or numbers in a record of settlement or 
survey, a specification of such boundaries or numbers ; 
and 

(б) a specification of the judgment-debtor’s share or interest 

in such property to the best of the belief of the 
applicant and so far as he has been able to ascertain 
the same. 

(N o tes). 
oia Acu 

This rule corresponds to 8. 287 of the Code. 

Difference between the old and the new Acts. 

(1) For the words whenever,” « the property,” “ it,'’ and therein,” the words 

“ where,” “ such property,” ** the same ” and “in such property ” are 
respectively substituted. 

(2) The words “also,” and “every such description .. the verifioation of the 

plaint ” are deleted. 

(3) The words “ and in case such property, .such boundaries or numbers ” are 

newly added. 


Limitation. 


(General) . 


(а) An application for execution without complying with the provisions of r. 18, 

though defective in form, is a valid execution petition under rules 10 
and 11. 17 0. 631 (F.B.). r 

The minority held that it was not a valid execution petition. 17 0. 631. S 

(б) An application for attachment which does not contain the particulars 

required by S. 237 (=ar. 13) is not one in accordance with law. 
12 A.W.N. 3. X 

(c) Where an application for attachment is made and it is not known what kind 
of property it is, which is to be attached, it being not known whether 
it is moveable or immoveable, the absence of an inventory will not 
prevent such an application being considered in accordance with law, 
12 A.W.K, 66. 11 


i. — "To tJbe best beHet of the appHcaat^** 

LlmltattoKi. 

^ ^ an execution application to attach immoveable property , the omission to 

verify the inventory of the property under 8. 287 is a mere irregularity 
and does not vitiate the application. 28 A. (1306), 263.¥ 
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14. Where an application is made for the attachment of any < 

^ . land which is registered in the of&ce of the 

Power to require n .v , 

certified extract from Ooliector, tne Oourt may require the applicant to 

OoUeotot’s register produce a certified extract from the register of 
in certain cases. i ° 

such omce, specifying the persons registered as * 
proprietors of, or as possessing any transferable interest in, the 
land or its revenue, or as liable to pay revenue for the land, and the 
shares of the registered proprietors. 

oia Act. 

This rule corresponds to S. 238 of the Code. 

Difference between the old and the new Code. 

For the words “ if the property be land registered in the Collector's Office, the 
application for attachment shall be accompanied by an authenticated 
extract,” the words ‘‘where an application .. a certified extract” are 
substituted. 

15. (1) Where a decree has been passed jointly i in favour of 

Application for i^iore persons than one, any one or more of such 

execution by joint persons 2 may, unless the decree imposes any 

eoree- o er. condition 8 to the contrary, apply for the execution 

of the whole decree * for the benefit of them all, or, where any of 
them has died, for the benefit of the survivors 'and the legal re- 
presentatives of the deceased, 

(2) Where the Court sees sufficient cause 5 for allowing the 
decree to be executed on an application made under this rule it shall 
make such order as it deems necessary for protecting the interests 8 
of the persons who have not joined in the application. 

(Note s). 

This rule corresponds to S. 281 of the Oode. 

Difference between the old and the new Acts. 

(1) For the words “if,” “representatives in interest,” “if,” and “pass,** the 

words “ where,” “legal representatives,” “where,” and “make” are 
respectively substituted. 

(2) The words “ or his or their representatives ” and “ so ” are deleted. 

(3) The words “ unless the decree imposes any condition to the contrary ’* and 

“ under this rule ” are new, 

GBNEB^AL. 

ic-^Appeal. 

(a) Where an order passed under S* 231, O.P.O., purported to decide questions to 
be dealt with under S. 244, O.P.O. (S. 47 of the present Oode), the 
party aggrieved is entitled to appeal* 2 M.L.T. 807. W 

(h) No appeal lies against an order passed under B. 231, O.P.C. 1 Bom. L.R, 
87«2aB. 628* j X 

(c) An order under S* 281 refusing to allow one of the joint decree-holders to 
execute the decree is appealable* 17 M- 894, /oWonred ; 1898 P.B. 28* Y 
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GrBNB R AL — {Continued ) . 

3. — Joint decree* 

(a) A decree making the defendants jointly and severally liable is a joint decree. 
12 B.L.R. 600=20 W.R. 31. Z 

(h) A joint-decree always remains a joint-decree notwithstanding any act or 
conduct of the decree-holder. 8 W.R. 132 ; 4- B.L.R.Ap. 41=13 W.R. 
128 ; 17 W.R. 497 ; 12 B.L.R. 600=20 W R. 31 ; 12 B.L.R. 604 note= 
12 W.R. 304 ; 2 W.R.Mis. 49 ; 8 W.R. 201 ; 5 W.R. 9. A 

3.— Joint judgment-debtor’s liability* 

{a) In a joint decree, the fact that one debtor had paid his quota of an instal- 
ment will not relieve him from his joint liability. 1 Agra Mis. 14. B 

{b) A decree remains joint though the decree-holder releases one or more of the 
defendants from liability. 16 W.R. 49 ; 6 C.L.R. 212. C 

Joint liability destroyed when. 

(a) In a joint decree against several defendants, a decree-holder by dealing with 
some defendants as if they were severally liable for certain respective 
shares, destroys the effect of the joint decree. 2 Hay 297. D 

{b) In the case of a joint and several decree for mesne profits, if it could be in- 
contestably proved that any one of the defendants had possession only 
of a particular land, he will be liable in equity only to satisfy the 
decree to that extent. 14 W.R. 176. B 

Determination of separate liability. 

The liabilities of joint judgment-debtors hiter se^ if not settled privately, can 
be determined only in another smt. 8 C.L.R. 34, F 

Limitation. 

A.-^JOINT DECREE-HOLDERS. 

(a) Every application made or proceedings taken by one or more of several 

joint decree-holders is made or taken in the interest of all and saves 
limitation. 8 W.R. 100 ; 11 W*R, 421 ; 21 W.R. 243 ; 22 W.R. 468 ; 
4 B.L.R. Ap. 41=13 W.R. 128 ; 6 W.R. Mis. 69 ; 6 W.R. Mis. 76, G 

(b) This is so even if arrangements are made among the decree-holders as to 

their relative shares in the decree amount, as it would not alter the 
character of the decree. 6 W.R. Mis. 76 ; 1 W.R. Mis. 1, H 

(c) This is so even if the application is^ made after the death of some of the 

decree-holders, as the application made would enure to the benefit of 
all. 1BX.R.A.C. 62; lOW.R. 96. 1 

(d) This is so even if some of the joint decree-holders take out separate execu- 

tions for their shares alone— as there was no severance of the decree, 
2 B.L.B.Ap. 47 = 11 W.R. 343 ; 13 W.R. 244, J 

(a) This is so even if the application is formally defective but accepted by Court. 
4 C. 605. K 

Limitation in partial executions. 

(a) An application to execute part of a decree, though irregular and ineffectual 
for the purpose, must, if made bona fide under a misapprehension of 
law, be regarded as a proceeding which keeps the decree alive. 15 
W.R. 449 ; 16 W.R. 29 ; 16 W.R. 267 ; 26 W.R. 70, L 
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GENERAL — {Continued} . 

Limitation — {Go7iiimied) . 

A.— JOINT DEGIlEE-HOLDERS.-^{CoMcZwd5d). 

(b) An application for partial execution of a ]omt decree by one of the joint 

decree-holders is not one according to law and consequently cannot 
keep the decree alive. 1 A. 231 ; 4 A. 72=^1 A.W.N. 120. M 

(c) A subsequent amended application after the decree was barred does not 

cure the defect. 4 A. 72=1 A.W.N. 120. N 

(<J) But if such partial execution is acquiesced in by the judgment-debtor with- 
out objection, he cannot subsequently impeach it on the ground of 
limitation as illegal. 7 A. 282=5 A.W.N. 41. 0 

(e) Though law does not allow partial execution of a joint decree, yet such an 
application in respect of so much of the relief granted to all as the 
applicant considers appertains to him individually, may keep in force 
the decree, 3 M. 79. P 

Limitation in partition decrees. 

(a) In decrees for partition, the execution taken out by one co-sharor is always 

on behalf of other co-sharers also and hence limitation does not apply. 
3 0. 661 = 2 O.L.B. 187 , 0 C. 668. Q 

(b) In a decree for partition, if one of the decree-holders be a minor, the dis- 

ability of minority will not help him in saving limitation. 13 M. 236,R 

(c) A father obtained a decree for partition and the son obtained a decree 

against the father for a share of whatever the father should acquire 
under the original decree, and applied for the execution of the whole of 
tho original decree . The son being an assignee in law, his execution 
application would keep the original decree alive. 14 M. 262=1 M.L.J. 
240. S 


Minors. 

(а) In the execution of a joint-decree, tho fact that one of the decree-holders 

was a minor would not entitle him to execute the whole decree or his 
share alone, after the period of three years from the last execution. 
26 M, 431 = 12 M.L.J. 165. T 

(б) In 1891, G and S minors obtained a decree. In 1902, when more than 

three years had passed since G had attained his majority and whilst 
S was still a minor, G applied to execute the decree. It was held that 
the application was not barred. 6 Bom. L.R. 647. U 

B.— JOINT JUDGMENT-DEBTOES, 

(a) Execution proceedings gainst some only of several joint judgment-debtors 
keep alive the decree against all. 9 W.R. 240. Y 

(5) But a joint judgment-debtor, who was not a party to a previous barred 
application which was allowed, is not precluded from showing that the 
said application was barred, was not in accordance with law, and would 
not afieot him. 27 0. 210. W 

Legal represehtatives. 

An applioationjjfor execution against one of the legal representatives of a deceased 
judgment-debtor keeps alive the decree against other representatives. 
3 A. 157 ; 12 B. 48, - X 
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(GENERAL— (CowcZwdei). 

ISTnii&iioti— -{Concluded] . 

B.-JOINT JUPGMBNT.DEBTORS.— (ConcZwdet?). 

Decree not joint. 

{a) Where the decree is nomioally in one document, but really contains separate 
decrees against separate defendants, execution against one or some will 
not save the decree against others. 6 W.R. Mis. 18. Y 

(6) Where the decree forirent is against two persons specifying the period for 
which each was liable, execution against one will not save limitation 
against the other. 1 B.L.R. (F.B.), 258=10 W.R. 30 ; 10 B.L.R. 269 
note=l0 W.R. 10. 2 

(c) But see 8 W.R. 80 where, in the case of a decree declaring separate liability 
in respect of a definite amount against each of several defendants, it 
was held that the execution against some alone would keep the whole 
decree alive. A 

Surety. 

{a) A , who agrees to pay the decree debt or the instalment if the judgment- 

debtors fail to pay, has got only separate liability, and as such any 
execution proceedings against him will not save the decree against the 
principals or vice versa, C W.R. Mis. 44, B 

(6) Execution against a surety, becomes a step in aid of execution against 
a principal, only when it was made to enforce a liability which was 
common to both. 23 B. 478. C 

Notiee. 

For an application under S. 231, O.P.O., no notice is necessary to the judgment- 
debtor, especially when he has deliberately disobeyed Court’s orders. 
33 0. 806=10 O.W.N, 297=3 O.L.J. 112. D 


Passed Jointly* ** 

The effect of a P.O. judgment being that each of two co-plaintiffs was entitled 
to a half of a taluk — it was held that one co-plaintiff could obtain 
execution according to the extent of bis interest in the estate. 9 0. 482 
=12 O.L.R. 611=10 I.A.4. B 


Of such persons , '' 

Transferees. 

[а) Where there are several joint decree-holders and some of them transfer 

their interest to third parties, these third parties will be allowed to 
execute the whole decree as joint decree-holders if justice requires it* 
24 W.R. 245. ' F 

(б) The transferee from one of the joint decree-holders is entitled to execute 

the whole decree for the benefit of all. 8 A.W.N, 262. Q 


Imposes any ndhditlon,” 

(a) The provisions of S. 231 (=0. XXI, r. 16) of O.P.O. are not applicable to 
the ease of joint decree-holders, the execution of whose decree is 
• conditional on their joint performance of a particular act. 6 A. 69=8 
A.W.N. 21L H 


(6) Where two co- plain Hffs' claim were decreed partly, and one of them 
appealed and the appellate Court reversed the decree and rejected! the 
plainti^’ claim', it was held that the other co-plaintiff could not exe- 
cute the original decree as he was also bound by the Appellate decision* 
II B. 6|96. , , . I 
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4,—** Apply for the execution of the whole decree.** 

A.— GENERAL. 

(a) Partial applications for execution of portions of a decree may be allowed, 

when the decree is complex and grants relief of different kinds to be 
obtained by different processes. 7 N.W. 9. J 

(b) When one of several persons entitled to the benefit of a decree seeks to 

execute it without joining others, he should apply under S. 207 of the 
0 P.O. of 1859. 19 W.R. 302. K 

(c) A discharge by one of several joint decree-holders, for the whole amount, 

will not be a valid discharge so far as the shares of the other joint 
decree-holders are concerned. 4 C.L.R, 70. L 

B.— EXECUTION OF THE WHOLE DEOEEE. 

[а) A joint decree-holder applied for execution of the whole decree, alleging that 

the other refused to join with him. The debtor said that he had paid 
more than half of the decree amount to the other who also admitted 
it. It was hold that the Court should have allowed execution for half 
the amount of the decree only. 3 C.L.R. 513. M 

(б) In an execution for the whole amount by one of several joint decree-holders, 

the debtor objected that he had paid out of Court a large portion of 
the decree amount to another joint decree-holder which was duly cer- 
tified to the Court, It was hold that the Court should determine 
whether such payment was fraud upon others and also what amount 
the latter were entitled to have out of the. whole decree. 9 0. 881» 
12 C.L.R. 666. N 

(c) Where payment is made out of Court to ono of several joint decree-holders, 

such payment will discharge the judgment-debtor, if it is proved to be 
for tho benefit of all and if it is certified to the Court. Otherwise it 
will operate as a discharge, only to the extent to which the payee is 
entitled in the decree. 1 N.L.R. 24, 0 

[d) One of two joint decree-holders applied for execution of the whole decree 

amount. The other had received a certain sum from the judgment- 
debtor but the payment had not been certified. It was held that the 
payment was valid only to the extent of the share to which the payee 
was entitled, and that this share having been ascertained and credit 
given for it, the decree should be executed in favour of the present 
applicant for the balance. 16 M. 343 «« 2 M.LJ. 60. P 

0.~BXECUTION IN PART. 

Oeneral. 

(а) An application for a partial execution of a joint-decree is bad and not 

maintainable. 18 M. 464. Q 

(б) Partial execution of an unsatisfied decree should not be confounded with 

the execution foe all that remaihs due'upon a decree, where the rest 
has been previously satisfied. 12 W.R. 370- R 

(c) Where one of several joint decree-holders applies for execution of his share 
only, and the joint judgment-debtors under the decree bad inherited 
the right in the decree df one of the joint decree-holders, it was held that 
the application was c<mteary to law, that so much of the judgment- 

4032 68 
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4.—^* Apply for the execution of the whole decree.’’— (Concluded)^ 

0.— EXECUTION IN -{Concluded). 

G eneral. — ( Concluded) , 

debt as had devolved upon the defendants had been extinguished, and 
that the application should have been made for execution in respect 
of the entire unextinguished portion of the judgment-debt. 5 A. 27 = 
2 A.W.N. 140. S 

Separate execution for their shares— not allowed. 

(а) The law does not allow the application for partial execution of a decree or 

separate applications by joint decree-holders for their shares in the 
decree. An application by one of several joint decree-holders enures 
for the benefit of all. 4 N.W. 90 ; 13 W.R. 244 ; 7 W.R. 535 ; 3 B. 
L.R. Ap. 21=rll W.R. 241 ; 17 W.R. 19 ; 23 W.R. 342 ; 7 W.R. 10 ; 
22 W.R. 354 ; 6 A. 27. T 

(5) Joint decree-holders are not entitled to apply separately for execution of 
their shares in the decree. 6 W.R. Mis. 65 ; 6 W.R. Mis. 76 ; 2 N.W. 
413. U 

Separate execution for shares- -when allowed. 

(o) A joint decree cannot be broken up. But S. 231 does not prevent the 
execution of such a decree against part of the property decreed. Also 
on proof of collusion of some of the decree-holders with the judgment- 
debtor, the other decree-holders were entitled to execute the decree to 
the extent of their shares. 6 A.W.N, 125, Y 

(б) When one of the joint decree-holders gives a hharjoai without the other’s 

consent, the others are entitled to execute for their shares. 4 A.W.N. 
65. W 

(c) Where two joint decree-holders, each entitled to one half, issued execution , 

and one of them after the other’s death received the whole amount of 
the decree, the representatives of the deceased were held entitled to 
execute for the half due to them. 2 B.L.R. Ap. 43=11 W.R. 262. X 

(d) Where a joint decree was passed in favour of two persons for costs and 

subsequently one died and the judgment-debtor himself was the legal 
representative of the deceased, the other was entitled to execute for 
the half of the decree-amount. 14 A.W.N. 15, Y 

Amendment of application for execution of a shave. 

(a) One of the joint decree-holder’s application to execute his share of the decree 
was allowed to be amended so as to convert it into an application to 
execute the whole decree. 7 W.R. 585. Z 

(5) One of the joint decree-holder 's application to execute his share of the 

decree could not in appeal be changed into an application to execute 
the whole decree. 8 B.L.R, Ap, 21=11 W.R. 241 ; 17 W.R. 19 ; 23 W, 
R. 342. A 

5i— ** Sufficient cause.'’ 

(a) The Court should use discretion and allow execution to one of several joint 
decree-holders, only when sufficient cause is shown. U.B.R. Yol. (1897- 
1901), p, 247. B 

(6) A oo-decree-holder should show cause to the satisfaction of the Court for 

applying alone for the execution of the decree. The Court must hear 
also the judgment-debtor's objections to it. 21 W.R. 31 ; 22 W R, 77.C 
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5 .— Sufficient cause.** — ^Concluded). 


(c) Any one of the joint decree-holders may execute the whole decree on behalf 

of all, and the judgment-debtor has no right whatever to object. 
8 M.L.J. 91. D 

[d) Where some joint decree-holders applied for execution of their shares alone 

and the others though they virtually joined in the application by 
signifying their consent, subsequently retracted their consent, it was 
held that the application was not maintainable. 24 W.E. 11. E 
5.—“ Protecting the interests.** 

(а) If the Court allows one co-decree-holder to execute the decree, it should 

make arrangements to protect the interest of the other decree-holders. 
2 Agra 183 ; 15 W.R. 169 ; 22 W.E. 204 ; 23 W.E. 282. F 

(б) A person, acting for himself and as guardian of the minor members of his 

family, obtained a decree which was adjusted by a bond in his favour 
alone. He certified to the Court under S.258, and the Court demanded 
security from him as there were some minor decree-holders. It was 
held that, being the manager of the joint Hindu family, no security 
could be demanded from him. 11 0.0. 246. G 

(c) If a Court allows one co-decree-holder to execute and he recovers in 
execution, all the monies so received, must be for the benefit of all 
the decree-holders. 16 W.E. 29 ; 1 B.L.E.A.C. 28. H 


16. Where a decree or, if a decree has been passed jointly in 
for more persons, the interest i of 

eieoutio°n*by^ trans- any decree-bolder 2 in the decree is transferred by 
feree of decree. assignment in writing 3 or by operation of law 

the transferee may apply for execution of the decree 5 to the 
Court which passed its ; and the decree may be executed 7 in the 
same manner and subject to the same conditions as if the appli- 
cation were made by such decree-holder : 

Provided that, where the decree, or such interest as aforesaid, 
has been transferred by assignment, notice 8 of such application 
shall he given to the transferor and the judgment-debtor, and the 
decree shall not be executed until the Court has heard their 
objections 9 (if any) to its execution ; 

Provided 10 also that, where a decree for the payment of 
money against two or more persons 12 has been transferred to one 
of them 18, it shall not be executed against the others, 

(Notes). 

01a Act. 


This rule ootresponds to S. 282 of the Code. 

Difference between the old and the new Acts. 

(1) For the words “ if,” “ he,” “ such ” and “ several,” the words “ where,” “ is,” 

“ its ” and “ two or more " are respectively substituted. 

(2) The words “ from the decree-holder to any other person,” “ if that Court 

thinks fit ” and “in writing ” ate deleted. 

(8) The words “ or if a decree. . . . the interest of any decree-holder in the 
decree,” “ of the decree,” “ or suoh interest as aforesaid ” and “ the 
payment of ” are newly added. 
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GENERAL. 

I.— Scope of the section. 

(а) S. 282 appears to recognise a transfer before the transferee applies to exe- 

cute it. There is nothing in the section to make transfers of decrees 
conditional upon obtaining Court’s sanction. 2 M.L.T. 93. I 

(б) The substitution of assignee’s name on the record in heu of the original decree- 

holder is not a condition precedent to the assignor’s passing title 
under the assignment. 9 A. 46=6 A. W.N. 287. J 

Assignee not allowed to execute under a special law. 

(c) Under S. 148 (/a) of the Bengal Tenancy Act, the assignee of a decree for 

arrears of rent cannot be allowed to execute it. But execution cannot 
be refused if, before the Tenancy Act came into operation, the assign- 
ment had been recognised by the execution Court under S. 232, O.P.C. 
14 0. 380. K 

Mortgage decree. 

(d) A mortgage suit does not end till sale actually takes place, though an order 

absolute might have been passed. It is a pending suit till the end of 
sale. So, an application made by the representatives of a deceased 
decree-holder to substitute their names before sale is governed by 
S. 372, C.P.O, ( = 0. XXII, r. 10) and not by S. 232 or 265 ( = S. 64 of 
the present Code). 9 O.W.N. 171. 

Transferee of a mortgage decree— -his powers. 

{«) The provision of law under S. 99 of the Transfer of Property Act applies to 
a transferee of a money-decree obtained by a mortgagee, even though 
such transferee cannot institute a suit under S. 67 of Transfer of 
Property Act. 17 M:.L.J..503 = 8 M.L.T. 107. M 

Exectttiog Court cannot question validity of transferring Court’s order under 
S. 232 (r. 16). 

(/) A Court to which a decree is sent for execution has no jurisdiction to ques- 
tiou the validity of an order passed by the original Court recognising 
an assignment of the decree. 156 P.L.E. 1906. H 

Representative of the decree-holder— Court’s powers— Limitation. 

(p) If application is made to execute a deceased person’s decree, the Court should, 
in its discretion, put one of the applicants at least on record and take 
such steps as would protect the interests of other claimants. 20 W.R. 

51. 0 

(jli) tf the decree- holder dies pending appeal and some are brought on record in 
appeal as his representatives, the executing Court must also put the 
names of these on record as a first amendment. 20 W.B. 61. P 

2 .— Appeal, &c. 

I.— REFUSING EXECUTION TO THE TRANSFEREE. 

(i) Appeal lies and suit does not lie* 

(a) An appeal lies against an order refusing execution under S. 282 to a trans- 
feree, by operation of law, os the transferee is to be regarded as the 
representative of the original decree-holder, within the meaning of 
cl. (o) of S. 244, C.P.O. , 11 B. 606. ' Q 
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GB NEB A L — ( Continued ) . 

3 . — Appeal, dfcc — (Gontinu&d), 

I.— REFUSING EXECUTION TO THE TRANSFEREE— (Oonciiw^ed). 

(6) An order refusing to recognise the transferee of a decree may be regarded 
as an order under S. 24:4 and is therefore appealable. 26 M, 383. r R 

(c) The order under S. 232, refusing to recognise or refusing to allow the 

execution application of the legal representative of the decree-holder 
without even any enquiry, is appealable. 11 O.W.N, 239. A suit 
brought without preferring an appeal to such an order, should be dis- 
missed. 16 M.L.J. 27. S 

(d) When an order dismissing an application under S. 232 has been allowed to 

become final , no suit will be allowed to be brought to establish a right 
to execute the decree. 28 A. 613—A.W.N. (1906), 133—8 A.L.J. 428.T 

(ii) Suit may be considered as an application under S. 244. 

(a) In • the case of an acquisition by transfer of partial interest in the decree, 

the transferee applied to the Court for recognition as transferee. Being 
a partial transferee he was not recognised, and ho brought a suit to 
enforce his purchase against the judgment-debtor who pleaded bar 
under S. 244. It was held that ho vs as entitled to bring the suit if he 
cannot come under S. 282, and that, if be can come under S. 232, the 
plaint may bo considered as an application for execution under 
S. 244, C.P.O. 28 M. 64. U 

(b) An order refusing to recognise the transferee of a decree is appealable under 

S. 244, No separate suit lies for declaration that he is the assignee of 
the decree. In such a separate suit, the plaintiff without asking the 
lower Court asked the High Court to treat it as an execution petition 
for the first time, and the High Court declined to do so. 1 A.L.J. 61. Y 

(iii) Appeal does not lie, suit does. 

(а) The refusal to recognise and allow execution to an assignee of part of a 

decree is an order under S. 232, and nob an order under S. 244, and is 
therefore final. 1896 P.R. 78. W 

(б) No appeal lies from an order under S. 282, G.P*C., rejecting an application 

by an assignee. 7 A. 467 « 5 A.W.N. 72 ; 20 A. 689-18 A.W.N. 145. X 

(c) The assignee of a decree, whose application under S. 232 was rejected, can 

bring a separate suit for a declaration that he is the person entitled to 
execute the decree. 7 A. 467 A.W.N. 72 ; 20 A. 6S9«18 A.W.N, 
146. Y 

(d) Where a transferee decree-holder’s petition for recognition was rejected 

under such oircumstanoes as would not debar the applicant from making 
a fresh application to the same efiect, it was held that he might bring 
a suit for declaration of his right as a transferee 16 A.W.N. 201, Z 

(iv) Sait Uea against assignor. 

The assignee for value of a decree obtained by two persons, one of whom was a 
minor, applied for execution under S. 232, C,P,0., but was refused. He 
can sue his assignor for the sum paid by him for the assignment* 
16 M, 326* A 

XI.--ALIXiWma BXaOUTION TO THE TRANSFEREE. 

(1) Appeal lies. ^ 

, An order, allowing the substitution 6f the name of a transferee decree-holder is 
an order under 244 and is appealable* 11 A.W.N, 87 ; 26 A. 443. B 



500 


Act Y of 1908 (CODE OF civil peocedubb). [O. XXI, r. 16 

GrBNEE AL — {Concluded) , 

3.— Appeal, &c — {Goncluded). 

n.— ALLOWING EXECUTION TO THE TEANSEBREE,— (Co?^cZ«<2«d). 

(ii) No appeal lies. 

Under S. 11, Act XXIII of 1861, no appeal lay from an order passed under S. 208 
of Act VIII of 1859 substituting the name of the assignee in lieu of the 
original decree-holder. 4 B.L.R.A.O. 200 « 13 W.R. 224. ContTd see 
9 Bom. H.O.R. 49. C 


3. — Limitation. 

1. --.LIMIT ATION^UNDER ART. 170. 

( 1 ) Application for recognition. 

(u) Instead of an application for execution, an application for recognition put 
in by a transferee decree-holder, is an application to take a step in aid 
of execution in accordance with law. IS M.L.J, 24. D 

(h) An application by the legal representative of the deceased decree-holder, 
for recognising him as the decree-holder, is not prohibited by the Code. 
Such an application is a step in aid of execution, 17 M.L.J, 476. E 

(ii) Application for execution. 

(а) An application by a transferee decree- holder for recognition and for attach- 

ment and sale of property hypothecated under the decree without 
filing also an inventory, is still a valid application under law, as the 
other prayers beyond that of recognition were superfluous and should 
not have been made at that stage. 10 A.W.N. 246. F 

(б) An application for execution by a transferee of a decree is an application by 

the ‘ decree-holder,* within the meaning of S. 2, C.P.O., and is, there- 
fore, in accordance with law, within the meaning of the Limitation 
Act. 2 M.L.T. 339. G 

(c) An application for execution made by a transferee decree -holder, though 

unsuccessful, is a step in aid of execution. 19 A.W.N. 16. H 

(d) An application for execution made by a transferee of a decree and rejected, 

would not save limitation. A.W.N. (1907), 39# I 

(iii) Application for transmission and notice. 

An application by an assignee of a decree for transmission of the decree and for 
notice to issue under r. 16 can only be treated as one for execution. 
29 0. 236. J 

(iv) Application for bringing in heirs of the Judgment-debtor on record. 

There is nothing in S. 232 which would prohibit the transferee of a decree from 
applying for and obtaining an order to bring in the representatives of 
a deceased judgment-debtor. Such an application is a step in aid of 
execution. 17 M.L.J. 486—3 M.L.T. 21. K 

I1.-LIMITATION UNDER ART. 180. 

Where notice was issued, under r. 16 and r. 22, for execution, and further 
proceedings were dropped, it was held that there being no order made 
by Court, such notice alone did not operate as a revivor of the decree 
sa pet art. 180 of the Limitation Act. 30 0. 979 «7 C. W.N. 793. L 
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The interest.^* 

(а) One of two decree-holders may assign his interest ; and the assignee will 

be allowed to execute unless the judgment-debtor is able to show that 
it will prejudice him. 19 M. 306=6 M.L.J. 172. jf 

(б) One of the representatives of a deceased decree-holder may transfer his 

rights under the decree and the Court can recognise it under S 232 
O.P.C. 11 B. 153. N 

(c) V7here one of several joint decree-holders applies for execution of his share 

only, and the joint judgment-debtors imder the decree had inherited 
the right in the decree of one of the joint decree-holders, it was held 
that the application was contrary to law, that so much of the judgment- 
debt as had devolved upon the defendants had been extinguished, and 
that the application should have been made for execution in respect 
of the entire unextinguished portion of the judgment-debt. 6 A. 27 = 
2 A.W.N. 1^0. 0 

(d) Legislature does not prohibit transfer of a portion of a decree. Provided 

the whole decree is executed, the transferee of such a portion will be 
allowed to execute the decree. 21 W.R. 11, diss.; 17 0. 311. P 

(fi) It was doubted whether purchasers of a share in a decree could be added on 
record under S. 208 of the O.P.C. of 1869 as co-decree-holders. 21 
W.R. 11. Q 

(/) See also cases under the general head ‘ Appeal * where transferees of part of 
the decree were not allowed execution. 

(gf) N.B.— Now by the present amendment all such transfers will be recognised. 
Any decree ••holder.^* 

The word * decree-holder ’ in S. 232 means the decree-holder in fact and not the 
person who will be entitled to be a decree-holder in equity. So where 
a decree to be passed in favour of a party was transferred during 
pendency of a suit, such a transferee was not allowed to execute the 
decree passed afterwards. 17 M.L.J. 391 « 2 M.L.T. 197. R 

3.— ** Assignment in ^^rlting, 

(а) If the transfer is by assignment and in writing, then S. 232 enables the 

transferee to apply for and the Court to proceed to execution in the 
manner stated therein. 9 B. 179. S 

(б) An assignee of a decree under an oral agreement has no locus standi to 

apply for execution of the decree. 16 B. 807. T 

(c) The sale of property for the possession of which the vendor has obtained a 
decree, does not, necessarily, carry with it the right to execute the 
decree. 30 A. 28«A.W.N. (1907), 280=4 A.L.J. 769. U 

4,^** Operation of law.** 

A.— Cases of transfers by operation of law. 

(a) The holder of a certificate of administration granted under S. 7 of Bom, 
Reg. VIII of 1827 is a transferee by law within the meaning of S. 232, 
O.P.C. 11 B. 868. Y 
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Operatioa of law (Concluded). 

A. —Cases of transfers by operation of law (Concluded). 

(b) A person attaching a decree is a representative of the decree- holder, and if 

both the attaching Court and the Court, which passed the decree 
attached, be the same, it should allow execution of the decree by the 
attaching creditor. 15 C. 371. W 

(c) If a decree is transferred to one as benamidar for the actual purchaser, the 

latter is entitled to execute the decree and he should apply under 
S. 232, O.P.O. 21 M. 388. X 

(d) The official assignee obtained a decree against the debtor of an insolvent. 

Subsequently the insolvent compounded with his creditors and 
transferred his eSects to B who stood as surety and promised to pay 
the insolvent’s creditors. So the Court cancelled the adjudication 
and ordered the official assignee to make over the estate of the 
insolvent to him, B now applied for the execution of the decree 
obtained by the official assignee. It was held that he was a transferee 
by operation of law and, therefore, could come in under S. 232, C.P.C. 
4 C.W.lSr. 785. Y 

(e) Upon the death of the full owner, the mother obtained a probate of the will. 

Then as executrix she obtained a decree for rent. In the meantime her 
minor son disputed the will and the probate was revoked. He was 
subsequently allowed, under S. 232, C.P.C. , to execute the rent decree 
obtained by his mother as executrix, on the ground that his succession 
to his father’s estate was by operation of law. 16 C. 847 ; 21 M. 353. Z 
(/) A left properties to B in trust for C with directions to assign the properties 
to 0 as soon as ho came of age. B as trustee sued some persons for 
money and pending the suit transferred all properties including chose 
in action to 0. But C was not substituted in the suit and a decree 
was passed in favour of B. Long after the period, 0 was allowed to 
execute the decree, as a transferee * by operation of law ’ under S. 232, 
C.P.C. 11 B. 606. ' A 

(^) A obtained a decree for possession against B, Then C sued A claiming the 
same property in which a consent decree was passed allowing 0 to 
execute A*s decree. It was held that, under S. 208 of the O.P.O. of 
1859, 0 could execute A’s decree against B, though B was not a party 
to the second suit. 1 N.W. 84 ; Ed. 1873 (31). B 

B. — Case where there was no transfer by operation of law. 

During the life-time of the father and in the absence of any proper assignment, 
a son cannot execute the father’s decree. 4 A.W.N. 89. C 

C. -'Succession certificate. 

(i) Necessity for it. 

(a) Under S. 232, transfer by operation of law cannot be recognised, unless a 

succession certificate is produced m cases in which a succession 
certificate is necessary. Execution allowed without such a certificate 
becomes invalid. 1893P.B. 37. D 

(b) Under S. 208 of Act VIII of 1859, it was not essential that a certificate 

should in every instance be obtained by a representative before he 
can be allowed to apply for execution. 7 W.R. 393. B 

(ii) Limitation. 

An application for execution by the heir .of the deceased deor^e-holdbt under 
S, 932 may be in accordance with law, notwitbstahding the fact that 
no succession certificate is filed with it. 189$ P.B. 84, *F 
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5.--’**For execution of the decree*** 

Where pending execution a decree is transferred, the allowing of the assignee 

proceed with the execution, without a formal application from him, 
is merely an error of procedure and not an error affecting the merits 
of the case. 26 C. 250, 0 

5.—** To the Court which passed it.** 

A.—General. 

(а) The expression “the Court which passed the decree ” includes the Court 

which, by reason of a transfer of jurisdiction, has jurisdiction in 
respect of the subject-matter of the suit. 12 C.W.N. 869. H 

( б ) The word * Court ’ in S. 208 of Act VIII of 1859 did not include the Court to 

which a decree has been transferred for execution. B.L.E, 497 = 14: 
W.E. 65, I 

B. — Assignee to apply to the original Court* 

(it) The assignee should apply to the Court which passed the decree, to 
recognise hia title and to substitute his name in lieu of the plaintiff. 
9 Bom. H.O.B. 46 ; 9 Bom. H.C.R. 49 ; 4 N.W.P. 90 ; 2'All. 283 ; 27 

C. 488. J 

(h A transferee decree-holder should apply to ihe Court which pa.ssed the 
decree, to recognise his transfer, and transfer the do lee to anoino 
Court for execution against the judgment-debtor as well as his surety 
under S. 336. 26 M. 258. K 

C.— The transferred Court has no jurisdiction. 

(а) If before transfer, a dooroo is sent to another Court for execution, tho 

transferee of the decree has no right to apply to such Court for 
execution, but should apply to the Court which passed the decree. 
2 A. 283. h 

( б ) A Court to which a decree has been transferred cannot give permission 

under S. 232 to continue execution proceedings begun upon the appli- 
cation of the decree-holder since deceased. Such permission can be 
granted only by tho original Court. 11 0.0, 112. M 

(c) The Court to which a decree was transferred for execution cannot entertain 

an application by a subsequent transferee decree-holder for a rateable 
share in tho assets. 25 A. 448. K 

(d) An application by the transferee of a decree for execution after substitution 

of his name, can be entertained only by the Court which passed the 
decree. If it is entertained by the Court to which the decree has been 
transferred and orders passed thereon, it is done so without any 
jurisdiction, and such order may be set aside on appeal notwithstanding 
S. 678, C.P.O. 27 0. 488. a 

7.— “May be executed*** 

A.— Court’s discretion to recognise. 

(а) S. 208 of Act VIII of 1869 put the transferee of a .decree in the position 

of the original decree-holder. 7 W.E. 205. P 

( б ) The transferee of the entire decree by operation of law, is entitled to como 

into the shoes of the decree-holder and execute the decree* 1 N.L.R, 
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7.— “/May be executed.* ’^(Continued). 

A. —Court’s discretion to recognise— (CowcZwded). 

(c) If the assignment be in writing or by operation of law, the Court has a 

discretion under S. 232 to recognise it or not. 15 B. 307. R 

(d) A decree-holder can execute a decree as a matter of right ; but an assignee 

can do so only with the Court’s permission, which depends entirely 
on the Court’s discretion. 15 W.R. 283 ; 9 Bom. 179. S 

{e) It is only when the assignee comes forward and claims execution for himself 
instead of the original decree-holder, that an execution Court can 
notice it and exercise its discretion under S. 208 of the O.P.O. of 1859. 
10 W.R. 354. T 

B.— Discretion to be reasonably exercised. 

<o) The discretion vested in Courts under S. 232, C.P.C., must be exercised 
reasonably. The mere fact of existence of a cross-claim against the 
assignor by the judgment-debtor, is no ground for refusing 
recognition of the assignment and issue of execution. 15 C. 446. U 

(6) S. 232 gives the Court discretion to allow the transferee of a decree to 
execute it. And the appellate Court will not interfere, unless it is 
shown that the discretion is improperly exercised. 2 C.P.L.R. 46. Y 

C. — Cases where petition was allowed by Court in its discretion. 

■(a) The transferee from one of the joint decree-holders is entitled to execute the 
whole decree for the benefit of all. 3 A.W.N. 262. W 

(6) Where there are several joint decree-holders and some of them transfer their 
interest to third parties, these third parties will be allowed to execute 
the whole decree as joint decree-holders if justice requires it. 24 W.R. 
245. X 

(c) A Court cannot refuse execution to a transferee-deoree-holder on the ground 
satisfaction of the decree to the original decree-holder by an uncerti- 
fied payment out of Court. 4 O.PX.R. 132. Y 

{d) When a transferee decree-holder applied for execution and the judgment- 
debtor wanted to set off a decree obtained by him against the original 
decree-holder subsequent to the transfer, it was held that the time of 
purchase was immaterial for the purposes S. 209, C.P.O, of 1859. 
1876 0. P. Select cases, Parc X, No. 38. Z 

(e) The fact that, if allowed, a decree would be executed against a particular 

judgment-debtor, in order to benefit another judgment-debtor, is no 
ground for refusing to allow the assignee of he decree to execute it, 
8 M. 466. A 

Dt— Cases where petition was not allowed by Court in its discretion. 

(a) Certain persons alleging to be the transferee of a decree by operation of 

Jaw applied for recognition. Their transfer was disputed and was 
sub~judice in another suit. The District Munsiff dismissed their 
execution petition, as, under both Ss. 232 and 244, he had the disore- 
, tion to stay execution or dismiss the petition. 28 M. 367. B 

(b) This rule does not apply to cases where the right to an equitable 

in the decree is seriously contested and was not intended to , ehable a 
Court to try, on an application for execution, stmh an inaportent queS'- 
ti<m ^ the legitimacy of an heir to the original deorae-holdet^ ,2 0. 827 
, asi4 l.Af 66, , ' ® 
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7. — May be executed.** — (Concluded). 

D.— Cases where petition was not allowed by Court in its discretion 

— (Concluded). 

i(c) So also where the decree was purchased henami and there was a dispute as 
to who was the real purchaser of the decree. 3 (J. 371 « 1 0.L.R. 331 . D 
{d) A Court disallowed an assignment and refused to recognise it where the 
assignor was liable under a cross-decree for a considerable sum to the 
judgment-debtor. 8 W.R. 202. E 

a.— “ Noticed* 

(а) If the decree is transferred after the death of the judgment-debtor, the notice 

of the transfer mentioned in S. 232 should be served on the represen- 
tatives of the judgment-debtor. 11 B. 727. F 

(d) A decree not being a ‘ debt ’ withio the meaning of 8. 131, Transfer of 
Property Act, no "express notice need be given of its assignment. 
Notice given under this rule is enough. 24 B. 602. , G 

P.— “TAe/r objections,** 

u) The assignee of an assignee of a decree-holder applied for recognition under 
S. 232. The original assignee was dead and his representatives were 
not cited. It was held that the judgment- debtor had no locuc atandi 
to raise rho objection that the original assignee’s representatives were 
not served with notices, and that it was not necessary to cite the 
representatives of the said original assignee. 0 A. 46=G A.W.N. 287 .H 

(б) In an execution by the assignee of the decree, the judgment-debtors were not 

allowed to plead nullity of decree on the ground that it was obtained 
by fraud 16 B. 307. i 

/G,— • ^ Provided. ** 

The object of the proylso. 

The object of S. 232, cl. (b) is not to deprive the judgment-debtor, who gets the 
transfer of a decree, of all relief, but merely to impose upon him the 
duty of proceeding by a suit for contribution, 10 Bom. L.R. 89 « 8 
M.L.T. 176 = 82 B, 106. j 

//.—“For payment of money.** 

(а) The expression “a decree for money against several persons” in S. 232 

means a personal decree for money against the defendants, and does 
not extend to a decree which may become a personal decree for money 
on determination by Court. It applies only where, in the decree, there 
is a distinct order upon the defendants personally to pay the money, 
31 B. 308=9 Bom. L.R. 409. K 

(б) A mortgaged properties to B, C bought the properties in Court-auction 

subject to the mortgage of B. B sued A and 0 on the mortgage and 
obtained a decree for sale and a personal decree against A. 0 got 
transfer of this decree from B. Ho was allowed to execute it against 
A, as under the 2nd proviso, it was not a decree for money personally 
due by two or more persons. 11 0. 898. E 

(o) There was a mortgage decree against two persons. Before execution, the 
8 as. share of one of them in the property was sold in auction under 
Bengal Act VII pf 1868 and one A bought it. In order to prevent the 
decree-holder from proceeding against the share m his hands, A bought 
the mortgage decree and proceeded to execute it against the other half 
share^ It was held that he could do so and that, if any equity should 
arise awbng them^ the decretal amount should be distributed over the 
, v^hole property, ^d/that it should he enforced by an independent 

suit. 4 CxrE; 166. . M 

‘ ' ' 1,'' ' ' 
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12.— Against two or more persons*^* 

A decree directed that A should pay certain amount and costs and B should 
pay certain other amount and costs. The decree was transferred to B. 
B could execute the decree so far as it was passed against A. 10 Bom. 
L.R. 89 = 3 M.L.T. 175 = 32 B. 195. K 

13> — ^*To onff of them,** 

It is doubtful whether a transferee of a decree can be debarred from executing it 
on the ground that the transfer is beiiami. But if one of the co-judg- 
ment-debtors is thn person who pays for the transfer, then the benami 
transferee cannot be allowed to execute it. 2 O.P.L.R. 46. O 

17. (1) On receiving an application for the execution of a decree 
Prooedure on as provided by rule 11, sub-rule (2), the Court shall 
tion for axecutton°of ascertain whether such of the requirements i of 
decree. rules 11 to 14 as may be applicable to the case 

have been complied with ; and, if they have not been complied with, 
the Court may reject the application, or may allow the defect to be 
remedied 2 then and there or within a time to be fixed by it. 

(2) Where an application is amended under the provisions of 
sub-rule (1) it shall be deemed to have been an applujation in accord- 
ance wich iaw 3 and piesenled on the date when it was first presented. 

(S) Every amendment made under this rule shall by signed or 
initialled by the Judge. 

(4) When the application is admitted, the Court shall enter in the 
proper register a note of the application and the date on which it was 
made, and shall, subject to the provisions hereinafter contained, 
order execution of the decree according to the nature of the applica- 
tion ; 

Provided that, in the case of a decree for the payment of money, 
the value of the property attached ^ shall, as nearly as may be, 
correspond with the ampunt due under the decree. 

(Notes). 

Old A.ct. 

This rule corresponds to S. 245 of the old Code. 

Difference between the old and the new Acts. 

(1) For the words “sections 235 to 238,” “it to be amended,” “fixed by the 

Court,” “section,” “attested by the signature of” and “for which 
the decree has been made,” the words “ rules 11 to 14,” “ the defect to* 
be remedied,” “ to be fixed by it,” “ rule,” “ signed or initialled by ” 
and “ due under the decree ” are respectively substituted* 

(2) The words “ if the application be not so amended, it shall be rejected,” and 

“ of the suit ” are deleted. 

(3) The words “as provided by rule 11, sub-rule (2),” “proper,” “subject to 

the provisions hereinafter contained” and “the payment of” are 
newly added. 

(4) Sub-rule (2) is new. 
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Such of the requirements.** 

{1) Filing decree. 

S. 15 of Act XXIII of 1861 (S. 215 of O.P.C. of 1859) did not make it essential 
that the decree itself should be filed, but only required certain parti- 
culars specified in S. 215 ot O.P.C. of 1859. 4 W.R. Mis. 16. P 

(2) Investigation of title. 

Neither S. 214 of C.P.C. of 1859 nor S. 15 of Act XXIII of 1861, which corres- 
ponded to S. 236 of the O.P.C. of 1882, contemplated any inquiry- 
before the Court whether the property belongs to the 3 udgment-debtor 
or not. 3 B.L.R.A.C. 413^ 12 W.R.* 329. Q 

<(3) Terms of the decree. 

Under S. 15 of Act XXIII of 1861, if an application for execution corresponds 
with the terms of the decree, it should be admitted. If the decree 
needs correction, the executing Court cannot correct it, but the Court 
which passed it should be moved. 8 W.E. 277. R 

Allow the defect to be remedied.** 

(1) Application for amendment. 

(a) An execution application was ordered to be amended within one week, 

The order was disobeyed but no order rejecting the application was 
passed. After a month, the applicant applied for leave to amend the 
application and it was granted. It was held that this was not ultra 
vires under S. 245, 0.P..0. 8 0. 479 «10 OX.R. 619. S 

(b) An application to amend an execution petition by inserting a reference to a 

former decree should have been allowed by the Court under S. 245, 
O.P.C. 17 M. 67. . T 

^2) Cases where amendment was allowed. 

{a) A Judge’s decree wan appealed against and the High Court dismissed the 
appeal. Before and after the dismissal of the appeal, execution was 
being taken out regitlarly on the Judge’s decree, when defendant 
objected. It was held that the defect was merely formal and the Court 
should have asked the decree-holder to amend the application under 
S. 246. 6 A.W.N. 304. U 

(6) Under S. 15 of Act XXIII of 1861, a Judge should not reject an execution 
application on the ground of an irregularity in form. He should 
either return it for correction or cause the correction to be made. 6 
W.R, Mis. 15. y 

{3) Case where amendment was not necessary. 

Overstating the amount due m the execution petition will not prevent the 
decree-holder from recoverin| by execution what is due under the 
decree ; nor will he be obliged to amend his application under S. 246, 
O.P.C. 16 A.W.N. 18. W 

3.^** In accordance with law.** 

LIMITATION. 

<1) Application defective under rule 11. 

(a) An application for execution defective in not specifying the relief asked for, 
but which was received by Court without being objected to, as an 
invalid application under S. 236, and without returning it for amend- 
ment under S. 246, is an application in accordance with law and saves 
limitartion . 1888 P.R. 28 (Civil). X 
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accordance with {Concluded), 

LIMITATION — {Concluded). 

{b) An execution petition, tliouglL defective as not containing every particular 
mentioned in S. 236 (rule 11), and though not amended as required by 
S. 246 (r. 17), may still suffice to keep the decree alive. 6 M. 250 ; 16 

M. 142* Y 

(c) But see 23 C. 217» where 6 M. 250 and 16 M. 142 were dissented from, Z 

(<^) But see 25 C. 694—2 C.W.N. 656, where it was held that the failure to 

mention the number of the suit and the date of the decree, in an 
execution petition, was not a material defect and so could! not vitiate 
the application* A 

(e) Amendment of the date of the decree in an execution petition, after the 
period of limitation, relates back to the original date on which the 
petition was filed and the petition therefore was not barred. 13 A,W. 

N. 112 ; 20 A. 478=18 A*W.N. 128. . B 


(2) Application defective under rule 13. 

((i) An execution application was filed within time without complying with 
the provisions of S. 237 (rule 13). Subsequently, after the period of 
limitation amendment for conforming with rule 13 was applied for 
and granted. It was held that the original application and the amend- 
ment under S* ^6 should be considered as one and that the appli- 
cation was not barred. 14 0. 124. See also 17 0. 631 (F,B‘.). C 

(6) An application for execution without complying with the provisions of rule 
IS, if admitted and registered under S. 245 without any amendment,* 
is a valid application. 17 C. 631 (F.B.^. B 

The minority held that iit was not a valid application. 

(3) Application, defective and not verified. 

A defective application which was also not verified was presented on the xe-open- 
ing day of the Court, but was returned and duly amended under 
S. 247 (r. 17) and was presented again after the period of limitation. 
It was held that no valid application was made and so it was barred* 
26 M. 101 = 1*? M.L.I. 436v ' . 

Value of the property attached,*’ 

Petitioner objected to certain attachment on the ground that the previous 
attachments would be more than enough ^o satisfy the decree. Without 
an enquiry the petition was disallowed. Held that the order was under 
S, 244 ( = S. 47 of the new Code) and appealable. The petition was 
remanded for enquiry. 8 A,W.N. lf)6. F 


18. (1) Where applications are made to a Court i for the exe- 
Bxeoution in case cution of cross-decrees 2 in separate suits for the 
of oross-decrees. payment of two sums of money 3 passed between 
the same parties * and capable of execution 5 at the same time by 
such Court, then— 

(•a) if the t’Sfo.&unjs are equal, satisfaction shall be entered 
uppnijhq^ decrees ; and 



609‘ 


0. XXI, r. 18] Act Y of 1908 (codb of civil proobdube) 

(6) if the two sums are unequal, execution may be taken 
out only by the holder of the decree for the larger sum' 
and for so much only as remains after deducting the 
smaller sum, and satisfaction for the smaller sum shall 
be entered on the decree for the larger sum as well as 
satisfaction on the decree for the smaller sum. 

(2) This rule shall be deemed to apply where either party is an 
assignee ^ of one of the decrees and as well in respect of judgment- 
debts due by the original assignor 7 as in respect of judgment-debts 
due by the assignee himself. 

(3) This rule shall not be deemed to apply unless — 

{a) the decree-holder in one of the suits in which the decrees 
have been made is the judgment-debtor in the other 
and each party fills the same character in both suits ; 
and 

(6) the sums due under the decrees are definite 8 . 

(4) The holder of a decree passed against several persons ^ 
jointly and severally may treat it as a cross-decree in relation to a 
decree passed against him singly in favour of one or more of such 
persons. 

Illustrations, 

(a) A holds a decree against B for Bs. 1,000. B holds a decree against A for 
the payment of Bs, 1,000 in case A fails to deliver certain goods at a future day. B 
cannot treat his decree as a cross-decree under this mle. 

(5) A and B, co-plaintxfis, obtain a decree for Bs. 1,000 against 0, and 0 
obtains a decree for Bs. 1,0CX) against B. 0 cannot treat his decree as a cross-decree 
under this rule, 

(c) A obtains a decree against B for Es. 1,000, 0, who is a trustee for B, obtains 
a decree on behalf of B against A for Bs. 1,000, B cannot treat O’s decree as a cross- 
decree under this rule. 

(d) A, B, G, X) and E are jointly and severally liable for Bs. 1,000 under a 
decree obtained by F. A obtains a decree for Bs. 100 against F singly and applies for 
execution to the Oourt in which the joint-decree is being executed. F may treat his 
joint-decree as a cross-decree under this rule. 

(Note s). 

oxa Act. 

This rule corresponds to S. 2^ of the Code of 1882. 

If cros$-decTee$ between the same patties for the payment of 
money he produced to the Gourtt execution shall he taken out 
only by the party who holds a decree for the larger sum^ and for 
so much only as remains after deducting the smaller sum, and satis^ 
faction for the smaller sum shafl he entered on the decree for the 

hafger sum as well as satisfaction on the decree for the smaller sum. 

o' ' • ' , ' 'r ‘ 
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If the tzoo sums he equal, satisfaction shall be entered upon 
both decrees. 

Explanation I. decrees contemplated by this section are 
decrees capable of execzUioQi at the same time and by the same Court, 

Explanation II. — This section applies where either party is an 
assignee of one of the decrees, and as well in respect of judgment- 
debts due by the original assignor as in respect of judgment-debts 
due by the assignee himself. 

Explanation III. — This section does not apply unless — the decree- 
holder in one of the suits in which the decrees have been made is the 
judgment-debtor in the others a7id each party fills the same character 
hi both suits', and the sums due wider the decree are defi^iite , — 
{S, 24i6 of the old Code), 

Illustrations (a), (b) and (c) same as in the new Act, 

Difference between the old and the new Acts- 

(1) The additions and axnendinents are numerons. 

(2) Sub-rule (4) and illustration (d) are new. 

(Oeneral). 

(1) Stay of execution till the pending suit is disposed of. 

(a) A Court need not stay execution of a decree till the pending cross-suit is 
disposed of, 1 Ind. Jur. N.S. 330. G 

{b) But if the decree under execution is its own decree and the pending suit is 
in the same Court, then on the application supported by affidavit or 
other satisfactory proof, a stay of execution may be ordered. 8 W.B. 
392. H 

(c) It is so even if the decree is not its own decree but only sent for execution. 
12W.R. 212. 1 

<2) Stay of execution for giving credit to another decree. 

In cross-decrees, where an order was made on one of the decrees by Court with 
the consent of both parties, that it should not be executed without 
giving credit to the other decree, it is inequitable to allow execution 
of the other decree in full. 3 B.L.R.A.C. 114=11 W.R. 488, J 

/. — ** Where applications are made to a CourU^* 

(1) Cross-decrees must be in the same Court for execution. 

(а) The set-off of cross-decrees applied only to the decrees of the same Court or 

decrees sent to a Court for execution. 6 W.R. 21, rev$r&ed ; 7 W.R. 
480 ; 17 W.R, 46 ; 3 N.W. 104 ; 16 W.R. 303 ; B.L.R. Sup. Vol. 
603=6 W.R. Mis. 72. , K 

(б) The decree against which set-off is asked for must be before the Court for 

execution. 24 A. 481=22 A.W.N. 126. D 

<2) Time^ 

The decrees must he under execution in the same Court at the same time. 
7 W.R, 635, H 

(3) Assignee of a cross-decree of different Courts. 

Where the cross-decrees are of different Courts and an assignment of one is 
taken hena fide, there could be no set-off. 18 B.L.R. 489=22 W.R. 

, 236';5 W.R. Mis, 22. 
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" Cross-decrees . ' ' 

(1) Award and decree. 

An award on private arbitration se cannot be set-of[ against a decree of Court. 
11 W.B. 144. . 0 

(2) Unenforceable decree. 

A decree not enforceable, as being barred or otherwise, cannot be set-o:^ against a 
decree which is alive. IG W.B. 308 ; 5 W.B. Mis. 16 ; 5 W.B. Mis. 8; 
5 W.B. Mis. 43. p 

(3) A barred decree, when may be set-off. 

A decree, which becomes incapable of execution by the fact of a larger decree 
being passed subsequently in the same suit in favour of the defendant 
against the plaintiff, though becomes barred at the time when the defen- 
dant takes out exooution of his decree, may be pleaded as a set-ofi. 
9 W.B. 590. Q 

J.— “ For the payment of t\^o sums of money,*' 

In an application for execution of a decree for realisation of the entire amount 
due by sale of properties directed by the decree to be sold, the judgment- 
debtor claimed to set-off a money decree held by him. The conten- 
tion, chat the above decree was not a money decree under S. *246, was 
overruled and the judgment-debtor was allowed to set-ofi. 29 M. 318.R 

Same parties^ ** 

Set-off of a benami decree. 

(а) In the execution by the holder of a decree bought in Court auction, the 

defendant sought to set-off his son’s decree against the person at whose 
instance the former decree was sold by Court, alleging that the son 
held the decree benami for him (defendant). The Court held that it 
was not a cross-decree. 3 B.L.B.A.C. 110=10 W.B. 460. S 

(б) A judgment-debtor can set-off a decree obtained by him against the decree- 

holder, though the decree-holder is merely a be?ia9nidar, 8 M.L.J. 220.T 

5.-—'* Capable. of execution,** 

(1) Cross-decrees for mesne profits. 

(а) In cross-dooroes for mesne profits and possession of property, if the proper- 

ties are not identically the same, each party may take out execution 
separately for their mesne profits. 16 W.B* 266. U 

(б) If, when the mesne profits in one decree are ascertained, & third party attaches 

the sum, the attachment will hold good. 12 W.B. 391. Y 

(c) Two decrees were passed under which A was entitled to 2/3 and B to 1/3 of a 
property with proportionate mesne profits. B appealed against both 
the decrees to the Privy Council. Pending appeal he applied for execu- 
tion and the execution Court found that 1/8 of the mesne profits came 
uprto Bs. 18,700, but on A*s objection, stayed execution till the disposal 
of the appeal by Privy Council. The appeal was duly dismissed and 
now A applied for execution against B for 2/8 of the mesne profits. B 
wanted to set off his item of Bs. 18,700. The Court held that until 
the amount of mesne profits due to A had been definitely ascertained 
by the execution Court, B’s right to niaintain his set-off did not arise ; 
that the set-off was, therefore, not barred by limitation ; that when 
the execution Court finds the amount of A’s mesne profits, the decision 
' would become a decree and that only then S. 246 of the Code could be 
applied. 10 A. 188=8 A.WJ<r. 66. W 


4032— ——65 
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Capable of executioa.^* —(Concluded), 

(2) Set-off to be allowed irrespective of appeal. 

A judgment-debtor is entitled to set-off a decree, whether the judgment-creditor 
may or may not intend to object on appeal to the judgmeut-debtor’s 
decree. 5 W.R. Mis. 52. X 

(3) Where there is a first charge upon a decree. 

Where by law a first charge for the Court fee is allowed in favour of Govern- 
ment, as in S. ill, O.P.O. (~0. XXXIII, r. 10 j, against a pauper 
plaintiff, a claim to set-off under S 246 (=0, XXI, r. 18) or 247 
(0. XXI, r. 19) will not be allowed to the judgment-debtor. 9 A. 64 
=6 A.W.N. 300. Y 

6, — Is an assignee,** 

(1) Assignee’s name on record after assignment, not necessary. 

The assignee of a decree, which subsequent to the assignment is appealed 
against and confirmed by the appellate Court without assignee’s name 
being brought on record, is an assignee within the meaning of S. 246' 
(=0. XXI, r, 18), and a satisfaction entered on the decree under 
S. 246 IS binding on him, though made subsequent to his assignment. 

7 M.L.J. 227. Z 

(2) Attachment by a third party will not take effect in cross-decrees. 

A sued B for money and some days after B sued A for money. While the suits 
were pending, 0 attached the money which B claimed in his suit 
against A. Both the suits subsequently were decreed on the same 
day. It was held that even if 0 had followed his original attachment 
and attached even B’s decree itself, it would have had no effect, as they 
were cross-decrees and the smaller sum became merged in the larger. 

2 A. 866. A 

(3) Purchaser at Court auction not being an assignee is protected. 

Where, property sold in execution of a valid decree under the order of a compe- 
tent Court, was purchased honafide and for value, the mere existence 
of a cross-decree for a higher amount in favour of the judgment-debtor 
will not support a suit by him to set aside the sale. 14 0. 18=13 1. A. 
106 ; 15 C. 667. B 

7,^** Judgment-debts due by the original assignor,** 

(1) Assignee of a decree is subjected to equities. 

(а) The purchaser of a decree held by A, against whom B holds a cross-decree, 

takes it subject to a set-off on account of B’s decree. 1 B.L.R. (F.B.), 
23=10 W.B. (P.B.), 32 ; 6 W.R. Mis. 73 ; 18 W.R. 442 ; 19 W.R. 86 ; 
21 W.R. 141 ; 24 W.R. 299. - C' 

(б) On the same day cross-decrees were passed between A and B ; B’s decree ^ 

being for the smaller amount, B transferred it to C who gave notice to* 
A about nine months afterwards and then wanted to execute the decree. 

It was held that 0 took the decree subject to equities, aud that the 
decree being incapable of execution under r. 18, even on the date of 
the decree, he cannot -execute it. 26 M. 428 B 

(c) A got a decree against Band then transferred it to 0. C applied for exe- 
cution. B wanted to set-off a previous decree which he had against A. 

It was heild that he was entitled to do so as C’s transfer was subject 
tp equities., S.d. 131. , IL 
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Judgment-debts due by the original assignor .^* — {Concluded). 

(d) WheD a transferee decree-holder applied for execution and the judgment- 
debtor wanted to set off a decree obtained by him against the original* 
decree-holder subsequent to the transfer, it was held that the time of. 
purchase was immaterial for the purposes of S. 209, C.P.C, of 1859. 
1876 C.P. Select cases, Part X, No. 38* ‘ p 

(2) Fraudulent assignment of a decree. 

(а) A will not aSeot the right of set-off. 7 W,R. 470. CJ 

(б) Where execution of a decree by A was stayed pending the passing of a 

decree in B’s cross suit, then no assignment of B’s decree will have 
any effect against A’s attaching B’s decree in execution of bis own* 
decree. 7 W.R. 219, H 

5.— “ Shots due under the decrees are definite.'* 

Same parties and definite sums. 

For a set-off of cross-decrees, the parties must be the same and the sum due 
under each decree must be definite. 5 W,R. Mis. 12. i 

P . — Against several persons 

(1) Joint decree against several-- Set-off allowed. 

(а) In a decree-holder’s application for execution, the judgment-debtor may 

plead set-off of a decree which he holds against' the decree-holder and 
others. 9 C. 479«13 C.L.R. 98 ; 16 0. 619. Ji 

(б) If a decree-holder holds a joint decree against a* defendant and others, and 

if the defendant holds a decree against the decree-holder, in the defen- 
■ , dant’s application for execution, the decree-holder may set off his joint 
decree, 14 A. 839 » 12 A.W.N. 12. R 

I 

(2) Joint decree in favour of several— *Set-off not allowed. 

(а) Where S and others hold a joint decree against M and M holds a decree 

against S> alone, they cannot be treated as oioss-decrees, as the* 
decrees are not between the same parties. 2.A. 91; 6 BX.B. Ap. 
125 = 16 W.R. 127. li. 

(5) The assignee of a. decree sought execution against B and others held a 
decree against the assignor, which B wanted to set-off. It was held 
that he cannot do so. 6 B.I».R. Ap. 125=16 W.R. 127. H 

19. Where application is made to a Court for the execution of 

Execution in case a decree under which two parties i are entitled ^ 
of oross-olaimB under ^ j! . i . i 

..YY.. decree. to recover sums of money from each other, then, — 

(o) if the two sums are equal, satisfaction for both shall he 
entered upon the decree ; and 

(б) if the two sums are unequal, execution may be taken out 

only by the party entitled to the larger sum and for so 
much only as remains after deducting the smaller sum^’ 
aryi sfttirfaction for the smaller sum shall be entered, 
upon the electee. 



^514 


Act ¥ of 1908 (code of civil proobdube) [O. XXI, r. 19. 


Old Act* 

This rule corresponds to S. 247 of the old Code. 

Wlmi two parties are entitled under the same decree to recover 
for each other sums of different amoujits, the party entitled to the 
smaller sum shall not take out execution against the other party) 
but satisfaction for the smaller sum shall be entered on the decree. 

When the amowiU are equal, neither party shall take out 
execution^ hut satisfaction for each sum shall be entered on the 
decree.— {8. 247 of Act XIV of 18S2). 

Difference between the old and the.new Act. 

The differences are many, 

1. — Two parties.** 

^Conditions for the application of S. 247 (r. 19) . 

To make S. 247 applicable in the case of cross-claims under one decree, 
the parties must hold the same character and possess identical 
rights of enforcing execution. So in the same decree, mortgage 
amount to be realised not personally but by property, and the costs 
awarded to the other party to be realised personally or otherwise, 
cannot be set off against each other. 6 A. 272. N 

But 6 A. 272 was dissented from m 16 A. 395 = 14 A.W.N. 133, where it was 
held that S. 247 was not limited in its application to cases in which the 
remedy of each party against the other is of precisely the same nature.O 

2. — ‘‘ Are eatitted . * * 

When set-off not allowed. 

Where by law a first charge for the Court fee is allowed in favour of 
Go\ernmont, as ni S. 411, C.P.C. against a pauper plaintiff, a claim 
to set-olf under S. 246 or 247 wull not be allowed to the judgment- 
debtor. 9 A. 64 = 6 A. W.N. 300. P 

3. — ** Execution may be.. the smailer sum.** 

(1) General. 

(a) Under S. 247 (r. 19), all that the decree-holder is entitled to enforce execu- 
tion of, is the difference between the amount found recoverable by him 
and the amount which the judgment-debtor is entitled to recover 
against him. 5 C.W.N. 497. 0 

(5) Where two parties are to recover sums from each other under the same 

decree, or where thore is a decree in favour of one with costs in favour 
of the other, or where there are two awards of costs in the same 
decree in favour of each of the parties, only the difference between the 
, sums may be recovered. 13 W.Br. 106 ; 12 W.R. 308 ; 23 M. 12l ; 19 
W.R. 187. R' 

t(2) Conditional pre-emption decree. 

(a) In a pre-emption decree conditional on the payment of purchase money, 
costs were awarded to the plaintiff. Plaintiff deposited in Court the 
purchase money minus the costs awarded to him. It was held that he 
was entitled to do so under S. 247 (r. 19). 6 A, 361. S 

(6) A decree directed the delivery of immoveable property on payment of a sum 

to the defendant within two months, and also awarded costs in a larger 
sum to the plaintiff. Plaintiff applied for execution stating the facts, 
olainaing the property and the balance of costs due to him after the set 
off. ,It was held that he could claim the set-off. 6 O.C. 23. T 
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^ , 20 . The provisions contained in rules 18 and 

cross-claims in 19 shall apply to decrees for sale m enforcement 

mortgage snits. ^ mortgage or charge. 

Old! Act* 

This rule is new. 

21 . The Court ma.v, in its discretion refuse- 
same time against the person and 
property of the judgment-debtor. 

(Notes). 

Oldl Act* 

This rule corresponds exactly to the second para of section 230. 

May in its discretion.^’ 

(а) Execution may be had simultaneously against the person and property of 

the judgment-debtor unless there be special cause to the contrary. 
U.B B (1904)-- Execution of decree, p. 1. U 

(б) If moveable property enough to satisfy decree was attached and made over 

to a care-taker, who runs away with it, the decree-holder cannot 
further execute the decree against the person or property of the judg- 
ment-debtor, unless it is shown that the judgment-debtor was a party 
to the disappearance of the property attached. 1899 P.E. 21. Y 

oause'^°agaiDst^ex^ 22. (1) Where an application for execution 

oution in certain jg made 

Cases. 

(a) more than one year after the date of the decree, or 

(b) against the legal representative i of a party to the decree 2 , 

the Court executing the decree shall issue a notice 8 to the 
person against whom execution is applied for requiring him to show 
caused , on a date to be fixed, why the decree should not be executed 
against him ; 

Provided that no such notice shall be necessary in consequence 
of more than one year having elapsed between the date of the 
decree and the application for execution if the application is made 
within one year from the date of the last order against the party o 
against whom execution is applied for, made on any previous 
application for execution 8, or in consequence of the application 
being made against the legal representative of the judgment-debtor, 
if upon a previous application for execution against the same person, 
the Court has ordered execution to issue against him. 
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(2) Nothing in the foregoing sub-rule shall be deemed to 
preclude the Court from issuing any process in execution of a decree 
without issuing the notice thereby prescribed, if, for reasons to be 
•recorded, it considers that the issue of such notice would cause 
unreasonable delay or would defeat the ends of justice. 

(Mote s). 
oia Act. 

This rule oorrespouds to S. 248 of the old Code. 

The Court shall issue a notice to the jparty against whom execu- 
tion is applied for, requiring him to show cause^ within a period to 
•he fixed hy the Court, ivhy the decree should not be executed against 
Mm — 

(a) if more than one year has elapsed between the date of the 
decree and the application for its execution, or 

(b) if the enforcement of the decree he applied for against the 
legal representative of a party to the suit in which the 
decree was made : 

Provided that no such notice shall be necessary —in consequence 
of more than one year having elapsed between the date of the decree 
*mid the application for execution, if the application be made tvithin 
one year from the date of any decree passed on appeal from the decree 
sought to be executed, or of the last order against the party against 
whom execution is applied for, passed on any previous application 
for execution, or in consequence of the application being against 
•the legal representative of the judgment-debtor , if upon a previous 
application for execution against the same person the Court ' 1iq4 
ordered execution to issue against him. 

Explanation. — In this section the phrase,, “ the Court, means the 
Court by which the decree was passed unless the decree has been sent 
do another Court for xecuUon, in which case it means such other 
djOurt—[S- 248 of tne old Code.) 

jQifttvence between the old and the new Acts. 

(1) The differences in transposition are many. 

(2) The es^lanation of the old section is omitted. 

(S) Sub-rule (2) is new. 

A— * * Legal representative . ' * 

Plaintiff and hi^ brother were joint. Plaintiff’s joint property was attached 
but before sale plaintiff died. The attaching creditor issued notice 
under B. 248 to the brother and the plaintiff's widow as representa- 
tires of plaintiff. It was held that the plaintiff’s widow was the legal 
repjresentative for this purpose, for it must be as a quasi-separate 
prop^fey of the deceased that the attaching creditor had a claim to it. 

r', - w 
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2- — * Party to the decree,' 

A judgment-debtor died after argument but before judgment. The decree was 
drawn up as if the deceased was living. It was held that it was a good 
decree and it could be executed against the heirs of the deceased under 
Ss. 234 and 248, 249 and 250. 21 B. 314. X 

J ‘ Shall issue a notice,' 

I.— General. 

Although a Judge should, when necessary, direct notices to be served on 
judgment-debtors, he cannot proceed in execution on a mere applica- 
tion to issue such notices over the parties who are bound to apply 
under S. 212 of Act VTII of 1859 (r. 11). 3 B.L.B. Ap. 21 = 11 W.R, 
241. Y 


II. — Effect of omission to give notice. 

,(1) General. 

(a) Without serving notice on parties under S. 216 of O.P.G. of 1869, the 
Court is not competent to execute a decree more than a year old. 13 
W.R. 400. Z 

{b) Issuing of notice under S. 248 (r. 22) is a condition precedent to the 
execution of a decree against the representative of a deceased judgment- 
debtor. 20 C. 0- A 

(2) On subsequent proceedings. 

Omission to give notice of execution under S. 248 (r. 22) to the legal represen- 
tative of a deceased debtor or in execution of a decree more than 
year old — vitiates all the subsequent proceedings. 6 0. 103 O.L. 

R. 86 ; 3 A. 424. * B 

In such a case, even a sale in execution, In which a third party becomes the 
auction-purchaser, will be set aside. 21 0. 19. C 

III.— Effect of serving notice. 

A.— ON AN OFFENCE UNDER SEC. 210, I.P.O. 

The offence of fraudulently obtaining execution of a decree, after it has been 
satisfied, is not completed, when application is made or notice is sent 
under S. 248. It is completed only tvhen the Court orders execution, 
1902 P.R. 13 Criminal. D 

B.-ON LIB^ITATION. 

(1) UlSTBESR ART. 164. 

A notice served under S, 248, is an execution of a process for enforcing judg- 
ment under Art, 164 of the Limitation Act. 110 P.L.R. 1906. E 

(2) UNDER ART. 179. 

<1) Hotioe on defective applioatioiiB. 

(a) An application for execution dbf^l'^e in form, but praying for notice under 

S. 248, which was accordingly i^ued, is an application according 

to law and saves limitation. 116 P*R, 1907, F 

(5) Notice issued. by a competent Coui?t under B. 248, O.P.O., saves limitation, 
though the application 'oh, isyhioh notice was issued was slightly 
aefectiTe or IrregrOair, 1906 ..57 P.L.R. 1906 ; 11 0.P.L.B. 167.G 
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3.—^' Shall Issue a notice,'*— (Contimied), 

HI.— Effect of serving notice— (Co7itm%ied). 

B,~ON LIMITATION— (Cow^i/n6ecZ). 

(c) Even on a defective ajjplioation for execution if notice issues under S. 216 

of Act VIII of 1859, further limitation is computed from the date of 
the notice, 1 A. 676 ; 25 C. 694 = 2 C.W.N. 656. H 

(d) It is so even if it is issued on an invalid execution petition. 15 A. 84. I 

(2) Barred application. 

But if any previous application was really time-barred, the fact that the 
judgment-debtor received notice under B. 248 (r. 22) for that 
application without challenging it, will not avail. In a subsequent 
application the Court can enter into the question and dismiss the 
application. 2 M. 1 ; S C. 518 = 1 C.L.B. 408 ; 2 A.L.I. 67. J 

(3) Applications where notice is necessary. 

(а) Though the application is in accordance with law or not, if the decree- 

holder entitled to apply for notice under S. 248 applies for it, the 
application should bo regarded as a step in aid of execution, 28 M. 
557, K 

(б) An execution application, though not in accordance with law, may be held 

to save limitation if notice is prayed for under S. 248, where such 
noticb is necessary. IS M,L I 14 • contra see 125 P.L.R. 1908 L 

(4) Incomplete execution petitions. 

An incomplete execution application without specifying the mode in which the 
Court’s assistance was wanted, but requesting notice under S. 248 for 
the express purpose of saving limitation, will not 'amount to an act to 
save limitation. 9C.P.L.R,16. jg 

(5) Service of notice. 

(a) jFtom wbat bate Umitatlon tune* 

(i) Service of notice under S. 216 of O.P.O. of 1859 made bona fide with a 

view to take further proceedings, is suffioient to keep the decree alive, 
6 B.L.B, Ap. 146 ; 6 W.R. Mis. 97 ; 9 W.R. 380 ; 6 M, 100 ; 19 W.B. 
102. ’ N 

It is so oven without bona fldes, 22 "W.R. 484 ; 23 W.R, 196. 

(ii) The date of issue of notice under S. 216 of C.P.O. ,of 1869 and the service of 

it gives a fresh start of limitation to the execution of a decree. B.L.R. 
Sup. Vol. 492 = 1 Ind. Jur. N. S. 421 = 6 W.R. Mis. 98 ; 9 W.R. 
443 ; 18 W.R. 193 ; 12 W.R. 2 ; 24 W.R. 227 j 8 W.R. 806 ; 5 W.R. 
Mis, 6 ; 8 W.R. 268 ; 4 W.R. Mis. 6 ; 14 B.L.R, (F.B.) 143=22 W.R. 
512 ; 14 B.L.R. 144 Note=22 W.R. 154 ; 23 W.B. 327. 0 

(iii) In an execution case where notice was first issued before and application 

for execution was made aftari the law of Limitation was passed, the 
period was held to be reckoned from the date of the notice. 25 W.R. 
249 ; 24 W.R. 20. p 

(iv) Where an application for execution was made, and notice under S. 216 of 

O.P.O. of 1869 was served and also subsequent proceedings were taken, 
it was held that limitation ran not from the subsequent proceedings 
from the dates of the other two. 22 W.R. 646. Q 

(v) Where a notice, to show cause why a decree should not be executed, is 

issiied unjiUr S, 248, limitation runs from that date. Actual service 
of notice is not necessary. 27 B. 622 =5 Bom. L,R. 594. 
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J.— “ Shall Issue a notice,**— {Contmued). 

III.— Effect of serving notice— [Concltided). 

B. — ON LIMITATION — (Co7icluded). 

{b) fUSeaninfi of Date of xseums notice, 

Calcutta a7id Madras R, C.'s views. 

Time runs from the date when notice is actually issued, and not from the date 
when notice was ordered by Court. 10 0,W.N. 303 = 4 O.L.J. 530; 
30 >1. 30=36 M.Hj.J. 548 = 1 M,L.T. 395 ; G C.W.N. 656. S 


Allahabad and Bombay H, C.*s views, 

(i) The date of issuing notice under S. 248, C P.O., is the date on which the Court 

orders the issue of notice, and not the date on which notice is actually 
issued, for the purposes of limitation. 5 A.L.J. 524=aA.W.N. (1908), 
245 = 4 M.L.T. 446. ^ 

(ii) For limitation, the date of issuing notice is the date on which the CouJit 

orders that it should issue, and not the date on which the notice is 
formally drawn up afterwards and signed. 28 B. 416=6 Bom, I>.E. 
457 ; per contra see 23 B. 35. 0 

(8) UNDBR ART. 180. 

Ofder alter issue of notice. 

(а) An order made by Court after issue of notice under S. 248 (r. 22) amounted 

to a revivor of the decree under Art. 180 of the Limitation Act and would 
therefore give afresh start of limitation. 26 A. 861=24 W.N. 51«il 
A.L.J. 80. ^ 

(б) An order for execution under O.P.O. made after notice under S. 248 (r. 22) 

has, on the original side of the High Court, the same effect as an award 
of execution in pursuance of a writ of scire facias had under the rules of 
. the Supreme Court, namely, it creates a revivor of the decree, 6 0. 504 
=8 C.L.R. 23 ; 20 0. 651, * 

(c) On an application to transfer a decree to another Qourt, ,np9pjYhS^h 

under S. 248 (r. 22) issued to the judgment-debtor, prdjsr was passed 
transferring the decree. This o^rder beirig ^n oj^er for execution, 
operated as the revivor of the decree under art. of the Limitation 
Act. 22 C. 921 ; 24 0 . 244. X 

No order after issue of notice. 

Where notice was issued, under r. 16 and r, 22, for the execution, and further 
proceedings were dropped, it was held that there being no order made 
by Court, such notice alone did not operate as arrOvivor of the decree 
under Art. ISO of the Limitation Act. 80 0- 979 =7 O.W-N. 793, Y 

IV.— Presumption as to service of notice. 

A notice un^^r 216 of , O.P A), of 1859 stands on a djlffer^nt footing from the 
prcHQe^es wbl<?h a is bound to seKve. And so it should be 
presumed until tlw contrary proved t&at such a notice was 
issued by the Oourt.' M 5. ' 'X 

,’.4032—46 
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Shall issue a noticed 

V.— Sufficiency of and objections to the service of notice. 
Sufficiency of service of notice. 

(а) Service by affixing a copy outhe wall of the he use la which defendant was 

residing if' enough. 5 TNI. 100 ; 19 "VV .B* ^ A 

(б) In an application for order absolute of notice under S. 248 issued but 

the guardian of the minor defendant was dead, and so tho decree was 
made absolute without notice. Later, when the defendant impugn- 
ed it, it was held that, as he was bound by the original decree passed, 

' which was merely made absolute by the subseq^uent order, he cannot 
question its validity in execution. 2 A.L.J. 640.=:A.W.K. (1906), 241. B- 

Time for objecting to notice. 

Objection to the sufficiency of the notice of execution should be tahen at the 
earliest opportunity^ 21 W.R. 148. ^ C. 

VI.— Which Court, executing: or transmitting:, can issue notice, 
deaerah 

The Court has discretion, before ordering transmission of a decree, to issue- 
‘ notice or not. Notice under S. 248 may he issued by the executing 

Ooiirt and not necessarily by the transferring Court. 12 C.W.N. 897. I> 

* 

To the legal representatives., 

(а) Application for execution against representatives should, under S. 234, be 

made to tho Court which passed the decree. But notice to the legal 
reprosentativos undor 8. 248 should be sent by the executing Court. 
18 B. 224. ® 

(б) A decree was sent to another Court for execution. Pending execution, one 

judgment-debtor died. Decree-holder applied to the Court to execute 
it against the representative and notice was issued under 8. 248. On 
the objection of the representative, it was held that 8. 234 does not Umit 
the power of Court to order execution under 8. 249 after notice under 
, 8.248. 22 0. SS8-. • ** 

-4.—“ To show cause-^^ 

Hffect of failave to show cause. 

If the judgment-debtor fails to show cause, etc., on the service of notice under 
8. 248, he will subsequently be barred by the law of res jydieata from 
' ■ disputing the substitution or the execution by the substituted decree- 

holder. 2 C.L.J. 499. 

5.—^' Against the party 

The word ‘ party ’ includes all the persons in the same set of defendants. So 
notice to one or proceedings against one' should be taken as notice to 
all. S.C. 149. ® 

• Made on any preYlous appIlcBtioa tor execution.” 

A suit brought by the judgment-creditor against his judgment-debtdr and a third 
party may be of such a nature as to count as previous proceedings in 
execution for the purpose of saving time in regard to limitation ; but it 
bannot, in any sense, be considered as an “ order passed on a previous 
ap]^ion for execution,” within the meaning of 8. 216 of O.P.O. of 
1882. 23 W.R. 82. * 
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23. (1) Where the person ^ to whom notice is issued under the 

Procedure after preceding rule does not appear or does not 

issue of notice. show cau^e to the satisfaction of the Court why: 

the decree should not be executed, the Court shall order the decree 
to be executed. 

(2) Where such person offers any objection 2 to the execution 
of the decree, the Court shall consider 3 such objection and make 
such order as it thinks fit. 

(Notes). 

Old A.ct« 

This rule corresponds to S. 249 of the old Code. 

Difference between the old and the new Acts 

For the words “ section,” “ if he,” “ enforcement ” and “pass,” the 

words “ where,” “ rule,” “ where such person,” “ exeeution ” and 
“ make ” are respectively substituted. 


Representative. 


The person*^ 


(a) A decree was sent to another Court for execution. Pending execution, one 
judgment-debtor died. Decree-holder applied to the Court to execute 
it against the representative and notice was issued under S, 248. On 
the objection of the representative, it was held that S. 234 does no,t 
limit the power of Court to order execution under S. 249 after notice 
under S. 248, 22 C. 558. j 


(5) A judgment-debtor died after argunaent but before judgment. The decree was 
drawn up as if the deceased was living. It was held that it was a 
good decree and it could be executed against the heirs of the deceased 
under Ss. 284 and 248, 249 and 250. 21 B. 814. K 


A tty objection.*^ 

Objection petition. 

A petition, under S. 217 of Act VIII of 1859, need not be verified. 8 W.R. 200X 
Shall cottsider, 

When notice was served under S. 216 of Act Vni of 1859 and the judgment, 
debtor appeared and filed objections by pleader, no day for hearing 
was fixed, but the case was called on suddenly, and, on account of the 
absence of the pleader, the objections were disallowed. It was 
held that, though the pleader was absent, the Judge should have con- 
sidered the objections and passed order under B. 217. 6 B.L.R. Ap. 
65-14 W.R. 156. M 


Process for execution. 

24. (1) When the preliminary measures (if any) required by the 
Process for exeou- foregoing rules have been taken, the Court shall. 

unless it sees cause to the contrary, issue its pro- 
eeas 1 for the execution of the decree. 
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(2) Every such process shall bear date the day on which it is 
issued, and shall be signed by the Judge or such officer as the Court 
may appoint ^ in this behalf, and shall be sealed with the seal of the 
Court and delivered to the proper officer to be executed ®. 

(3) In every such process a day shall be specified on or before 
which it shall be executed. 

(Notes). 

Old JkoU 

This rule corresponds to S. 250 and S. 261, para (1) and a part of para (2) of 
the old Code. 

Difference between the old and the new Acts. 

(1) For the words “provisions,*’ “warrant,** “ be dated,** and “ appoints,*’ the 

words “ rules,” “ prooess,” “ bear date ** and “ may appoint *’ are re- 
spectively substituted. 

(2) The words “ subject to the provisions of S. 245-A and 245-B ’* are omitted. 

(3) The words ** every,” “ and shall be ’* are newly added. 


(1) Sale. 


(General). 


A sale held without the Court following the formalities laid down in Ss. 250 
and 261, O.P.C., is de facto void. 1890 P.B. 76. N 


<2) Limitation. 

The mere payment of batta without a request to issue prooess in execution is 
not a step in aid of execution. 3 Bom. L.B. 275=25 B. 639. 0 


its process-** 

The Court had no authority to remove an attachment on an informal letter 
from the Official* Assignee. The Court is bound to issue process 
for attachment and cannot properly refuse to do so except as provided 
in S. 260, O.P.C. 1897 P.B: 57. P 

2 .— be signed Court may appoiM.^* 

A warrant of arrest like any other wwrraul may he signed by the Judge or 
by any officer appointed in that behalf by Court, 6 O.W.N. 845. Q 

(6) A Uunmrim of a Court has no a^^thority to sign warrants of execution 
unless he has been actually appointed to do so hy the Gonit. 
7 A.W.N. A2. R 

(o) Under S, 222 of O.P.C. of 1869, the warrant of execution and the order of 
attachment should be signed by the Judge. But when it was signed 
not by the Judge but by the Munseseim of the Court, the sale held 
wassetaside^ 7 A. 506. S 

To prpp^r offic^er to ke executed-** 

Wfi^s ‘to he executed ' in S. 261 (r. 24), ,C.P.C., would seem to imply 
th^ It npt intended that the “proper officer*’ should hixu^ielf 
ejt^ute all w;arrants sent to him. He may delegate them to the peons. 

, 22 Q., 696. T 
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25. (1) The officer entrusted with the execution of the process 

Endorsement on shall endorse thereon the day on, and the manner 
process. in, which it was executed, and, if the latest day 

specified in the process for the return thereof has been exceeded, the 
reason of the delay or, if it was not executed, the reason why it 
was not executed, and shall return the process with such endorse- 
ment to the Court, 

(2) Where the endorsement is to the effect that such officer is- 
unable to execute the process, the Court shall examine hiin touching 
his alleged inability, and may, if it thinks fit, summon and examine 
witnesses as to such inability and shall record the result. 

(Notes). 

oia Act. 

This rule corresponds to the latter part of the second para of S. 251 and S. 34$ 
of the old Code* 

Differ enoe between the old and the new Acts. 

(1) For the words “ and the proper of&cer ” and warrant, ” the words “ the 

officer entrusted with execution of the process” and “process ” are 
respectively substituted. 

(2) The words on oath have been omitted. 

(3) The words ** and if the latest day. . the reason of the delay ” are taken from 

the first para of S. 343. 

“ The reason of the delay. 

Effect of delay. 

(a) When a party in possession of land resists execution, an officer of Court has 
no authority to go upon the land to give possession under a time- 
expired warrant. 31 0. 424. ' H 

(d) If a warrant of attachment is returnable on a certain day, but th4 pubHh 
servant attempts to attach property the next day and in the attemp t 
he is resisted, the man who resists cannot be oonvicted. 10 0. ISs^lB 
C.Ii.B. 209. ' ¥ 

(c) A sale held without the Court following the formalities laid down in Ss. 260 
and 261, C.P.C., is de facto void. 1890 P.B. 76. W 


Stay of execution. 


26. (1) The Court to which a decree has been sent for exe- 
When Court may outiou shall, upou Sufficient cause i being shown, 
stay execution. execution of such decree for a reasonable 

time, to enable the judgment debtor to apply to the Court by which 
the decree was passed, or to any Oburt having appellate qrisdiction 
ha respect of the decree or the execution thereof, for an order to 


stay execution, or for any other order relating to the decree or 
execution which might have beeh mada by such Court of first 
instance or appellate Court if execution had been issued thereby, or 
application for execution had. made thereto. 
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(2) Where the property or person of the judgraent-debtor has 
been seized under an execution, the Court which issued the exe- 
cution may order the restitution of such propertj' or the discharge of 
such person pending the result of the application. 

(3) Before making an order to stay execution 
or for the restitution of property or the discharge 
of the judgment-debtor, the Court may require 
such security from, or impose such conditions 
upon, the judgment-debtor as it thinks fit. 

(Notes), 
oia Act. 

Sub-rules 1 and 2 correspond to S. 239 of Act XIV of 1882, and sub-rule 3 to 
S. 240. 


Power to require 
security from, or 
impose conditions 
upon, judgment- 
debtor. 


Piffepenoe between the old and the new Code. 

(1) For the words and in case ’’and ‘‘the restitution or discharge of such 

property or person,” the words where ” and “ the restitution of such 
property or the discharge of such person ” are respectively substituted. 

(2) The words “ for such order ” have been deleted. 

(3) For the word “ passing,” the word ” making ” is substituted, 

(4) The words ” under S. 239 ” have been deleted. 


<1) GenevaL 


” Sufficient cause*** 


A Oourt to which a decree has been transferred may refer the objector to the 
Court which passed the decree after stay of execution. 9 C. 916— 11 
O.L.R. 348, X 

<2) Ctoical error. 

The proper course, where a decree is found to contain a clerical error, is for the 
executing Oourt to ttay execution of the decree, pending an applica- 
tion by the judgment-debtor to the Court which passed the decree to 
, amend it. 78 P.R. 1889. Y 


(3) Jurisdiction of Court. 

rt is not open to the Court to which a decree has been sent for execution to 
refuse to execute it, on the ground that the Oourt which passed the 
decree had no jurisdiction. In case of doubt, the Oourt where execu- 
tion is sought may adjourn the execution proceedings lo enable the 
party interested to make an application to the Court passing the decree, 
and thence, if necessary, to the higher Oourt. 7 B. 481, Z 

(4) Order transferring decree for execution. 

Where a decree passed by one Oourt is transferred for execution to another 
Oourt, the Oourt executing the decree cannot question the correctness 
or propriety of the order under which the decree was sent to such 
Oourt for execution. But such Court should follow the procedure 
prescribed by this rule, if sufficient cause has been shown against the 
execution. of the decree. 5 0. 736, A 

1 
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“ Sufficient cause.*'— (Concluded). 
j(5) Yalidity of the decree. 

A Court to which a decree is transferred for execution is not competent to 
question the validity of the decree ► The only course open to the 
defendant was to apply to the Court which passed the decree for a 
review of its judgment, for which purpose the executing Court might 
stay execution. 10 B. 65. 3 

27. No order of restitution or discharge under rule 26 shall 

Liability of judg- Prevent the property or person of a judgment- 
ment-debtor dis- debtor from being retaken in execution of the 
charged. decree sent for execution. 

oia Jkct. 

This rule corresponds to S. 24^1 of Act XIV of 1882. 

Difference between the old and the new Code. 

(1) The words “ order of restitution or ” are newly added. 

(2) For the words “ S. 239,” the words rule 26 ’* have bean substituted. 

28. Any order of the Court by which the decree was passed. 

Order of Oourt 0^ such Court of appeal as aforesaid, in 
which passed i^cree relation to the execution of such decree, shall 

to be bmdieg^ upon be binding upon the Court to which the decree 
Court applied to. fQj. execution. 


OM Act. 

This rule corresponds exactly to S. 242 of Act XIV of 1882. 


29,. Where a suit is pending in any Court i against the holder 
stay of execution * decree of such Court 2, on the part df the 
pending suit be- person against whom the decree was passed, the 
and judgment-debt- Oourfc may, ou such terms as to security or other- 
wise, as it thinla fit, stay execution of the decree 
until the pending euit has been decided. 

(Note s). 

Old Aet. 

This rule corresponds to S. 243 of the old Code. 

Diftevence between the old and the new Code. 

The words *^if it thinks fit,” occurring in the old Act after the word ‘‘may,f 
are omitted, and the phrase “either absolutely or on supb terxp^” in 
the old Act has been recast into “ on such terms as to security or 
otherwise.” 


(1) AppeaL 


General. 


Xo. appeal lies against an order staying 'execution under this rule. The High 
Court, hbwever, in the exercise of its extraordinary jurisdiction, will 
-examine the judicial propriety of such an order. 11 Bom. H.0, 161. 
See.also 9.0.iaa4«12 41i:i.Bv 63 ; see oonira 10 A. 889=a8 A.W,N. 61.C 
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General .'—{Concludcf ^) . 

(2) Applicability of rule to executed decree. 

There is no provision in law which empowei’s tho Court passitag; a decree to set 
aside the proceedings under which the decree-holder had already been 
placed in possession, in execution of his dcoree. This rule providing 
for stay of execution has no reference to a case in which execution has. 
already boon carried out and the deoree>holder placed in possession of 
the property decreed to him. 7 A. 73=4: A.W.N. 226<. D 

“ /Iny Conrf. " 

The' provisions of this rule arc confined to those cases only, where the execution 
and the suit are pending in tho same Court and between the same 
parties, and have no reference to a case, where the suit between the 
judgment-debtor and the decree-holder had been decided by the Court 
executing the decree and was pending in tho Court of appeal. 41 P.R. 
1904. See also G N.W.P.H.O.R, 181 ; 7 A. 73 ; 10 A. 389=8 A.W.N. 
51 ; 20 M. 36G. E 


.2.—“ SaeJb Court,** 

The words such Court ” in this rule do not limit the exeroiso of the powersr 
given by the rule only to docreos passed by the Court in which the 
suit is pending. That Court is empowered to stay execution of decree 
transferred to it for execution from either a Court of co-ordinate- 
jurisdiction or a Court of appeal. 10 A. 389 =8 A.W.N. 51. See also 
6 N.W.P. 181 ; seo contra 8 W.B. 392. E' 

Mode of executim. 

30. Everj- decree ^ for the payment of money, inclmding a 
Deotea for p ay - decree for the payment of money as the alternative. 
meat of mouey. to some other relief, may be executed 2 by the 
detention in the civil prison of the judgment-debtor or by the 
attachment and sale of his property, or by both. 

(Notes). 

Old Aot.. 

This rule corresponds to S. 264 of Aot XIV of 1882 r— 

Every decree or order directing a party to pay money ^ as> 
CQmpensaUon or costs^ or as the alternative to some other relief 
granted by the decree or order or othef^mse, may be enforced by the 
imprisonment of the judgment-debtor, or by the attachment and sale 
of Ms property, in manner hereinafter pr^ovided, or by both'' — (S. 254 
Act XiV of 1882), 

difleii'enoe bbti^^eu the old and the new Code* 

(1) The scope of the present rule is wider than that of the old section, in that, 
instead of “ Every decree or order directing a party to pay money, as 
compensation or costs,*’ we have “ Every decree for the payment of 
without any qualification whatsoever. 

C|f,^*ii|ip4^n3nent,’’ tiie phrase “detention m the civil prison ”'ia- 
, . * . ” enforced,” the word “ executed,” 
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I-—'* Every decree.** 

Where, in a prooeeding under the Land Acquisition Act, money deposited by 
the Collector was paid out to a wrong party by mistake, and the Court,- 
thereupon, passed an order directing him to refund the money, the 
Court has jurisdiction under this rule to enforce its order for refund by 
imprisonment or attachment or by both, even though rule 32 may nofe 
be applicable. 32 G. 921=2 O.L.J. 595. G* 

May be executed.** 

Discretion of Court. 

(а) judgment-creditor has uncontrolled option to proceed in the first instance- 

agamst the person or the property of his judgment-debtor ; and by 
S. 15, Act XXIII of 1861, the Small Cause Court is bound to issue 
execution according to the nature of the application, if made in writing 
after the passing of the decree. The Court may, at its discretion, 
refuse execution against the person and^ properly ai< the same time 
8 W.B. 282. ^ H 

(б) Under this rule ( = S. 201 of Act VIII of 1859), a judgment-creditor has the 

option of enforcing his decree against the person or property of the 
judgment-debtor, and the fact that such decree is an bug ^^arie one 
• makes no difiorenoe, 4 C. 683. I 

(c) In execution of a decree for money ordering the sale of certain immoveable 

property in satisfaction of the amount, the decree-holder prayed for 
arrest of judgment-debtor. The immoveable property had been pre- 
viously purchased by decree-holder’s brother. Held, applying equity, 
the decree-holder should first proceed against the property and not 
against the person of the judgment-debtor. 4 A. 497 « 2 A.W.N. 127. J* 

(d) Where tne decree-holder obtained a decree against the hypothecated pro- 

perty and against the defendants personally, the decree-holder was 
entitled to enforce hib decree cither against the person or property of 
the judgment-debtor, and it was not necessary first to execute it 
against the hypothecated property, and then to proceed for any balance 
against the person of the judgment-debtor. 9 A, 484 « 7 A.W.N, 101. K. 

81. (1) Where the decree is for any specific moveable, or for 

Decree for q?eciflc any Share in a specific moveable, it may be 
moveable property, executed by the seizure, if practicable, of the 
moveable or share, and by the delivery thereof to the party to v?hom 
it has been adjudged, or to such person as he appoints to receive 
delivery on his behalf, or by the detention in the civil prison of the 
judgment-debtor, or by the attachment of his property, or by both. 

(2) Where any attachment under sub-rule (i) bus remained in 
force for six months, if the judgnaent-debtor has not obeyed the 
decree and the decree-holder has applied to haVe the attached 
property sold, such property may be soM, and out of the proceeds 
the Court may award to the deoieeJioldar, in cases where any 
amiount has hebn filled, by the decree to be paid as an alternative to 
delivery of indVe^le pifopetty, such- amount,, and, in other cases, 
sQgh coiupentiation asi it shall pay the balance (if any) 

to the judgment-debtor oh 

■ . . ' 4032 67 
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(3) Where the judgraent-debtor has obeyed the decree and paid 
all costs of executing the same which he is bound to pay, or where, 
at the end of six months from the date of the attachment, no appli- 
cation to have the property sold has been made, or, if made, has 
been refused, the attachment shall cease. 

(Notes). ' 

oia Ac*. 

This rule corresponds to S. 259 of Act XIV of 1882. 

Difference between the old and the new Code. 

The phrase “ or for the recovery of a wife ” has been oiiutted ; the words “ exe- 
cuted ” and detention in the civil prison ’’ have been used instead of 
enforced ” and “ imprisonment” respectively ; and the words “ im- 
prisonment and attachment if necessary ” at the close of the 1st clause 
after the word ** both ” have been omitted. 

Effect of the changes in the new rule. 

By the omission of the words ** or for the recovery of a wife,” this rule is made 
inapplicable to cases where recovery of a wife has been decreed. 

The Select Oommittoe, while commenting on the omission of these words, state:— ' 
The Committee have omitted in this rule all reference to a decree for the re- 
covery of a wife, for there can be no such decree under the law, as a 
wife cannot be treated as a chattel to be delivered over to the husband* 
Where any third person prevents the wife from returning to her hus- 
band, the latter may obtain an injunction against him, which may bo 
enforced in case of disobedience either by the imprisonment of the 
defendant, or by the attachment of his property, or by both.” 

General. 

(1} Applicability of rale 58. 

Rule 58 applies not only to cases of attachment in order to sale, but also to 
seizures under this rule as well as to specific moveable property attach- 
by prohibitory order under rule 46. 7 O.P.L.R. 105 and 14 O.P.L^ 
R. 124. See also 4 B. 323 ; 22 W.R. 36 ; 24 M. 20. L 

(2) Oonstvaotion of a decree. 

Where a decree provided “that plaintiff obtain possession as owner of jewels, 
clothes, shawls, trappings, dishes of sorts, cattle and other goods to 
the value of Rs. 80,000 in accordance with his plaint,” the proper con- 
struction of the d^ciree, read with the judgment, was that it ordered 
the defendant to deliver to the plaintiff whatever moveable property 
she had of the kind specified in the list attached to the plaint up to 
Rs. .30,000 in value, and, on default, to pay Rs. 30,000 or such portion 
thereof as should represent the value of the property not delivered. 
The decree so construed was capable of execution under rule 32, if not 
under this rule. 64 P.R. 1890, ' M 


32. (1) Where the ^)arty against whom a decree for the 
Deoiee for speoifle speciflc performance of a contract, or for restitu- 
om conjugal rights or for an injunction 2, has 

jvgai rights, or for been passed, has had an opportunity of obeying 
.aainiunotion. decree, and has wilfully failed to obey it ®, the . 

depree may be enforced by his detention in the civil prison, or by 
the dtetohmaat of his paroperty, or by both. 
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(2) Where the party against whom a decree for specific 
performance or for an injunction has been passed is a corporation, 
the decree may be enforced by the attachment of the property of 
the corporation, or, with the leave of the Court, by the detention in 
the civil prison of the directors or other principal officers thereof, or 
by both attachment and detention. 

(3) Where any attachment under sub-rule (1) or sub-rule (2) 
has remained in force for one year, if the judgment-^debtor has not 
obeyed the decree and the decree-holder has applied to have the 
attached property sold, such property may be sold ; and out of the 
proceeds the Court may award to the decree-holder such compen- 
sation i as it thinks fit, and shall pay the balance (if any) to the 
judgment-debtor on his application. 

(4) Where the judgment-debtor has obeyed the decree and paid 
■all costs of executing the same which he is bound to pay, or where, 
at the end of one year from the date of the attachment, no application 
to have the property sold has been made, or if made has been 
refused, the attachment shall cease. 

(5) Where a decree for the specific performance of a contract or 
for an injunction has not been obeyed, the Court may, in lieu of or 
in addition to all or any of the processes aforesaid, direct that the 
act required to be done, may be done so far as practicable by the 
decree-holder or some other person appointed by the Court, at the 
cost of the judgment-debtor, and upon the act being done the expens- 
es incurred may be ascertained in such manner as the Court may 
direct and may be recovered as if they were included in the decree. 

lllvsiration, 

A, a person of little substance, oceots a building which renders uninhabitable a family 
mansion belonging to B. A in spite of his detention in prison and the attachment of his 
property, declines to obey a decree obtained against him by B and directing him to 
remove the building. The Court is of opinion that no sum realizable by the sale of A’s 
property would adequately compensate B for the depreciation in the value of his man- 
sion. B may apply to the Court to remove the building and may recover the cost of 
such removal from A in the execution-proceedings* 

(Notes), 
oia Act. 

Sub-rules 1. 3 and 4 correspond to S. 260 of Act XIV of 1882, while sub-rulcs 2 
and 6 and the illustration are new additions. 

Dlfferenees between the old and the new Code. 

(1) Instead of ** or for the performance of, or abstention from, any other par- 

ticular act*’, in the first clause of S, 260, “ or for an injunction” i 
used in sub-rule 1. * 

(2) Instead of imprisonment,” the words detention in the civil prison ” are 

used. 
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(3) Instead of “ may pay the balance ” in the second clause of S. 260, “ Bkdll pay 

the balance ” is used in sub-rule (3). 

(4) The clause “ or, if made, has been refused ” is substituted in sub-rule (4) in 

the place of “ and granted ” in the third clause of S, 260, 

(General). 

S. 50 of the Code applies to decrees executable under this rule. 26 B. 283 =*4 
Bom. L.R. 14. jj 

This pale not applicable. 

Where, in a proceeding under the Land Acquisition Act, mooey deposited by 
the Collector was paid out to a wrong party by mistake, and the Court, 
thereupon, passed an order directing him to refund the money, the 
Court has jurisdiction under rule 30 to enforce its order for refund by 
imprisonment, or attachment, or by both, even though this rule 
may not bo applicable. 32 G. 921=2 C.L.J. 695. CV 

/.—“For restitution of conjugal rights,** 

I.— 'General. 

(a) A decree for restitution of conjugal rights between Mahomedans or Hindus 
may be enforced under S. 200 of Act VIII of 1869. 1 B. 164. P 

^ (6) A decree for restitution of conjugal rights, under the Parsi Marriage and 
Divorce Act, is enforceable only in the manner provided in S. 36 of that 
Act. Such provision is in substitution of, and not in addition to, the 
ordinary remedies provided by S. 200 of Act VIII of 1869. 9 Bom,H.C. 
R« 290. Qt 

(c) A decree of a Civil Court for restitution of conjugal rights supersedes any 

previous order of a Magistrate for maintenance, if the wife should 
persist in refusing to live with her husband. A Magistrate ought to^ 
cancel a previous order of maintenance made by him or rather treat it 
as determined, if the wife, failing to comply with the decree for res*, 
titution, refuses to live with her husband. 23 B. 484. See ife 
W.R. Gr. 52. 

(d) Where a person, directed by a decree to refrain from preventing het daughter 

returning to her husband, permitted her daughter to reside in her 
house, such conduct was not sufficient evidence of interference with 
her daughter’s return so as to justify the execution of the decree against 
her, 1 A. 601. S. 

3.— Form of decree. 

(а) A Civil Court cannot pass a decree for the recovery of the person of a wife, 

the proper order bomg for the restitution of conjugal rights. 9 W.B. 
662. T 

(б) The proper form of decree in a suit for restitution of conjugal rights against 

the wife is one enjoining the wife to return to her husband and the other 
CO -defendants to abstain from preventing her return. 2N.W.P. 314. 
Bee also 20 W.R. 50 and 92 ; 8 W.R. 467 ; 2 Agra 111. U 

(c) In a suit by a husband for restitution of conjugal rights, a decree, that “ the 
case be decreed awarding the plaintiff to take defendant as his married 
wife”, is not a proper form of decree. The decree may order the wife- 
totreten to her husband’s protection; but such a decree is not one 
which can be enforced, as provided in S. 200 of Act VIII of 1869, as an 
ofdei^foi* ” thfii performance of a particular act.” 14 B.L.R. 298 2$ 
W.R.'179. Y 
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“ Far restitution of conjugal rights.**— {Concluded). 

3.— Decree how enforced. 

(а) Where there has been a decree in favour of an applicant for special posses- 

sion of his wife, and application *iade for execution, the process under 
the ordinary sections will not be enforced. 1 Ind. Jur. N.S. 1015=6 W.R. 
Mis. 29. W 

(б) l?!he question whether, under the Code of 1859, the Court can enforce its order 

upon a wife to return to her husband by giving her over bodily into her 
husband’s hands, was not determined. Such disobedience would seem 
to be enforceable only by imprisonment, or attachment of property, or 
both. 8 W.R. (P.G.) 3 = 11 M.I.A*. 651. X 

N.B,— See Select Committee’s remarks under rule 31. 

(c) A wife cannot be delivered in execution as a chattel, and if she fails to 

comply with an order to return to her husband, she must be dealt with 
under the provisions relating to attachment and imprisonment for non- 
performance of the act decreed, 2 Agra 337. See also 3 Agra 88. Y 

(d) Held by majority:— the decree in a suit for restitution of conjugal rights 

ought to be declaratory only, and to be enforced, in case of disobedience, 
by attachment. 

But held by Seton Karr, J, contra^ that the wife may be ordered to be delivered 
over to her husband. 1 Ind. Jur. N.S. 317. See also 6 W.R. 105. Z 

4.— Stay Off execution. 

An order for stay of execution may be granted under order XLI, r. 6 to a wife 
against whom a decree has been made in a suit by her alleged husband 
'for restitution of oonjngal rights. 2 F.B. I894t. A 

2.— “For an injunction,** 

A.— “ FOR THE PERFORMANCE OP OR ABSTENTION FROM 
ANY OTHER PARTICULAR ACT ” OP THE OLD CODE. 

(a) In a suit for accounts, whore the plaintifE establishes .^hat the defendant is 
an agent and an accounting party, the Court ought to hx a date direct- 
ing the defendant to furnish accounts ; aud, on his failure to furnish 
the accounts within the time fixed, the plaintiff may proceed under 
this rule. 27 A. 374»A.W.N. (1905), 8. See also 13 LA. 123 and 
A.W.N. (1906), 1, B 

{b) Where a decree directed that plaintifi and defendant should jointly manage 
certain property held, till then, in the sole name of the defendant, 
and that the names of both should appear in all papers connected with 
snc#h property, and where the defendant opposed when plaintifi applied 
to have his"name registered in the Oolleotorate, the Court had jurisdic- 
tion to attach the defendant's property, until he had obeyed the 
decree, by having the joint naines of himself and the plaintifi inserted 
in all doonment^ belonging to the estate. 8 O.L.R. 487. C 

ie) Where a dew®^ provided '* it is ordered that plaintifi obtain possession as 
owner of jewels, . clothes^ shawls, trappings, dishes of sorts, cattle and 
‘Other goods to the yalhe 3^ 30,000 in aocordanee with his plaint,^ 
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2. — “For an iniunctlon.‘’—[pontinued). 

A.— “FOB THE PEBFOEMANCE OF OK ABSTENTIOK 
FBOM ANY OTHEK PAETIOULAR ACT ” OF THE 
OLD CODE. — (Concluded). 

the proper constraction of the decree, read with the judgment, was that 
it ordered the defendant to deliver to the plaintifi whatever move- 
able property she had of the kind specified in the list attached to the 
plaint up to Rs, 30,000 in value, and, on default, to pay Rs. 30,000 
or such portion thereof as should represent the value of the property 
not delivered. The decree so construed was capable of execution under 
this rhle, if not under rule 31. 64 P.R. 1890. I> 

(d) A decree directing the judgment-debtor to perform certain specific acts, and 

also declaring rights on the part of the decree-holders against him, was 
not incapable of being executed under this rule, on the objection that 
it was only declaratory. 21 G. 784 =21 1.A. 89. E 

(i?) Whore a decree does not contain any direction to the deiendant to do, or 
refrain from doing, any act, the Court executing that decree has no 
power to amplify its terms by calling in aid this rule, 1 A.L.J. 541.P 

B.— FORM OF EXECUTION APPLICATION AND MODE OF 

EXECUTION. 

(a) Where the defendants were appointed managing trustees of a Hindu temple, 
and certain rules were laid down for their guidance by a decree, and' 
the plaintifis applied for execution of decree and filed a darkhast 
praying that defendants be ordered to act as directed by the decree, 
held, darkhast was not in accordance with this rule, as it did not 
specify the mode in which the assistance of the Court was sought, 
19 B.'’84. . Q 

(by A decree-holder applied for issue of notice to the judgment-debtor to- 
show cause why certain projection ordered to be removed by the decree 
' should not be removed. Though the application was not in accordance 
with this rule, yot the Court should issue a notice. 3 A.W.N. 149.H[ 

(e) A decree directing the defendant bo do, or refrain from doing, a particular 

act, such as removing obstruction, &c., should be executed by attach- 
ment of judgment-debtor’s property or his detention in civil prison or 
by both, in case of his disobedience. It is illegal to direct the Nazir 
or any other Court officer to remove the obstruction or do such other 
act as may be enjoined by the decree. The application for execution 
must pray for the imprisonment of the judgment-debtor or attachment 
of his property or for both, in case ho fails to obey the decree and not 
for removal of obstruction, &c., by the Court agency. 8 C.^ 174=9 O.L. 
R. 463; 26 B. 283=4 Bom. L.R. 14; 10 B.L.R, Ap. 12=18 W.R. 
282 ; 107 P.R. 1889. I 

(d) Where the application is not in form, the Court should point out to the 
decree-holder the manner in which he should have asked the assist- 
ance of the Court ; and, upon the application being amended, notice 
should have been served on the judgment-debtor directing him to 
comply with the decree within a time to be fixed by the notice, failing 
which the Court might, at the instance of the decree-holder; order the 
judgment^debtor’s arrest or attachment of his property. 8 0. 174 =9' 
C.L*R. m, "" ^ 
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2. — **For an injunction.* ^'-(Concluded). 

C.— LIMITATION. 

(a) Art. 179 of Schedule II to the Indian Limitation Act does not apply to an 
application to enforce a decree granting an injunction to abstain from 
some particular act. 28 A. 300=A.W.N. (1906), 10 = 3 A.L.J. 836. 
See also 23 A. 465. K 

(&) An application to enforce a decree for perpetual injunction must be made 
within three years of the date of the particular breach of it which is 
the occasion for the application. The decree-holder is not, however, 
obliged to take action in regard to every pett> infringement of the 
injunction on pain of allowing the decree to become inoperative 
after three years from the first petty breach and depriving the decree- 
holder of the fruit of his decree, if a serious infringement of H were 
afterwards made. 29 M. 314. 


J,— “ Has bad an opportunity . Jailed to obey it. ** 

[а) No order for enforcing a decree by imprisonment should be made, until the 

defendant has had an opportunity of obeying the decree,or has contuma- 
ciously refused to obey it. 7 Bom. H.C. 122. See also 28 A. 300= A.W. 
N, (1906), 10=3 A.LJ. 836 ; 23 4. 465. M 

(б) On obtaining a decree for perpetual hi 3 unctioD, the holder of it may enforce 

the same, on each successive breach of the injunction, under this rule. 
The decree-holder is not, however, obliged to take action in regard to 
every petty infringement, 29 M. 314, IT 

“ May award ..such compensation.** 

The provisions of this rule supply a primitive means of punishing disobedieuee, 
and are not intended to be a satisfaction of the decree, so as to prevent 
a decree-holder from taking further steps. Hence, if a successful 
decree-holder, in a possessory suit, has, under the provisions of this 
rule, received some compensation for an injury done, he can still 
enforce a right to possession of the property found under the decree to 
be his. IA,L,J. 431. * 0 


33. (1) Notwithstanding anything in rule 82, the Court, either 
Discretion of the time of passing a decree for the' restitution 
de^M^fo/^restiSu Conjugal rights or at any time afterwards, may 
tion of 0 0 n i u- Order that the decree 
gai rights. detention in prison. 


shall not be executed by 


(2) Where the Court has made an order under sub-rule (I), 
and the decree-holder is the wife, it may order that, in the event of 
the decree not being obeyed within such period as may be fixed in 
this behalf, the judgment-debtor shall make to the decree-holder 
such periodical payments as may be ]ust, and, if it thinks fit, require 
that the judgment -debtor shall, to its satisfaction, secure to the 
decree-holder such periodical payments. 
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(3) The Court may from time to time vary or modify any order 
made under sub-rule (2) for the periodical payment of money, either 
by altering the times of payment or by increasing or diminishing the 
•amount, or may temporarily suspend the same as to the whole or 
any part of the money so ordered to be paid, and again revive the 
same, either wholly or in part as it may think just. 

(4) Any money ordered to be paid under this rule may be re- 

covered as though it were payable under a decree for the payment 
. of money. ^ 

oia Act. 

This rule is new. 


34. (1) Where a decree is for the execution of a document or 

Decree for exeou- endorsement of a negotiable instrument 

endorsement”*”*’o°f judgment-debtor neglects or refuses to 

T 3 egotiable instm- obey the decree, the decree holder may prepare a 
draft of the document or endorsement in accord- 
ance with the terms of the decree and deliver the same to the 
'Court. 

(2) The Court shall thereupon cause the draft to be served on 
'the judgment-debtor together with a notice requiring his objections 
(if any) to be made within such time as the Court fixes in this 
behalf. 

(3) Where the judgment-debtor objects to the draft, his objec- 
■tions shall be stated in writing within such time, and the Court 
shall make such order approving or altering the draft, as it thinks 
fit. 


(4) The decree-holder shall deliver to the Court a copy of the 
draft with such alterations (if any) as the Court may have directed 
•upon the proper stamp-paper if a stamp is required by the law for 
the time being in force ; and the judge or such officer as may be 
appointed in this behalf shall execute the document so delivered 


(.5) The execution of a document or the endorsement of a negotia- 
ble instrumeftt under this rule may be in the following form, 
namely : — 

“ 0. D., Judge of the Court of 

'■(or as th©«ase may be), for A. B., in a suit by E. E., against A. B.,” 


and s^all l^aV^ the same effect as the execution of the^ocument 
j j^r»the epdorsement of the negotiable instrument by the party ordered 


i 




te or endoDse the same. 
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(6) The Court, or such ofBcer as it may appoint in this behalf, 
shall cause the document to be registered if its registration is requir- 
ed by the law for the time being in force or the decree-holder 
desires to have it registered, and may make such order as it thinks 
fit as to the payment of the expenses of the registration. 

(Note s). 

Oia A.et, 

Sub-rules 1 to 4 correspond to S. 261, and sub-rule 5 to S. 262 of Act XIY of 
1882, while sub-rule 6 is new. 

If the decree he for the execution of a conveyance, or for the 
endorsement of a negotiable instrument, and the judgment-debtor 
neglects or refuses to comply with the decree, the decree-holder may 
prepare the draft of a conveyance or etidorsement, in accordance 
with the terms of the decree, and deliver the same to the Gourt^ 

The Court shall thereupon 'cause the draft to he served on the 
judgment-debtor, in manner herein before provided for servina a 
summons, together with a notice in writing, stating that his objections 
{if any) thereto shall be made within such time {mentioning it) as 
the Court fixes in this behalf. 

The decree-holder may also tender a duplicate of the draft to 
the Court for execution upon a proper stamp paper, if a stamp is 
reguired by law. 

On proof of such service, the Court, or such officer as it appoints 
in this behalf, shall execute the duplicate so tendered, or may, if 
necessary, alter the same, so as to bring it into accordance with the 
terms of the decree, and execute the duplicate so altered. 

Provided that, if any party object to the draft so served as 
aforesaid, his objections shall, within the time so fixed, be stated m 
writing, and argued before the Court ; and the Court shall thereupon 
pass such order as it thinks fit, <md execute, or alter and execute, 
the duplicate in accordance therewith.— {8. 261 of Act XIV of 1882). 

The execution of a conveyance, or the endorsement of a 
negotiable instrument by the Court, under the last preceding 
section, may he in the following form’. 

“ C.D., Judge of the Court of 

(or as the case may be) for A.P. in a suit by jB.P. against A.B.”, 

or m such other form as the High Court may from time to time 
prescribe ; and it shall have the sctrhe effect as the execution of the 
ponveyanoe or endorsement of the instrument by the party ordered to 
, or endorse the sam6.-^{B. 262 of Act XIV of 1882). 

4032 68 
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Difference between the old and the new Code. 

(1) Though the wording of the old section 261 has been altered here and there 

and the paragraphs have been recast, there is no material difference 
between the old Act and the new on any point. 

(2) One difference, however, which may be noted is that while in the old 

section the word “conveyance*’ was used, in the present rule the word 
“ document ” is used, thus probably rendering the scope of the section 
a little wider. 

(3) Section 261 has been recast as above, so as to bring it into conformity 

with the chronological order of events. 

(4) As regards sub-rule 5 except the omission of “or in such other form.. 

prescribe,” there is very little alteration in the wording. 

(5) Sub-rule 6 is newly added to meet the requirements of the Indian Kegis- 

tration Act. 

/• — “And the Judge ..so delivered 

(1) Registrar of the High Court — Power to execute documents. 

The Registrar of a High Court has authority, when so directed by an order 
of Court, to execute a conveyance on behalf of a party refusing to 
do so, so as to pass his estate, if any, but has no* authority to bind 
him, by entering into any covenants on his behalf. 

The power of the Registrar to execute such a conveyance rests upon statutory 
authority. 16 C. 380. p 

(2) Decree for execution of sale deed— Application for execution— Form. 

The appellant obtained a decree against the respondent, by which the latter 
was to execute a sale deed in his favour and applied for execution by 
compelling the judgment-debtor to execute a sale deed in terms of the 
decree. A draft was produced ; and subsequently, with some alterations, 
the deed was executed by the judgment-debtor. Held^ that, if the 
application was considered as one made under this rule, it had not 
been complied with as the Court did not execute the sale deed ; but, if 
the application wei*o considered to be one to compel the judgment- 
debtor to execute the sale deed, then no such application was enter- 
tainable by the Court , and that, both parties having considered the 
application as one made under this rule, it had not been disposed of 
according to law. 5 0.0. 370. g 

35. (1) Where a decree is for the delivery of any immoveable 
Decree for im- property ^ , possession thereof shall be delivered 2 
moveable property. party to whom it has been adjudged, 

or to such person as he may appoint to receive delivery on his 
behalf, and, if necessary, by removing any person bound by the 
decree who refuses to vacate the property. 

(2) Where a decree is for the joint possession of immoveable 
property such possession shall be delivered by affixing a copy of the 
warrant in some conspicuous place on the property and proclainaing 
by beat of drum, or other customary mode, at some convenient 
place, the substance of the decree. 
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( 3 ) Where possession of any building or enclosure is to be 
delivered and the person in possession, being bound by the decree, 
does not afford free acces^L the Court, through its officers, may, after 
giving reasonable warning and facility to any woman not appearing 
in public according to the customs of the country to withdraw, 
remove or open any lock or bolt 3 or break open any door or do any 
other act necessary for patting the decree-holder in possession. 

(Notes). 

Oia 

Sub-rule 1 corresponds to S. 268 of Act XIV of 1882, while sub-rules 2 and 3 
are new additions. 


(General). 

(a) If, in executing a decree for khas possession, it is necessary to remove any 
of the defendants from the land covered by the decree, the Court, on 
application, is authorised to remove such person ; but, if the decree is 
silent as to a building situated on the land, it is not within the province 
of the Court which oxocutes to direct that the building be pulled down. 
18 W.B. 527. R 

(6) Where a person obtained a decree, entitling him to redemption, and, in 
execution, possession of the land was delivered through Court to such 
person under this rule, the delivery must be deemed to have been 
made, not of the land alone, but of all things attached to it, including 
the crops growing thereon ; and the defendant could not, therefore, 
claim to re-enter to reap and gather or dispose of the crops. 8 L.B.K. 
129. S' 

(c) Where plaintifis obtaiuod a decree for the possession of a village, they were also 
entitled to the possession of the, account books and documents relating 
to the village, as being essential to the proper and efieotual enjoyment 
and management of the village awarded by the decree. Such books and 
documents should be deemed as accessory to the estate and as claim- 
able by those to whom it had been awarded. The title deeds of an 
estate, counterpart leases, and other documents of the like kind ought 
also to bo regarded as accessory to the estate and to pass with it 
whether tlxe transfer is by a conveyance, a decree, or a certificate of 
sale. 11 B. 485. T 

(<2) The delivery of possession under this rule contemplates the decree-holder 
being placed in actual possession by possibly dispoissessing, in the eye 
of law, a third person who is not affected ‘by the decree. The mere 
formal delivery of possession cannot of itself effect such dispossession, 
unless the deprivation of possesssion he complete as a fact, a conclu- 
sion which the Court has to form on the whole of the evidence. It 
does not make any difference if such a decree is in a partition suit, 
20 B. 861. 0 

(e) Where a decree, under which mortgagors obtained possession of mortgaged 
property, is reversed, the mortgagees are entitled to be replaced in 
possession and to get complete restitution, and to be placed in the 
same position as they were in before the erroneous decree was made, 
even if i the decree reversing the erroneous decree does not provide that 
the mortgagees should recover possession. 14 W.B. 465. Y* 
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Qmerai— (Concluded). 

(/) Act yill of 1869, S. 223, refers to decrees generally, whenever they may be 
passed, and provides that, being so passed, they are to be effectual 
from the time the suit was instituted, so far as parties claiming under a 
title made by the judgment-debtor are concerned, even when such 
title was created before an appeal was j&led from the order dismissing 
the suit, and when no decree existed. 20 W.R. 204. W 

“ Delivery of any immoveable property^** 

(а) Where a decree is partly for a share of land in the occupancy or IChas pos- 

session of the defendants and partly for a share of land in the occu- 
pancy of raiyats, the decree as to the former can only be executed 
according to this rule, and as to the latter according to rule 36. 7 W.R. 
376. See also 3 W.B. 144. . X 

(б) Where the plaintiff obtained a decree to recover possession of a share of 

an ijmalx family taluhh, the Court executing was bound to put her in 
possession under S. 223 of Act VIII of 1859 (corresponding to this 
rule), and, if necessary, -to remove any person who might refuse to 
vacate ; and her having already been put in possession under S, 224 of 
that Act (i.e., rule 36) was no bar to her being put into the more 
direct and actual possession contemplated by S. 223. 9 W.R. 454. Y 

Possession thereof shaft be delivered."" 

' {a) Where a decree-holder, who had received possession under S. 224 of Act 
VIII of 1859 and given the usual acknowledgment, was refused Khas 
possession of part of the land which defendants claimed to hold as 
raiyats, his proper course was an application under S, 223, although 
the case had been struck off the execution file ; and defendant’s sole 
plea of purchase having failed, they could not, afterwards, set up a 
raiyati title. 12 W.R. 286. 

(6) A Munsiff had jurisdiction to issue an order for Khas possession under this 
rule, although in the first instance he had ordered possession to be given 
under rule 36. 17 W,R. 80. See also 3 W.R. Mis. 2. 1 

*(o) A decree which is not a decree for possession cannot, under S. 223 of Act 
VIII of 1859, be executed by an order for delivey of possession of pro- 
perty in the possession of a third party who has acquired a title sub- 
sequently to the institution of the suit. 16 W.R. 307, B 

3.—“ Open any lock or bolt"" 

Where the judgment-debtor had bolted and looked the doors of a house and the 
officers were, consequently, unable to give decree-holder possession of 
the house, the Court was bound to remove the locks and to place the 
decree-holder in possession. 22 W.R. 283. C 

36 . WKere a decree is for the delivery of any immoveable 
Deotee for dsli- property in the occupancy of a tenant or other 
■ms of immoveaWe person entitled to occupy the same and not bound 
by the decree to relinquish such occupancy, the 
Court shall order delivery to be made by affixing i 
in some conspicuous place on the property, 
oooupant by beat of dram or other customary 


&e ^ warra^. 
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mode, at some convenient place, the substance of the decree in 
regard to the property. 

(N otes) . 

Oia Aet. 

This rule corresponds to S. 264 of Act XIV of 1882. 

Difference between the old and the new Code. 

The proviso in the old section, via., Provided that, if the occupant can be found, 
a notice in writing containing such substance shall be served upon him,, 
and in such case no proclamation need be made” has been omitted in 
this rule. 

(General). 

(а) To give legal possession under S. 224 of Act VIII of 1869, corresponding to 

this rule, it was essential that all the requirements of that section 
should be carried out. 15 V/.B, 99. D 

(б) Where the formalities prescribed by tbis rule have been complied with, and 

there was a legal receipt for possession as well, they would confer 
such a right under a Civil Court’s decree, as would prevail over one 
founded on mere actual receipt of rent, 9 W.R. 358. E 

(c) Where, in a suit for possession with mesne profits against several persons,, 
the plain tifi only partial) y succeeded agamst two, the plaintifi could 
only ask for delivery, in the mode prescribed by section 224 of Act 
VIII of 1859, (r. 36) of the shares of those two ; and the Court in 
execution was not authorised to make any enquiry into the extent or* 
amount of these shares in relation to the other defendants. 13 W.B. 
123, E 

(<?) Where the veudee from one of four co-sharers obtained a decree for possession 
of a joint quarter share of a house in the occupancy of a tenant who 
had obtained fi lease from all the four co-sharers ; on the vendee apply- 
ing for physical possession of the house, and refusing to accept posses- 
sion through receipt of rent, the application was rightly rejected on 
the ground that the house, having been enjoyed by the co-sharers only 
through receipt of rent, it was not open to one oo-sharer to transfer to 
his vendee the right to interfere with the rights of the other oo- 
sharers, so as to deprive them of the enjoyment of their shares in the 
joint property. 16 P.R. 1898. 6* 

(a) Where a decree is partly for a share Of land in the occupancy or Khas^ 
possession of the defendants and partly for a share of land in the 
occupancy of raiyats, the decree as to the former oan only be executed 
according to rule 35, and as to the latter according to this rule, 7 W.B. 
376. See also 8 W.R. 144. H 

(/) When the owner of land is decreed a proprietary title with symbolical 
possession of such land, followed by execution, he must proceed under 
the provisions of the Rent Law, if he wishes to eject the tenant. S.O. 
164. I 

(g) An application for execution of a decree for possession, asking for the 
eviction of the defendant, is quite different from an application for 
possession under S. 224 of Act VIII of 1859. Althougli the former 
application is rightly refused, the latter application should not be 
refused, except as to that peart in which the decree-holder asked for 
an order to issue to the^rajiyats to pay rent to him> which order would 
be beyond the pxpiview section, 17 W.R., S^6, J 
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General— (Oo;icZw<ifii2). 

(fe) A person, who has obtained symbolical possession under this rule, may 
subsequently ask for acDual possession, if the terms of his decree warrant 
such possession being given. 3 W.R. Mis. 2. K 

Delivery to be made by affixing.^* 

A. — EFPBCT OP THE DELIVERY OF FORMAL 

POSSESSION ON PARTIES. 

(a) As between the judgment-creditor or his assigns on one side, and the 
judgment-debtor or his heirs on the other, symbolical possession, under 
the execution of a decree, is as good |as actual possession to give 
the purchaser or his assigns the right to bring his suit for possession 
within 12 years from that date. 2 Bom. L.R. 1087. See also 22 B. 
667. L 

*(6) Delivery of possession, going through the process prescribed by this rule, 
is the only way in which the decree of the Court, awarding possession 
to the plaintiff, can be enforced ; and as, in the contemplation of law, 
both parties must be considered as being presenb at the time of delivery, 
such delivery must, as against the defendant, be deemed equivalent 
to actual possession. Consequently, if the defendant subsequently 
dispossess the plaintiff by receiving the rent and profits, the plaintiff 
will have 12 years, from such dispossession, to bring another suit. 6 
0. 584^5 C.L.R. 548, See also 0 O.L.B. 639 and 4 O.W.N. 297 ; 

10 0. 993. M 

<c) When formal possession has been delivered according to law to a decree- 
holder, the subsequent continuance in actual possession of the judg- 
ment-debtor does not give the decree-holder a right to a fresh order for 
deli’f^ery of possession in execution of the decree, but gives him a right 
to institute a fresh suit for possession. 4 A. 184. See also 6 N.W. 187* 
But see 12 W.R. 235. H 

(d) The formal possession given by a Court under this rule operates in point of 
law and fact, as between the parties, as a complete transfer of posses- 
sion from the one party to the other. 7 0. 418. See also 5 B. 654, 0 

B. — EFFECT OF FORMAL DELIVERY ON THIRD 

PARTIES. 

(a) Symbolical possession given under a decree does not, as against third 
parties, entitle the person, to whom such possession has been given, to 
count a fresh period of limitation from the date of the possession. 

11 0.L.R, 395. P 

{b) As against third parties, symboheal possession under this rule, is of no 
avail, because they are not parties to the proceedings. 5 0. S84»ir> : 

* 0.UB.548. See also 10 0. 993. • Q 

{c) A person who prefers a claim to property attached under a decree, but 
whose claim is disallowed, is not a party to the decree ; and the decree- 
holder, on obtaining symbolical possession, will not be entitled to count 
a fre^ period of limitation as against him, 11 O.L.R. 395# R 



O.XXI, rr. 36 Sl 37J Act V of 1908 (00D15 op civiii procedure). 541 


/. — Delivery to be made by affixing ,** — {Concluded), 

C.~SYMBOLICAL POSSESSION— LIMITATION. 

\a) Symbolical possession will not save limitation in cases where actual posses- 
sion might have been granted. 5 0. 331. S 

(&) Where a plaintiff, who has obtained a decree for possession of immoveable 
property, undergoes the mere ceremony of receiving formal possession 
on the spot by beat of drum and posting of bamboos, and then allows 
12 years to elapse, without taking any steps to acquire and assert actual 
possession, he loses the title conferred by the decree. 24 W.B 418. T 

^c) Formal possession, given to a decree-holder by an officer of the Court in 
execution of his decree, is sufficient to give him a fresh cause of action, 
and notwithstanding that he may never have obtained actual pos- 
session, he or his assigns may sue to recover possession, at any time 
Within 12 years from the time of such formal possession. 4 0. 870= 
4C.L.R. 55. XJ 

•{d) Delivery of formal possession m execution of a decree for possession gives a 
cause of action, against a defendant who remains in occupation of the 
premises, which may De enforced in a regular suit. 11 C. 93. Y 

ie) A suit for possession of immoveable property is not barred, if the suit be 
brought within 12 years of delivery of possession under this rule, or if 
possession by the plaintiff be admitted within 12 years by the party 
through whom defendant claims. 7 B.L.Ii. Ap. 20=15 W.R. 307. W 
\{f) Where the auction -purchaser was put into formal possession, a suit for 
actual possession within 12 years from the date of sale will not be barred, 
if the judgment-debtor was in possession at the time of sale, 4 C. 216. X 

Arrest and detention in the CivU ‘prison, 

37. (1) Notwithstanding anything in these rules, where an appli- 
D i s o r e t i onary cation is for the execution of a decree for the pay* 
■power to pel mi t ment of money by the arrest and detention in the 
show cause against Civil pnson of a judgment-debtor who is liable to 
detention in prison, be arrested ^ in pursuance of the application, the 

'Court may, instead of issuing a warrant for his arrest, issue a notice 
nailing upon him to appear before the Court on a day to be specified 
in the notice and show cause why he should not be committed to 
the civil prison. 

(2) Where appearance is not made in obedience to the notice, the 
■Court shall, if the decree-holder so requires, issue a warrant for the 
.arrest of the judgment-debtor. 

(Notes). 

01a Act. ' 

This juie oorxesponds to 8. 245-B of the old Code, 

Diflerence betw^n .the old and the new Code. 

Insteaid of “ decree for money,” we have in the ne-w Act “ decree for the pay- 
ment of money,” instead of “ Imprisonment,” “ de^ntion in the civil 
prison,” and instead of .“jail,” “ oisnl prison." 
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Liable to be arrested 

(a) Even after a vesting order has been made and the schedule of the insolvent 
- has been filed, the Court has power,, under this rule, to direct execu- 
tion against the person of the defendant by his arrest and imprisonment, 
in oases of fraud or misconduct, although the amount of ijhe judgment- 
debt is fully admitted by the insolvent in his schedule, 9 Bom. 
Jj.R. 898. Y 

{b) The mere fact that the judgment- debtor has made an application for insol- 
vency in execution of one decree cannot debar other decree-holdera 
from causing his arrest, until ho has been actually discharged by the 
insolvency Court, even though the debt due-to the other deoree-holdera 
have been mentioned in the schedule to the insolvency application. 
9 0.0. 42. Z 


38. Every warrant for the arrest of a iudgment-debtor shall 
direct the officer entrusted with its execution to 
to^reot judgS^- bring h.im before the Court with all convenient 
debtor to be brought speed, unless the amount which he has been 
ordered to pay, together with the interest thereon 
and the costs (if any) to which he is liable, be sooner paid. 

Old A.et. 

This rule exactly corresponds to S. 387 of Act XIV of 1882. 


39. (1) No judgment-debtor shall be arrested in execution of a 
Subsistence allow- decree unless and until the decree-holder pays i 
into Court such sum as the Judge think sufficient 
for the subsistence of the judgment-debtor from the time of his. 
arrest until he can be brought before the Court. 

(2) Where a judgment-debtor is committed to the civil prison in, 
execution of a decree the Court shall fix for his subsistence such 
monthly allowance 2 as he may be entitled to according to the scales 
fixed under section 57 or, where no such scales have been fixed, as 
it considers sufficient with reference to- the class to which he 
belongs. 

(8) The monthly allowance fixed by the Court shall be supplied 
by the party on whose application the judgment-debtor has been* 
arrested by monthly payments in advance ® before the first day of 
each monffi. 

(4) The first payment shall be made to the proper officer of 
the Court for such portion of the current month as remains unexpir- 
ed before the judgment-debljor is co-mmitted ^ to the civil prison, and 
the subseq[uent payments (if any)- shall be made to the officer in 
charge of the civil prison- 

(5) Sums disbursed by the decree-holder for the (gubaistenoe of 
&e jxbdgment-debfo.r in the civil prison shall be deemed to be costa 
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Provided that the judgment-debtor shall not be detained in the 
civil prison or arrested on account of any sum so disbursed. 

(Note s). 

oia Act. 

Sub-rules 1 to 4 correspond to S. 339 of Act XIV of 1882, and sub-rule 5 to- 
S. 340 of that Act. 

Yerhal alterations in the new Act. 

(1) “Having regard to the scales so fixed” is omitted before “ the Judge 

thinks ” in sub-rule 1, and instead of “ from his arrest,” we have 
“ from the time of his arrest ” in the new Act. 

(2) The words “ civil prison ” are used instead of “ jail ” in sub-rule 2. 

(8) The expression “ the judgment-debtor has been arrested ” is used in sub- 
rule 3, instead of “ the decree has been executed ’’ in the old Act. 

(General). 

(а) Where the defendants, who were arrested in execution of a decree, were 

released at the request of the creditor before they had been sent to the 
civil jail, the creditior was entitled to a refund of the balance of sub- 
sistence money that remained at the time of his debtor’s release. 
5 Bom. H.O.K. 84. A 

(б) The discharge of a defendant from confinement in jail, in consequence of 

the plaintifE’s failure to pay subsistence money at the rate fixed by the’ 
Court, bars a second arrest and imprisonment in execution of the 
decree. 4 M.H.C.R. 76. B 

“ l/jat/I the decree-boMer pays.** 

According to Act VIII of 1859, the batte* for the maintenance of a debtor could 
not become payable until he was arrested and brought before the 
Court and the order made for his committal to the civil jail. 4 B. 66.C 

Under this rule, the subsistence of the judgment-debtor from the time of his 
arrest until he can be brought before the Court has to be paid before 
the order for arrest is made. 

Monthly allowance*'' 

A Civil Court executing a decree is not competent to require a decree-holder to 
supply anything but the judgment-debtor’s subsistence allowance m 
money which it is required to fix by this rule,' A Civil Court has 
absolutely no concern with the bedding, clothing or cooking utet^sils,. 
or any other article whiol^ may be declared by the jail aujihdWties 
necessary for the prisoner. The Prisons Act makes provision for the 
demand of the cost of bedding and clothing by the Superintendent of 
jail ; but both the Code and the Prisons Act are silent as to cooking 
utensils and the Court has np conoern with the xic^ode in which the 
judgment-debtor is to be supplied with food in the jail. It has only 
to require the deoree^holder to make provision in money for the prison- 
er’s subsistence, 48 P.R. 1893. ' B* 

3.^^' Payments in advancen** 

(cf) No one is to be imprisoned in execution of a decree unless subsistence* 
money for a month in advance be paid to the person in whose custody 
.he is^ A payment mast, be received in advance every sucoes- 

tive month pending the imfrilenment ; and if* any such payment be 
not made the 1$; entitled tp* be released#^ Biojirke 0,0* 6?. 

Bee also Bourke 0.(S^ . ? 
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3.—'*^ Payments In advance *^' — [Gonclvded), 

(b) Before the committal of a judgment-debtor, the execution creditor paid 

into the hands of the jailer subsistence money for 27 days at 4 annas per 
diem. Two days after, a further sum of i annas was paid to make up 
any deficiency. Meld, the requirements of S. 276 of Act VIII of 1859 
had not been complied with and the prisoner was, therefore, entitled 
to be discharged under S. 278 of that Act. 5 B.L.R. Ap. 79. Q 

(c) On 30th September plaintiff paid to the jailor subsistence money for 30 

days, the jailor then having a balance of 4 annas over from the sub- 
sistence money for September. Meld, S. 276 of Act VIII of 1859 had 
been sufficiently complied with. 5 B.L.B. Ap. 8. B 

(d) No particular form of petition of discharge was required from a prisoner 

applying for his discharge for non-payment of subsistence money. On 
failure of subsistence money, the prisoner should be released, and 
further detention of him by the person in whose custody he is is, illegal. 
Bourke 0.0. 28. I 

4^,— “ Before the judgment-debtor Is committed 

'(a) Where a defendant is arrested prior to decree and a decree is afterwards 
obtained against him, the plaintiff, if he wishes to detain the defendant 
in prison, must have him brought before the Court, and his subsistence 
money fixed, in the same way as in the case of an arrest in execution of 
a decree; and if he fails to do so, the defendant is entitled to his discharge 
from prison, 1 Ind. Jur, N.S. 327. Also Bourke O.C. 423. J 

(6) Unless subsistence money is paid before commitment, the commitment 
is illegal. The jailor is bound by the words of the Act. It is for him, 
and not for the prisoner to see that the money is paid. Bourke O.C. 421.K 

(c) A jailor or other officer cannot lawfully receive a prisoner for debt under 
commitment, unless the preliminary payment of subsistence has been 
made in compliance with the order of the Court ; and the jailor cannot 
lawfully detain a judgment-debtor, when the time limited for payment 
of any subsistence money under the order of the Court passes without 
due payment accordingly, Bourke 0.0. 69. L 


40 . (1) Where a judgment-debtor appears before the Court 


■Prooeeditato on i’l obedience to a notice issued under rule 37, or 
brought before the Court after being arrested 
dienoe to notice or in execution of a decree for the payment of money 
.after arrest. , appears to the Court that the judgment- 


debtor is unable 'fEQm..BOverty or other sufficient cause 1 to pay the 
amount of the deore”e or, if that amount is payable by instalments, 


the amount of any instalment thereof, the Court may, upon such 


terms (if any) as it thinks fit, make an order disallowing the appli- 
cation for his arrest and detention, or directing his release, as the 
case may be. 


(2) Before making an order under sub-rule (1), the' Court may 
take. into consideration any allegation of the decree-holder touching 
; tapiy Ibf.the following matters, namely : — 
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(а) the decree being for a sum for which the judgment-debtor 

was bound in any fiduciary capacity to account ; 

(б) the transfer, concealment or removal by the judgment- 

debtor of any part of his property after the date of the 
institution of the suit in which the decree was passed, 
or the commission by him after that date of any other 
act of bad faith in relation to his property, with the 
object or effect of obstructing or delaying the decree- 
holder in the execution of the decree ; 

(c) any undue preference given by the judgment-debtor to any 
of his other creditors ; 

'.( d ) refusal or neglect on the part of the judgment-debtor to 
pay the amount of the decree or some part thereof 
when he has, or since the date of the decree has had, 
the means of paying it ; 

i ( e ) the likelihood of tbe judgment-debtor absconding or 
leaving the jurisdiction of the Court with the object or 
effect of obstructing or delaying the decree-holder in 
the execution of the decree. 

(8) While any of the matters mentioned in sub-rule (2) are 
being considered, the Court may, in its discretion, order the judg- 
ment-debtor to be detained in the civil prison, or leave him in the 
custody of an officer of the Court, or release him on his furnishing 
security 2 , to the satisfaction of the Court, for his appearance when 
required by the Court. 

(4) A judgment-debtor released under this rule - may be re- 
arrested. 

(6) Where the Court Soes not make an order under sub-rule (1), 
■it shall cause the judgment-debtor to be arrested if he has not 
already been arrested and, subject to the other provisions of this 
■Code, commit him to the civil prison. 

(N.otes). 
oia Act. 

This rule corresponds to S, 887-A of the old Oode, 
iDilFeveiiioe between the old and the new Code. 

,(1) Instead of the words “ decree for money,” “ jail ” and imprisonment,” the 
words “ decree for the payment of money,” “ civil prison,” and * ^de- 
tention in the civil, prison,” are respectively employed in the new Act ; 
(2) in sub^mle 2 (a), instead of the words “ as a trustee or as acting in 
any other fiduciary capacity,^’ the words in any fiduciary capacity ” 
are used ; (3) in suh-ruj^ 2 (c) or unreasonable ” is omitted after 
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(1) Appeal. 


(General j. 


An appeal lies against an order granting an application for release, under this 
rule. 21 M. 29. lur 


(2) Application for insolrenoy . 

Where the debtor did not express his intention to present an insolvency appli- 
cation under S, 56 (i) of this Code on being J&cst brought before the 
Court after arrest, but made such application after proceedings under 
this rule had terminated, the Court was not bound to release the 
petitioner. 59P.R. 1898. N 


/. — ** Other sufficient cnase * '' 

(а) When the judgment-debtor is brought before the Court under a warrant ofi 

arrest, or comes before it upon notice under rule 37, the Court has a 
discretionary power not to put the warrant in force, or not to issue 
it, if the applicant furnishes security for his appearance when called 
upon. In such cases, the Court can also act under rule 40. 22 B. 
731. , 0 

(б) A Court is not bound to order the arrest of a lunatic, in execution of a 

decree passed against him. The power to order his arrest is discretion- 
ary. The lauaoy of a judgment-debtor is a good cause, within the 
meaning of this rule, for disallowing an application for his arrest. 22 
B, 961. p- 

2^—** Furnishing security,** 

Siavety’s liability. 

Where the petitioner became a surety under this rule and uot under section 
55 (4) of this Code, though the judgment-debtor got leave during the 
proceedings to apply for insolvency without the consent of the surety^- 
the surety did not thereby become party to the decree and the decree 
cannot be summarily executed against him. 30 P.L.R. 1905, See 
also 24 M. 660, * g, 

Attachment of property, 

41, Where a decree is for the payment of money the decree- 

as ' 

to his property. that — 

(a) the judgment-debtor, or 

ib) in the case of a corporation, any officer thereof, or 
(c) any other person, 

be orally ezamined as to whether any or what debts are owing to the 
ju4gi»ent-debtor and whether the judgment-debtor baa any and. 
what, otbar property or means of satirfying the decree and the 
GooEt may make an order for the attendance and examination of 
suehiju^merift-d^btor, or officer or other person, and.foE the produc- 
books 'biidoouments. 
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Old Act. 

This rule corresponds to S. 267 of Act XIV of 1882. 

The Court may, of its own motion, or on the application of the 
decree-holder, summon any person whom it thinks necessary^ and 
examine hkm in respect to any property liable to he seized in satisfac- 
tion of the decree, and may require the person summoned to produce 
any document in his possession or power, relating to such property, 
and, before issuing the summons of its own motion, shall declare 
the person on whose behalf the summons is so issued. — (S. 267 of 
the Code of 1882), 

BifPerence between the old Act and the new. 

While, under the old Act, the Court may summon any person for the purpose 
of the section, of otan motion, under the present Code, those words 
are omitted, and, it would therefore appear, that the Court can exercise 
the power,* only on the ajpplication of the decree-liolder. 


Attachment in 
'Case of decree for 
rent or mesne profits 
or other matter, 
amount of which 
to be subsetgtuently 
determined. 


42. Where a decree directs an inquiry as to 
rent or mesne profits or any other matter, the 
property of the judgment* debtor may, before the 
amount due from him has been ascertained, be 
attached, as in the case of an ordinary decree for 


the payment of money. 


Old Act. 


This rule corresponds to S. 266 of the old Code, 

If the decree be for mesne profits or any other matter, the 
amount of which, in money, is to be suhseqwnily determined^ the 
property of the judgment-dtehtbr may, before the amount due from 
him under the decree, has been ascertained, be attached) as in the 
case of an ordinary decree for money. — {8. 255 of the Code of 1882), 
Difference between the old Act and the new. 

(1) The words “ or rent are added before the word ** mesne profits” in the new 

Act. , 

(2) Instead of ^‘decree for money,” “decree for the payment of moneys* is 

substituted. 


43. Where the property to be attached is moveable property. 
Attachment o f agricultural produce, in the possession 

moveable property, of the judgment-debtor, the attachment shall be 
cS^ra/produoefTn by actual seiztire, and the attaching officer 

shall keep the property in his own custody or , in 
men - e or. custody of one of his subordinates i, and 

shall be responsible for the due custody thereof : 

Provided that, when the property seized is subject to speedy 
and natural decay, or when the ekpense of keeping it in custody is 
iikely to exceed its value, the tt<Pljia(|hih^ officer may sell it at once. 
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(Notes), 
oia A.ct. 

This rule corresponds to the 1st two clauses of S. 269 of Act XIV of 1882. 

Difference between the old and the new Code. 

(1) Instead of “ If the property be moveable property in the possession of the 

judgment-debtor, other than the property mentioned in the first 
proviso to S. 266 (S. 60 of the new Act)” in the first clause of the old 

Act, we have in the new Act where the property judgment- 

debtor.” 

(2) Instead of “ the proper officer ” m the proviso of the old Act, we have the 

attaching officer ” in the proviso of the new Act. 

(3) The last clause of S. 269 of Act XIV of 1882, viz,, The local Grovernment 

may, from time to time, make rules for the maintenance and custody, 
while under attachment, of livestock and other moveable property, and 
the officer attaching property under this section shall, notwithstanding 
the provisions of the former part of this ' section , act in accordance 
with such rules ” is omitted. 

(Ocneral). 

(a) The security given by a depositary for the safe custody of live stock which 
has been attached cannot be realised by summary process in execution. 
13 O.P.L.R. 104 ; dissenting from 12 O.P.L.B. 149. See also 15 C. 497 ; 
22 0. 25 ; 12 B. 411 ; 17 A. 99 ; 18 M. 1 ; and 19 A. 247. R 

{b) If moveable property of the judgment-debtor, amply sufficient to satisfy the 
decree, is attached and made over by the attaching officer to a care- 
taker under the rules framed under this rule, and is subsequently not 
forthcoming from the custody of the care-taker, who is himself missing, 
the decree-holder cannot further execute his decree against the person 
or property of the judgment-debtor other than that attached and made 
over to the care-taker, unless it be proved that the judgment-debtor 
was a party to the disappearance of the property attached. 21 P.R. 
1809. B 

/. — Subordinates” 

The duty of the attaching officer is to keep the property in his own custody or 
in the custody of one of his subordinates,” i.e., some public officer on 
the staff to 'which the attaching officer belongs, and for the purposes of 
the attachment, subject to his orders. By virtue of the written instruc- 
tions of the Court’s bailiff, private persons could not be converted into 
public officers. 8. 186 of the I.P.O. has, therefore, no application to a 
case where certain persons are prosecuted for assaulting and removing 
attached property from the custody of certain private persons who were 
placed in charge of the property by the attaching officer with instruc- 
tions in writing. L.B.R. Vol, (1872 to 1892), p. 336. T 

44. Where the property to be attached is agricultural produce, 

Attachment of the attachment shall be made by affixing a copy of 
agricultural pro- , i o i w 

duoe. the warrant of attachment, — 

(a) where such produce is a growing crop, on the land on 
which such crop has grown, or 
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(6) ‘where such produce has been cut or gathered, on the 
threshing-floor or place for treading out grain or the 
like or fodder-stack on or in which it is deposited, 

and another copy on the outer door or on some other 
conspicuous part of the house in which the judgment-debtor ordi- 
narily resides or, with the leave of the Court, on the outer door or on 
some other conspicuous part of the house in which he carries on 
business or personally works for gam or in which he is known to 
have last resided or carried on business or personally worked^ 
for gain ; and the produce shall thereupon be deemed to have 
passed into the possession of the Court. 

oia iVct. 

This rule is new. 


45. (1) Where agricultural produce is attached, the Court 

ProvisioDs as to make such arrangements for the custody 

agncuiturai produce thereof as it may deem sufficient and, for the 
under attachment. « i ^ j. ^ i , 

purpose of enabling the Court to make such 
arrangements, every application for the attachment of a growing 
crop shall specify the time at which it is likely to he fit to be cut or- 
gathered. 


(2) Subject to such conditions as may be imposed by the Court 
in this behalf either in the order of attachment or in any subsequent 
order, the judgment-debtor may tend, cut, gather and store the 
produce and do any other act necessary for maturing or preserving 
it ; and if the judgment-debtor fails to do all or any of such acts, 
the decree-holder may, with the permission of the Court and subject 
to the like conditions, do all or any of them either by himself or by 
any person appointed by him in this behalf, and the costs incurred 
by the decree-holder shall be recoverable from the judgment-debtor 
as if they were included in. or formed part of, the decree. 

(3) Agricultural produce attached as a growing crop shall not 
be deemed to have ceased to be under attachment or to require re- 
attachment merely because it has been severed from the soil. 

(4) Where an order for the attachment of a growing crop has been 
made at a considerable time before the crop is likely to be fit to be- 
cut or gathered, the Court may suspend the execution of the order 
for such time as it thinks fit, and may, in its discretion, make a 
further order prohibiting the removal of the crop pending the execu- 
tion of the order of attachment. 
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(5) A mowing crop which from its nature does not admit of 
being stored shall not be attached under this rale at any time less 
than twenty days before the time at which it is likely to be fit to be 
■cut or fifathered. 

oia Act. 

This rule is new. 

Attachment of 

dobt, share and other ^ ^ /-i \ t j* 

property not in pos- ^D. (J ) In tne case 01 — 

•session of judgment- 
^ debtor. 

(a) a debt i not secured by a negotiable instrument, 

(b) a share in the capital of a corporation, 

(c) other moveable property 2 not in the possession of the 

judgment-debtor, except property deposited in, or in 
the custody of, any Court, 

the attachment shall be made by a written order prohibiting, 

(i) in the case of the debt, the creditor from recovering 
the debt and the debtor from making payment 
thereof 3 until the further order of the Court ; 

(w) in the case of the share, the person in whose name 
the share may be standing from transferring the 
same or receiving any dividend thereon ; 

(Hi) in the case of the .ether moveable property except 
as aforesaid, the person in possession of the same 
from giving it over to the judgment-debtor. 

(2) A copy of such order shall he affixed on some conspicuous 
-part of the Court-house and another copy shall be sent, in the case 
of the debt, to the debtor, in the case of the share, to the proper 
■ofiScar of the corporation, and, in the case of the other moveable 
property (except as aforesaid), to the person in possession of 
the same. 

(3) A debtor prohibited under clause (i) of sub-rule (1) may pay 
the amount of his debt into Courts, and such payment shall dis- 
charge him as effectually .as payment to the party entitled to 
'receive the same. 

(Note s). 

Old Aflfe 

This rulQ eoKespoads to the first three clauses of S. 268 of Act XIV of 1882, 
.^Ufeienoe between the old and the new Code. 

' The wards ‘ anyj^ublio oompany ’ are omitted .fsom this rule. 
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(Oeneral). 


(1) Applicability of rule 58. 

(o) Buie 58 applies not only to cases of attacbment in order to sale, but also to 
seizures under rule 31 as well as to specific moveable property attached 
by prohibitory order under this rule. 7 O.P.L.B. 106 and 14 
O.P.L.B. 124. See also 4 B. 323 ; 22 W.E. 36 ; 24 M. 20. U 

(6) Where a debt is attached by a prohibitory order issued under this rule, the 
person served with the order cannot apply to have the attachment 
removed under rule 58 of this order, that rule having no application 
to such a case. 4 B. 328. Y 

(2) Effect of attachment. 

(а) The effect of an attachment under the Code is to prevent alienation. It 

does not confer title. 26 M. 673=12 M.L.J. 278. W 

(б) An order of attachment of a debt under this rule merely restrains the debtor’s 

creditor from paying to the debtor and restrains the debtor from receiv- 
ing the same. An attachment of a debt becomes complete so as to 
prevent the title of the trustee in bankruptcy or the official assignee, 
only on receipt of the debt. Even whore an attachment is made and 
an order for sale is obtained by the creditor, the latter obtains no title 
to the property attached, so as to prevent the same from vesting in 
the official assignee. 26 M. 673=12 M.L.J. 278. X 

(c) Where the plaintiff obtained an order of attachment, before judgment, of a 

sum of money belonging to the defendant and subsequent to the decree 
the judgment-debtor was declared an insolvent, the official assignee was 
entitled to an order sotting aside the attachment as being ineffectual 
as against him. 26 M. 678=12 M.L.J. 278. Y 

(d) There is nothing in the Code which authorises a Court to which an applica- 

tion under S. 344 of Act XIV of 1882 {vide Provincial Insoivenoy Act) 
has been made, to stay the execution of a decree in another Court 
against the applicant’s property, before the applicant is declared an 
insolvent and a receiver is appointed. 5 C.P.L.B, 112. Z 

(3) Sale of debt attached. 

[а) Before issuing a proclamation of sale of the debt attached in execution of a 

decree, it is the duty of the Court under rule 66 of this order to ascer- 
tain all that the Court considers material for the intending purchaser 
to know to judge of the nature and value of the property . Consequently , 
if the Court receives notice from the alleged debtor that no debt exists, 
the Court should satisfy itself as to the existence or otherwise of the 
debt, and, if no debt exists, should abstain from proceeding to sale. 
4 B. 823. A 

(б) Under the provisions of this rule, bonds cannot be sold, till the end of six 

months from the date of attachment. 2 B. 568. B 

/.-“/I deAf.” 

Though a decree of a Court of Bevenue is not liable to attachment and sale, in 
execution of a decree of a Civil Court under rule 68, such decree stands 
in the position of an ordinary debt and rday be dealt with under this 
rule. 21A. 4C,6«19A.W.N. 167. C 


4082 70 
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Moveable property.'' 

I.— Deposit i^ith Railway Company. 

(a) Where money, deposited with a railway company by one of its servants as a 
guarantee for the due performance of his duties, was attached by a 
judgment-creditor of such servant under this rule, the creditor was not. 
entitled to have his decree satisfied out of the deposit, but was entitled 
to a stop order under claute (mi of suh-rulo 1 , and also to payment of 
the interest, if any, due by the company on such deposit to the servant 
0 M, 203. jj* 

1 6 ) The deposit which a railway servant makes towards the Provident Pund is 
“ compulsory deposit,” and it does not cease to be so when he Jeaves the 
service of the company. A deposit of the above description is notliable 
to be attached under this rule or rule 48, 29 B, 269=6 Bom LE 

021. * ‘b 

3.— Mort||:age debt. 

(a) A mortgage debt is, for the purposes of execution of a decree, moveable pro- 

perty within the moaning of this rule, 26 B. 305*4 Bom.^L.E. 18. P 
{b) The attachment of the rights and interests under a mortgage without pos- 
session must be effected as prescribed in this rule. Eule 54 has no 
application. 16 A, 134*13 A.W.N. 51. 0 

(c) A sale of mortgage debt in pursuance of an attachment under this rule is a 

legal and valid sale. 14 C.P.L.R 6 . H 

(d) Where a mortgage debt had been attached under this rule and sold under 

rule 77, the Court had no jurisdiction to set aside the sale. 26 B. 306 
*4 Bom, L.E, 18. j 

3 .-~MoveabIe property must belong to the judgment-debtor. 

Where certain Government promissory notes in the custody of the Bank of 
Bengal were declared to belong to the plaintiff, and the plaintiff 
applied for execution of the decree by attachment, this rule was held 
to be applicable only to cases where, the property in the possession of 
a third party, belonged to the judgment-debtor, and not to cases 
where it was declared to be plaintiff’s. The only remedy open to the 
plaintiff to recover possession of moveable property decreed to belong 
to him and not in the possession or power of the judgment-debtor, is ' 
to proceed by suit against the person in whose possession or power it is 
1 O.W.N. 170, j 

J.— “ The creditor from recovering,. thereof." 

(1) Mo bar to suit by creditor. 

(ct) This rule does not intend that, while a debt is under attachment, the 
person to whom the debt was originally owing shouid be barred from 
bringing a suit in respect of it. What it prohibits is the recovery of 
the debt and the payment of it by the debtor to the creditor. 13 A. 76 
«r 10 A.W.N. 194. See also 142 P.R. 1894. K 

(b) An attachment before judgment issued by a Court at the instance of a third 

party prohibited the creditor from recovering and the debtor from 
paying the debt. An order in these terms is not an order staying the 
institution of a suit, within the meaning of S. 16 of the Limitation Act ; 
whether the attachment be before or after jud^ent. 17 A. 198*22 
I.A* *8L See, also 14 A. 162*12 A.W.N. 27*; 18 A. 76*10 A.W.N. 
194; 142 B. It. 1894. £ 
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J.— ‘*7Ae creditor from recovering ..thereof (Concluded). 

(2) Procedure when debt denied by debtor. 

(a) Where a debt is attached under this rule, the Court may make an order upon 

the garnishee to pay such debt to the judgment-creditor in case the 
former admits it to bo due to the judgment-debtor. Where the garni- 
. shee denies the debt, the judgment-creditor 'Can only have it sold or 
have a receiver appointed under Order XL, rr. 1 to 3. 11 B, 448. M 

(b) Where a decree-holder attached a debt due to the judgment-debtor, but the 

judgment-debtor’s debtor denied the debt, a suit by the decree-holder 
against such debtor of the judgment-debtor will not lie, as he is not 
an assignee of the debt. 24 P.B. 1874. N 

(3) Non-sevvice of ovdei* on judgmeni-debtoi*. 

The omission to serve the judgment-debtor with a prohibitory order was an 
irregularity which did not invalidate the attachment. 67 P.R. 1877.0 

Shall be affixed. .Court-house.'* 

(а) Where a mortgage-debt was attached but no copy of the attachment order 

was affixed in the Court-house, as required by this rule, the attachment 
was not good, and the assignee of the bond, who took the assignments 
four days after the order of attachment, acquired a valid title. 9 O.W, 
N. 693. P 

(б) The omission to prohibit the creditor from receiving the debt and to fix up 

the prohibitory order in some conspicuous part of the Court house are 
sufficient to vitiate attachment of a debt made under this rule. 79 P. 
L.B. 1907, 0 

5.—“ A debtor ..into Court.** 

(а) The Court cannot call on a person subject to a prohibitory .order under this 

rule to pay, or to show cause why he should not pay, his debt into 
Court. The Court is bound to satisfy itself that the debt is due ; the 
debt must then be sold and delivery made under rules 64 and 79 (3) of 
this order. 10 M. 194. . R 

(б) Though, under this rule, a debtor of a judgment- debtor may pay the debt 

attached by prohibitory order into the attaching Court, such payment 
is optional with him, and he is not bound and cannot be Compelled by 
summary process to makeysuoh payment. 95 P.R. 1886. S 

(o) Where a Small Cause Court aiyl a MimsifE^s Court had both attached a debt 
due to the judgment-debtor before judgment, and the debtor of the 
judgment-debtor paid the amount of the decree of the Small Cause 
Court in spite of a notice by the Munsiff’s Court, it was held that the 
payment by the judgment-debtor’s debtor was a voluntary one in a 
Court of inferior jurisdiction with full knowledge of the attachment hy 
the higher Court and that he was therefore liable to pay the amount 
once again. 17 HX.J. 488. T 

(d) Where a debt attached under this rule was paid out of Court to the only 
persbn wbto, had the money due been paid into Court, would have been 
entitled to withdraw the said money from Court, and ^ch payment 
was certified to the amounted to a sufficient compliance 

^th the requireinerit 2l A. 145«X9 A,W.N. 12, U 
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47. Where the property to be attached consists of the share 
Attachment of interest of the judgment-debtor in moveable 
share in moveables, property belonging to him and another as co- 
owners, the attachment shall be made by a notice to the judgment- 
debtor prohibiting him from transferring the share or interest or 
charging it in any way. 


oia Act. 

This rule za new. 


Attachment o f 
salary or allowances 
of public officer or 
servant of railway 
company or local 
authority. 


48. (1) Where the property to be attached is the salary or 

allowances of a public officer or of a servant of a 
railway company or local authority, the Court, 
whether the judgment-debtor or the disbursing 
officer is or is not within the local limits of the 
Court’s jurisdiction i , may order that the amount 
shall, subject to the provisions of section 60, be withheld from such 
salary or allowances either in one payment or by monthly instal- 
ments as the Court may direct ; and, upon notice of the order to 
such officer as the Government may by notification in the Gazette of 
India or in the local official Gazette, as the case may be, appoint in 
this behalf, the officer or other person whose duty it is to disburse 
such salary or allowances shall withhold and remit to the Court the 
amount due under the order, or the monthly instalments, as the case 
may he. 


(2) Where the attachable proportion of such salary or allow- 
ances is already being withheld and remitted to a Court in pursuance 
of a previous and unsatisfied order of attachment, the officer appoint- 
ed by the Government in this behalf shall forthwith return the 
subsequent order to the Court issuing it with a full statement of all 
the particulars of the existing attachment. 


(3) Every order made under this rule, unless it is returned in 
accordance with the provisions of stib-rule (2), shall, -without farther 
notice or other prooessj bind the Government or the railway company 
or local authority, as the case may be, while the judgment-debtor is 
■within the local limits to which this Code for the time being extends 
and while be is beyond those limits if he is in receipt of any salary 
or allowances payable out of His Majesty’s Indian revenues or the 
funds of a railway company carrying on business in any part of 
British India or local authority in British India ; and the Govern- 
ment or the railway company or local authority, as the case may be, 
he liable for any stim paid in contravention of this rule. 



566 


O. XXI, r. 48] Act ¥ of 1908 (code of civiii procbdubb). 

(Notes). 

Oia Aeiri 

The last three clauses of S. 268 of Act XIV of 1882 contain the provisions 
relating to attachment of salary of a public ofhcer or the servant of a 
Railway Company. They^-run as follows : — 

“In the case of the salary of a public officer or the servant of a Railway 
Company, the attachment shall be made by a written order req^uiring 
the officer whose duty it is to disburse the salary to withhold every 
month such portion as the Court may direct, until the further orders 
of the Court. 

A copy of every such order shall be fixed up in a conspicuous part of the Court 
house, and shall be served on the officer so required. 

“ Every such officer may from time to time pay into Court any portion so 
withheld, and such payment shall discharge the Government or the 
Railway Company, as the case may be, as effectually as payment to 
the judgment-debtor.” 

Diffepence between the old and the new Code. 

The differences are many. 


(General). 

Attachment before allowance falls due, 

(a) On the 31st March, the Civil Court granted a prohibitory order "attaching the 

pay of the servant of a Railway Company. The pay was due only on 
the 1st April, and the prohibitory order was, therefore, returned by 
the Auditor of the Company with that remark. The Court issued 
another order on the 1st April, but the Auditor returned it also with 
the remark that the pay had been made over to the servant since the 
service of the first order. The Auditor was not guilty under S. 188 or 
188 of the Indian Penal Code, as, on the 31st March, there was no 
debt due to the servant on which the prohibitory order could operate, 
and the Auditor was not, therefore, bound to obey such order. 
9 P.R. 1874, Y 

(b) An attachment of the allowance due to a judgment-debtor for half of a 

month is not premature, though the amount is payable only on the 
first of the following month, as the attachment is against an existing 
debt. 9 O.W.N. 708. See also 27 0. 38 and U M.I.A. 40. W 

Whether the judgment-debtor ••.Courts jurisdiction.^^ 

(a) A Civil Court executing a decree for money has no jurisdiction to attach a 

moiety of the judgment-debtor^ s salary, when the said judgment- 
debtor as well as the garnishee resides outside the local limits of the 
Court's jurisdiction. 40 P. R. 1896. X 

(b) A Small Cause Court has no authority to attach the salary of a Railway 

servant that has not yet fallen due, by a prohibitory order under this 
rule to the officer whose duty it is to disburse the salary, when the 
disbursing office is situate outside the jurisdiction of the Court. The 
decree must be sent for execution to the Court within the local limits 
of which the disbursing office is situate. 30 0. 713 «7 O.W.N. 821. 
See also 28 B. 198«5 Bom. L. R, 803 ; 3 O.L.R. 30 and 6 A. 243. Y 
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Whether the Judgment-debtor. .Courtis Jurisdiction*^ ---{Coneluded). 

jj^ote , — But see the wording of the present rule whether the judgment-debtor 
or the disbursing ofSeer is or is not within the local limits of the 
Court’s jurisdiction.” 

(c) A disbursing ofdcer, who has 'so far submitted to such a prohibitory order 
as to recover and keep in deposit with him the portion of the salary 
attached, is not hound to payl the money into the Court which 
attached it without jurisdiction, 30 C. 713—7 C.W.N. 821. Z 


63 and 64 
Vk*, c. 39, S . 
33(1). 


49. (1) Save as otherwise provided by this rule, property 

Attachment o£ ^ partnership 1 shall not be attached 

partnership pro- Or sold in execution of a decree Other than a decree 
passed against the firm or against the partners in 

the firm as such. 


BSandSi 
Tic., e. 39, S. 
33 {3). 


(2) The Court may, on the application of the holder of a decree 
against a partner, make an order charging the interest 2 of such 
partner in the partnership property and profits with payment of the 
amount due under the decree, and may, by the same or a subsequent 
order, appoint a receiver of the share of such partner in the profits 
(whether already declared or accruing) and of any other money which 
may be coming to him in respect of the partnership, and direct 
accounts 3 and inquiries and make an order for the sale of such 
interest or other orders as might have been directed or made if a 
charge had been made in favour of the decree-holder by such 
partner, or as the circumstances of the case may require. ’ 


.,ss anti tJi (3) The other partner or partners shall be at liberty at any time 
to redeem the interest charged or, in the case of a sale being directed, 
' * ' ' to purchase the same. 


ivi;. I-il, 


(4) Every application for an order under sub-rule (2) shall be 
served on the judgment-debtor and on his partners or such of them 
as are within British India. 



(5) Every application made by any partner of the judgment- 
debtor, under sub-rule (S) shall be served on the decree-holder and 
on the judgment-debtor, and on such of the other partners as do not 
join in the application and as are within British India. 


(6) Service under sub-rule (4) or sub-rule (5) shall be deemed to 
i.^]^ice on all the partners, and all orders made on such applica- 
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(Notes). 

Old, Act* 

This rule is new. 

(English Orders and Rules). 

(1) Sub-rule 1 corresponds to S. 23, cl. 1 of the Partnership Act, 1890, (53 and 64 

Vic. c. 39) ; 

(2) Sub-rule 2 corresppnds to S. 23, cl. 2 of che Partnership Act, 1890, (53 and 

54 Vic. 0 . 39) ; 

(3) Sub-rule 3 corresponds to S. 23, cl. 3 of the Partnership Act, 1890, (53 and 

64 Vic. c. 39) ; 

(4) Sub-rule 4 corresponds to Rule 1- A of Order XL VI of the English Rul^s; and 

(5) Sub-rule 5 corresponds to Rule 1-B of Order XL VI of the English Rules. 

Property belonging to a partnership.** 

Jurisdiction of Court to pass orders against foreign firms. 

The Court has jurisdiction to make an order under the above rule ( = 0. XLVI, 
r. 1-A of English rules) against the partnership property of a foreign 
firm having a branch place of business within its jurisdiction. Broian, 

Jansoii and Co, v. Bzitchinson and Co., (1896) 1 Q.B. 73 — Annual 
Practice, 1908, p. 638. A 

2 . — “.An order charging the interest,** 

Order under charging the interest— Effect •-•Bankruptcy. 

A judgment-creditor of a partner who has obtained a charging order under this 
sub-rule is not secured creditor ” under the Insolvency Laws, neither 
has he completed his execution by seizure and sale. Wild v. Souths 
moodt (1897) 1 Q.B. 317. See Annual Practice, 1908, p. 688. B 

3*—^^ Direct accounts**' 

Accounts— 'Direction to take— Discretion— 'When to be exercised. 

The discretion given by the section to direct accounts should only be exercised 
under special circumstances as, c,p., with a view to a dissolution. 

BrotOH) Ja 7 i$on and Co. v. Hutchinson and Oo., (1896) 2 Q.B. 126. See 
Annual Practice, 1908, p. 638. C 

Exeoution of de- 50. (1) Where a decree has been passed o.ZhVXl^j, 

oree against firm. against a firm 1, execution may be granted 2 — s , S 

(a) against any property of the partnership 3 ; 

(6) against any person who has appeared in his own name 4 

under rule 6 or rule 7 of Orcler XXX or who has 
admitted on the pleadings that he is, or who has been 
adjudged to be, a partner ; 

(c) against any pefsqn who has been individually served as a 
partner with a summons and has failed to appear 6; 

Provided that nothing in this suh-rnle shall be deemed to limit 
or otherwise affect the providoos 0^ section 247 of the Indian 
Opntraqt Act, 1872, (IX of iSVgJf. V 
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(2) Where the decree-holder claims to be entitled to cause the 
decree to be executed against any person other than such a person 
as is referred to in sub-rule (1), clauses (6) and (c), as being a 
partner in the firm, he may apply to the Court which passed the 
decree for leave 7, and where the liability is not disputed, such Court 
may grant such leave, or, where such liability is disputed, may 
order that the liability of such person be tried and determined in 
any manner in which any issue in a suit may be tried and determin- 
ed. 

(3) Where the liability of any person has been tried and deter- 
mined under sub-rule (2) , the order made thereon shall have the 
same force and be subject to the same conditions as to appeal or 
otherwise as if it were a decree. 

(4) Save as against any property of the partnership, a decree 
against a firm shall not release, render liable or otherwise affect any 
partner therein unless he has been served with a summons 
to appear and answer. 

(Notes). 

Old Act. 

This rule is new. 

(English Orders and Rules). 

This rule oorresponds to 0. XLVIII-A, r. 8 of the English Buies. 

(General). 

Jadgment'Oreditor’s remedy—Whether exhausted by this rule* 

Where a decree has boon rocovorod against a firm, the plaintiff is not confined 
to the remedy given by this rule, but may still bring an action on the 
judgment against tho individual members of the firm without any 
special leave of tho Court. Clark v. Cullen, 9 Q.B.D. 836, also Davie 
V. Morris, 10 Q.B.D. 486 ; also sec and compare Alden v. Beckley, 10 
Q.B.D. 486, see Annual Practice, 1908, p. G69. 0 

'Where a decree bus been passed against a firm*'' 

(1) Suit against a firni--SerYice of summons according to 0. XXX, r. 3-«*Decr6e. 

Where a suit has been instituted against a firm and summons has been served on 
a partner according to rule 3 of 0. XXX, infra, a decree must be given 
against the firm. It cannot be given against one partner separately 
for default of appearance. Jackson v. Litchfield,^ Q.B.D, 474. See 
Annual Practice, 1908, p. 659. 0 

(2) Defence by one pavtner^ — Another partner consenting to a decree-^Decree 
passed on such consent—* Whether binding aa against the firm. 

No judgment can be entered in an action against the firm, so long as any part- 
ner in the firm is defending the action on behalf of the firm, even 
though his co-partner may consent to judgment. See Annual Practice, 
p. 669. ‘ See also V. iV„ 48 0.D. 198and Lysaghti. dark, 

(1891) 1 Q.B.D. 51^. - f 
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2.—** Execution may be granted.** 

(General). 

No execution can issue against any partnership property except on a judgment 
against the firm, but a judgment-creditor of a partner of the firm may 
apply for an order charging that partner’s interest and for a receiver 
(vide r, 49 above). See Annual Practice, 1908, p. 660. G 

Against any property of the partnership.** 

(General). 

A writ of execution shall not issue against any partnership property except on a 
judgment against the firm. See ol. 1 of Rule 49 above and also Annual 
Practice, 1908, p. 661. H 

“ Against any person who has appeared in his own nn/ne, 

As to effect of entry of appearance under rr, 6 and 7 of 0. XXX, sec those rules 
and notes thereunder. See Annual Practice, 1908, p. 661. I 

5.—“ Has faded to appear.** 

Where one person is trading as a firm, execution cannot issue against him 
under ol, (c) of this rule, unless he has been individually served 
(either personally or by substituted service), and the judgment in 
default is based on such service or leave has been obtained under this 
rule. See Annual Practice, 1908, p. 661, ^ 

Claims entitled. .against any person other than...** 

Applicability of sab>rale (2) to partner leaving before action. 

This does not include a partner who has left the firm to the knowledge of the 
plaintiff before action brought. If he has been served with the writ 
as provided by 0. XXX, r, 3, he becomes liable under cl. (6) or (c) of 
this rule, The proviso of 0. XXX, r. 3, is imperative, and if he has 
not boen served with the writ, no order can be mafie against him 
hereunder. Wigremv. Coos & Co., (1894) 1 Q.B, 792. See Annual 
Practice, 1908, p. 661. ^ 

7 ,— May apply to the Court which passed the decree for leave.** 

Decree against firm— Issue of bankruptcy notice— Necessity of obtaining leave to 
execute. 

A creditor who has obtained a. final judgment against a partnership firm 
cannot issue a bankruptcy notice against a partner without obtaining 
leave to issue execution under this rule, unless such partner is liable 
to execution under ol. (6) or (c) of this rule. Rxp, Ide, 17 Q.B.D. 
766, and Bxp. young, 19 O.D, 124 O.A. See Annual Practice, 1908, 

p. 660. ^ 

5l. Where the property is a negotiable instrament not 
Atteohment o I <i®posited in a Court nor in the custody of a public 

negotiable ineteu- officer, the attachment shall be made by actual 

seizure, and the instrument shall be brought into 

Court and held subject to furtlwir orders of tbe Court. 

.. 4032 — 71 
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Ol^ Aot. 

This rule corresponds to S. 270 of the old Code. 

52. Where the property i to be attached is in the custody 2 of 
Attachment of any OoTii't or public officer, the attachment shall be 
of Court M ° pubUo i^ade by a notice to suchCourt or officer, requesting 
that such property, and any interest or dividend 
becoming payable thereon, may be held subject to the further 
orders of the Court from which the notice is issued ; 

Provided that, where such property is in the custody of a Court, 
any que.stion of title or priority arising between the decree-holder 
and any other person, not being the judgment-debtor, claiming to be 
interested in such property by virtue of any assignment, attachment 
or otherwise, shall be determined by such Court 3 . 

(Notes). 

Old Act. 

This rule corresponds to S. 272 of t»he old Code. 

Difference between the old and the new Code. 

Tho words “ is deposited in or” m the first line of the proviso are omitted in 
the proviso to this rule. 

(General). 

(1) Scope of the section. 

This rule is applicable only to oases where the property is in tho custody of the 
Court or public olficer and belongs to the judgment-debtor, and not 
whore it has been declared to belong to the plaintifi* Tho remedy 
in such oases is to sue to recover possession. I O.W.N. 170. If 

(2) Discretion of Court to refuse application. 

The Court has no discretion to refuse an application for attachment of property 
in Court made under this rule. 8 O.L3. 7, N 

(8) Interest on debt atttkched. 

An attachment of a debt made under this rule does not stop interest running 
thereon. 4 M.L.T. 336 . 0 

(4) Attachment of money with Receiver. 

The Court will not recognise an attachment of money in the hands of the 
Receiver made without previous permission or sanction of the Court, 
21 C. 86 j see also 16 B, 677. p 

(6) Court of a Deputy Collector, 

The' if7m a Court of Justice, within the meaning of S. 237'of Act VXII of 1869 

10 W.B. 48. , g 

The property,'* 

Attachment of rents of land leased out hy the Collector is to be made under 
^ this'imle, 147, ’ ' - * ^ ‘Or 
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2 * — “/s in the custody.*' 

(a) This rule does not allow of an anticipatory atbachment of money expected to 
reach the hands of a public officer, but applies only to moneys actually 
in his hands. 22 B. 39. g 

(2)) When the life interest of a judgment-debtor in certain trust funds under a 
settlement of which the official trustee was trustee was proceeded 
against by notice to the official trustee under this rule, and there were 
no funds in the hands of the official trustee attachable under rule 46, 
on an application by the decree-holder for sale of the life interest, held^ 
that the judgment-debtor’s interest was not validly attached. 12 M. 
250, T 


“ Any question of title such Court." 

The plaintiffs, having obtained decrees against K and P, attached certain money 
deposited in Court in a suit in which D was plaintiff, on the ground 
that D was a fraudulent transferee from K and P of the bundles sued 
on by him, and that the decree obtained by D was for the benefit of K 
and P. The MunaifP referred the plaintiffs to a regular suit. The 
question of ownership of the decree obtained by 0 and the title of the 
plaintiffs as against D to have their debt paid out of the money in 
deposit, ought to have been decided by the Court in which the money 
was in deposit. The Munsilf was in error in referring the plaintiffs to 
a regular suit. 20 W.R, 73. U 


53. (1) Where the property to be attached is a decree, either 

for the payment of money i or for sale in enforce- 
ment of a mortgage or charge 2 , the attachment 
shall be made,— 


Attachment of de- 
crees. 


(a) if the decrees were passed by the same Court 8, then by 
order of such Court, and, 


(6) if the decree sought to be attached was passed by another 
Court, then by the issue to such other Court of a notice 
by the Court which passed the decree sought to be 
executed, requesting such other Court to stay the 
execution ^ of its decree unless and until — 


(t) the Court which passed the decree sought to be executed 
cancels the notice, or 

I 

(ii) the holder of the decree sought to be executed or his 
judgment-debtor applies to the Court receiving such 
notipe to execute its own decree. ' 

(21 Where a Court makes an order under clause (a) of sub- 
rule (1), or receives an application under sub-head (m) of clause (6) 
of thO said snb-rule, it shall, on the application of the creditor who 
has attached the decree or his.jadgmecaWebtor, proceed to execute 
the attached decree and apply the net proceeds in satisfaction of the 
sought to be esecute^i;''.'.;' ' 
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(6) The holder of a decree sought to be executed by the attach- 
ment of another decree of the nature specified in sub-rule (1) shall 
be deemed to be the representative 5 of the holder of the attached 
decree and to be entitled to execute such attached decree in any 
manner lawful for the holder thereof. 

(4) Where the property to be attached in the execution of a 
decree is a decree other than a decree of the nature referred to in sub- 
rule (1) the attachment shall be made, by a notice by the Court 
which passed the decree sought to be executed, to the holder of the 
decree sought to be attached, prohibiting him from transferring or 
charging the same in any way ; and, where such decree has been 
passed by any other Court, also by sending to such other Court a 
notice to abstain from executing the decree sought to be attached 
until such notice is cancelled by the Court from which it was sent, 

(5) The holder of a decree attached under this rule shall give the 
Court executing the decree such information and aid as may 
reasonably be required. 

(6) On the application of the holder of a decree sought to be exe- 
cuted by the attachment of another decree, the Court making an 
order of attachment under this rule shall give notice of such order to 
the judgment-debtor bound by the decree attached ; and no payment 
or adjustment 7 of the attached decree made by the judgment-debtor 
in contravention of such order after receipt of notice thereof, either 
through the Court or otherwise, shall be recognized by any Court so 
long as the attachment remains in force. 

(Notes). 

Old Act* 

This rule oorrespondb to H. 27a of Act XIV of 1882 which runs as follows : — 

If fche property be a decree for money passed by the Court which passed the 
decree sought to be executed, the attachment shall be made by an 
order of the Court directing the proceeds of the former decree to be 
applied in satisfaction of the latter decree. 

If the property be a decree for money passed by any other Court, the attach- 
ment shall be made by a notice in writiug to such Court under the 
hand of the Judge of the Court which passed the decree sought to be 
executed, requesting the former Court to stay the execution of its decree 
until such notice is cancelled by tbe Court from which it was sent. 
The Court receiving such notice shall stay execution accordingly, 
unless and until—* 

(n) the Court which passed tho decree sought to be executed cancels the notice* or 

(6) the holder of the decree sought to be executed applies to the Court receiving 
such notice to execute its own decree. 

On receiving such application the Court shall proceed to execute the decree and 
apply the proceeds in satisfaction of the decree fought to be executed. 
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In the case of all other decrees the attachment shall be made by a notice in 
writing, under the hand of the Judge of the Court which passed the 
decree sought to be executed, to the holder of the decree sought to be 
attached, prohibiting him from transferring or charging the same in 
any way ; and, when such decree has been passed by any other Court, 
also by sending to such Court a like notice in writing to abstain from 
executing the decree sought to be attached until such notice is can- 
celled by the Court from which it was sent. Every Court receiving 
such notice shall give effect to the same until it is so cancelled. 

Difference between the old Act and the new. 

(1) While in the first clause of the old section there was provision only for the 

attachment of “ a decree for money,” under sub-rule (1) of this rule, 
provision is made for “ a decree, either for the payment of money or 
for sale in enforcement of a mortgage or charge.” 

(2) While the old Act ro<.j.uireB attachment of a decree for money or for sale m 

enforcement of a mortgage or charge passed by the Court which exe- 
cutes the subsequent decree to be made by an order of the Court, 
directing the proceeds of the former decree to be applied in satisfaction 
of the latter decree, under the new Act, the attachment order has 
first to be made, and then the attached decree has to be executed on 
the application of the creditor who has attached the decree or his 
judgment-debtor. 

(3) Sub-rules 3 and G are new. 

(General). 

(1) Applicability of rule. 

{a) This rule applies only to cases in which the right attached is one expressly 
settled by the decree. 24 M. 841. Y 

(h) Though a decree of a Court of Bevenuc is not liable to attachment and sale, 
in execution of a decree of a Civil Court under this rule, such decree 
stands in the position of an ordinary debt and may be dealt with 
under rule 46. 21 A. 405«19 A.W.N. 157. W 

(2) Attached decrees not to be sold. 

(а) The attachment of a decree for money in the mode prescribed in S. 273 of 

the old Code cannot lead to its sale, and the Code did not contemplate 
the sale of a decree for money as the result of its attachment in the 
execution of a decree. 2 A. 290. See also 16 B. 522 and 20 C. Ill ; 5 

A. W.1S[. 128. X 

(б) Decrees mentioned in sub-rule 1 cannot be sold after being attached. 16 

B. 522. . Y 

(o) A decree for money obtained by a judgment-debtor is not a debt, within the 
meaning of section 60. If the decree-holder desires to render such a 
decree available lor satisfaction of his own decree, the procedure laid 
down in this rule should be followed. 6 M. 418, Z 

(d) All decrees, other i>han those referred to in sub-rule 1, are both attachable 
and saleable as ** saleable property ”, under section 60 of the Code. 16 
B. 622. \ A 
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General— 

(3) Effect of attachment of decree. 

(а) This rule does not render the decree attached under it permanently incapa- 

ble of execution, or does not destroy the decree-holder’s interest in th 
decree attached. It merely operates as ii stay of execution, unless and 
until the events mentioned therein take place and delays the realisa- 
tion of the decree by the decree-holder, 13 M.L.J. 266. B 

(б) An application for execution of a decree made by the decree-holder, when his 

decree has been attached and while the attachment is yet subsisting, is 
one in accordance with law and keeps the decree alive for purposes of 
limitation. 13 M.L.J. 265. C 

f.— “ For the payment of money. 

(1) Mesne profits. 

(а) A decree for inosne profits to be ascertained in rexcoution is a decree for 

money, within the meaning of S. 232 of Act VIII of 1869 ; and there 
is no irregularity in the decree-holder applying for attachment o 
judgment-debtor’s property, pending the ascertainment of mesne 
profits. 8 W.R. 9. 0 

(б) A decree for unascertained mosne profits is a decree for money and may be 

attached as provided by this rule. 2 M.L.J, 288. B 

(c) ‘ If a summary order under S. 144 (1) awarding mesne profits had been made 

prior to the decree-holder’s attachment, it might have amounted to a 
decree within the meaning of this rule. 24 M, 341. F 

(d) Whore a decree against the judgment-debtor compelling him to give up 

possession of certain property was reversed on appeal and the judgment- 
debtor declared entitled to recover possession thereof with mesne profits, 
the right of the judgment-debtor to recover mesne profits by way of resti- 
tution was not a decree for money within the meaning of this rule. 
Such a right might be enforced by suit or by summary process in 
execution under S, 144 (1), but was not a decree. 24 M. 341, G 

(2) Disaolution of pai*taer8hip. 

A decree for the dissolution of the firm and for the taking of the accounts of the 
partners and for the incidental reliefs reiiuisite in such decrees, in- 
cluding the appointment of a receiver and a direction to pay the debts 
of the firm could so far be regarded as a money-decree, and could, 
therefore, he attached in execution of a decree against the firm, but 
not sold. The proper remedy in such oases is by proceeding under this 
rule. 27 B, 666 ; 6 Bom, L,R: 529. ‘ H 

2,-*' Pot safe in enforcement of a mortgage or charge*** 

(1) Decree for sale oh mortgage— Whether a decree for money. 

A decree for sale upon a mortgage is not a decree for money aud can be attached 
and sold in execution of a money-decree, under the penultimate clause 
of S. 273 of the old Code, corresponding to sub-rule 4 of thifit rule, 28 
A- 686«A.W.N. (1906) 236«1M.L,T;' 24T. 



565 


0 % Sl * ^3] Act If of 1908 (code op civic pboobdurb). 

^ For sate in enforcement of m mortgage or charge**^— [Concluded). 

A W.N. (1885), 123. See for cowim 28 M. 244 See also A.W.N. 
(1893), 184 ; 27 A. 501 ; 4 C.W.N. 31, 35 ; 6 0.V7.N. 5 ; 26 A. 91 = 
1903 A.W.N, 206 , 2 A. 290 ; 2 G.LJ. 499 ; 16 B. 522. I 

N.B.— But all the differences and doubts on this point have been completely 
set at rest now by the inclusion specifically of “ decree for sale in en- 
fouceineiit of a mortgage or charge ” in sub-rule 1 and by takiog 
such a decree out of the category of decrees referred to m sub-rule 4 
corresponding to the penultimate clause of S. 273 of the old Cede. 

(.>, Attachment of mortgage-decree -Procedure. 

^ The proper proceduro for a decree-holder attaching a mortgage decree is to ask 

for a sale of it, and, if he succeeds in being the purchaser, to apply for 
execution as purchaser of the interest of the mortgagee decree-holder. 
2G.LJ’.499, J 

N.B.— But see note above. 

3, Passed by the same Court,*' 

Decree passed by two Courts and executed by one Court. 

Whore two decrees for money, though passed by different Courts, were being 
executed by the same Court, the provisions of sub-rule 1 [a) would be 
applicable on principle. 2 A, 290. . K 

“ To stay execution, ** 

Where a decree of a Subordinate Oourc was attached by a Munsiff under this 
rule but the Subordinate Judge, instead of giving effect to the attach- 
ment order, returned it to the Munsif on Itbe ground that it did not 
state the amount of the decree, and then proceeded with the execution 
of the decree of his Oourt which resulted in the sale in question, held^ 
that the Subordinate Oourt, on receiving the attachment order, was 
bound to comply therewith ; that the attachment of a decree, under 
this rule, has the effect of staying further execution and of debarring 
the Court from proceeding further, until that bar has been removed in 
either of the ways specified in the rule ; and that the Subordinate Judge 
had no jurisdiction to proceed with the sale in question and the sale, 
therefore, was invalid. 32 C. 1104=sl0 O.W.N, 193«8 O.ti.J, 27. L 

‘ ' Deemed to be the representative, 

(a) Although by attachment of a decree belonging to the judgi^nt-debtor, a 

^ • decree-b older becomes entitled to execute the decree attached, he does 

not thereby become a party to, or transferee of, the attached decree, 
within the meaning of S. 47 of the Code. 21 M. 417»8H.L.J. 77. M 

(61 An attaching decree -holder is entitled to execute the decree attached. 
aM.IiJ. 3XL N 

‘'Oiffrer than..sub-rute[i).** 

Attachment of a foreclosnre decree. 

^ Where, on applio^'tion to a Oourt which was not the Court which passed it, a 

decree for foreclosure was attached by a creditor of the decree-holder, it 
was not oompefcent to the Court wMch passed it to follow, up the attach- 
ment, hy substituting the |iame of the attaching creditor in place of 
that of the deoi^ee-holder. ^6 A; 91 **28 A.W.N. 206. ' 0 
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Other tban.^sub^rule (J).**--(Concluded). 

(2) Attachment of a redemption decree. 

This rule having expressly provided a mode for the attachment of decrees, the 
procedure in rule 54 relating to immoveable property has no applica- 
tion to the attachment of a decree for redemption. 30 B. 444. P 

(3) Decree for possession of land. 

A decree for possession of land is of the nature cf immoveable property, 

Judge has no jurisdiction to interfere with the order of a loAver 
setting aside the sale of such a decree. 4 W.R, Mis, 22, 

(4) Pre-emptor and vendee. 

A pre-emptor stands in the shoes of the vendee, in respect of all the rights and 
obligations arising from the sale under which he has derived his title, 
and by reason of the sale and the decree for pre-emption ho is the 
representative in interest of the original vendor ; where, therefore, a 
vendee obtained a decree against certain persons for possession of the 
property purchased and subsequently a pre-omptor obtained a decree 
against the vendee, the pre-emptor can ex(^cute the* docu^e obtained by 
the vendee, 8 0.0. 186. R 

7.—^^ Payment or adjustment.*' 

(а) Adjustment of a decree attached under this rule, subsequent to such attach- 

ment, cannot be recognised by the Court. 16 B. 522 S 

(б) Where an attaching decree-holder has been paid and the attachment raised, 

a kanom executed during the attachment oannotjbe questioned by other 
simple money decree-holders who have not applied for execution, on 
the mere ground of a possibility of their becoming entitled to rateable 

’ distribution^ if the sale had not been averted by the payment of the 

debt for which the property was attached. The case may he different 
if the other dooroe-holderB had applied for execution at the date of 
payment, so that the attachment had subsisted for the benefit not 
only of the attaching creditor but of the other creditc^rs as well. 28 
M. 478»10M.B,J.98. T 

MISOELLANBOUtt CASES. 

(1) Decree-^Not immoveable property. 

A decree is held to be part of a judgment-debtor’s efieots, and not to fall under 
the head of immoveable property. W.R. 1864 Mis. 28. U 

(2) Decree— lilable to attachment. 

‘ A decree of Court fell within the description of “ other property in S. 205 of 

Act VIII of 1859, and was, therefore, liable to attachment i der S. 237 
of that Act. 7B,L.R. 818*. 15 W.R. 34. ¥ 

(8) Keoessity Cor adding representatives. 

Where a decree-holder attached a decree held by his judgment- debtor against a 
third party, and the attached decree was transferred from the Court 
which passed it to the attaching Court, -it was not necessary to bring 
upon the record the representative of the judgment-debtor who died 
ubsequent to such transfer. 20 A . W .N . 99, W 


and a 
Court 

0 
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7.—“ Payment or adjustment."— {Coneltided). 

MI 8 CELLANEOUS Gk.'6m—(Oo7ieluded). 

>.(4) Title of the porohasev. 

Where a decree is attached in execution of another decree, and the execution 
proceedings in the latter are struck off, vi'ithout notice to the decree- 
holder, a bona fide putohaser, whose sale has been confirmed, of the 
property of the judgment-debtor of the attached decree, sold in execu- 
tion by the attaching decree-holder, is entitled to it, notwithstanding 
an assignmcut of the attached decree in favour of a third person, after 
the extoution proceedings are struck ofi and before the sale. 3 M.Ij.J. 
211. X 


54. ( 1 ) Where the jpcoperty is immoveable 1, the attachment 


Attachment of 
immoveable pro- 
perty. 


shall be made by an order prohibiting the ]’udg- 
ment-debtor 2 from transferring or charging 3 the 
property in any way, and all persons from taking 


any benefit from such transfer or charge. 


, ( 2 ) The order shall be proclaimed ^ at some place on or 
adjacent to such property by beat of drum or other customary mode, 
and a copy of the order shall be affixed S on a conspicuous part of 
the property and then upon a conspicuous part of the Court-house, 
and also, where the property is land paying revenue to the Govern- 
ment, in the office of the Collector of the district in which the land 
is situate. 

(N ot e b). 


oia Ae«. 


This rale oorrespouds to S. 274 of Act XIV of 1882, 

^Difference between the old and the new Code* 

(1) Instead of “ and all persons from receiving the same from him by purchase, 

gift, or otherwise,” we have in sub-rule (1) “ and all persons. .charge,*’ 

(2) Sub-rulo 2 contains the provision in clauses 2 and 8 of S, 274 of the old Act. 


(General). 

(1) Attachment irregular. 

(a) An attachment of immoveable property is not voidable, merely because all 
the forms prescribed are not followed, when the irregularities com- 
plained of are immaterial and not productive of any substantial injury 
tio the person who objects to the proceedings. 6 W.R. Mis. 52, Y 
(5) A sale of the mortgagee’s rights under a mortgage, duly held and confirmed, 
was efiectual to pass the mortgagee’s rights to the auction purchaser, 
even though the attachment which preceded the sale might have been 
made under a wrong section of the Oivil Procedure Code. 18 A, 
469s*16 A.W.N. 154. See also 5 A. 142=9 I.A. 182 and 16 A. 134= 
13 A.W.N. fil. 2 

,(c) But where there was no attachment at all prior to sale, the sale was held to 
be de facto Void, attachment being an essentia) preliminary to sale. 
5 A. 86; 10 A. 508. A 


4032 72 
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General— (Co7ic luded ) . 

(cZ) An attachment of property for arrears of rent is not vitiated by the circum- 
stance that notice of the attachment was given before . a portion of the 
arrears claimed had become due. 1 H.H.C.R. 24, B 

(2) Incorrect description of property. 

(а) Where the judgment- debtor had only muafi interests in a village* but the 

holder of a money decree in attaching the judgment-debtor’s interest 
in the village incorrectly described it as zamindari interest and a sale 
of the zamindari interest was held subsequently, the attachment was 
not a good attachment of the muafi interests of the judgment-debtor ; 
and the auction-purchaser could not bo held to have purchased those 
muafi interests ; and the title of certain persons who had obtained a 
pre-emptive decree in respect of the muafi interests must prevail over 
that of the auction-purchaser. 18 A. 119. C 

( б ) When a description of property is partly correct and partly incorrect and 

the former part is sufficient to identify the subject-matter intended 
while the latter does not apply to any subject, the erroneous part will' 
be rejected ; and, consequently, where land is described in a document 
by boundaries and the area is wrongly specified, the land within the 
boundaries will pass, whether it be less or more than the quantity 
specified, . 15 C.P.L.R. 1G3. See also 15 W.R, 394 ; 16 W.R. 6 ; 18 
W.R. 26. 


/.— * ‘ Property is immoveabte,' * 

A.— What is immoveable property. 

(1) Decree charging land. 

The sale of a decree, charging land for its satisfaction, in the course of 
execution proceedings against a judgment-creditor, is a sale of an 
interest in immoveable property; and the procedure relating to sales of 
immoveable property will apply to such sale, 1 A, 348, E 

(2) Equity of redemption. 

The equity of redemption of the mortgagor is immoveable property, and its 
attachment can be effected under this rule. 21 B, 226. P 

(3) Standing crops. 

Standing crops are immoveable property in the sense of the General Glauses 
Act (I of 1868), and clause 6 of the second schedule of Act IX of 1887, 
and of the Code of Civil Procedure, 14 A. 30wll A.W.N. 417, See 
also 11 H. 198, , 0 , 

B.-— What is not immoveable property. 

(1) Decree for redemption. 

' Rule 63 having expressly provided a mode for the attachment of decrees, the 
procedure in this rule relating to immoveable property has no applica- 
tion to the attachment of a decree for redemption. 10 B, 444 . H 

, (2) Mortgage debt. 

(a) A debt secured by a mortgage lien on immoveable property is not ** immove- 
able property within the meaning of this rule ; and, consequently, 
where bonds creating lien on immoveable pr<tyerty were purchased in 
^ . Court ataotion, in a suit on the bonds, the were entitled to- 
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Property is immoveable**— (Concluded) • 

B.— What IS not immoveable pvopevty— (Concluded) , 

enforce the lien created by the bonds against the immoveable property 
specified in them, notwithstanding that no attachment had been made 
under this rule. 12 0. 646. See also 20 0.805 ; 18 M, 437=5 M.L.J. 
60; 26 B. 305 =4 Bom. L.R. 18 ; 15 A. 134 = 13 A. W.N. 61 and 14 C.B-B. 
R. 6. See, however, 9 M. 6 and 9 0. 511=12 C.L.R. 445. 1 

(6) The attachment of the rights and interests under mortgage without 
possession must be efiected as prescribed in rule 46. This rule has no 
appUcation. 15 A. 134=13 A.W.N. 51. X 


Prohibiting the judgment-debtor,** 

(а) It is not necessary that notice should be served on the judgment-debtor 

personaliy. When the order of attachment is promulgated under this 
rule, section 64 of this Code begins to operate and renders void any 
transfer within its terms, pending the attachment, as against all 
claims enforceable under the attachment. 9A.W.N. 132. K 

(б) Where service of the prohibitory order was efieoted by affixing it to the 

wall of the dwelling house of the person on whom it was intended to 
serve it, it was not a sufficient service under S. 239 of Act VIII of 
1869. It ought to have been served by delivery or by registered letter, 
10 B.L.R. Ap. 12. X* 

J “ Prom transferring or charging, ” 

(1) Effect of private sale. 

(а) Where certain money decree-holders applied for rateable distribution while 

a property of the judgment-debtor was under attachment in execution 
of another money decree, and the judgment-debtor sold the property and 
paid out of the price the amount of the decree in execution of which 
the property was attached, without paying the other decree-holdera 
who had. applied for rateable distribution, held Inasmuch as no 
order for the attachment of property was passed in favour of those- 
decree-holders in manner provided by this rule, they were not entitled 
to any protection against private alienation by the judgment-debtor 
and that the alienation by the judgment-debtor was valid. 7 A. 702. 
See also 81 P.R. 1908 = 148 P.W.B. 1908 ; 16 0. 771; 26 A. 431; 28 M. 
380. If 

(б) Where an attachment of land was made by written order under S. 236 of 

Act VIII of 1859, the conditions in B* 239 of that Act had to be fulfilled 
to render any private alienation of the property attached null and 
void. 1 B.L.R.S,h[. 20. See also 10 W.B, 264 and 2 A. 68. K 

(2) Property not of Judgment debtor* 

This rule refers only to property undoubtedly belonging to the judgment-debtor. 
If the property attached does not belong to the judgment-debtor, the 
deor^holder has no clajim j^^ against it, and there is nothing 

to prevent the from selling it, 1S9 P.B. 1893. 0* 
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4.—“ Shall be proclaimed.” 

(а) Where property was sold but no attachment was made on the spot by 

proclamation, nor was any publication made at the Court house or the 
Collector’s office, nor boundaries specified, held^ that the formalities 
laid down in the Code, as preliminary to a valid sale, not having been 
complied with, the sale was de facto void. 76 P.R. 1890, P 

(б) This rule does not require that the sale proclamation should be served in 

each of the villages comprised in the property to be sold. The word 
“property” in this rule evidently refers to each “lot” to be sold 
separately from the rest. 12 C.W.N, 758. See also 11 0. 74 and 
12 B. 368. Q 

(c) Though not indispensable under this rule, it is advisable to serve a separate 
proclamation in each of the villages embraced in the same process, 
when they are at such a distance from one another that there is no 
moral certainty of communication to persons on or intorestod in the 
one of what is publicly done on the other. 12 C.W.N. 768. R 


5.—“ A copy of the order shall be affixed.'' 

IBifeotB of the omission. 

(a) The omission to pnt up a copy of the order of attachment at a conspicuous 
part of the land to bo attached is a fatal defect and vitiates the 
attachment. 6 P.R. 1897. See also 32 P.R. 1878 and 9 O.L.R, 114. S 


(6) Where a copy of an order of attachment of property was not fixed up in 
the Office of the Collector of the district in which the land was situate, 
as required by this nile, though the defect in the manner of attachment 
might render the attachment inoffectual for the purpose of voiding 
alienations made, the attachment was effectual against tho judgment- 
debtor, and the defect did not afford a ground for declaring the 
execution proceedings ineffectual. 7 A, 731. T 

(a) Where it did not appear that a copy of the notice of attachment wan affixed 
in the Court-house or in the Collector’s offioe, heldt that the plaintiff, 
who had purchased the property subsequent to attaohmont, had notice 
aliunde of the attachment and that, whether all tho conditions of this 
rule were complied with or not, the attachment was valid as against 
him ; and that the nile laid down in 1 B.L.B. 20 and 2 A, 58 should 
not be strictly applied in Punjab. 83 P.R. 1898. U 


Removal of at- 
tachment af tersatis- 
faotion of decree. 


56. Where— 


(a) the amount decreed with costs and all charges and 

expenses resulting from the attachment of any pro* 
perty are paid into Court i , or 

(b) sati^ction of the decree' is otherwise made through the 
■ ficHirt or certified to the Court, or 


, (c) the decree is set aside or reversed, 

withdrawn, and, in the case 
the withdrawal shall, if the iudgment* . 



O. XXI, rr. 65 to 57] Act Y of 1908 (code of oxviii pbooedurb). 671 

debtor so desires, be proclaimed at his expense, and a copy of 
the proclamation shall be affixed in the manner prescribed by the 
last preceding rule. 

(Notes). 

Old A.ct* 

This rule corresponds to S. 275 of Act XIV of 1882 which runs as follows : — If 
the amount decreed with costs, and all charges and expenses resulting 
from the attachment of any property, be paid into Court, or if satis- 
faction of the decree be otherwise made through the Court, or if the 
decree is set aside or reversed, an order shall be issued, on the applica- 
tion of any person interested in the property, for the withdrawal of the 
attachment. 

Difference between the old Act and the new. 

(1) In clause (i), the words “ or certified to the Court are added. 

(2) While the old Act required an application from the party for an order of 

withdrawal of attachment, the new Act provides that the attachment 
shall, ipso facto, be deemed to be withdrawn ; and the application of 
the party is necessary only for the proclamakon of withdrawal, and 
that m the case of immoveable property alone. 

I, Paid into Courts* 

Under S. 245 of Act VIII of 1869, the mere tender of money before the Judge is 
not sufficient to entitle the judgment-debtor to have the sale of his pro- 
perty stayed, and the law contemplates that payments should be made 
in accordance with the rules and forms of Courts. 2 Hay. 302. Y 

56. Where the property attached is current coin or currency 

Order ior pay- notes, the Court may, at any time during the 

men* of coin or continuance of the attachment, direct that such 

currency notes to 

party entitled under coin or notes, or a part thereof sufficient to satisfy 
the decree, be paid over to the party entitled 
under the decree to receive the same. 


oia Act. 

This rule corresponds to S. 277 of the old Code. 

Difference between the old and the new Code. 

The word * current ^ is added before the word * coin ’ in this rule. 

57. Where any property has been attached in execution of a 
Detarmination of decree but by reason of the decree-holder’s default 
attachment. Court is unable to proceed further ■with the 

application for execution, it shall either dismiss the application or 
for any sufficient reason adjourn the proceedings to a future date. 
Upon the dismissal of such application the attachment shall cease. 

oxa A«t. 

This rule is new. 
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Object. 

The purpose of this rule is to put an end to doubts, which, from time to time, 
have arisen as to the continuance of an attachment, by reason of the 
practice of “ striking off proceedings,” or ‘‘ removing proceedings from 
the die”, for which there is no justification in the Code. (Select Com- 
mittee’s Bejiort). 


Investigation of claims and objections. 

58. (1) Where any claim ^ is preferred to, or any objection ^ 
inves t i g a t i on of made to th 6 attachment of, any property attach- 

ciaims to, and objec- ed in execution of a decree 3 on the ground that 

aw^hed^T'o- property is not liable to such attachment, 

perty. the Court shall proceed to investigate ^ the claim 

or objection with the like power as regards the examination of the 
claimant or objector, and in all other respects, as if he was a party 
to the suits ; 

Provided that no such investigation shall be made where the 
Court considers that the claim or objection was designedly or 
unnecessarily delayed ® . 

(2) Where the property to which the claim or objection applies 
Postponement of ^^.s been advertised for sale, the Court ordering 
the sale may postpone it pending the investigation 
of the claim or objection. 

(Notes). 

OM Aet. 

This rule corresponds to Sv 278 of the old Code and also to Ss. 240 and 247 of 
the Code of 1869* 


Hiitinction* 

The words, ** usMre any claim Is preferred to,” are substituted for the words, 
if any claim H preferred to ” found at the beginning of the old 
section, in sub-rule (!)• In sub-rule (2) the word ** where” is 
substituted for the word if.” 

(General)* 

<A) Principle of the rule. 

While S. 244 of the old Oode^aS. 47 of the new Code is applicable only to oases 
of dispute between decree-holders and judgment-debtors or the 
representatives of either of them, rr. 68 to 68 apply to matters 
involving the rights and interests of third parties. W 

«(B) Scope of the rule. 

The provisions of this rule and the rules immediately succeeding are not 
exclusive of the remedy provided by r, 68 of this order* 18 A. 410 516 
A.W*N. 126 ; 7 A. 683, o^nMend, X 

,<C) Application .of the rule. 

(1) The rule applies only to oases of money-decrees where property has been 
and not to claims preferred to properties directed to be sold 
under wri^Sge-decrees. 14 0. 631 ; see al$o;l OiW.H, 701 ; 1 A* 881 
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Q eneral— (ConcZwded) . 

and 9 B. 35, D ; U C. 631, B ; 18 B. 98 ; 14 0. 631, P’ ; A.W.N. (1905), 
167 «27 A. 700 ; 1 N.L.R. 142 ; 14 0. 631 ; 18 B. 98 ; 1 O.W.N. to 
and 10 A. 480, B. See also 2 L.B.R. 138 ; L.B.R. Judicial Commis- 
sioner’s Court, 1893-1900 Printed Judgments, p. 509. Y 

(2) See report of the Select Committee. “ Statement of Objects and Reasons,” 

“ Though the execution of mortgage-decrees is expressly incorporated in the 
Code, the Committee still think that claims and objections arising out 
of the execution of such decrees should not be the subject of summary 
procedure under this and the following rules (meaning thereby rules 
68 to 62), but should be determined in the ordinary course. This does 
not imply that the procedure under the later rules as to resistance to 
possession or dispossession does not apply.” 

(3) The rule applies also to specific moveable property attached by prohibitory 

order under S. 268 of the old 0ode = O. XXI, r. 46 of the present Code. 
14 O.P.L.R. 124 ; 4 B. 328 ; 22 W.R. 36 ; 24 M. 20, B. Y 

'(D) Object of the rule. 

The is not to deprive a claimant of his remedy by suit, but to give him, if 

he is diligent, a more speedy and summary remedy. 23 B. 266. See 
also U.B.R. 1897-1901, Vol. II, p. 267. A 

Object of rules 58 to 63 and Limitation Act, Art. 11. 

(1) The— —is to secure prompt and speedy determination of questions raised in 

execution-cases and the object would be frustrated, if a party, 
unsuccessful under r. 60, on account of his own laches or voluntary 
non-production of evidence, were allowed to plead that the' order was 
a nullity. 1 O.L.J. 296. B 

(2) The legislature has provided a special means of readily and expeditiously 

dealing with questions that arise in execution-proceedings, and this it 
has done with the express object of preventing • all * unnecessary 
litigation. U.B.R. 1897-1901, Vol. II, p. 262 ; 14 C. 617 ; 18 0. 290, B.? 

(F) Act YIII of 1869, S. 246. 

(1) Money paid to release an attachment in execution of a decree cannot be 

made the subject of a claim under . 1 Ind. Jur* N. S., 248. D 

(2) only applied to immoveable property, or to specific moveable property 
and not to a debt due, 22 W.R. 36. But see S. 266 of the last Oodea* 
S. 60 of the present Code, which specifies a debt as liable to attachment | 
see also 27 M. 67, 71. 

(3) Under'—, where land was attached for sale in execution of a decree, the point 

of possession was the one which determined its liability to sale. But 
in a suit to • set aside a sale under that section, it was not the mere 
possession, but the actual right and title which determined whether 
the sale ought or not to stand. W.R. (1864), 163. F 

(0) Exeoutiomprooeedings. 

The provisions of this rule did not apply to . 9 W.R. 292. 

jB) Limitation Act, 1877, S. 7 (1889, S. 11). 

The provisions of S. 11 of the Limitation Act XIV of 1859, apply to proceedings 
, under this rule. 8 W.E, 6. H 
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7. Any 

(A) Nature of the claims. 

(1) The claims under this rule are not restricted to titles derived from the 

judgment-debtor or out of his estate. The rule comprises all claims 
or objections to the sale of lands in execution of decrees. 6 W.B. 164.1- 

(2) A claim by an intervener under S. 246 of the Code of 1859 = 0. XXI, rs. 58, 

60. 61 and 63, to a .share of moveable property attached in execution 
of a decree, must be investigated by a Court. 14 W.R. 52 ; 17 W.K. 
74. 

(3) Where certain growing crops were attached for rent by a landlord 

under Bengal Act VI of 1882, S. 16, the Court was bound to investi- 
gate the claim of an intervenor in the same manner as a claim to pro- 
perty attached in execution of a decree. 10 W.R. 21. K 

(4) Where a person claims property as his own and denies that it ever belonged 

to him as representative of a deceased person, his claim can be properly 
dealt with under this rule. 6 W.R. Mis. 61 ; see also 6 B.L.B. 721 « 
15 W.R. 163 and 6 B.L.B. 726, note = 12 W.R. 333. But see 8 0.0. 
405. 

(5) A claim to attached property preferred by the judgment-debtor in the 

capacity of a She bait to a Hindu Deity, when the decree was obtained 
against him for his personal debt, comes within S. 244 of the old. 
Code=S. 47 of the present Code, and not imder this rule. 8 C.W.N. 
353. But see 23 M. 195, tufraf and 18 M.L.J. 21. M. 

(6) Where a judgment-debtor puts forward a claim to the attached property in 

the capacity of a trustee for third persons not parties to the suit, the 
claim is one to be dealt with under this rule and not under 8. 47 of 
the present Oode=S. 244 of the old Code. 23 M. 195=10 M.L.J. 64.K 

(7-a) Where an objection is raised by the judgment-debtor or his 
representative, that the property he holds is property held in trust 
for some third person or body of persons, or a religious charity or 
institution, S. 244 of the old Code =S. 47 of the present Code ddes 
not apply, but the claim must be investigated under rules 58 to 63 
of this Code, 18 M.L.J. 21 ; 23 B. 237, J /^ ; 28 M. 196, ; 30 M, 26, H ; 

see also 3 A.L.J. 370«A.W.N. (1906), 167 ; 12 A. 813, 0 

(7-^) A legal representative of a judgment-debtor is not bound to make such an 
objection, and be can raise his defence in a subseq,ueat suit brought by 
the auction- purchaser for possession. A.W.N. (1906), 158»3 A.L.J. 
566=28 A. 644. p- 

(B) Where a decree has been given against the karnavan of a Malabar Tarwad,, 
the fact that some of the members of the Tarwad claim the attached 
property, adversely to the other members, does not make them any 
less constructive parties to the decree, and 3. 244=3, 47 of this Code 
applies to such a claim,, and not this rule. 2M,L,T. 31=30 M, 216- 
= 17 M.L.J. 377 ; 24 M. 658, F; 23 M. 196 ; 10 M.L.J. 85, and 
D ; 14 M.L.J. 187,, B. But see 10 M.L.J. 86. g. 

^9) Where an assignee of a decree sought to have the assigned decree ifeileaeed 
from attachment, his claim came rightly under tlais rule, as he was 
not a representative of the iudgment»-oreditor. 10 MX«J. 116* R. 
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/. — “ Any claim — (Conoluded.), 

(10^ A mortgagee, in possession of mortgaged premises that have been attached 
by prohibitory order, can come under this rule and have the 
attachment raised. 10 B.H.C. 100 ; see “ Statement of Objects and 
Reasons.” Select Committee’s Report. S 

(B) Act Vlli of 1885 (Bengal Tenancy). 

(1) Where, in a suit for rent, the plain tift is shown to have been the landlord both 
at the date of the suit and also at the date of the decree, the 
suit and the decree would be clearly a suit and a decree under the 
Bengal Tenancy Aot, and as provided in S. 170 of the same Act, no 
claim can be preferred under this rule, when such a decree is put in 
execution. 10 O.W.N. 517 (F.B.) = 3 O.L.J. 470=33 0. 566. T 

(2) 8. 170 of the Bengal Tenancy Act {VIII of 1886) bars a claim under this 
rule to a tenure or holding attached in execution of a decree for 
arrears of rent due thereon, in all cases where it is shown that the 
decree was one for such arrears. 28 C. 382=5 C.W.N. 474. U 

(^) application for remoyal of attachment--* Withdrawal without consent of 

Coutt. 

Where an application, put in for removal of attachment under this rule, is 
withdrawn without the permission of the Court, S. 373 of the old 
Code (=0. XXIII, r. 1 of the present Code), read with S. 647 =S- 141 
of the present Code, is no bar to a fresh suit for a declaration of right to 
the attached property. 4 L.B.B. 76. ^ 

(B) Claim, dismissal of. 

Where the wife of the debtor claimed the Government securities attached 
by the creditor and proved that they weie lu her name and she 
dealt with them as owner, the claim ought not to have been dismissed 
on the mere suspicion that she might be holding it for the benefit of 
the husband. 29 0, 543. ^ 

(B) Court of Wards Act, S, 55. 

The word “ suit ” in— includes miscellaneous proceedings, and if a claim is 
preferred by the Manager of the Covtrt of Wards without its sanction, 
the order disallowing the claim is not binding on the Ward. 4 C.W.N. 
405. * 

(F) Objector’s olaim'^Becision— Second trial. 

(1) A Judge has no jurisdiction to try the same objector’s claim a second time 

or to re-open a question finally decided on a former occasion. 14 W\R. 
144. Y 

(2) But, where a claim is dismissed without any adjudication, a fresh claim 

may be entertained. 16 W.R. 69. ® 

2.-^** Any objection,** 

(A) Alienees of judgment-debtor. 

(1) The provisions of this rule applied to an application, which really sought 
to enforce a particular remedy against a third pairty named, and not 
against the original defendant; 8 W;R. 378. A 
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objection.*’— -{Concluded), 

(2) Where immoveabk property was attached, and the objectors who claimed 
a 14 annas share in the property compromised with the decree-holder^ 
,and the decree-holder afterwards applied for a sale of the remaining 2 
annas m the possession of specified parties, and the lower Court ordered 
that the sale should not proceed, if the objectors paid to the decree- 
holders a sum equal, rateably, to that levied from the 14 annas, it was 
held that the provisions of this rule applied to such an application. Ibid* 
.i(B] Benefit of order-Deoree-holdevs. [B 

An order m favour of one of several decree-holders, on an objection under this 
rale, does not enure for the benefit of other decree-holders, who are not 
parties to the proceedings. 18 A. 413=1 6 A.W.N. 129 ; 1 A. 382, B*C 
(G) Judgment-debtor msolvent —Objection to attachment— Jurisdiction. 

(1) The right of an objector to assert his claim to be the true owner of the 

property and the jurisdiction of the Court to entertain the objection is 
not ousted .by the mere circumstance, that the judgment-debtor has 
been declared an insolvent and his property vested in a receiver. It is 
the judgment-debtor’s property only and not that of the objector, that 
is thus vested. 9 A. 232. D 

(2) Where a judgment-debtor has been adjudicated an insolvent and the pro- 

perty has been vested in the official assignee, so long as the vesting order 
stands, he cannot prefer a claim or an objection in the interests of the 
official .assignee, 57 P.R. 1897. B 

(D) Plea that property does not belong to Judgment-debtor— Procedure. 

Where the plea is that the property in question is not the property of the 
judgment-debtor, the judgment-creditor is not obliged to take proceed- 
ings under this rule and wait until an adverse order is passed, but he 
may institute a regular suit for a declaration that the property sought 
to be taken in execution is the property of the judgment-debtor, 
A,W.N. (1907J, 207 = 4 A.L.J. 574; 18 A. 410; 28 B. m, S' ; 16 A, 
165 ; A.W.N. (1904), 190, D. P 

Any property attached in execution of a decree,” 

(A) “Any property.” 

,(1) The term— includes debts and other species of intangible property. 27 M. 
67, 71. of. the Code of 1869 which applied only to immoveable 
property or to specific moveable property, and not to a debt 
due. 22 W.E. 86. G 

(2) The term— includes also an equity of redemption. 2 Bom. L, R. 184 ; 

5 B.L.R. 880, H 

(3) A debt is liable to attachment. See S, 266 of the old Code =8, 60 

of the new Code. I 

(4) The term— aftso includes undivided shares inland. 4 B.L.R. (P.B.), 176 ; 

17 a 260 ; 12 A. .209 ; 12 M, 809. J 

(5) The contributions, made by Railway servants towards Provident funds, are 

not liable to attachment and any such attachment is invalid. 29 B, 269. K 

Perishable property. 

Where moveable property under attachment is sold to prevent waste or 
deterioration and where there are proceedings pending, for removal of 
attaGhmen|), the sale-proceeds should be kept in deposit, and should 
follow thie result of the order passed in the renooval of attachment 
proceedi:):^s. 4L.B.Ri 16. , L 
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J. ^^Any property ^attached' in execution of a decree' (Concluded)^ 

(B) Attached in execution of a decree. 

Principle. 

Tlie property must have been attached in execution of a decree. If it has not 
been attached^ the rule has no application. See infra* See also the 
Select Committee’s Report and the “ Statement of Objects and 
Reasons.” jj 

EXAMPLES— MORTGAGE . 

(1) Where property was ordered to be sold in execution of a decree obtained by 

a puisne mortgagee, a prior mortgagee objected to the sale and the 
objection was allowed, it was held that the order allowing the objec- 
tion was passed without jurisdiction. S. 278 of the old Code, which 
corresponds to this rule, did not apply to such a case, as the property, 
sought to be sold, was not attached in execution, but the decree had 
ordered its sale. A.W.N. (1905), 157=27 A. 700. N 

(2) The Court executing the decree was bound to give effect to the decree as it 

stood, and had no power to go behind the decree and investigate the 
existence or non-existence of a prior mortgage. (Ibid), 0 

(3) It is a settled law that the rule is not applicable to claims preferred to pro- 

perties directed to be sold under mortgage-decrees. A Court executing 
a decree cannot take upon itself to alter or vary that decree. 1 N.L. 
R. 142 ; 14 0. 631 ; 18 B. 98 ; 1 C.W.N. 701 and 10 A. 480, R. P 

(4) The rule does not apply where the property in question is not attached* 

A.W.N. (1906), 62. , Q 

(6) It is not necessary for the holder of a mortgage-decree to apply for the 
attachment and sale of the mortgaged property. If a mortgage decree- 
. holder unnecessarily applies for an attachment, which is granted, a 

claim to the property cannot be preferred under this rule. 2 L.B.R, 
138 ; 14 C, 631 ; 18 B. 98 ; 4 B. 515, B. R 


4.^** Shall proceed to investigate/* 


i{A) Appeal. 

No ^lies from an order under this rule. See r. 60, infra. “Ordbb — 

Appeal.” S 


((B) Bxecatlng Court refusing to attach property. 

(1) Where a decree-holder applies for attachment of certain property as belong- 

ing to his judgment-debtor, the Court executing the decree cannot suo 
moto refuse to attach it on the ground that it does not belong to the 
judgment-debtor.' The proper procedure is to allow attachment and, 
in the case of an objection by a claimant under this rule, to decide it 
in accordance with law. 18 P.W.R. 1907 T 

(2) A Court is ordinarily bound to issue process for attachment and cannot pro- 

perly refuse to do so except as provided in S. 250 of the old Code = 
0. XXI, r. 24 (1). 57 P.R. 1897. U 


‘ (3) A Court cannot refuse to attach property merely on an informal letter from 
the official assignee, nor , release the property from attachment with- 
out a formal application from him. (Ibid), ¥ 
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Shall proceed to investigate.”— [Ooncluded). 


(C) IiiTCStijation. 

(1) It IS ttol possible to define the amount of inquiry, which oonstitutes an . 

If the order purports to deal with the claim ou the merits, it must ^ 
taken that there has been an . 16 M.LJ. 136=29 M. 226. 


(2) The rule gives the Court power to investigate the claim or objection of a 

person in all respects as if he were a party to the suit, so that the 
Court IS bound to make a full and thorough enquiry and to come to 
distinct findings on the points in issue, irrespective of what may 
happen in the way of a suit under r. 63. It is obvious that, unless the 
Court does so, there will be an opening for further litigation which it 
is the interest of the commonwealth to avoid. U.B.B* 1897 1901, 
Civil, p. 262. ^ 

(3) Where the lower Court, without going into the merits, declined jurisdic- 

tion on the impression that the application to release property from 

attachment was barred by authority, there was no m the sense ^ 

this rule. No. 8 P.B. 1897. 


(4) In an under this rule as to moveable property, what the Court has to 

determine is merely the question of possession, and the Court cannot 
goiuto the question of title. 4 L.B.B. 289 ; see also 1 L.B.B, 180. 5G 


(D) Revisioa. 

A Court has power to revise the order of a lower Court, where the Court below 
declines jurisdiction without going into the merits, under the 
impression that the application before it was barred by authority. 
No. 8 P.E. 1897 ; 18 0, 90 ; 7 B. 841, F. See also 1 L.B.B. 180. A 


(S) Yalidity of order. 

Where a claim is preferred, the Court should define the respective shares of the 
judgment-debtor and the intervener and sell the judgment-debtor^ 
definite share only. An order made, without doing so, is not a valid 
one, A.W.N. (1905), 4:9«2 A.L.J. 178 ; 4 W.B, 86, F. B 


Wltti the like powers*^ ••party to the 

Onas of proof. 

(1) Where a claim to attached property is made by a third party, the claimant 

must begin, and the onus is on him to prove that the goods attached 
were his property, or in his possession, and therefore not in the 
possession of the judgment-debtor. 2 B.L.B. (F-B.), 91«11 W.B. 
(F.B,), 8 ; 8 W.B. 358 ; 8 W.B. 362. overruled. C 

(2) The onus of proof is on the decree-holder and not on the claimant, on the 

proper construction of the words, proceed to investigate the same 
with like powers as if the claimant had been originally made a 
defendant.” Mltter, J., disaenting). Ibid. B 

Providedltbat no such investigation made.. ^^designediy or 
unnecessarily delayed . ” 

CBaim— Petition after sale, but before confirmation. 

It is oomiietenb for a Civil Court to entertain an objection to attached property, 
after sale but before confirmation, because there is no redson for think- 
ing that the li^islature intended to make the mere holding of a sale, a 
bar to an objection under this rule. 1 N.Xj.B* 16T J 26 0. 727 (732), B.B 
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O. XXI, r. 59] Act Y of 1908 (code OF CIVIL PEOCBDDBB). 

59 . The claimant or objector must adduce evidence ^ to show 

Evidence to be attachment he had some 

adduced by claim- interest in, or was possessed of, the property 
“*■ attached 2 . 

(Note s). 

Old A.ct« 

This I'ule corresponds to S. 279 of the old Code. 

^ust adduce evidence,** 

(Ij Admissible eyidence— Refusal. 

An order made by a J udge, after refusing to receive evidence which it is his 
duty to receive, is ultra vires, 24 W.R. 422. p 

(2) Particular kind of evidence. 

The Court has no power to require from a claimant any , the claimant 

being at liberty to establish, what the law requires, by any evidence 
sufficient for the purpose. 22 W.R. 892. ^ 

2, — **'Some interest in, or was possessed of, the property attached,** 

<1) ** Some interest.** 

(а) To reconcile r. 69 with rules 60 and 61, the words^ must be taken to 

imply such interest as would make the possession of the judgment- 
debtor, possession not on his own account, hnt on account of, or in 
trust for, the claimant. 1 C.W.N. 617. H 

(б) Where a mortgage-deed stood nominally in the name of one person but stated 

tbflt the money was really advanced by four persons, and the nominal 
mortgagee died, and a judgment-creditor of the mortgagor attached 
the property, it was held that the other three creditors were competent 
to prefer the claim and establish, within the meaning of this rule, 
some interest ** in the property attached. 25 M. 555. I 

(c) In the above case, if the nominal mortgagee was the agent of the applicants, 
they had a legal interest in the property attached, and, if he was a 
trustee, they had a beneficial or equitable interest therein. A bene- 
ficial interest is as much an interest, within the meaning of this rule, 
as a legal interest in the property attached. 26 M. 566=11 M.L.J. 846. J 

(2) Onus of proof. 

If a claimant to attached property proves that, at the date of attachment, he 
was of the property, the— that he is not the owner, or 

that he holds in trust for the judgment-debtor, is on the decree-holder, 
and, if he fails to discharge it, the Court should remove the attach- 
ment. 2 L.B..R, 162, K 

>(3) Possessed.*^ 

The word is not used in a restricted sense as relating to tangible or physical 

possession. It includes constructive possession or possession in law, 
4 L,B.R. 289 ; 27 M, 67, M. JU 
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Act Y of 1908 (code op civil pkoobduke), [O, XXI, r. 60* 


60 . Where upon the said investigation ^ the Court is satisfied 

Release of pro- reason stated in the claim or objection 

party from attach- such property was not, when attached » in the 
possession of the judgment-debtor or of some 
person in trust for him, or in the occupancy of a tenant or other 
person paying rent to him 2, or that, being in the possession of the 
judgment-debtor at such time, it was so in his possession, not on 
his own account or as his own property, but on account of or in 
trust for some other person, or partly on his own account and partly 
on account of some other person the Court shall make an order 
releasing the property, wholly or to such extent as it thinks fit, 
from attachment ^ . 

(Note s). 

oia Act* 

This rule corresponds to S. 280 of tho old Code and also to S. 246 of the Code of 
1859. 


Distinction. 

The word where ” stands for the word “ if,” at the beginning of this rule, 
while the phrase make an order ” is substituted after the words “ the 
Court shall,” instead of the words “ pass an order for,” found in the 
old section. 


(General) . 

(1) Conditions for release. 

(а) The conditions that must be satisfied according to this rule are 

(i) That the property was not, when attached, in the possession of the judg- 

ment-debtor, or of soma person in trust for him, or in tho occupancy 
of a tenant paying rent to him. 

(ii) or that the property, being in the possession of the judgment-debtor, a 

such time, it was so in his possession, not on his own account or as his 
own property, but on account of, or in trust for, some other person or 
party. 

(lii) or that the property was in the possession of the judgment-debtor partly 
on his own account and partly on account of some other person. 

(б) A release from attachment, under the provisions of the Civil Procedure 

Code, can only be made under this rule. The rule indicates the con- 
ditions on which alone that release can be directed. So, a Court, 
before directing a release, must hold those conditions established. 
8 Bom, L.R. 794. K 

(2) Ciroalapovde^ O^High Goupt, Bombay* No. 9D(e)^onpt Pees Act, Sch. II, dU 1, 

(a) A person holding a olam on property ordered to be sold in execution of a 
decree is req^uired to make the application contemplated in the High 
Court’s tJivil arc^ar, Ho. 90 (c), page 40 of the Circular Orders.” 
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O. XXI, r. 60] Act Y of 1903 (CODE OP OtVIL PBOOEDUKE). 

General— (CojtcZWgd). 

(6) The applicatiou must be ia writing and must bear the proper fee prescribed 
by soh. II, No. 1, of the Court Fees Act (VII of 1870). The circular 
does not require any notice to be served on the judgment-debtor. 
Whether he is bound by the order passed in the proceedings must depend 
upon the facts of each case. {Ibid}. 0‘ 

(3) In trust for.” 

The words — should be construed in the sense that the claimant held the pro- 
perty as servant of or agent for, or otherwise, on behalf of the judgment- 
debtor, and that he had no right to the possession of it on his own 
account, if the judgment-debtor claimed it. 2 L.B.R, 152. P 

(4) Possession.” 

The word is not used in a restricted sense as relating to mere tangible or 

physical possession. It includes constructive possession or possession 
in law. 4 L.B.R. 289 ; 27 M. 67, F. Q-- 


/.— “ Where upon the said investigation." 


Inirestigation. 

(1) The extent to which the- required by this rule should be carried, depends 

upon the circumstances of the case. 15 0. 521 = 15 I.A. 123. R 

(2) What the CJivil Procedure Code provides is a summary into the question 

of possession, and the question of title is required to be gone into only 
so far as it may be necessary to determine, whether the person in 
possession holds such possession as agent of, or as trustee for, another. 

1 O.W.N. 617. S. 

(3) Questions such as whether the doctrine of Us ^pendens applies, and whether 

the decree-holder can succeed upon the principle that a debt contracted 
for legal necessity by a mohunt de facto is recoverable from the endow- 
ed property in the hands of the mohunt de jure, are questions which 
do not come within the scope of an under this rule. (Ibid). T 

(4) Where a claimant was given an opportunity to adduce evidence and, on the 

day of hearing, the Court refused to grant time and rejected his claim, . 

it was held that there was an sufficient to bring the case within 

this rule. 32 C. 637. U 

(6) The Court directs an— but does not direct the extent to which the investi- 
gation ought to proceed. If a Court, having jurisdiction to decide 

a matter, decides it and passes an order, holding such as it seems 

fit, the conditions of the claim-sections are satisfied. 1 O.L.J. 296. Y 

(6) In an under this rule, the Court has to determine the question of 

possession merely and cannot go into the question of title, 29 C. 543 ; 
14 C. 617 and 18 C. 290, F, W 


(7) In a summary ^under this rule, the Court cannot hold merely on 

suspicion that the claim is untenable. 29 0. 543 ; 11 M.I.A. 28 ; 11 
M.I.A. 561, B. X 


(8) The principle laid down ih 6 0.P.L.R, 81 does not apply where the plain- 
ti0*s objection to the attachment has been disposed of otherwise than 
on the merits.' ,13 69 ; l2 B, 270 ; 12 C, 108 ; 4 B. 21 ; 3 A. 

504 ; 16 0. 52i rl8 1 ; 6 0*P.L,R. 81, B. Y 
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Act ¥ of 1908 (code oe civil pkoobdukb). [0. XXI, r, 60 


2, — “ Such property was not, when attached, in the possession of the 
Judgment’^ebtor,.. .•person in trust for him, or. .occupancy of a tenant 
paying rent to him.^' 

>\A) Question for decision on a claim. 

(1) The only is whether the property attached is m the possession of the 

judgment-debtor, or some person in trust for him, or whether it is in 
the possession of a third party not in trust for the judgment-debtor. 
16 W.R. 119;14C.017. 55 

(2) Where a claim is preferred under r. 68, what the Court has to see is whether 

the property, though standing in the name of the claimant or of some 
other person, is in the possession of the judgment- debtor or not. 18 0, 
290. A 

(8) A Judge should not concern himself with questions of title to the property 
under this rule. He must confine himself to determining, whether 
the property was in the possession of a third person on his own account 
at the time it was attached. 10 0. 1057. B 

(4) If the Court finds the claimant to be in possession, the only other question 
that can bo considered is whether that possession is really on account 
of, or in trust for, the judgment-debtor. 4 L.B.R. 289 ; 4 C. 402, B ; 27 
M. 67 ; 29 0. 643 ; 2 L.B.R. 162, F. C 

(B) ** Possession of the judgment-debtov, or of some person in trust for him.” 

The words , refer to eases, where the possession of a claimant as a trustee is 

of such a character m to bo really the possession of the debtor, and not 
to cases where intricate questions of law may arise as to whether or 
not valid trusts may result in particular instances. 14 0. <517 ; 2 
B.L.R. 162. D 

' (C) Beneficial interest. 

(1) The mere fact that the judgment-debtor has some in the income, would 

not render the property liable under this rule. If the claimant 
satisfies the Court that ho has some interest in, or is possessed of,, the 
property attached, and it does not appear that the possession of the 
claimant was in reality that of the judgment-debtor, the claim must 
be allowed. 18 0,290. B 

(2) If the possession of the person holding the property be on his own account, 

the fact that the judgment-debtor may have a beneficial interest or 
some title in it cannot be gone into. 29 0. 643 ; 14 0. 617 ; 18 0. 290, P*,F 

*^{0) Right, title and interest^-lttaohraent. 

. (1) Where property in the hands of some widows was attached, as the right, 
title and interest of a deceased person, and a third person claimed 
and proved that the property was in his possession and not in the 
possession of the widows, it was held that the property must be 
released from attachment. 2 Ind. Jur. N.S. 889. Q 

(2) Where in execution of a decree against a judgment-debtor, his right* title 
and interest in certain lands were attached, and a third person 
claimed a share in them and sought to have the attachment removed, 
it was held that he was entitled to have the attachment removed so 
far as his share was oonoerned. 4 B.L.R, (F.B,), 176w=18 W.R (F.B.), 
68. H 
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O. XXI, r. 60] Act V of 1908 (oo©e .of oivii: procedure). 

2.—“ Such property was not, when attached, In the possession of the 
judgment-debtor., person in trust for him, or ..occupancy of a tenant 
paying Tent to him**-— {Concluded). 

(E) Purchaser before attach inent. 

Where the claimant is a—, and the decree-holder alleges that he is a benamidar 
of the judgment-debtor, the Court must enquire whether the property 
is or is not in the possession of -the judgment-debtor, or of some other 
person in trust for him. 20 W.K. 202. I 

(F) Judgment-debtor transferring property. 

Where, in virtue of an agreement contained in a hibanama, the judgment-debtor 
had transferred the property to the petitioner, who undertook to 
discharge the decree-holder’s debt, it was held that the property 
having been transferred to the peticioner and being admittedly his 
property, the lower Court acted without jurisdiction in directing 
execution against the property. 18 C. 290. J 

(G) Right to receive a debt. 

The attachment of a i« not property capable of possession, within the 

meaning of this rule and r. 61, infra. 24 M. 20 ; 22 W.R. O.R. 36, JB.K 
(Hj Property of different sets of defendants— Claim by one set. 

Where two distinct orders for payment of costs were made against two sets of 
defendants, and the property of one of the former set was taken in 
execution of the order against the latter set, the application of the 
aggrieved defendant for release of his property fell wnehin this rule. 
22 W.R. 392. L 

That, being In the possession — so in his possession — but on 
account of or in trust for some other — partly on his own account 
and partly.. ..person.'^ 

<1) Equitable assignment. 

Where the defendant creaied an equitable assignment in favour of the plain- 
tiff of a certain fund, and afterwards received the money belonging to 
the fund, he was hound to hold the money on account of the plaintiff, 
and, if it was attached in his hands, the plaintiff could get it released 
under this rule. P.R. (No. 60 of 1884) ; Civil P.R. (No. 63 of 1873, 
Civil), cited. M 

t(2)’ Judgment-debtor in possession for third party. 

(a) Where the judgment-debtor objected to the attachment on tho ground, 
that, previously to the attachment, he dedicated the property as a 
wakf, and that he was only in possession as matwali, and the Court 
released tho property from attachment, tho only mode in which the 
Court’s order could bo contosbed was by a regular suit as provided by 
r. 63. 15 0. 437 ; 23 M. 195. N 

(5) An objection by the judgment-debtor that ho is m possession of tho property, 
not on his own account, but on account of two idols and the property 
is debutter, falls under this rule. G C.W.N. 63. 0 

<S) Possession of Judgment-debtor “ on account of, or in trust for, some other 
person.’’’ 

Where goods were consigned to an agent for sale on commission, and the 
consigner drew hundis against the goods for a certain amount, which 
the agent accepted and paid, and such payment was in the nature of 
specific advances made against tho goods, it was hold that a creditor 
of the consigner could not attach the goods, as, at the date of the 
attachment, the goods were in the possession of tho consigner, “ on 
account of, or in trust for,” the agent in the sense in which that 
r expression is used in this rule. 21 B. 287. P 

4032 74 
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“ T be Court shall make an order releasing the property .... attachment.'^ 

(1) Objection, dismissal of. 

Where an objection to the attachment of property is dismissed for default, the 
dismissal is not equivalent to an order under this rule. 62 P.R. 1894 ; 
12 O.L.R. 43, D ; 3 A. 604, ciUd. 0 

(2) Order—Appeal. 

(а) No appeal lies from an order under this rule. 6 G.W.N. 63 ; 16 G. 1 ; 17 

0. 711 ; 23 B. 246 ; 2 A. 752 ; 7 A. 36 ; 15 C. 437 ; 23 B. 237, B ; 6 Bom. 

L. R. 462=28 B. 458 ; 29 C. 696 ; 6 G.W.N. 10 and 23 A. 486, F ; see 
also 8 O.P L.R. 67 ; 4 B. 323, B\ 12 A. 313 ; 6 G. 777 and 786 ; 12 G. 
458 ; 13 G. 326 ; 14 G. 640 ; 16- 0. 1 ; 17 0. 57 ; 17 G. 71l (F.B.) ; 9 A. 
232 ; 1 O.C. 11 ; S.O. 224 ; 30 C. 134 = 6 G.W.N. 10 ; 6 A.W.N, 77 ; 23 

M. 195 ; 21 W.R. 365 ; 6 B.L.R. 725 note = n W.R. 333. R 

(б) An order by a Judge on the original side of the High Court dismissing a claim 

preferred under rr. 58 and 62 of the Code by the mortgagees of immove- 
able property, which has been attached in execution of a decree, is 
subject to appeal. Art. 15 of the Letters Patent is not restricted by 
Ss. 588 and 591 of the old Coda (=Ss. 104 and 105 of the new Code), 
25 M. 655. S. 

(c) An order under this rule releasing property from attachment is not a decree ; 
and, therefore, no appeal lies against an order rejecting an application 
under Ss. 108 and 647 of the old Code (=0. IX, r. 13 and S. 141 of the 
present Code) , to set aside such an order passed ex parte. L.B.R. (1906), 
Vol. Ill, p. 203 ; 11 M. 26, B ; 16 0. 31, diss, T 

(3) Order, conclusiveness of. 

(а) An order passed under the provisions of this rule, unless overruled in a 

regular suit brought within the statutory period, is binding on all 
persons who are parties to it, and is conclusive. 1 A. 382 ; 1 G.W.N. 701; 

1 A. 382, D ; 9 B. 36 ; 14 B. 372 ; 10 M. 367, 361. But see per contra, 
Pearson, J. in 1 A. 382. U 

(б) The order must be made after due investigation in the sense of rr. 58, 59^ 

and this rule. If it is not so made, it is not conclusive. 1 A.W.N. 126. Y 

(4) Order, effect of. 

(a) Prima facie, an attachment ceases on an order being passed by the Court. 
(1876) Select Case, Part X, No. 44. W 

(5) Where a Judge makes an order, after refusing to receive evidence, which it- 
is his duty to receive, his order is ultra vires. 24 W.R. 422. X 

(c) The order for release holds good only with reference to the particular claim- 
ant, who has obtained the order. It is not to be regarded as a general 
decision (of which all the world can have the benefit) that the property 
does not belong to the judgment-debtor. 8 W.R. 27 ; 21 W.R. 230. Y 

(5) Order^Presidency Towns Small Cause Courts Act (XY of 1882). 

An order made upon a claim to attached property filed in the Small Cause Court of 
Calcutta in a proceeding under r. 58 is “an order made in suit”, within 
the meaning of S. 37 of the Presidency Small Cause Court’s Act and i&< 
final, subject only to the right to apply for a new trial. 26 Gk 778 ; 3. 
O.W.N. 690 ; 4 G.W.N. 470 ; X8 C. 296, F, See also 18 C. 296, % 
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4 , — “ The Court shall make an order releasing the property ..attaohmeat" 

— [Co)icln>ded), 

(6) Proper order. 

The— for the Court to make under ihis rule, is an order releasing the property 
from attachment, if it is of opinion that the property attached must 
not be sold. 8 W.R. 93. K 

(7) Setting aside of order— Decree-holder’s rights. 

The fact that a judgment-debtor*s property is provisionally released from attach- 
ment, does not prevent the decree-holder from working out his rights 
acquired by virtue of the attachment, if, subsequent to the judgment- 
debtor’s death, the order of release made under this rule is set aside in a 
regular suit. 10 C.W.N. 978=33 C. 1158 ; 6 I.A. 88 and 23 0. 829* 
(reli&d on). B 


61. Where the Court is satisfied that the property was, at the 
^ time it was attached, in the possession of the^ 
claim t o property judgment-debtor as his own property and not on 
attached, account of any other person, or was in the posses- 

sion of some other person in trust for him, or in the occupancy of a 
a tenant or other person paying rent to him, the Court shall 
disallow the claim^. 

(Notes). 

02«i Act. 

This rule corresponds to S. 281 of the old Code and to S. 246 of the Code of 1859.. 

Distinction. 

The word “where ” is substituted for “ if,” at the beginning of this rule. 

I.— “ Where the Courtis satisfied paying rent to him, the Court., 

disallow the claim.** 

(1) Claim can be disallowed. 

(а) Where the claimant does not appear in support of his claim. 1 O.L, J, 296;* 

24 W.R. 411 ; 22 B. 875, 888 ; 21 W.R. 409 ; 15 W.R. 811 ; 13 W.R. 
121 ; 16 W.R. 59. C 

(б) Or where the claimant has failed to adduce evidence. 22 B. 875, 883 ; 21 

W.R. 409 ; 22 W.R. 39. D- 

(c) Or whore the evidence tendered by the claimant is not worthy of credit, 20 
W.R. 345. K 

(2) Disallowance of claim— Stay of sale. 

Where an objection is disallowed by a Court, any order made by it that the- 
sale of the property shall be stayed until the claimant brings a suit to 
establish his right to the properly, is illegal and it must bo quashed. 
3 A.W.N. 205. r 

(3) OpdeF, conclusivenesB of. 

(a) An order disallowing a claim is not conclusive where the decree has been 
disallowed for default. 32 C, 587 ; 1 O.W.N. 24, D ; 22 B. 876, 882 ; X6 
W.R. 59. a 
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“ Where the Court is satisfied . spaying rent to him^ the Court,, disallow 
the claim,’* — {Concluded)> 

(&) Where a claim is withdrawn, the order disallowing the claim is not con- 
clusive. 18 M. 265 ; 20 W.R. 456 ; 7 M.H.C.R. 359. H 

(c) An order, under this rule, is not conclusive as against the judgment-debtor, 
unless he is a party to the proceedings in which the order was passed, 
and it cannot be availed of by a person who was not a party to the 
proceedings. 18 M.L.J. 26 ; 13 M. 366 ; 25 M. 721 ; 30 M. 335 (F.B.), 
F ; 18 A. 413, R, I 

(4) Order, effect of, 

The effect of an order disallowing a claim to attached property, is to give the 
auction -purchaser a title as against the claimant, unless the order is 
set aside by a suit. 17 G. 260. J 

<5] Order, nature of. 

An order cannot be held to be an order under this rule, unless it is passed after 
an investigation into the facts of the case and judgment given on the 
merits. 87 P.R. 1904. g; 

(6) Order— Review. 

An order passed under this rule disallowing a claim to release attached property 
is not open to review, such a review being excluded by the concluding 
words of r. 63, infra. P.R. (No. 143 of 1879, Civil), I4 

62 . Where the Court is satisfied that the property is subject 
Contiauanoe of to a mortgage or charge in favour of some person 
to*ol^**o£ iaolm^ ™ possession, and thinks fit to continue the 
fcraaoer. attachment, it may do so, subject to such mort- 

gage or charge i . 

(N otes) . 

Old Act, 

This rule corresponds to S. 282 of the old Code. 

/. — Where,,,. is satisfied,, ,, subject to a mortgage or charge,, it 
may do so, subject to such mortgage or charge,'^' 

{1) Distinction between this rule and r. 66, infra. 

In r. 62, the Court, after satisfying itself of the existence of the mortgage, sells 
only the judgment-debtor’s right of redemption, and the purchaser gets 
only the right to redeem the mortgage. In r. 66, the Court decides 
nothing as to the existence of the mortgage, and the purchaser buys 
the property with notice of the mortgage and subject to such risks as 
the notice might involve. 28 A. 418. M 

^2) Legality of order. 

Where the Court of the first instance made an order under S. 244 of the old Code 
«S. 47 of this Code, which was confirmed in appeal, and the case came 
again before the firsL Court, which then made an order under this rule, 
it was held that the order was ultra vwes and illegal. 5 A.W.N. 270.N 
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Where. • ..Is satisfied — subject to a mortgage or charge.. 
it may do so, subject to such mortgage or charge.*'— {Concluded), 

(3) Mortgage lien— -Effect on purchaser— Estoppel. 

(jcl) Where a person purchases property in execution of his own decree, subject 
to a mortgage-lien as declared by the Court under this rule, he is not 
estopped from questioning the validity of the mortgage, by way of 
defence in a suit brought against him by the mortgagee to enforce his 
mortgage-lien, although he may not have instituted any suit under r. 63 
to establish the right which he claims to the property in dispute, 

2 O.L.J. 699. O 

(6) A fraudulent and collusive mortgage cannot be enforced even as against a 
purchaser with a declaration as above under this rule, if impeached 
within the period allowed by law. {Ibid,) E 

(c) Where, in execution of a simple money-decree, the rights of a mortgagor 
in certain property, ostensibly subject to a mortgage, were put up for 
sale, and the property was not sold subject to the mortgage, as con- 
templated by this rule, it was held in a suit by the mortgagee for sale, 
that the auction-purchaser was not estopped from proving that the 
mortgage was fictitious and without consideration. A.W.N. (1906) = 

3 A.L.J. 200=28 A. 418, Q’ 

(4) Order, nature of. 

An order under this rule must bo an order passed on an adjudication on the 
claim asserted. Where the order was to the effect, that the Court 
passing it had declined to enter into the question of the rights of the 
parties and had not adjudicated on the claim, such an order was not 
an order under this rule, 14 A.W.N. 14. R 

(5) Purchaser at auction-sale. 

A of the right, title and interest of the judgment-debtor in property, subject 

to a mortgage, is not precluded from resisting a suit on the mortgage, 
on the ground that nothing is due on it. The mortgagee is bound to 
prove that the amount claimed is really due, and an order under r. 62 
in execution proceedings cannot absolve him from this necessity. 7 
O.P.L.B. 73 ; 18 W.K, 39 (Civil). » 

63. Where a claira or an objection is preferred, the party 
Saving of suits to whom an order is made ^ may institute a 

estabHshrighttoafc- suit to establish the right which he claims to 

tached property. property in dispute 3, but, subject to the 

result of such suit ^ , if any, the order shall be conclusive ^ , 

(Note s). 

oia Act* 

This rule corresponds to S. 283 of the old Code and also to S. 246 of the Code of 
1869. 

Bistiuction. 

For the clause in the old section, viz., The party against whom an order under 
Ss. 280, 281, or 282, ispassed,** the clause, “Where a claim or an 
objection is preferred, the party against whom an order is made,'' is 
substituted in this rule. 
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(General). 

(1) Act ¥111 ot 1859, S. 246. 

is the same as S. 283 of Act X of 1877, which corresponds to this rule. 

4 M. 302. T 

(2) Burma Land and Kevenne Act 11 of 1876, S. 56. 

No argument can be used upon to show that a Civil Court has no jurisdiction 

to try the regular suit contemplated by this rule. L.B.E., Printed 
Judgments, Judicial Commissioner’s Court, 1893-1900, p. 293. U 

(3) Cause of action. 

(u) In a suit under this rule, the is the alleged wrongful attachment. 

13M.L.J. 479=^27 M. 94. Y 

{b) BiSerent purchasers of the attached property may he properly joined as 
defendants in the same suit, 27 M. 94. Yf 

<4) Object of the suit. 

(d) The provided for hy this rule and Art. 11 of the Limitation Act, is not 

to have the order in the claim proceedings set aside, but to have the 
right of a claimant in the property established. 1 C.L.J, 296 ; 18 B. 
241 ; 31 C. 228, diss, X 

(6) The contemplated by this rule, must be to obtain compensation for any 

injury or to recover possession. 17 W.B. 304=9 B.L.E. Ap, 28. Y 

(c) It was never the object of the Legislature that the time of the Court should 

he taken up with a perfectly useless inquiry apart from any claim for 
compensation or possession. (Ibid). Z 

(d) A suit in which the plaintiff’s object was to establish the truth of his 

assertion, that the interest of a judgment-debtor which was put up for 
sale was that of a tenant only, and not that of an usufructuary 
mortgagee, cannot lie under this rule. (Ibid), A 

<5) Appeal. 

Where an objection was summarily dismissed without any investigation, and a 
regular suit for the recovery of the price realised by sale of the attached 
property was brought, it was held that the suit not being tnable by a 
Court of Small Causes and not having been tried as such, an appeal 
lay from the decision of the first Court. 8 O.C. 281. B 

(6) Attachment before judgment. 

The rule applies to— by 0. XXXVIH, r. 9=S. 487 of the old Code. 1 B.H.C.E. 
224 ; 2 B.H.C.E. 142 ; Bourke 240 ; 10 W.E. 21. C 

<7) Revision. 

Where the consideration of an objection was first entertained and adjourned 
by an Additional Subordinate Judge and subsequently came before the 
Subordinate Judge, who struck off the case for default and no order 
under S. 25 of the old 0ode=S. 24 of the present Code transferring the 
case to him was on the record, ic was held that the High Court should 
not interfere in revision, but the proper remedy of the petitioner was 
an application under S. 103=0. IX, r. 9, read with S. 647 = S. 141 of the 
present Code, or a suit under this rule. 10 A. 119 = 8 A.W.N. 26. D 

(8) Bvidence — Summary proceeding. 

(a) A Judge is hound to find facts upon the evidence tendered and taken in 
the suit, and not upon any evidence taken in the summary cause. 
14 W.E. 95. B 

(5) The judgment in the claim case is not admissible. (Z6id). F 
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Gene ral— (Oo ). 

(9) S. 12 of the old Code = S. 10 of the new Code and this rule. 

S. 10 of the new Code provides that no suit shall be tried, if the same issues are 
involved in a previously instituted suit. It does not dispense with the 
institution of a suit within the proper time, when the law req^uires such 
institution. 22 B. 610. G 

When.Js preferred, the party against whom an order is made.*^ 

(1) Party against whom an order had been made. 

(a) Where it had not been proved that plaintifi had actually received notice of 

the terms of the order in the claim-proceedings, he was not a , 

within the meaning of this rule, and the order was not conclusive as 
against him. 25 M. 726—12 M.L.I. 411 ; 4 M.H.G.R. 472, douht&dJBi. 

{b) Where the evidence as to the service of the notice of claim is inconclusive, 
and the order upon the claim does not show on its face that the 
judgment-debtor has been a party to the same, such order cannot be 
said to have been made against the judgment-debtor, within the 
meaning of this rule, so as to oblige him to bring a suit to set aside 
the order within a year. 13 M.L.J. 367. I 

(c) Where there is no allegation in the plaint that the judgment-debtor was, in 
fact, a party to the claim-proceedings, he cannot, in point of law, be 
considered a party to it. 17 H.L.J. 95 (P.B.) = 2 M.L.T. 116—30 M. 
335 ; 25 M. 721, B ; IG M.L.J. 136, commented upon. See also 1 N .L.R. 
150 ; 1 O.P.L.R. 3 ; 7 aP.L.R. 73, B. J 

(•2) Different creditors attaching same property. 

(а) Where the same property is attached in esocution of different decrees, and 

all the attachments are removed, each creditor is not bound to bring a 
separate suit, A decree obtained in a suit by one enures to the benefit 
of all. 12W.R.221. K 

(б) Where different creditors separately attached the same property, and a 

claim was preferred against the attachment of some of the creditors 
and disallowed, while no claim was preferred against the attachment 
of the other creditors, a suit by the claimant against the other credit- 
ors also can be maintained under this rule, although no claim had 
been made to the goods which they had attached, and no order made 
disallowing the attachment in their case, the reason being that a 
claimant is not deprived of his right to sue by r, 58 of this order, 
23 B. 266. 

(3) Co-heips. 

Where the plaintiff obtained a money-decree for a debt due from a deceased 
Muhammadan, against only one of his several heirs, and attached some 
of his immoveable property, it was open to the transferees of the pro- 
perty, who obtained the transfer from the judgment-debtor before such 
attachment, to raise the defence that only the rights and interests of 
the judgment-debtor were liable to attachment, and not the rights and 
interests of his co-heirs, 23 A. 263« 1901 A. W.N. 75 ; 7 A. 822 ; 7 A. 36 ; 
12 A. 313. R. M 



590 


Act ¥ of 1908 (code of civil pkocedube). [0. XXI, r. 63 

2 . — “ fAay institute a suit.” 
l.'-Conditions necessary for a suit under this rule. 

(1) In order to maintain a suit under this rule, the plamtifi must prove two 

things, viz,, (1) that the right he puts forward,. has been investigated and 
disallowed, and (2) that the right which he seeks to have declared is still 
in existence. 17 W.R. 304. ^ 

(2) An essential condition precedent to a suit under this rule is the making of 

an attachment of some property ; of objection being taken to such 
attachment ; of investigation being made into such objection ; and 
lastly, of its being allowed or disallowed. 10 A, 479. 0 

(3) A suit under this rule contesting an order passed under r. 62 of this order, 

can be brought only when the attaching Court finds, under r. 62, that 
the property is subject to a mortgage or lien in favour of some person 
not in possession. If the finding is otherwise^this rule has no applica- 
tion. 1 A.L.J. 531. P 

11. — Court-Fees. 

(1) Where a suit is brought under this rule, the proper Court-fee payable on the 

plaint is Rs. 10, under cl. (1) of Art. 17 of Sch. II of the Court-Fees Act* 
7 C.L.J. 36 (P.C.) ; 9 B. 20, a^ppr . ; see also 17 M.L.J. 618. Q 

(2) A suit to set aside an order allowing a claim to attached property and re- 

leasing it from attachment is a suit to try the title and establish the 
right of the person who brings the suit ; and such a suit must be valued 
according to the value of the property, and cannot be brought upon a 
stamp of Rs. 10, under Art. 17 of Sch. II of the Court Fees Act. 15 B. 
L.R. Ap. 1 = 22 W.R. 422 ; but see 2 A. 63 ; 6 A. 341 ; 6 A. 466 and also 
4 B, 515 ; 4 B. 535, infra. R 

(3) A suit brought by a plaintifi after rejection of a claim to attached property 

for a declaration, that the property belonged to* him, was a suit in 
which consequential relief was asked for, and the ad valorem duty pres- 
cribed by Sch, I of the Court Fees Act was payable on the plaint, and not 
that provided by Sch. II, Art. 17. 13 C. 162 ; 15 B.L.R. Ap. 1=22 W. 
R. 422, F. See also 31 0. 511, (13 C. 162 ; 15 0. 104 ; 15 B.L.R. Ap. 1, 
F'Jl A, 720, R); P.R. (No. 80 of 1886, Civil) ; Civil appeal ISTo. 125 of 1874, 
F ; (No. 84 of 1870, Civil) ; (No. 167 of 18&2, Civil) ; (No. 97 of 1883, 
Civil, B). But see 2 A. 63 ; 1 A. 360, F ; 15 B.L.R, Ap. 1 {Diss) ; 11 
B.H.C. 186 and 1 M, 40, D. See also, infra. S 

(4) Decisions as to the removal or retention of attachments are “ summary 

decisions or orders,” within the meaning of Art. 17, Cl. 1, Sch. II of 
the Court Fees Act (YIII of 1870). 4 B. 515 ; 11 B.H.C. 186 (Exp.y ; 
4 B. 123 (Diss.) ; see also 6 A. 341 ; 4 B. 515 ; and 2 A. 63, F ; 6 A. 466 ; 
6 A. 341, F. T 

(5) The construction given in the Limitation Acts (e.p,, Act IX of 1871, Sch, 

n. Art. 15, and Act XV of 1877, Sch. II, Art. 13) affords no guide to 
their construction in the Court Fees Act. 4 B. 516. U 

(6) Where a claim to attached property was allowed, and the plaintiff brought a 

suit for a declaration that the property in dispute belonged to his 
judgment-debtor and was liable to be attached and sold, and the 
plaint not stating any amount as the value- of the claim, bore a Rs. 10 
stamp, it was held that the plaint was properly stamped under Sch. II, 
Art. 17, 01. 1 of Act VII of 1870, as the suit was one to set aside a 
summary decision of a Civil Court not established by Letters Patent. 
4 B. 535 ; 51 P.R. 1897 ; S.O. 225-;. 10 B. 610, R. M 
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2 , — “ M.ay institute a suit,** — (Contmued). 

Ill — Declaratory suit. 

(1) The’ claimant may bring a to establish his right to the property in 

dispute. 4 B. 529 ; 11 B.H.C.R. 174 ; 4 M. 131 ; 23 A. 60 ; 16 M. 140 ; 
16 B. 608. W 

(2) A to establish the claimant’s right and to obtain any further relief to • 

which be may be entitled may be brought. 16 B. 608. X 

(3) A plaintiff, besides asking for a declaratory decree, may also pray for any 

consequential relief. He is not bound to ask for any other relief than 
a declaratory decree, and an omission to ask for any other relief is no 
bar under S, 43 of the old Code = 0. II, r. 2, L.B.R. Printed Judg- 
ments, Judicial Commissioner* a Court, 1893 — 1900, pp. 410, 481. ¥ 

IV.— Estoppel by judgment. 

(1) Where a person objected to the attachment on the ground, that the 

property was uot family property or partible, and his objection was 
disallowed, and he failed to bring any suit to set aside the order 
disallowing the objection, v/ithin one year from the date of the order, 
it was held that he was estopped from again pleading that the same 
property was not family property or partible. 4 M. 302. Z' 

(2) Where a claim has been rejected after investigation, the claimant, if he 

does not contest by suit, will be estopped, afterwards, from pleading 
adverse possession at the daie of the order, in a suit brought to eject 
him by the dooree-bolder. 8 M. 506. A. 

(3) Where, in a suit brought by a prior mortgagee, a puisne mortgagee was not 

made a party, and in the execution, he intervened alleging that the 
land was not liable to be attached and sold, and the Court, while recog- 
nising the priority of the decree-holder’s lien, gave the second 
mortgagee an opportunity to discharge the first mortgage, and the 
second mortgagee failed to do so, it was held that the second mortgagee 
was estopped from, afterwards, re-asserting his claim. 17 M. 17. B 

(4) Whore a claim was rejected, and the claimants did not bring a regular 

suit, within one year from the date of the order of rejection to establish 
their right to possession, it was held that tho order did not operate as 
an estoppel against them ; and even if it would so operate, it would 
not do so, until the time had run out, within which they could have- 
brought a suit to establish their right to possession. 11 0. 673. C 

(5) Where a person claimed attached property on the ground that it was not 

tho personal property of his father, but that it was dehutter property, 
and tho claim was disallowed, and the appeal by him was also dismiss- 
ed owing to tho deoreo-boldor’s objection, that the order disallowing 
the objection was one under this rule, and not under S. 244 of the 
old Code = S, 47 of the present Code, it was held, in a suit by the 
claimant for a declaration, that the property was dehutter^ that the 
deoreo-holder was estopped from saying that it was barred by 8, 47 of 
the present Code. 11 C.W.N. 146. D 

V.— Judgment-creditor removing attachment— Necessity for suit- 

The object of a claim, which is contemplated by r. 68, is the removal of attach- 
ment, and when this attachment is removedby tho jodgmont-creditor’s 
own act, there is no longer any attachment or any proceeding in 
execution of which the order can operate to the prejudice of tho 
olaxmant, and, therefore, there is no necessity to bring a suit to set 
aside the order. 18 B. 241. £. 

4082 75 
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2*^^' May institute a suit.** — {Continited), 

VI. — Limitation. 

A. —LIMITATION ACT XT OF 1877, ABT. 11, SOH. II. 

(1) Art. 11, Sch. II of the Limitation Act, 1877, refers only to suits contem- 

plated by 0. XXI, r. 63 of the new Code. 12 C. 453. F 

(2) The procedure prescribed by 0. XXI, rules 68 to 63 of the new Code must be 

adopted. 3 INLH.C. 139 ; 12 0. 108. G 

t(S) Where the plaintifE attached certain property, and, on objection by the 
defendant, the property was released from attachment, the plaintiff 
was bound to sue in the Civil Court to establish his right, within a 
year from the date of the order of release. 7 W.R. 456 ; 5 W.E. 214 ; 
3 M H.C. 220 ; 1 A. 541 ; 1 A. 382, F ; 7 C. 608=9 O.L.R. 8 ; 12 C.L. 
B. 43; 15 C. 621=L.R. 15 I.A. 123; 17 C. 260; 16 0. 521 = 15 I.A- 
123, B ; 27 C. 714 ; 22 B. 640, B ; 24 C. 663 ; 32 C. 537 ; 1 C.W.N. 24, 
I) ; 15 C. 521 = 15 I.A. 123, B ; 7 N.W.P. 113 ; 4 B. 21 ; 4 B. 23 note ; 
12 B. 231 ; 18 B. 260 ; P.R. (No. 43 of 1875, Civil) ; 32 P.B. 1904 ; 71 
P.R. 1898, B. H 

1 (4) Where a claim is rejected on the ground that the claimant has failed to produce 
evidence, the limitation of one year applies. 20 W.R. 346 ; 21 W.R. 
409 ; 22 W.R. 39 ; 24 W.R. 411 ; 12 C.L.R. 43 ; 32 C. 637 ; 1 C.W.N. 
24, D ; 15 C. 521=15 LA. 123, B ; 1 C.L.J. 296 ; 20 W.R. 345 ; 21 W. 
R. 409 ; 24 W.R. 411 ; 12 C.L.R. 43, F ; 11 O.C. 180 ; 1 C.W.N. 24, 
not F ; 15 C. 521 ; 20 W.R. 345 ; 21 W.R. 409 ; 24 W.R. 411 ; 32 0. 
537 ; 19 A. 253 and 22 B. 876, B. But see 1 C.W.N. 24 ; 20 W.R. 345 ; 

21 W.R. 409 ; 24 W.R. 411 and 12 C.L.R. 43, diss. ; 3 A. 504 ; 12 0. 
108, F; 16 C. 521 = 15 I.A. 123, esyp . ; 17 M.L.J. 554=3 M.L.T. 106 ; 
29 M. 226 ; 1 C.W.N. 24 ; 11 C.W.N. 487, F ; 87 P.R. 1904 ; 3 A. 504 ; 
18 M. 265 ; 12 C. 108 ; 16 C. 521 (P.C.) ; 1 C.W.N. c%ted and F. I 

i(5) Where the suit is for a declaration that property, which has been held 
ostensibly by one <xf the defendants, is in fact the property of another 
defendant, who is the judgment-debtor of the plaintiff, the rule of 
one year will operate. 14 W.R. 192, J 

(6) To hold that the right of an unsuccessful claimant to bring a suit remains 
suspended for an indefinite period, after the expiration of a year from 
the date of the order against him, and is liable to be revived by the 
payment of the amount of the decree, would lead to an uncertainty of 
title and great inconvenience, and would he inconsistent with the 
policy of the Legislature in prescribing a short period of hmitation for 
suits by parties, against whom an order has been made in claim-pro- 
ceedings, 16 M.L.J, 136=39 M. 225. K 

B.— THE ONE YEAR'S RULE DOES NOT APPLY, 

<1) Where the property attached is merely a debt due to the judgment-debtor. 

22 W.R. 36. L 

(2) Where the lower Court's decree is on the face of it without jurisdiction. 

16 W.R. 311=7 B.L.R. 235. M 

(3) Where the procedure, prescribed in rules 68 to 63, is not adopted. 16 W.R. 

22=8 B,L.R. Ap, 39 ; 3 Agra 397 ; 6 N.W.P. 185 ; 12 O.L.R, 550 ; 10 
A. 479 ; 17 M.ri.J. 554=3 M.L.T. 106 ; 29 M. 225 ; 1 C.W.N. 24 ; 11 
O.W.N. 487, F ; 18 M. 316=5 M.L.J. 148 ; 9 A. 479=8 A.W.N. 189 ; 
1881 Select case, Part X, No. 42 ; 12 0. 108 ; 4 B. 21, 23 ; 20 W.R. S46.N 
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VI . — Limitation — ( Conclvdad). 

B.— THE ONE YEAR’S RULE DOES NOT A.F:BXjY, --^{C oncluded). 

(4) Where a Court refuses to make a person a party, because he comes too late, 

14 W.R. 364. 0 

(5) Where an order is not an order under this rule. 16 B.L R. 228=24 W.R. 

75 = L.R. 2 I.A. 210 ; 18 M. 266 ; 18 M. 316=5,, M.L.J. 148. P 

(6) Where the order is not one between the plaintiff and the defendant. 

2 B.L.R. Ap. 49 ; 17 B. 629. Q 

(7) Where, on attachment of certain property, plaintiff and defendant prefer 

their respective claims thereto, and the plaintiff’s claim is disallowed, 
while the defendant’s is allowed, and the plaintiff brings a suit more 
rthan one year from the date of the order disallowing the claim. 

2 B.L.R.A.C. 254 = 11 W.R 134. R 

(8) Where the respective shares of the debtor and the interveners are not clear- 

ly defined, and the Court sells the undefined rights and interests. 
4 W.R. 35 ; A.W.N. (1905), 49=2 A.L.J. 178 = 27 A. 464 ; 4 W.R. 35, F.S 

(9) Where, in the suit brought by him to set aside the order, the plaintiff 

alleges that the title set up by the third party is a fraudulent one, 
collusively created to deprive him of his rights. 12 C. 468. T 

(10) Where the suit is one for a declaration of right and confirmation of posses- 

sion. 12 W.R. 33 ; 7 B.L.R. 238 note^U W.R. 367 ; but see 21 W.R. 
133. U 

(11) Where the order is not adverse to the plaintiff. 11 O.L.R. 362 ; 21 W.R. 

133 ; 22 W.R. 39 ; 7 W.R. 266, D. Y 

(12) Where, of two judgment-creditors, one of them alone sues the successful 

claimant and after causing the property to be sold, purchases it him- 
self, while the assignee of the other, without bringing any suit against 
the claimant, within one year from the date of the order, sues the 
creditor who has purchased the properties, alleging an earlier lien, and 
praying a sale in satisfaction thereof. 3 B.L.R. Ap. 122 =12 W.R. 221. W 

(13) Where the judgment-debtor is not a party to the proceedings. 1 M. 391 ; 

4 M.H.O. 472 ; 8 A. 233 ; 15 0. 674 ; 13 M. 366 ; 22 B. 876 ; 11 B. 114 ; 

3 C.L.J. 381 ; 16 0. 674 and 31 C. 228, F ; 13 M.L.J. 367. X 

(14) Where the Court disallows a petition on the ground that the case is not a 

fit one for adjudication under rules 68 to 63. 7 W.R. 441 ; 2 W.R. 263 ; 

4 B. 21 ; 4 B. 23 note. Y 

(16) Where, ’though the claim is disallowed, the attachment is removed on 

satisfaction of decree, there being no necessity to set aside the order. 
31 C. 228 ; 13 B. 72 ; 18 B. 241, F ; 27 C. 714, D. Z 

(16) For other cases, where the rule of one year does not apply, see 6 M.H.C. 
416 ; 20 W.R. 893 ; 9 0. 43 ; 12 C. 499 ; 13 B. 72 ; 12 M. 294 ; 11 B, 46 ; 
20 B. 801 ; 27 C. 242=4 O.W.N. 406, and oases noted under Art. 13, 
Sch. TI of Limitation Act XV of 1877. A 

VIL— Misjoinder of parties and causes of action. 

Where various attachments have been made by different defendants on different 
dates for different sums, and the plaintiff’s objections thereto have 
been disposed of by separate orders on different dates, a suit brought 
under this rule by the plaintiff to set aside all the attachments and to 
declare his right to the property is bad for misjoinder of parties and 
causes of action. 43 P.R. 1897. B 
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institute a suit.* ^ --(Gov tinned), 

VIII.— Nature of the suits under this rule. 

(1) Suits under this rule, although brought for establishing rights which have 

been negatived in execution-proceedings, are neither described in the 
Code nor are dealt with in practice, as appeals from the orders of 
lower Courts, 12 C. 696. C 

(2) Such suits are substantially suits to all intents and purposes, and must be 

tried like any other suit subject to the ordinary rules of procedure and 
evidence. (Ibid). B 

(3) The rule says nothing as to the nature of the suit or the Court in which it 

is to be brought. Whether the party is to sue in the Civil Court or in 
the Small Cause Court depends entirely upon the nature of the claim 
and the right which is sought to be enforced. 7 C. 608=9 O.L.R, 8.E 

(4) A suit brought under this rule is a suit to set aside amorder, directing the 

removal of attachment, and must be determined by ascertaining the 
rights of the parties at the date of the order. If the defendants have 
not, at the date of the order, acquired a title to the property by adverse 
possession for twelve years, the plaintiff is entitled to a decree. 18 B. 
260. F 

(6) Where, in a suit brought by the plaintiff, his object was to establish, that 
there was no redemption, and that the property of the objectors was 
still under mortgage and was liable to be atiiached in execution of his 
decree, to the extent of the mortgage interest, it was held that the suit 
fell under]|this rule. Ill P.B. 1900. Or. 

IX.—Onus of proof. 

(1) Where an unsuccessful claimant sues for confirmation of alleged posses- 

sion and adjudication of title, the onus is on him. 15 W.JB. 202 ; 3 
B.L.R.A.G. 70=11 W.R. 422 ; 25 W.R. 79. H 

(2) Where a claim to attached property was rejected and the claimant sued to 

establish her right to the property, it was incumbent on her to prove 
her case. 12 B. 270 ; 6 B.A C. 76; S.C. 204 ; A.W.N. 1887, 71 and 12, 
B. 270, F ; 11 W.R. 454, ^ I 

(Sa) Where a claim was disallowed on the ground that the deed relied on by the 
claimant was fictitious, and the claimant brought a suit for a declara- 
tion that the property was not liable to be taken in execution, but did 
not file the sale-deed or account for its non-production, the onus was 
on the plaintiff to prove that the sale-deed was not fictitious. 18 A. 
369 ; 12 B. 317, B ; see also 7 A.W.N. 71 ; 19 A.W.N. 220 ; 8 A. 178- 
(considered) ; 7 A.W.N. 71, J5 ; 4 L.B.R. 228 ; (2 L.B.R, 152, 1) ; 12 B. 
270, F) ; 9 C.P.L.R. 142 ; 1 C.P.L.R, 69 ; 6 O.P.L.R. 81 ; 22 W.R. 
124 ; 15 W.R, 165, B. J 

(36) Where a person objects to an attachment and fails, and is, consequently, 
obliged to bring a suit under this rule, he must give ^rima facie 
evidence to establish the genuineness of the document upon which he' 
relies. A.W.N. (1908), 125=30 A. 321; A.W.N. (1887), 71; A.W.N. 
(1889), 220 ; 18 A. 369 and 12 B. 270, P ; 8 A. 178, disc. See also 6 
A.L.J. 368 ; A.W.N. 1887, p. 71 ; A.W.N. (1899), p. 220 ; 18 A. 369 ; 
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IX — Onus of proof — (Concluded). 

12 B. 270 ; 8 A. 178, B ; 1 O.P.L.B. 3 ; 8 C. 759 atid 923 ; 25 W.R. 20 ; 

18 W.E. 161. See also L.B.B. Printed Judgments, Judicial 
Commissioner’s Court, 1893—1900, p. 333; U.B.R. (1904), Fourth 
Quarter, p. 8. K 

•■(Sc) In a suit under this rule, the onus of proof is not affected by the 
summary order under rr. 60, 61 or 62. TJ.B.R. (1905), First Quarter, 
pp. 16-17. L 

►(4) Where a plaintiff alleged that the sale-deed, on which the defendant relied, 
was fraudulent and void, the onus was on him to show that the deed 
was not honafide. 8 B.L.R.A.C. 71, note =^10 W.E. 321. M 

(5) Where the defendant alleged that the plaintiff’s assignment was fraudulent, 
the onus was on him to prove that the transaction was not b07ia fide. 

3 B.L.R.A.C. 73 note ; 15 W.R. 156. N 

,(6) Where a suit is brought by a person to establish his right to attach 
property, the onus is on him to prove that the property is the property 
of the judgmenu-dobtor. The defendant, who defends such a suit, 
may rely on the title of a third person. 17 B. 94 ; 6 C.P.L.R. 81 ; 12 
B. 270, F. 0 

(7) In a suit by the plaintiff praying for his right of ownership and possession, 
which was menaced by the defendant’s decree and sale, the onus was 
on the defendant to show that he had an equitable right which he 
could assert against the plaintiff. 12 B.L.R. 66 note^lO W.R 199. P 

•(8) Where, in a suit to establish title, unsuccessfully asserted in an execution- 
case, to property sold in satisfaction of a decree, the plaintiff claims 
under a gift and other titles originating with the judgment-debtor, it is 
not sufficient for the plaintiff merely to make out a ^rirna facie case, 
but he is bound to satisfy the Court of the genuine bona fide nature of 
the transfer. 11 W.R. 454. Q 

^9) Where, on a claim to certain goods, the Court ordered them to be released from 
attachment, and the claimants sued to recover the value of the goods, it 
was held that the defendant was not debarred by that order, or by the 
law of limitation from disputing the plaintiff’s right to the goods, and 
the plaintiffs were bound to prove their right to entitle themselves to 
a decree, the miscollanoous order not being conclusive proof of their 
right, and still less such an adjudication on the question as precluded 
a re-adjudication of it, 7 N.W.P. 85. R 

(10) The plaintiff, in a suit under this rule, is neither in a better nor in a worse 

position than he was as a claimant in the summary proceeding. It is 
sufficient for him to adduce evidence of possession or title. If he shows 
that ho is in possession, S. 110 of the Evidence Act throws the burden 
of proof on the defendant. U.B.R. (1905), Civil Procedure Code, 16 ; 
U.B.R. (1904), Civil Pro. Code, p. 8. But see U.B.R. 1897-1901, Vol. II, 
p. 270, S 

(11) The plaintiff will succeed upon proof of possession by him at the time of 

attachment, if the decree-holder does not prove that he held in trust 
for the judgment-debtor, or that the attached property is the property 
of the judgment-debtor, 2 L.B.R, 152, T 
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2 . — May institute a suit.**— {Continued). 

X.— Parties to suit, under this rule. 

(1) Id a suit under this rule, the judgment-debtor is a necessary party. 1901 

A.W.N. 14. But see 28 A. 41=A.W.N. (1905), 172 = 2 A.L.J. 491. U 

(2) In a suit by a third party to establish his right to the property, the decree- 

holder who attached it may be made a defendant. (176), Select case. 
Part X, No. 40. Y 

Xr—Regular suit. 

(1) A — I — to set aside a summary order is against general principles and lies only 

when the power is expressly conferred, as under this rule. 14 W.R. 
340. W 

(2) In the case of such a suit, the party, against whom the order was made, 

must assert substantially the same right as that which has been con- 
tended for in the execution. 2-B.L.R.A.O. 212 = 11 W.R. 40. X 

(3) A claimant or an objector is at liberty to bring a and r. 58 of this order 

does not exclude his right to bring such a suit. 18 A. 410 ; 7 A. 583 
[considered). Y 

(4) A— -would lie, whether there has been an application under this rule or not, 

and it was immaterial whether the order of the Court had been or 
ought to have been one dismissing the application for default, or one 
deciding it on the merits that the attachment was to be withdrawn or 
maintained. U.B.R. 1897 — 1901, Vol. II, Civil, p. 267. Z 

XII.— Possessidn, proof of— Failure— Dismissal. 

A plaintiff’s failure to prove his possession at the time of the institution of the 
suit is not sufficient for its dismissal. The question of title must be 
tried according to the meaning of this rule, 3 B.L.R.A.G. 108=11 
W.R. 482. A 

Xni.-‘‘ Res Judicata.” 

(1) Where a claim under r. 58 is allowed and a suit by the judgment-creditor 

to set aside the order and establish his right to sell the property as 
that of the judgment-debtor fails, the adjudication is not res judicata 
between the successful claimant and another creditor who attaches the 
property for Ms decree. 15 M. 477 = 2 M.L.J. 212. B 

(2) A judgment-creditor attaches the debtor’s property not as the privy or the 

representative of the debtor, but by virtue of an inherent right to 
attach property really belonging to the debtor. (Ibid.) G 

(3) Where a claimant does not bring a suit within one year to set aside an 

adverse order passed against him in the claim proceedings, the order is 
res judicata him in subsequent proceedings, 14 M.L.J*. 14 = 27 

M. 361. D 

(4) Where a decree-holder attaches certain property and an objection is made by 

a third person and the property is released from attachment, and no 
suit is brought by the decree-holder, the order releasing the property 
becomes conclusive and operates as res judicata between such third 
person and the decree-holder. The decree-holder, cannot, by a fresh 
attachment under another decree of his against the same judgment- 
debtor, re-open the question. 8 0.0, 306. fi, 

(5) The order passed in the first case so far as the decree-holder is concerned 

operates as res judicata against him in the second case as well. 8 0.0. 
306 ; 3 0.0. 229 ; 21 A. 29 ; 14 H.I.A. 496 21 A, 238 ; 16-M. 290 ; 26 

A. 282, B. F 
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2.^*' May institute a suit.*^ — [Goniimoed), 

XIV. — Satisfaction of decree~-Release of property. 

Where a person’s property is wrongly attached m execution of a decree against 
another person, and a claim preferred by him under r. 58 is rejected, 
and he brings a suit under this rule, the objection to such suit, viz,, 
that previously to the filing thereof, the decree* was satisfied and the 
property released from attachment, is not a valid objection, 9 C. 10= 
11 G.L.R 181. G 

XV. — 'Small Cause Court. 

A. — PBINOIPLE. 

(a) The rule enables a party to bring a suit to establish his rights, whatever 
they may be , but it says nothing as to the nature of the suit or the 
Court in which it is to be brought. Whether the party is to sue in the 
Civil Court or in the Small Cause Court depends entirely upon the 
nature of the claim and the right; which is sought to be enforced, 
7C.608=9 C.L.R. 8. 

(5) Where goods have been illegally seized and sold in execution, a suit by the ■ 
owner against the purchaser for the goods or their value will lie in a 
Small Cause Court, if the value of the goods is within the amount 
limited by law for the jurisdiction of such Court ; but it tho plaintiff 
makes tho decree-holder and the judgment- deb tor parties to the suit 
and requires a declaroftioa of his right to property, such a suit will not 
lie in the Small- Cause Court. (Ibid,) I 

B. — EXAMPLES, 

(1) A had no jurisdiction to entertain a suit by the decree-holder to escablish ■ 

his judgmont-dobtor’s title to the property, which had been released 
from attachment on the application of a claimant, 1 B.L.R.S.N. 10= 
10 W.R. 141 ; P.R. (No. 84 of 1870, 0ml) ; (P.R. No. 72 of 1868, Civil), 
Mxp. See also 63 P. R. 1889 ; 51 P.R. 1890. But see 2 B. 365 ; 3 B. 179 ; 

3 N.W.P. 155 , 3 N.W.P. 15G Jwte ; 5 M.H.C 191 ; 23 B. 266. J 

(2) A suit by an unsuccessful claimant to establish his right to personal 

property and to recover tho value of tho same is not cognizable by a 
Small Oauso Court, 13 W.R. 99 ; 18 W.R. 337 ; 2 W.R. 44 ; 2 W.R.S. 
G.C. Ref. 5 ; 51 P.R. 1890, K 

(3) A suit by a party , against whom an order had been passed under r. 61, to 

establish his right to moveable property attached m execution of a 
decree passed by a Civil Court, was not cognizable in a Court of Small 
Causes. 5 A. 402 ; 4 A. 416 ; 5 0,0. 190 ; S.C, 89 ; 7 A. 152, B, L 

(4) Where a claim had been disallowed and the claimant sued the decree-holder 

and the judgment-debtor m a Court of Small Causes for the property 
or its value, it was hold that tho suit could not properly be regarded 
as a suit “ for personal property or for the value of such property,” 
within tho meaning of Act Xf of 1865, hut had to be regarded as a suit 
to establish the plaintiff’s right in the sense of this rule, and, therefore, 
it was not cognizable in a Court of Small Causes. 7 A. 152 ; 5 M.H.0, 
191 ; 8 M.H.C. 36 ; 3 B, 179 ; 4 B. 603 ; 4 B. 605 note and 3 
N.W.P, 156, eftss. See also 6 B.H.O.A.O. 27 ; 9 M. 206 ; 11 M. 264 ; 7 

C. 608=9 C.L.R, $ ; 1 B.L.B.S.N. 10 = 10 W.R. 141 ; 13 W.R, 99 ; 2 
W.R. 44, disc, and eajjp. U 
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2.—*^ May institute a suit,^*— [Continued), 

XV. — 5iTiall Cause Court— (Goncliided), 

(5) The exclusion by the Small Cause Court, under the powers conferred on it 

by the Presidency Small Cause Courts Act, 1882, S. 23 of this rule, has 
not been affected by Act X of 1888. 18 C. 296. N 

(6) A claim for dower based on an express contract is cognizable in a^. P,R. 

(Xo. 85 of 1883, Civil) ; (No. 85 of 1883, Civil, Note), 0 

XVI.— Splitting cause of action— 5uit by mortgagee— Subsequent suit for 

possession. 

Where, in the execution of a decree against the mortgagor, the mortgagee 
intervened unsuccessfully and then instituted a suit under this rule, it 
was held that he was not bound in that suit to ask for possession, and 
any subsequent suit for possession was not barred by S. 43 of the old 
Code — 0. II, r. 2 of the present Code. 29 P.R. 1891. P 

XVII — Valuation of suit — Jurisdiction of Court. 

(1) If the execution debt exceeds the value of the property, the latter is the 
value of the suit, and if the execution debt is less than the value of the 
property, the former is the value of the suit. 7 C.L. J. 36 (P.C.). Q 

r (2) (a) The general rule is, that when the amount of the decree exceeds the 
value of the property sought to be sold, the latter is the value of the 
suit , but when the value of the property attached exceeds the amount 
sought to be realized, the value of the suit is the vaJue of so much of 
the property sought to be sold, as will, on sale, satisfy the amount 
sought to be realized by sale of such property. 2 A.L. J. 116=A.W.N. 
(1905), 37=27 A. 440 ; 17 A. 69 {Ex^.) ; 2 N.L.R. 87 ; 16 C. 104 ; 31 C. 
511 ; 17 A. 69 and 27 A, 440, B ; 17 M.L.J. 95 (P.B.) =2 M.L.T. 116= 
30 M. 335 ; 17 A. 69, D, See also 1 L.B.R. 1= Civil Second Appeal 
No. 241 of 1899. R 

(6) Where a decree was for a sum much below Rs. 1,000 and the value of the 
property attached exceeded that sum, and the Munsiif returned the 
plaint for presentation to the proper Court on the ground that the 
value of the suit was beyond his jurisdiction, it was held that the Court 
had jurisdiction to try the suit, since the decree was for a sum less than 
Rs. 1,000, the jurisdictional limit of the Court. (Ibid), S 

•'(8) There are three possible classes of suits under this rule : — . 

(а) When property attached has been released on objection, suit by decree- 

holder for a declaration that the property is liable to attachment. 

(б) When property attached has not been released, the objection being dis- 

allowed, suit by the objector against the decree-holder to declare the 
property not liable, the judgment-debtor siding with the objector, and 
not claiming the property as his own. 

(c) When property attached has not been released, the objection being dis- 
allowed, suit by the objector against the decree-holder to declare the 
property not liable, the judgment-debtor resisting the suit and claiming 
the property as his own, and the plaint asserting that this is judgment- 
debtor's attitude. 

In class (a) the value for purposes of jurisdiction is the decretal amount . 

In class (6) also the value iw the decretal amount . 
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“ iWajK Institute a suit.** -^(Concluded), 

XVII. —Valuation of suit— Jurisdiction of Court— (Coj^cZuded). 

In class (c) the value is the value of the property. 74= P.W.R.'(1908) (F.B.) ; 
121 P.R. 1890 ; 55 P.R. 1906 ; 142 P.R. 1906 and 15 0. 104, a/p^roved 
and distinguished ; 17 A. 69,’^. and 2 A. 799, criticised. See also 71 
P.L.R. (1906) «66 P.R. (1906), 11 A. 799, F. T 

(4) A Township Court has jurisdiction to try a suit, brought under this rule, 
to assert the same right which a Sub-divisional Court had disallowed 
under r, 61, In such a suit the jurisdiction of the Court is determined 
by the amount in dispute, and not by the amount of the decree in 
execution of which the property had been attached. U.B.R. 1903, 
Fourth Quarter, 1. 0 

J.— “To establish the right which be claims to the property in dispute*'^ 

(1) General. 

(a) The words “ right which the plaintiff claims to the propeifty in dispute,” 
in this rule mean the right claimed in that proceeding in respect 
of the property, that is, the right to have it sold or the right to have it 
released from attachment. They do not mean the right or title to the 
property. The three rules, 58, 61 and 63 must be read togothAr 3 
C.L.J. 881 ; 16 0. 674 and 81 0. 228, F. ’ y 

(&) Where an unsuccessful claimant got the property released from attachment 
by coming to terms with the decree-holders, without notice to. the 
. judgment-debtors, a suit subsec[uently brought by him against the 

judgment-debtors for recovery of possession is not barred by this rule. 
(Ibid), yf 

(2) Right of suit. 

(а) A decree-holder has a statutory right of suit to establish his right by 

instituting a suit under this rule, where he has attached the property 
of an iuBolvent-debtor and another person has successfully claimed it. 
The official assignee is not a necessary party to such a suit. 4 M.L.T. 
197=31 M. 347 ; 17 M.L.J. 618, R. and F.; 3 B. 438, JD,; see also 7 M,* 
295 ; 6 M. 183, overruled ; 4 L.B.R. 262 ; 23 B. 266, R. X 

(б) An unsuccessful claimant in execution-proceedings has aright of suit under 

this rule. 7 0, 608»9 O.L.R, 8 ; 14 Bur. L.R. 185. y 

(c) The owner of property attached in execution of a decree may either object 

and then bring a regular suit for declaration of his title in case the 
objection is disallowed, or pay the decree-holder and then bring a suit 
for damages, (1878) Select case, Part X, No, 41 ; 3 A, 604. , Z 

(d) A plain tffi need not wait until the attached house is sold, before he sues 

under this rule, (176) Select Case, Part X, No. 40. X 

(e) A person is under no necessity to bring a suit to establish his right, where 

his objection to attached property ha^ been dismissed for default. 62 
P.R. 1894 ; 12 O.L.R. 48, R ; 8 A. 604, cited. B 

if Where a mortgagor and one of his sons mortgaged the family property, and 
the moiftgafeee; in the Execution of his decree, was obstructed by the 
other sons and was referred by the Court to bring a regular suit, it was 
held that a suit by the mortgagee against all the sons to establish the 
. lieh over the mottled i^joperty could lie. 9 0. 888«12 O.L.R, 674 ; 
10 B,L,B/200 Froead, un^eported^ D, 6 » 

‘ 4082^-^76 
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Act ¥ of 1908 (code of civil procedure), [0. XXI» r* 68 

3.—'* To establish the right which be claims to the property in dispute^' 

—(Concluded), 

(gf) The effect of a successful suit at the instance of the attaching creditor is to 
set aside the order of release and to restore the state of things which i 
had disturbed. 21 W,K. 435 ; 23 0. 829. D 

(3) Right Of suit— Kot personal. 

The right of suit conferred by this rule is not a personal right confined to the 
claimant alone, but extends also to his representative in interest. 26 
A. 89, E 

(4) Specific Relief Act, S. 42, Proviso. 

(a) In a suit for a declaration, that land attached and sold in execution of a 

decree at the instance of the defendant was the property of the plain- 
tiff and not liable to attachment, where no application for removal of 
attachment was made under r. 68, it was held that the proviso to S. 42 
of the Specific Relief Act did not apply and the suit was, therefore, 
not barred. 4 L.B.R. 263 ; 1 L.B.R, 1 ; 4 L.B.R. 88 ; 4 L.B.R, 76, B.F 

(b) The special right of suit conferred by this rule is not controlled by the 

proviso to S. 42 of the Specific Relief Act, 29 M. 151 ; 16 M. 140, 
doubted ; 14 M. 23, at p, 25, F. But see 1 0,0. 272 ; 5.0. C. 304 ; 1 0.0. 
272, B. See also L.B.R., Printed Judgments, Judicial Commissioner’s 
Court, 1893—1900, pp. 410, 481. G 

(5) Wrongful attachment—Damages. 

(а) Where a claimant objected to the attachment of certain moveable property, 

and his objection was struck off for default of prosecution, it was held 
that such a person might sue for damages for the Wrongful attachment, 
without suing to establish the right he claimed to the property. 
3 A. 405«1A.W.N. 14. H 

(б) The omission to apply for compensation, under S. 88, Aot VIII of 1859, does 

not bar a regular suit for compensation for illegal attachment. 1 
Agra Rep. A.O. 104. I 

((jj There is nothing in the provisions of the Oode, which limits a plaintiff’s 
right to compensation or the defendant’s responsibility for his wrong- 
ful act ; and if the summary procedure leads to delay, and that delay 
to further loss, the consequences must fall upon the defendant. 12 C. 
696 ; 17 0. 436. J 

* (d) Where the attachment is wrongful, a suit to recover costs in unsuccessfully 
objecting to it, wiU lie, and the plaintiff need not prove in such a suit 
that the defendant acted maliciously or vdthout probable cause, in 
making the attachment or resisting the application for its removal. 
U.B.B. (1906), First Quarter, pp. 18—22 ; U.B.R. (1904), First Quarter, 
pp, 4—7, K 


4,—^* Subject to the result ot such suiV^ 

(1) Where property has been released from attachment, and subsequently 
declared liable to attachment by a decree against which an appeal is 
pending, a sale of such property before the final result of the appeal is 
, not illegal/ 6 M. 98* h 
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Subject to the result of such sujlt/^—{Gonclnded). 

(^2) Where a suit was brought under this rule for a declaration, that certain 
property was the property of theplaintifE and, therefore, not liable to be 
sold in execution, and the suit was dismissed and the plaintiff appealed, 
it was held that the doctrine of Us peyidens applied to the auction- 
purchaser of the property and that he took it subject to the result of 
the appeal, which was pending at the time when the property was sold. 
23 A. 60 ; 8 G. 690 ; 21 W.B.O.E. 349 ; 2 A. 828 and 12 M.I.A, 366, JB.M 

5 . — **The order shaft be conclusive.** 

(1) Where an order has been passed, it is conclusive unless the unsuccessful 

party asserts his right by a suit. 9 B. 36 ; 1 A. 381 ; 14 B. 372 ; 10 
M. 357, 361 ; 27 G. 714, 722. 

(2) The conclusiveness is only as regards the rticular property in dispute. 

14 B. 206. 0 

(3i The couclusivenoss is subject to the other provisions of the Code, such as 
review and revision. 7 W.B. 79 ; 8 M. 484, 493. p 

(4) Where a Court finds under r. 62 of this order that there is ?70 mortgage 

or lieu, subsisting on the attcu^hed property ^ the order embodying such 
finding does not become conchtsive, t A.L.J. 531. . Q 

(5) The effect of a decree aifirming the right of the intervener to the property 

attached as that of the judgment-debtor has the effect of declaring the 
execution-proceedings against such property null and void, as if they 
had never been in so far as they have transferred possession of the pro- 
perty to any one else. U.B.B. 1892-189G, Vol. II, Civil, pp. 266, 256.R 


Sale generally. 

69 ,. Any Court i executing a decree may order that any pro- 
Powar to order attached 2 by it and liable to sale, or such 

property attaoiiod to portion thereof as may seem necessary to satisfy 
to bf paidto^'^rson the decree, shall be sold 3 , and that the proceeds 
entitled. of such Sale, or a sufficient portion thereof, shall 

be paid to the party entitled under the decree to receive the same. 

(Notes). 

Old Act. 


This rule corresponds to S. 284 of the old Code and also to S. 242 of Act VIII of 
‘1869. 

Distinction. 

The words “executing a decree” are newly added after the word “ Court.'* 
The clause “which has been attached,” has been removed and the 
words “ attached by it and liable to sale are newly added* 


Any Court.** 


Jnrifidiotion. 

(а) S, 286 of the old Oode=sS. 63 of the present Code, does not take away the 

conferred by this rule. 6 O.L.J. 130«34 C. 836. S 

(б) Where the same property is under attachment by two Courts of different 

Iprades, as bjr the the lower grade is not a nullity. (i'6id),T , 
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/. — “ Any Court* ^^--{poiicluded), 

(c) Whether an order under S. 89 of the Transfer of Property Act is necessary or 
not, the Court has general jurisdiction to direct sale either under this 
rule or under S. 89 of the Transfer of Property Act or under the two 
together. Such execution accords with the cursus curiae* 6 O.L.J. 
95=11 O.W.N. 879=34 0, 886. U 

Any property attached,*’ 

The words “ any property attached” do not include a decree for money, which 
cannot be sold. 16 B. 522 ; 2 A. 290 ; 6 M. 418 ; 20 0. Ill ; 12 0. 317.Y 

3.-^*‘Sban he sold*** 


iiflect of sale. 

When a sale takes place, all previous attachments effected on the property fall 
to the ground. 12 0. 317. W 

66 . Save as otherwise prescribed, every sale in execution of a 
„ , u decree shall be conducted by an officer of the 

Sales by whom 

conducted and how Court or by such other person as the Court may 
appoint 1 in this behalf, and shall be made by 
public auction in manner prescribed. 

(Notes). 

Old Ant. 

This rule corresponds to S. 286 of the old Code and also to S. 248 of the Act of 
1859. 

Distinction. 

The words *‘save as otherwise prescribed” are new. For the phrase “sales in 
execution of decrees,” the phrase “ every sale in execution of a decree” 
is substituted, and the words “ such ” and “ as ” stand for the words 
“any” and “whom” of the old section. The phrase “in this 
behalf ” is newly added after the word “ appoint ” while the phrase 
“except as provided in S. 296,” and the word “hereinafter,” are 
omitted. The word “ mentioned ” is changed into “ prescribed.” 

l*^**Sucb other person as tbe Court may appoint.** 

' (fl) Tbe words “whom the Court may appoint,” in Act YIII of 1869, S, 248, 
apply not only to the words “ any other person ” but also the ofBioers 
of the Court., 12 W,B. 238. X 

i 

(i) In the case of postponement of sale, if the information has not reached the 
Nassir in time and he sells the property, the sale is void. 12 A. 96. Y 


66 . 

.!£^ioclun.tion 



(1) Where any property is ordered to be sold by public 
.auction in execution of a decree, the Court shall 


'Jio; a proclamatipn of the intended sale to be 

^;^.j;''|; .,.^«i^^'j^&p,langnage of such Opur|ii. 
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(2) Such proclamation shall be drawn up after notice to the 
decree-holder and the judgment-debtor and shall state the time and 
place of sale 2 , and specify as fairly and accurately as possible — 

(a) the property to be sold 8 ; 

(b) the revenue assessed upon the estate or part of the estate, 

where the property to be sold is an interest in an 
estate or in part of an estate paying revenue to the 
Government ^ ; 

(c) any incumbrance to which the property is liable s ; 

(5) the amount for the recovery of which the sale is ordered ; 
and 

(e) every other thing which the Court considers material for 
a purchaser to know in order to judge of the nature 
and value of the property 6. . 

(3) Every application for an order for sale under this rule a^nll 
be accompanied by a statement signed and verified in the manner 
hereinbefore prescribed for the signing and verification of pleadings 
and containing, so far as they ate known to or can be ascertained 
by the person making the verification, the matters required by sub- 
rule (2) to be specified in the proclamation. 

(4) For the purpose of ascertaining the matters to be specified 
in the proclamation, the Court may summon any person whom it 
thinks necessary to summon and may examine him in respect to 
any such matters and require him to produce any document in his 
possession or power relating thereto. 

(N otes). 

Oia Aet. 

This rale corresponds to S. 287 oi the old Code and also to S. 249 of the Act of 
1869. 


Dlstinetion. 

The word ” when” is changed into “ where” in sub-rule (1). The words “ shell 
be drawn up after notice to the decree-holder and ^e judgment-debtor” 
are newly added after the word “proclamation” in sub-rule (2). 
The word “in ” is substituted for the word “a,” before the phrase 
“part of an estate paying rs'tfenue.. in sub-rale (2) (6). The 
words “ a purchaser ” are substituted for the words “ the purchaser” 
in sub-rule (2) (»). Sub-rule (8) is new. The word “ so ” is omitted 
after the word “ matters'" in sub-rule (4), end the words “ in the 
proclamation,” ereasittfy added after the word •“ specified,” while the 
words *' to supnmoh*',^ Added after -the wordi" necessary.” 
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Act ¥ of 1908 (coDjra of brvTL procedure). [O. XXI, r. 66 
(General). 

( 1 ) Alteration of particulars. 

Where, after a prooiamatiou was issued, a portion of the property was released 
from attachment, and no fresh proclamation was issued, it was held 
that there was a material irregularity. 3 0. 644 =s 2 O.L.R. 260. Z 

(2) Appeal. 

An lies against an order refusing an application by a judgment-debtor that 

the value of the property contained in the sale-proclamation is in- 
correct. 8 O.W.N. 267 ; 9 G. 214 declared obaolet& ; 9 A. 600, D ; 18 G. 
469, D ; 23 M. 568, 4 G. 739, R. See also 30 0. 617. A 

(3) Order ultra vires. 

An order which purported to be under this rule and which directed the order in 
which the shares of the judgment-debtors were to be sold was a judicial 
order not warranted by this rule, and therefore it was an—. 4 M,L.T. 
352 ; 27 M. 259, E. ' B 

( 4 ) Proceedings under this rale not orders. 

The proceedings under this rule in relation to the proclamation of sale are not 
orders and therefore not decrees, 14 M.L.J. 67 = 27 M. 269 (P.B). C 

(6] Right, title and interest of judgment-debtor. 

In the case of execution-sales under this rule, notice is given to purchasers 

that the sale only extends to the . The sale does not warrant the 

title. It is clear, therefore, that a person buying an avowedly doubt- 
ful title, and paying for it on that understanding, cannot claim to be 
a purchaser without notice. 6 B, 193 ; G B. 168 ; 6 B. 496. D 

“ The Court proclamation*.. .Court.** 

The object of the proclamation under this rule is to give notice to intending 
purchasers, and not to the judgment-debtors. 12 W.R. 488. ' E 

2,^^^ Shall state the time and place ot sale.** 

(1) Sale before hour fixed. 

(а) Where a sale was held on the day fixed, but' at an earlier hour than that 

stated in the proclamation, the sale was no sale, the time and place of 
sale and the holding of the sale at such time and place being condi- 
tions precedent to the sale being a sale. 16 G, 794 ; 7 A. 676 ; see 
also 12 W.R. 611. F 

(б) For sale after the fixed hour, causing material injury and thereby vitiating 

the sale, see 17 W.R. 389. G 

(c) A sale held at an earlier hour than that fixed in the proclamation is a 
material irregularity in publishing or conducting the sale. 4 
ri.B.R. 123. H 

(2) Place of sale. 

(а) When the proclamation of sale omitted to state the— —and the sale took 

place on a date other than that notified in the proclamation, it was 
held that there was more than mere irregularity, so that the sale 
ought to have been set aside. 9 A. 511. 1 

(б) Whether material irregularities like the above were themselves sufioient, 

without proof of substantial injury. (Per Mahmbod, J. in 9 A, 611). J 
(o) Where there is a mistake in the sale proclamation regarding the place of 
sale, such a mistake would, in the ordinary course of events, result in 
injury to the person, whose property has been advertised for sale. 132 
P.R. 1906* 11 P.Ii.R. 1907 ; 22 A. 140 ; 23 M. 227 (P.C.) ; 24 0. 291 ; 
33 Oi 1 ; 82 0. 542 ; 20 A, 412 ; 80 P.B. 1899, B ; see also 4 B.H. 
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3,^*‘The property to be sotd.^* 

The omission to specify particulars in a sale proclamation as to the numbers, 
value, etc., of Government promissory notes under attachment for sale 
is not such an irregularity as will vitiate the sale. 8 W.R. 415. L 

4,—^* The revenue assessed upon the estate.* revenue to the Government** 

(1) Omission to state Govepnment tax. 

The in a proclamation of intended sale is a material irregularity, 23 M. 628. M 

(2) Part of an estate. 

The term in S. 248 of the Act of 1859, which corresponds to this rule, meant 

the aliquot part of an estate. 31 B.L.R. 56=19 W.R. 434. N 

(3) Revenue assessed. 

The omission to state the revenue is an irregularity ; but the objection must 
be taken before the first Court when seeking to set aside the sale. 

9 C. 656 ; 23 M. 628. 0 

5 .— ** Any incumbrance . . liable^ * * 

(1) Any incumbrance. 

The amount of mortgage-debt unpaid must be stated in the case of a mortgage. 

7 0. 34, 41, and 42. P 

(2) Auction-purchaser—Notice of lien to. 

(а) Where a judgment-creditor brings a suit to enforce his lien on the property 

in the hands of the auction-purchaser, it lies upon the plain tifi, to 
entitle him to recover in the suit, to show that the defendants have 
purchased with notice of the lien. 10 0. 609. Q 

(б) The fact that, at some time or other, the judgment-creditor informed the 

Court of the mortgage is not evidence of notice on the auction-pur- 
chaser. (ibid). See also 15 M, 412. R 

(3) Claims. 

admitted by parties or established by the decree of a Court must bo entered 

in the proclamation as charges upon the property, 18 B. 176, S 

(4) Omission to disclose lien. 

(а) An omission to insert a mortgage in the sale proclamation, does not affect 

the interests of the mortgagee. 8 L.B.R. 275. X 

(б) Whore there was an -on the part of the person who applied for execu- 

tion, it was held that the purchaser, if he supposed that he was 
purchasing the full proprietary title, purchased the property free of the 
mortgagee’s lien. 22 B. 686. U 

(c) The effect of this rule and S. 237 of the old Oode=r, 13 of this order is to 

impose a duty on the person applying for execution to disclose to 
the Court his own lien (which he must know of), in his application for 
sale, and on the Court the duty of specifying the. same in the proola- 
, mation. 22 B. 686 ; 12 B, 678 ; 6 B. 2 ; 5 B. 6 ; 20 B. 290, B. Y 

(d) An absence of specifying the incumbrance may amount to a material 

irregularity avoiding the sale. 6 O.W.N. 836. W 

(e) It is unnecessary to specify in the sale-proclamation a charge to which the 

property would not be subject in the hands of a purchaser after sale, 
N6. 80 169^. X 
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5 .—“ Any incumbrance liable* (Occluded), 

(5) San-mortgage— Registration of sale-certificate. * 

If the Court sells the right, title and interest of the judgment-debtor subject 
to all existing equities against the property sold, the registration of 
ifce sale certificate cannot enlarge the scope of that conveyance and 
discharge the property free from any unregistered encumbrance which 
was binding on the judgment-debtor. 6 B. 193 ; 6 B. 168 ; 6 B. 495.Y 


5 .— Byery other thing.. ..material to judge of the nature and value 

of the property. ** 

(1) Duty of the Court. 

(а) It is the ^to ascertain all that it considers material for the intending 

purchaser to know in order to judge of the nature and value of the 
property proclaimed for sale. 4 B.H.O. 328. Z 

(б) If the property, which is the subject of sale, is a debt, and the Court 

receives notice from the judgment-debtor that no debt exists, the Court 
should satisfy itself as to the existence or otherwise, of the debt, and 
if it finds that no debt exists, should abstain from proceeding to sale. 
(Ibid). A 

(c) It is the to secure the accuracy of the information contained in the pro- 

clamation. 1901 A.W.N. 671 ; see also 8 O.W.N. 267 ; 26 I.A. 146 ; 
16 I.A. 171 (relied on). B 

(d) It is the , before it proceeds to execute a mortgage-decree, to examine the 

mortgagor and the mortgagee and ascertain whether the mortgaged 
property is subject to any other incumbrance. (Per Prinsep, J.) 
7 O.W.N. 766-80 0. 607 (F.B.) C 

(e) It is the-—, if the property to be sold is held in occupancy tenure, to notify 

the fact in the sale-proclamation as a warning to prospective bidders. 
27 A. 684«1906 A.W.N. 138=2 A.L.J. 401 (F.B.); 1892 A.W.N. 6, F.D 

(/) It is the ^not to enquire into the merits of an alleged mortgage further 

than is necessary under this rule. 8 Ii.B.R. 276. E 

\(2) Material fact. 

An under-statement of the value of the property stated in a proclamation, on 
account of which the sale resulted in an inadequate price, is a material 
irregularity in publishing or conducting the sale. 20 A. 412=26 I.A. 
146=2 C.W.N. 660 ; see also 23 M. 668. ' F 

(3) Proclamation. 

The— and notification under this rule are intended to inform persons what is 
to be sold and to give the names 'of the parties, defendants, whose 
rights and interests in it are to be sold. 18 W.R. 66. 8 


(4^) Proolamatioh-^Enqniry as to approximate value— •NeoesBity. 

(o) It cannot be, laid down generally that in no case should any enquiry be held 
as to the value of the judgment-debtor^s property before issuing the 
s^e-pxoclamatiqn. 12 O.W.N. 542. ^ H 


(6) the decree-holder states a certain value and the judgment-debtor 

that the value is far higher, in the face of this 
in the value, ah enquiry as to the approximate valuA is 
and must be held. 12 O.WJ5r.,^;il 0. 922. 
sSe 8 O.W.N. 264 ^80. 0. 9SSk ■ , %. 
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6*—*^ Every other thing*. ^,materiai-*to judge of the nature and value 
of the property. '’^—(Concluded). 


(5) Profits of land. 

The to be sold must be specified in the sale-proclamation. ^ 0.0. 329. J 

(6) Rales by High Court — Notification of arrears of rent. 

The rules made by the High Court under this rule make it obligatory on the 
decree-holder to notify the arrears of rent in respect of the property to 
be sold, although there is no express provision in the Code of Civil 
Procedure casting such a duty on him. 6 G.W.N. 497. K 

(7) Sale of permanent tenant’s rights— Mentioning incidents of tenure in sale- 
proclamation. 

Where the rights of a permanent tenant are sold, the sale-proclamation need 
not mention the ordinary incidents of tenure, but all unusual incidents 
and purely personal covenants must be mentioned ; otherwise the 
auction-purchaser will not be bound. 7 C.W.N. 203=30 0, 213 . L 

(8) Upset price. 

An need not be specified in the sale-proclamation. 28 0. 73 at 77. If 

67. (1) Every proclamation shall be made and published, as 
Mode of nearly as may be, in the manner prescribed by 

proclamation. rule 54, sub-rule (2).l 

(2) Where the Court so directs, such proclamation shall also be 
published in the local official Gazette or in a local newspaper, or in 
both, and the costs of such publication shall be deemed to be costs 
of the sale. 

(3) Where property is divided into lots for the purpose of being 
sold separately, it shall not be necessary to make a separate procla- 
mation for each lot, unless proper notice of the sale cannot, in the 
opinion of the Court, otherwise be given 2 . 

(Notes), 
oia Act. 

This rule corresponds to S. 289 of fehe old Code and also to S. 249 of the Act of 
1859. 


Distinction. 

Sub-rule (1) of this rule corresponds to the first para of S. 289, the words ** and 
a copv thereof .*fixed up ..Court-house.. Collector’s office” being 
omitted. In sub-rule (2), the word where ” stands for if,” and the 
word “ directs ” for the word “ direct.” The phrase ‘*and in some 
local newspaper ” is substituted by the phrase “ or in a local newspaper 
or in both,” Sub-rule (8) is now. 


4,228 77 
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Every proclamation. ^published* •by r. 54, sub~rule {2).** 

(1) Distinct properties — -Proclamation of sale. 

Where distincl, properties are proclaimed for sale in one execution, the omission 
to afSx a copy of the^proclamation in each of such properties amounts 
to an irregularity in the publication of the sale. 11 C. 74=. But see 
12 B. 368. N 

(2) Omission to beat drum. 

rpjie as required by this rule and r. 54, supra, of this order is a material 

irregularity vitiating a sale. 10 B. 604, 0 

<3) Proclamation, publication of. 

(а) A copy of the sale-proclamation should be af&xed to some conspicuous 

place on the attached property. Omission to do so is a material 
irregularity within the meaning of r. 90, infra, 7 C. 466 =9 O.L.R. 114.P 

(б) Where the sale-proclamation was not fixed up in the Oolleotor’s Office and 

no affidavit was filed showing the incumbrances to which the property 
was subject as required by r. 66, sub-rule (2) (c), and the sale also was 
held on the thirtieth day from the publication of notice, it was held 
that the sale could not be set aside as no substantial injury resulted 
from such irregularities. 8 0. 932 ; see also 18 0. 422. Q 

2 ,— Where property i& divided into lots,,.., it shall not be necessary 
....separate proclamation.. ..otherwise be given. 

Property broken up into lots— Separate proclamation. 

(а) The law does not require a separate proclamation of sale with reference to 

each lot, where property is divided into a number of small lots. 12 
B, 368. R 

(б) But, where estates are situated at such a distance that there is no moral 

certainty of communication to persons interested in the one, of what 
is publicly done in the other, there should be a separate proclamation 
in each, in order that full intimation may be given of what is to be 
done. (Ibid). But see 11 G. 74. S 


68 . Save in the case of property of the kind described in the 
proviso to rule 43, no sale hereunder shall, with- 

Time of sale. 

out the consent in writing of the judgment-debtor, 
take place until after the expiration of at least thirty days in the 
case of immoveable property, and of at least fifteen days in the case 
of moveable property, calculated from the date on which the copy 
of the proclamation has been affixed on the court-house of the Judge 
ordering the sale ^ . 

(Notes). 

out Aet* 

This rule corresponds to 8. 290 of the old Code and also to S. 249 of the Act of 
1859. 

Distinction. 

The word ** except ” is changed into “save,” and the phrase “of the kind” is 
newly inserted after the word “ property.” The word “ mentioned ” 
is changed into “ described,” while the words “ 8. 269 ” are changed 
into “ r. 48.” The phrase “ under this chapter ” is changed into the 
word “ hereunder,” while the words “ fixed up in ” have been changed 
into “ affixed on.” 
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7.—'* Save as..-, r. 43, no sale ordering the sale:' 

(1) Non-complianoe with provisions. 

(a) The contained in this rule is a material irregularity within the meaning 

of r. 90, infra. But its efieot is not to make the sale a nullity without 
proof of substantial injury to the judgment- debtor. 21 0. 66 = 20 I. 
A. 176 ; see, also, 31 C. 385 ; 21 C. 70=20 I.A. 165 ; 21 C. 66 = 20 I.A. 
176, B. But see 7 A. 289 ; 9 A. 511 ; 14 C. 1 ; 7 A. 289, B, T 

i{5) It is a material irregularity for the proclamation to be published less than 
thirty days prior to a sale in execution of a decree, and where damage 
has resulted, the sale may be set aside. 11 C.L.R. 303 ; 8 C.L.R. 
369= 7 0. 34, ; 4 A. 300, cmiira, XJ 

’(c) An infringement of the provisions .contained in this rule is an irregularity 
vitiating a sale. 7 A. 289 ; soe, also, 9 A. 511 ; 14 G. 1 ; 7 A. 289, JR, ¥ 

(d) A sale of immoveable property in execution of a decree, which takes place 
before the expiry of thirty days, without the consent of the judgment- 
debtor, is an irregularity which amounts to an illegality, and the 
judgment-debtor can apply to set it aside, without proving substantial 
injury. 11 A. 333 ; see contra (per Brodhurst, J) in 11 A. 333. W 

(c) Where the time of sale was not specified as required by this rule, the sale 
was void. P.R. No. 76 of 1890. y 


(2) Consent. 

An application by the judgment-debtor, on the day of sale, that a part only of 
his property may be sold instead of the entirety cannot be considered 

such a as will do away with the provision s*»of this rule. 6 0. 259 = 

4 O.L.R. 23 ; 5 0. 878. y 

69 . (1) The Court may, in its discretion, adjourn any sale 
hereunder to a specified day and hour, and the 
stopp&g6 of sstio. officer conducting Stny such sale may in his discre* 
tion adjourn the sale, recording his reasons for 
such adjournment 1 : 

Provided that, where the sale is made in, or within the 
precincts of, the court-house, no such adjournment shall be made 
without the leave of the Court 2 . 

(2) Where a sale is adjourned under sub-rale (1) for a longer 
period than seven days, a fresh proclamation under rule 67 shall be 
made, unless the judgment-debtor consents to waive it 8 . 

(3) Every sale shall be stopped if, before the lot is knocked 
down, the debt and costs (including the costs of the sale) are 
tendered to the officer conducting the sale, or proof is given to his 
satisfaction that the amount of such debt and costs has been paid 
into the Court which ordered the sale ^ . 
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(Notes). 

Old AcU 


This rule corresponds to S. 291 of the old Code. 

Distinction. 

In sub-rule (1), the words “under this chapter*’ are changed into “hereunder,” 
and the phrase “ other than a sale by the Collector ” is omitted. 
The word “ whenever ” is changed into “ where,” and the words 
“sub-rule (1), and r. 67” are substituted for the words “under this 
section,” and “ S. 289 ” respectively in sub-rule (2). The word “ such ” 
is omitted after the word “ every.” The words “ such officer ” are 
re-placed by the words “ the officer conducting the sale,” and the 
words “ that ordered ” are substituted by the words “ which ordered,*^ 
in sub-rule (3), 


Appeal. 


(General). 


An order for stay of sale of mortgaged properties in execution of a mortgage- 
decree is an order virtually for stay of execution, within the meaning 

of S. 244 ( = S. 47 of the present Code) and an lies from such an 

order. 31 C. 373. But see 8 A.W.N. 71. % 


Court may, in its discretion, adjourn sale specified day and 
hour^^ adjournmenty 

(1) The Court. 

means the Court executing the decree. A Judge cannot order a Subordinate 

Judge to postpone the sale in a case pending before the Court of the* 
latter officer, 5 A.H.C.E. 177. A 

(2) Adjournment. 

(a) A Court must specify the date and hour of sale in the case of an , not- 

withstanding it is due to the application of the judgment-debtor. 
8 C.W.N. 686=31 C. 835. B 

(b) As regards , see 4 B.H.C.A.G. 164 ; 22 W.R. 481 ; 17 W.E. 278 ; 17 W. 

R. 210 ; 6 N.W.P. 177. See, also, 1 Agra Rep. Mis. 11, C 

(3) Any sale. 

The words apply fio mortgage-sales. 19 A. 205 ; 20 A. 354 ; 8 C.W.N. G84 

= 31 C. 863. B 

(4) Indefinite postponement. 

(а) An cannot he regarded as an adjournment from day to day and a fresh 

notice should fix another date for the sale. 25 W.R. 328. E< 

(б) If, in oonseq[uence of an—, an estate has been sold for an inadequate 

price, the irregularity is one that has occasioned substantial injury, 

(Ibid). F' 

(5) Order for postponement of sale. 

Where the Court passes an , a sale cannot be held notwithstanding and 

the Court can set aside the sale, on the ground of irregularity. 
6N.W,P. 364;4N,W.P. 135;2A. 686, G 

2%^^^ Provided that, where the sate*^ - -within the precincts of the Court" 
house-^muo adjournment-- --without the leave of the Court.** 

A sale within Court^a precincts cannot he adjourned without the leave of the 
Court and a sale so held after such adjournment, must be set aside as- 
irregular under r. 90, infra, if, in consequence of such irregularity, the 
property has-been sold for an undervalue, 12 MJj.J. 97. fl 
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3.—“ Where a sale.. tor a longer period than seven days, a fresh proclama- 
tion»» **consetJts to waive it.'* 

<1) Adjournment. 

{a) Where there is a series of short adjournments less than seven days, which 
taken together amount to more than seven days, a fresh proclamation 
is necessary. 6G.W.N. 144; 11 0. 558. I 

(6) Under rules of the High Court, Courts must proceed with sales from day to 

day and as each property is taken up in its turn, an of the sale of a 

particular property, which is the conse( 3 [uence of such procedure, is 
not an and there is no irregularity in such a case. 17 0. 162. J 

<2) Fresh proclamation. 

(a) When a sale is postponed, a must issue. 6 W.E. Mis. 84 ; 3 C. 542= 

1 O.L.R. 349 ; 3 W.E. Mis. 11 . K 

(b) But a is not necessary, when the sale is fixed for the eighth and the 

order for the postponement to the ninth is made in open Court. 
18 W.E. 347. L 

,(c) If there is no order for postponement, and the sale, which is fixed for a 
certain day, is delayed, there is a prwia facie case of injury to the 
judgment-debtor. 2 N.W.P. 143 ; see also 6 O.L.E. 237. M 

(d) When the stay of proceedings is removed, a ought to be issued under the 

terms of this rule. Where it has not been issued, the judgment-debt- 
or’s remedy is to object to the confirmation of sale and not to impeach 
the sale by a regular suit. 9 Bom.L.E. 83 (P.C.)=2 M.L.T. 47=5 
O.L.I. 138 = 11 C.W.N. 393 = 17 M.L.J. 112=29 A. 196. N 

,(e) The omission to issue a is only an irregularity, and if it involves no loss 

to the judgment-debtor, the sale cannot be set aside. {Ibid.) 0 

(/) The omission to issue a after a sale has been adjourned, when it has not 

been waived is such a material violation of the prescribed procedure 
that it vitiates the sale. (E.E. No. 45 of 1886, Civil) (P.E. No. 45 of 
1886, Civil, note), P 

<3) Waiver. 

(a) Whether there has been a — or not of the rights of a judgment-debtor to 

object to a sale, and to what extent they may have been waived, depend 
upon the circumstances of each case. 11 O.W.N. 848=6 C.L.J. 62. Q 

(b) A judgment-debtor’s application for an adjournment of the sale ‘ without 

issue of a fresh proclamation and beat of drum’ does not amount to 

a preventing him from applying to set aside the sale, on the 

adjourned date, provided that he has been ignorant of the non-posting 
of the proclamation on the various properties. 6 O.W.N. 24 ; 31 A. 
230 ; 16 I.A. 171, B ; see, also, 6 O.W.N. 48, at 57. R 

(c) Such a does not amount .to a of any fraud practised upon the judg- 

ment-debtor. (Ibid.) S 

(d) Where a guardian in applying for adjournment waived his right to a fresh 

proclamation, and only a month’s adjournment was granted, and a 
sale was held, he could not say that this waiver was conditional on 
two months’ adjournment being given, 28 0. 73. T 

(e) The— by a judgment-debtor does not indicate a waiver of the non-specifica- 

tion of the hour of the day to which the sale is adjourned, inasmuch 
as he has no control over the form of the order of the Court. 
6 O.W.N. 48. U 
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3, Where a sale •.for a longer period than seven days, a fresh 
proclamation- •••consents to waive iV^ ^(Concluded). 

(f) Where an adjournment was made on the application of one of two judgment- 
debtors and the applicant waived the issue of a fresh proclamation, 
and the interests of both were sold, it was held, on the application of 
the other judgment-debtor to set aside the sale, that the omission to 
issue a fresh proclamation amounted to a mere irregularity, so that it 
could not vitiate the sale. 18 0. 496 ; 12 A. 510 ; 11 0. 668, F. Y 

(g) A judgment-debtor, who consents on the day of sale that he will not object 

to any irregularities affecting the sale, if it is to take place a month 
afterwards, cannot object, after the sale takes place, on the groimd 
that he is entitled to a fresh proclamation. 23 W.E. 256. W 

sale- •• .stopped ••,, the debt and costs- - ..are tendered-- 
which ordered the sale, 

(1) Aactiou-purchasei* of first sale tendering decree-amount and costs of the second 
sale— Representative of judgment-debtor. 

When a first mortgagee obtained a decree on his mortgage and proceeded to 
sell the property, a person who purchased the same property at an 
execution sale held at the instance of a second mortgagee, which sale 
was -not then confirmed, deposited the decretal amount under this 
rule and prayed for a stoppage of sale. It was held he was entitled ta 
make the deposit, as he was representative of the judgment-debtor, the 
second [mortgagee, within the meaning of S. 244 of the old Code 
= S. 47 of the present Code. 11 O.W.N. 495. X 

(2) Knocked down. 

A bid may be withdrawn until the lot is knocked down. 14 M. 235. T 

(3) Transfer of Property Act, S. 89 -Payment into Court of decretal amount and 
costs—Stay of sale. 

(а) The rule must be taken to have modified S. 89 of the Transfer of Property 

Act, when the debt and the costs (including the costs of the sale) are* 
tendered to the officer conducting the sale, or when he is satisfied that 
the amount of such debt and costs has been paid into the Court that 
ordered the sale. 20 A. 354^18 A.W.N. 70 ; 19 A. 205, F, But see 
25 C. 703. Z 

(б) Where a sale of mortgaged property has been directed by an order absolute, 

under S . 89 of the Transfer of Property Act, it is open to the holder of 
the equity of redemption to pay into Court, the amount of the decree 
debt and costs, and thereupon the execution-proceedings will cease. 
The holder of the equity of redemption need not wait until the property 
is actually put up for sale. A.W.N. (1905), 168 = 28 A. 28 ; 19 A. 209 
and 20 A. 354, F ; 31 C. 863, R. A 

(c) The rule is not inconsistent with the provisions of the Transfer of Property 
Act. It only provides, that before the lot is knocked down, if the debt 
and costs are paid to the Court-officer, the sale shall be stopped. The 
order absolute does not extinguish the judgment-debtor’s ownership 
in the property until the sale actually takes place. 31 C. 373. B* 

(4) Transferee of property tendering debt. 

The assignee of a purchaser from a judgment-debtor is entitled to come in and 
protect the property from sale in execution of the decree by tendering 
the debt and costs under this rule, and the executing Court is bound 
to aooept the money and stop the sale. 10 A. 1. a 



O. XXI, rr. 70 & 713 ^ 1908 (code of civil pboobdukb). 613 


70. Nothing in rules 66 to 69 shall be deemed to apply to any 
Saving of certain ‘^ase in which the execution of a decree has been 
sales. transferred to the Collector i . 

(Note s). 

Oia Ae«. 

This rule corresponds feo the last para of S. 287 of the old Code. 

Distinction. 

For the words nothing in this section,” the words “ nothing in rules 66 to 69’ 
are inserted, while the phrase “ shall apply to cases ” is changed into 
“ shall be deemed to apply to any case,” The words ‘‘ the decree ” are 
also changed into “ a decree.” 


/. — Nothing in rr. 66 to 69..-,to apply ..the execution of a decree 
has been transferred .. ..Collector,** 

Jurisdiction of Civil Court — Enquiry whether property ancestral or non-anoestral. 

(а) According to rule I of the rules regarding sales of land published under 

notification 671, dated 2lst August, 1880, every Civil Court shall 
ascertain from the judgment-debtor whether the land to be sold or 
part of it is ancestral, and after hearing the decree-holder’s objections, 
shall transfer the proceedings to the Collector of the District in which 
the property is situate. 2 A.L.J. 448=A.W.N. (1905), 183; 4 A. 
382, F. 0 

(б) Where upon report from the Collector, that the property to he sold was not 

ancestral, the Civil Court sold the property, and, after hearing the 
objections of the judgment-debtor that the property was ancestral, the 
District Judge set aside the sale, it was held that the sale was rightly- 
set aside. {Ibid). , E 

(c) The mere fact of the property or part of it being ancestral was sufficient 
per se to oust the jurisdiction of the Civil Court. (Ibid). P 


71. Any deficiency of price i which may happen on a re-sale, 
Defaulting pur- reason of the purchaser’s default, and all 


pur- 
chaser answerable 
for loss on re-sale. 


expenses attending such re-sale, shall be certified 2 
to the Court or to the Collector or subordinate 


of the Collector, as the case may be, by the officer or other person 
holding the sale, and shall, at the instance of either the decree- 
holder or the judgment-debtor 3, be recoverable from the defaulting 
purchaser ^ under the provisions relating to the execution of a 
decree for the payment of money. 


(Notes). 


Ol^ Act* 


Distinction. 


This rule corresponds to S. 293 of the old Code. 


The words “ if any have been removed, and the word ** any ” has been placed 
at the beginning of this rale. 
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The phrase “ under this Code” has been omitted after the word “ re-sale.” The 
words “ or to the Collector or subordinate of the Collector, as the case 
may be,” are newly added after the word “ Court,” while the phrase 
“ or other person ” is newly placed after the word “ officer.” The 
word “judgment-creditor” has been replaced by the word “decree- 
holder,” and the word “defaulter” by the words “defaulting purchaser.” 
The phrase “under the rules, .contained., chap ter., decree for.money ” 
is also replaced by the phrase “ under the provisions relating to the 
execution of a decree for the payment of money.” 

(General). 

(1) Scope and application of the rule. 

(a) The rule extends tore-sales held under rr. 84 and 86, i«/m=Ss. 306 and 308 

of the old Code. 2 C. W.N. 411. G 

(b) The provisions of this rule for making a defaulting purchaser at a sale 

liable for any deficiency on a re-sale, extend to all sales, whether of 
moveable or of immoveable property and also to re-sales under rules 
77 84 and 86. 7 G. 337=9 C.L.R. 23. H 

(c) Where, owing to default by a purchaser, a re-sale was ordered, but before 

the re-sale, the property was sold at tshe instance of another creditor 
for a lower price than on the first occasion, it was held that there was no 
re-sale, and the first purchaser was not liable for the difference between 
his bid and the price obtained at the same sale. 16 W.R. 14. I 

(d) The sale contemplated by this rule must be a sale of the same property 

that was first sold and under the same description, and any substantial 
difference of description at the sale and re-sale in any of the matters 
specified under r. 66, supra^ will disentitle the decree-holder to recover 
the deficiency of price under this rule. 16 C. 535. J 

(2) Appeal. 

(a) An lay from the order of the lower Court absolving the purchaser from lia- 

bility for damages caused by re-sale, which took place on account of his 
not making the required deposit. 3 W.R. 3 ; 6 W.R.Mis. 126 ; see also 7 
W.R. 110 ; 1 A, 181 ; 12 M. 454 ; 18 M. 439 ; but see 6 W.R. Mis. 82 ; 
14 A. 201 = 12 A.W.N, 74 ; 1 A. 181,; 16 0. 535, diss. ; Weekly Notes, 
1890, p. 85; 12 A. 397, (Edge, G.J., Mahmood and Knox, JJ, 
Straight, J., diss ; 13 A. 569=11 A.W.N. 156. K 

(6) Both an appeal and a second appeal lie from an order directing a 
defaulter to make good the deficiency. 25 G, 99; 2 C.W.N. 408; 
2 C.W.N. 411. L 

“ Aajr deficiency of price-" 

^Ohe phrase “ any deficiency of price ” does not include interest on the price. 
9 W.R. 600. M 


Shall be certified.** 

Right of suit to set aside order—Certificate of deficiency not granted. 

A suit will lie to set aside an order passed under this rule. The fact that the 
certificate provided for by this rule has not been granted will not 
prevent the decree-holder or the judgment-debtor from recovering from 
the defaulter the deficiency of price arising on a re-sale of property . 
19 A. 22=16 A. W.N. 168. N 
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decree-holder or judgment-debtor,^" 

(а) A judgment-debtor need not proceed under this rule and he is not prevented 

from setting aside the sale on the ground of irregularity. 12 O.L.R. 
316. 0 

(б) A judgment-creditor also is not debarred from proceeding against any other 

property of the judgment-debtor than that originally sold. 21 W.R. 
149 ; 13 B.L.R. 114. P 

(c) A judgment-debtor was entitled to credit for the full amount bid at the 
first sale. 7 W.R. 110, Q 

4.—'' Defaulting purchaser,*' 

(а) A purchaser of property at a Court-sale, who fails to pay the 25 per cent, on 

the purchase-money under r. 84, is a defaulting purchaser within the 
meaning of this rule, and he must make good any deficiency of price 
which may happen on a re-sale and all expenses attending the same. 

5 B. 575 ; see also 12 M. 454. R 

(б) Although the judgment-debtor might have recovered the difierence between 

the original bid and the price fetched on a re-sale, the original sale could 
be set aside on the ground of the judgment-debtor having sustained 
substantial injury. 9 C. 98 =16 O.L.R, 316. S 

(c) A purchaser who fails to make a deposit is answerable for any deficiency in 

the price which might be realized on a re-sale. 6 M. 197. T 

(d) The principal is liable and not the agent who bids at a sale, and if the prin- 

cipal proves his repudiation, the agent can be proceeded against on 
breach of contract for false representation. 20 W.R. 80, 397. U 

72 . (1) No holder of a decree i in execution of which property 

Decree-holder not is sold shall, without the express permission of 

per^ty ^^thou7pet *^1® Court, bid for or purchase the property 2 . 
mission. 

(2) Where a decree-holder purchases with such permission, the 
Where decree- purchase-money and the amount due on the 

holder purchases^ decree may, subject to the provisions of section 
Sy'^'be taken as 73, be set oflf against one another, and the Court 
payment. executing the decree shall enter up satisfaction of 

the decree in whole or in part accordingly ^ ^ 

(3) Where a decree-holder ^ purchases, by himself or through 
another person 5 , without such permission 6 , the Court may, if it 
thinks fit, on the application of the judgment-debtor or any other 
person whose interests are affected by the sale 8 , by order set aside 
the sale ; and the costs of such application and order, and any 
deficiency of price which may happen on the re-sale and all 
expenses attending it, shall be paid by the decree-holder. 

4228 78 
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(Notes). 

oia Act. 

This rule corresponds to S. 294 of the old Code. 

Distinction. 

Sub-rule (1) corresponds to the first para of S. 294. 

In sub-rule (2), the word “ when ” is changed into “ where.” The phrase “ if 
he so desires ” is omitted after the word “ may,” and the phrase “ sub- 
ject to the provisions of S. 73 ” is newly added after “ may.” 

In sub-rule (3), the word “when *’ is changed into “ where,” while the phrase 
“ interested in the sale ” is changed into the clause “ whose interests 
are afieoted by the sale.” 

(General). 

(1) Application of the rule. 

The rule applied to oases transferred to the Collector for execution. 7 A.W.N. 
214. Y 

(2) Appeal. 

(a) An lies from an order under this rule under 0. XLIII, r. 1 (/). W 

{b) No lay from an order refusing permission to a decree-holder to bid. 

10 0. 368 ; 13 0. 174. See also 3 A.W.N. 104. X 

(c) But an lies from an order confirming or setting aside sale or refusing to 

set aside sale. (Ibid.) Y 

(d) No seoond ^lies from an order on appeal under this rule, notwithstanding 

that S. 47 bars a separate suit in such a case. 21 C. 789. Z 

/.—“/Vo holder of a decree.^^ 

(a) An auction-purchaser is not a holder of a decree within the meaning of 

this rule. 4 C.W.N, 474. A 

(b) An assignee of a decree under an oral assignment has no locus standi at all 

to apply for execution, and such an assignee is under no necessity to 
obtain leave to bid at the sale held in execution of the decree. (Ibid)* B 


2,—“ Without express permission of the Courty bid for or purchase the 

property.** 

(1) Benami purchase. 

Where a decree-holder was refused permission to bid, it was held that he was 
guilty of an abuse of the process of the Court in bidding at the sale 
and buying the property benami, and therefore the sale could not be 
enforced. 10 C. 757. C 

(2) Express permission. 

(a) A decree-holder must have from the Court to purchase the property, and 

a sale to him is invalid without such . 5 C. 308. D 

(&) Leave to bid puts him in the same position as any other purchaser. 23 M. 
227 = 27 1. A. 17 ; 4 C.W.N. 474. E 

5.—'“ Where a decree-boider purchases *.set-^ off ** accordingly 

(1) Deterring bidders. 

The practice by decree-holders of from bidding for the property is a sufficient 

irregularity to render the sale invalid. 6 0. 308 ; 7 C. 346=9 O.L.B, 
263. F 
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3,^^^ Where a decree-holder purchases*, set-off -.accordingly, ’'--{Concluded), 

(2) Necessity to pay deposit. 

A decree-holder who purchases with permission must pay the deposit required 
by rule 84, infra, in cash, but where all parties have waived their right 
to the deposit, the sale ought not to be set aside. 5 O.L.B. 181. G 

(3) Qualified permission of Court—No set-off. 

Where one of the terms on which permission to bid is granted is that there 
should not be this right of set-off, no set-off can be allowed. 10 Bom, 
L.R. 296 ==32 B. 379. H 

(4) Reversal of decree-^Rffect on purchasers. 

The sale to the decree-holders is affected by a reversal of the decree and not the 
sale to bona fide purchasers, who are not parties. 10 A. 166 ; 15 I.A. 
12. I 

(5) Set-Off. 

(а) (i) A mortgagee decree-holder who purchases the property in execution of 

his decree, is bound to give credit only for the actual price, and he 
need not give credit for the market-value of the property. 18 A. 31 ; 
19 0. 4. • J 

(ii) But where the equity of redemption was sold, and the mortgagee decree- 

holder applied for execution of the balance of his decree against the 
mortgagor’s assignor, he had to give credit for the price set off and the 
mortgage- debt. 18 M. 163. K 

(iii) It would be otherwise if the mortgaged property were sold instead of the 

equity of redemption. 16 0. 132 ; 16 0. 682. L 

(б) No can be allowed where S. 295 «S. 73 of the present Code applies. 

6 B. 570. M 

(c) A can be allowed only for so much of the judgment-debt as the assets 

can satisfy. 6 M. 123. N 

(d) Where the deoree-holder-purchaser of the property, failed to pay the balance 

of the price within 15 days as required by r. 85, infra, and applied later 

on under this rule that the said balance might be against the 

amount due under the decree, it was held that there was no necessity 
under this rule to make such an application within 15 days, and the 
reason for the provision in r. 85 did not exist where the decree-holder 
was the purchaser. 3 0.0. 240. 0 

4* — Decree-holder.'' 

A purchase by the undivided son of the decree-holder is a purchase by the 
decree-holder within this rule and is void. 5 B. 130. Since the 
# amendment of the Civil Procedure Code by Act XII of 1879, the sale 

is only voidable and not void, P 

5.—“ By himself or through another person." 

Decree-holder purchasing in stranger’s name. 

(a) A for a lower price than that for which leave to bid has been given con- 

stitutes a fraud, for which the sale can be set aside. 5 O.W.N. 265. Q 
(d) A purchase by the judgment-creditor or any other person on his behalf 
does not invalidato the sale, though the salo may be set aside on that 
ground at the instance of the judgment-debtor or any other person 
interested in the sale. 22 B. 624. R 
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6 . — “ Without such per mission. 

{a) Where a decree-holder has purchased without permission, it is in the 
Court’s discretion to set aside the sale and unless substantial injury 
is caused, the Court will not interfere with the sale. 11 C. 731. S 

(6) Where the decree-holder or some other person for him, without the permis- 
sion of the Court becomes the purchaser, the sale is not void ab iniUOf 
but only voidable “ on the application of the judgment-debtor or other 
person interested in the sale.” 11 B. 588 ; 5 B. 576, jP; 6 B.L.B. 
Ap. 37= U W.R. 405. See also 14 M. 498 ; 22 B. 271 ; 13 M.L.J. 231.T 

7.—“ On the application of the judgment-debtor.'''^ 

Suit-Fraud. 

{a) Even where the sale was the result of fraud, and the purchase was by a 
person not a party, no suit would lie against the judgment-creditor, 
9 B. 468 ; 17 G. 769. U 

(5) Where the sale took place secretly, and the purchasers were benamidars of 
the decree-holders, a suit was not maintainable. 23 A. 478. Y 

5.—“ Or any other person whose interests.* ..by the safe.^^ 

{a) The sons of a judgment-debtor are not interested in the sale of ancestral 
property in execution of a money-decree against their father, so as to 
be entitled to apply under this rule. 13 M.L.J. 231. W 

(b) A person entitled under S, 295 =S. 73 of the present Code, to rateable 
distribution, can apply, 13 M.L.J. 231. X 


73 . No officer ^ or other person having any duty to perform 


Restriction on 
bidding or purchase 
by officers. 


in connection with any sale shall, either directly 
or indirectly, bid for, acquire or attempt to 
acquire any interest in the property sold. 


(N ot es). 


oia Act* 


This rule corresponds to S. 292 of the old Code. 

Distinction. 

The phrase “or other person” is newly inserted after “officer,” while the 
phrase “ under this chapter ” is omitted. The words “ any property 
sold at such sale ” are also replaced by the words “ property sold.” * 


/.—“No officer.'^ 

Pleader of a party. 

(а) The is not an officer. 10 M. 111. Y 

(б) But where the pleader did not act properly, a sale to him was set aside. 

15 M. 389. Z 

(c) A vakil engaged in execution-proceedings cannot interest himself in the 
purchase. 13 W.R. 209 ; 4 B L.R. 181 ; 17 W.R. 480. See, also, 
N.W.P.H-aB. 46. A 
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Sale of moveable property. 

Sale of agricui- (1) Where the property to be sold is 

turai produce. agricultural prodace, the sale shall be held, — 

(а) if such produce is a growing crop, on or near the land on 

which such crop has grown, or, 

(б) if such produce has been cut or gathered, at or near the 

threshing-floor or place for treading out grain or the 
like or fodder-stack on or in which it is deposited : 
Provided that the Court may direct the sale to be held at the* 
nearest place of public resort, if it is of opinion that the produce is 
thereby likely to sell to greater advantage. 

(2) Where, on the produce being put up for sale, — 

(а) a fair price, in the estimation of the person holding the 

sale, is not oflfered for it, and 

(б) the owner of the produce or a person authorized to act in 

his behalf applies to have the sale postponed till the- 
next day or, if a market is held at the place of sale,- 
the next market-day, 

the sale shall be postponed accordingly and shall be then completed,, 
whatever price may be offered for the produce. 

Old Act. 


Tills rule is new. 

75 . (1) Where the property to be sold is a growing crop and 

Special provisions admits of being stored 

relating to growing but has not yet been stored, the day of the sale 
shall be so fixed as to admit of its being made 
ready for storing before the arrival of such day, and the sale shall 
not be held until the crop has been cut or gathered and is ready for 
storing. 

(2) Where the crop from its nature does not admit of being 
stored, it may be sold before it is cut and gathered, and the 
purchaser shall be entitled to enter on the land, and to do all that 
is necessary for the purpose of tending and cutting or gathering it. 

Old Act. 

This rule is new. 


76 . Where the property to be sold is a negotiable instrument 

Negotiable inatTO- Or a share in a corporation, the Court may, in- 
ments and shares m stead of directing the sale to be made by public 
auction, authorize the sale of such instrument or 
share through a broker i . 
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‘ (Notes). 

Old Act. 

This rule corresponds to S. 296 of the old Code. 

Distinction. 

For the word “ if,” the word “ where” is substituted, while the words “ any 
public company” are omitted before the words “ a corporation.” The 
phrase “ at the market-rate of the day” is also omitted after the word 
“ broker.” 

/. — Authorize the sale—,. through a broker,** 

The 'Sale through a broker is permissive and not obligatory, 8 W.R. 4:15. B 

77. (1) "Where moveable property i is sold by public auction 
Sale by public of each lot shall be paid at the time of 

sale or as soon after as the officer or other person 
^holding the sale directs 2 , and in default of payment the property 
shall forthwith be resold ^ . 

(2) On payment of the purchase-money, the officer or other 
person holding the sale shall grant a receipt for the same, and the 
sale shall become absolute. 

(3) Where the moveable property to be sold is a share in goods 
■belonging to the judgment-debtor and a co-owner, and two or more 
persons, of whom one is such co-owner, respectively bid the same 
sum for such property or for any lot, the bidding shall be deemed 
to be the bidding of the co-owner ^ . 

(Notes). 

Old Act* 

This rule corresponds to S. 297 of the old Code. 

Distinctioii. 

In sub-rule (1), the phrase “ in .the case of other moveable property ” is 
changed' into the clause “ where moveable property is sold by public 
auction,” while the word “ for” is omitted after, “ shall be paid.” 
The words “ or other person ” are newly inserted after “ officer,” and 
the words “ again put up and sold ” are replaced by the word “ resold.” 
In sub-rule (2), the words “ or other person ” are newly inserted after the word 
“ officer.” 

Sub-rule (3) is new. 

Moveable property,''* 

.Sale of arms. 

Tlie hy a Nazir is excluded from the operation gof the Indian Arms Act. 

9 B. 618. C 

.2, — ^^Tbe price of each tot shall be paid,, — time of sale or as soon 
after- ^.officer-.. directs," 

The purchase-money can be paid at a reasonable time after the sale has been 
made. 4 A.H.O.K. 37. B 
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3.—** Shall forthwith be re sold 

[a) The provisions of r. 71, SMjpm, apply to a re-sale under this rule. 7 0. 337 .B 

(b) In rr. 77 and 84, express reference has been made to a re-sale, so as to make 

it clear that the default mentioned in those rules will attract the 
consequence indicated in r. 71. In this connection reference may be 
made to 7 C. 337. See “ Report of tlie Select Committee. Statement of 
Objects and Reasons F 

■s^.— “ Bidding of the co-owner.*^ 

Go-owneF. 

Of. o. XXI, r. 88. 

. No irregnlarity in publishing or conducting the sale of 
Irregularity not to moveable property shall vitiate the sale 

'^eM^on inj^ured^may person sustaining any injury by reason of 

person . irregularity at the hand of any other person 

may institute a suit 2 against him for.'; compensation, or (if such 
other person is the purchaser) for the recovery of the specific pro- 
perty and for compensation in default of such recovery. 

(Note s). 

Old Act. 

This rule corresponds to S. 298 of old Code and also to S. 252 of Act VIII of 1869. 

Distinction. 

The word “ be ” is changed into is ** before the words “ the purchaser.” 

/.— '“No irregularity in publishing a...* the sate, • ••vitiate sate.** 

(1) Irregulapity. 

(u) Where the amount of the decree has not been specified in the sale procla- 
mation, there is no . 2 W.E. 60. G 

(5) The non-service of the notification of sale on the judgment-debtor or in his 
village is no . 6 W.R. Civ. Ref. 14. H 

<2) Proclamation warranting title. 

Where the sale proclamation warrants a title, the injured party may apply to 
set aside the sale. 9 W.R. 118. I 


At the hand of any other person may institute a suit.** 

{!) Suit by rightful owner. 

The true owner of property can sue the decree-holder for value of the property, 
which has been sold in execution of a decree against the judgment- 
debtor, 14 W.R, 120. J 


{2) Sait for compensation for iniury— Questions for Court executing the decree. 

Though this rule provides for a suit for compensation for injury caused by 
reason of an irregularity in publishing or conducting a sale of moveable 
property, it must be read with S. 244 (=S, 47 of the present Oode.) 
P.R. No. U of 1886, Civil. K 


79. (1) Where the property sold is moveable property of which 

Delivery of move- actual seizure has been made, it shall be delivered 
able property, debts , 

and Siares. to the purchaser. 

(2) Where the property sold is moveable property in the pos- 
session of some person other than the judgment-debtor, the delivery 
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thereof to the purchaser shall be made by giving notice i to the per- 
son in possession prohibiting him from delivering possession of the 
property to any person except the purchaser. 

(3) Where the property sold is a debt not secured by a nego- 
tiable instrument, or is a share in a corporation, the delivery there- 
of shall be made by a written order of the Court prohibiting the 
creditor from receiving the debt or any interest thereon, and the debt- 
or from making payment thereof to any person except the pur- 
chaser, or prohibiting the person in whose name the share may be 
standing from making any transfer of the share to any person except 
the purchaser, or receiving payment of any dividend or interest 
thereon, and the manager, secretary or other proper oiB&cer of the 
corporation from permitting any such transfer or making any such 
payment to any person except the purchaser. 

(N otes). 
oia Act. 

Sub-rule (1) corresponds to S. 299 of the old Code. 

Sub-rule (2) corresponds to S. 300 of the old Code. 

Sub-rule (3) corresponds to S. 301 of the old Code. 

Distinction. 

In sub-rule (1), the word “ when ** is changed into “ where,” while the word& 
“a negotiable instrument or other are omitted. The words “ the 
property’* are changed into the word it.” 

In sub-rule (2), the word “when” is changed into “ where,” and the word 
“any” is removed before “moveable property.” The clause “to 
which the judgment-debtor is entitled subject to the possession of 
some other person” is replaced by the phrase “in the possession of 
some person other than the judgment-debtor.” 

In sub-rule (3), the word “when” is changed into “ where,” while the words 
“ any public company” have been replaced'^by the words “ a corpor- 
ation.” The words “ the company ” are again replaced by the words 
“the corporation” after the words “ proper officer.” 

Giving notice:^ 

For form of giving notice under this rule, see Form No. 146, schedule IV of the 
former Code. 

80 . (1) Where the execution of a document or the endorse- 
Transferofnagoti- whose name a negotiable 

able instiuments instrument or a share in a corporation is stand* 
a area. transfer such negotiable instru- 

ment or share i, the Judge or such officer as he may appoint in this 
behalf may execute such document or make such endorsement as 
may be necessary, and such execution or endorsement shall have the 
same effect as an execution or endorsement by the party. 
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(2) Such execution or endorsement may be in the following 
form, namely : — 

A. B. by C. D., Judge of the Court of 
(or as the case may be), in a suit by E. F. against A. B. 

(3) Until the transfer of such negotiable instrument or share, 
the Court may, by order, appoint some person to receive any interest 
<or dividend due thereon and to sign a receipt for the same ; and any 
receipt so signed shall be as valid and effectual for all purposes as if 
the same had been signed by the party himself. 

(N ot es). 
oia A.ct. 

This rule corresponds to S. 302 of the old Code and also to S. 267 of the Code 
of 1859. 

/Distinction. 

In sub-rule (1), the phrase “if the endorsement or conveyance of the party ” 
has been changed into the phrase “ where the execution of a document 
or the endorsement of a party.” The words “ any public company ” 
are replaced by the words “a corporation,” while the word “negoti- 
able ” IS newly inserted after the words “ to transfer such.” The clause 
“ or such officer as he may appoint in its behalf ” is also newly inserted 
after the word “Judge,” while the words “may endorse the instru- 
ment or the certificate of the share or may execute such other docu- 
ment as may be necessary ” have been changed into the words “ may 
execute such document or make such endorsement as may be neces- 
sary.” The clause “ and such execution or endorsement shall have 
the same efiect as an execution or endorsement by the party ” is also 
newly added. 

In sub-rule (2), the words “ the endorsement or execution shall be in the 
following form or to the like efieot ” have been replaced by the clause 
“such execution or endorsement may be in the following form, 
namely,” 

In sub-rule (3), the word “ negotiable ” is newly inserted after the words “the 
transfer of such.” The words “endorsement made, or document 
executed, or ” are omitted between the words “ any ” and receipt,” 
while the words “ as aforesaid ” are also omitted after the words 
“receipt so signed.” The words “made or executed or” are also 
omitted after the words “ the same had been,” 

“ TraiJs/er such negotiable instrument or share,^* 

Transfer of share. 

Although the company’s deed of settlement gives to the Board of Directors 
power of approval or disapproval of intending share-holders, they 
have no option as to registering a share-holder, who has purchased a 
share in execution and they must grant a new share certificate to 
him. 1 Ind. Jur. N.S. 258. ti 

81 . In the case of any mo'veable property not hereinbefore 
.Vesting order in provided for, the Oourt may make an order vesting 
^e^ of other pro- property in the purchaser or as he may direct ; 

and snch property shall vest accordingly. 

4228 79 
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Old Act* 

This rule corresponds to S. 303 of the old Code. 

Sale of immoveable property, 

82. Sales of immoveable property ^ in execution of decrees may 

What Courts may be ordered by any Court other than a Court of 
dei sales. Small Causes 2 . 


(Note s). 

Old. Act. 

This rtde corresponds to S. 304 of the old Code. 

Distinction. 

For the words a decree,” the word “ decrees ” is substituted. 

I,--** Immoveable property.^* 

(а) A decree which charges land is one with an interest in . 1 A. 348 ; 10 M. 

169. M 

(б) Huts are . 17 W.R. 309. 5 

{c) A debt secured by mortgage-lien on— —specially when the mortgagee is 
not in possession is not . 12 C. 546, O 

2 — “ Other than a Court of Small Causes* ** 

In the case of sale by Small Cause Court of immoveable property, the pur- 
chaser acquires no title. 17 W.R. 309. D 


83. (1) Where an order for the sale of immoveable property 
Postponement of has been made, if the judgment-debtor can satisfy 


sale to enable judg- 
ment-debtoi to raise 
amount of decree. 


the Court that there is reason to believe that the 
amount of the decree may be raised by the mortgage 
or lease or private sale i of such property, or some part thereof, or of 
any other immoveable property of the judgment-debtor, the Court 
may, on his application, postpone the sale of the property comprised 
in the order for sale on such terms 2 and for such period ^ as it thinks 
proper, to enable him to raise the amount. 


(2) In such case the Court shall grant a certificate to the judg- 
ment-debtor ^ authorising him 5 within a period to be mentioned 
therein, and notwithstanding anything contained in section 64, to 
make the proposed mortgage, lease or sale ; 

Provided that all monies payable under such mortgage, lease or 
sale shall be paid, not to the judgment-debtor, but, save in so far as 
a decree-holder is entitled to set. off such money under the provisions 
of rule 72, into Court : 
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Provided also that no mortgage, lease or sale under this rale 
shall become absolute until it has been confirmed by the Court 6. 

(3) Nothing in this rule shall be deemed to apply to a sale of 
property directed to be sold in execution of a decree for sale in en- 
forcement of a mortgage of, or charge on, such property 7 . 

(Note s). 

Old Act. 

This rule corresponds to S. 305 of the old Code and also to S. 243 of Aot VIII 
of 1859. 

Distinction. 

The word “ when ” is changed into “where,” while the words “ on such terms 
and” are newly added after the words order for sale ” in sub-rule (1). 

In sub-rule (2), the words “ section 64 ” replace the words “section 276.” The 
first proviso to sub-rule (2) is new. Sub-rule (3) is also new. 

(General). 

(1) Application of the rule. 

The rule does not apply to cases where, under a mortgage-decree, immoveable 
property mortgaged has been directed to be sold. 6 M.L.J. 187 ; 3 C. 
335 ; 1 C.L.R. 295. But see 25 B. 104 ; 3 O.C. 42. Q 

(2) Scope of the rule. 

(а) The rule contemplates a mortgage or lease or private sale only where “ the 

amount of the decree can be thus provided for.” 14 M, 277. R 

(б) S. 305 of the old Code, corresponding to this rule is an enabling section 

and qualifies the prohibition contained in S. 276 of the last Oodess 
S. 64 of the present Code. On compliance with the provisions of this 
rule, a private alienation, notwithstanding S. 64, becomes absolute 
even against all claims enforceable under the attachment. 8 Bom.L.B. 
16==:1 M.B.T. 4G«30 B. 337. S 


(3) Appeal. 

An order under this rule postponing or refusing to postpone the sale is appealable 
under S. 244 =S. 47 of the new Code. 8 O.C, 42. T 

/.— ‘TAaf the amount of the decree ••by mortgage or lease or private sale** 

(1) Cancellation of purchase with sanction of Court—Fraud. 

A purchase with the Court's sanction will not be set aside upon slight grounds, 
but if there has been any misrepresentation or withholding of material 
information, it will be treated as fraud and the Court will aot accord- 
ingly. 7 Bom. li.R. C53«29 B. 615. U 

(2) Private alienation with permission>-Qttantuin of interest passed. 

Where a judgment-debtor sells property privately under this rule, only his 
interest passes, and in authorising a sale under this rule, the Court 
cannot empower a judgment-debtor to transfer any higher interest 
than he has and bind the interest of others in the property, 4 Bom. 
L.R. 61=26 B. 379. V 
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That the amount of the decree., by mortgage or lease or private 
sale ^^--(Concludcd). 

{3) Time to raise money by private alienation. 

Where after auction-sale of immoveable property in execution of a money -decree, 
the judgment-debtor applied to raise the amount by mortgage, it was 
held that the executing Court had no power to grant the application 
under this rule. 92 P.R. 1907 ; 24 0. 682 ; 31 0. 1011, E. W 

(4) Validity of mortgage under this rule. 

To render a mortgage by the judgment-debtor under this rule valid, there 
must bo a preliminary sanction and a subsequent confirmation. 14 
277-1 M.L.J. 220. X 


On such terms.'' 

Postponement. 

(а) is discretionary, 11 C. 244 ; 15 W.B. 477. V 

(б) The* fact that the judgment-debtor can obtain a higher price by pnvate 

transfer is nob a ground for . 1 N.W.P.H.O.B. Mis. 11. See, also, 

1 Agra Rep., Mis. 11. Z 

(c) The judgment-debtor must distinctly show that the “'money can be raised 
in some way other than by immediate sale and that the creditor will 
not be put to loss. 17 W.R. 193. A 

For such period." 

(а) Twenty years has been held to be an unreasonable time. 15 W.R. 822 ; 6 

M.H.C. 272. B 

(б) Even two years and one year are unreasonable. 21 W.R. 146 ; 17 W.R. 

193 ; 2 N.W.P.H.O.B. 1. C 

(c) Six months is reasonable. 15 W.R. 322 ; 5 M.H.O.R. 272. D 

“ The Court shall grant a certificate to the judgment-debtor." 

(a) Before granting a certificate, the judgment-debtor must satisfy the Court 
that there is sufficient cause for believing that the amount of the 
decree can be raised by mortgage or lease or private sale of the pro- 
perty. 3 O.C. 42. B 

(J) The Court can neither grant a certificate nor confirm a mortgage, unless it 
appears that by such alienation the decree will be satisfied in full. 
14 M. 277. F 

5.—^* Authorising him.*' 

(а) The authority is only to the judgment-debtor to whom it is granted, and 

the sale in pursuance thereof does not affect the share of another 
judgment-debtor, 26 B. 879. G 

(б) In the case of a minor, the authority does not give him power to mortgage 

' or lease except with the sanction of the Court of Wards, 23 B, 287. H 

ProvWed a/so that no mortgage or tease.. sba/t become absotute, 
until ..confirmed by the Court. ' * 

Where, on account of a certificate to sell granted by two Courts, the attached 
property was sold, and the sale confirmed by the superior of the two 
Courts, confirmation by the other was unnecessary. 19 B. 539. I 
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Nothing in ibis rule •.directed to be sold ••decree for mortgage o/, or 
charge on, such property •** 

The rule does not apply to mortgage-decrees. 6 M.L.J. 187 ; 3 C. 335. But 
see 25 B. 104 ; 3 0.0. 42. J 


8®. (1) On every sale of immoveable property the person de- 

clared to be the purchaser shall pay immediately 
after such declaration a deposit of twenty-five per 
cent, on the amount of his purchase-money to the 
officer or other person coaductiug the sale^ , and, in default of such 
deposit 2 , the property shall forthwith be re-sold ^ . 


Deposit by pur- 
chaser and re-sale 
on default. 


(2) Where the decree-holder is the purchaser and is entitled to 
set off the purchase-money under rule 72, the Court may dispense 
with the requirements of this rule ^ . 


(Notes). , 

Old Ae«. 

This rule corresponds to S. 306 of the old Code, 

Distinction. 

In sub-rule (1), the words “ under this chapter ” are omitted, and the words 
“ or other person’* are newly inserted after the word “officer.” The 
words “ put up again and sold ” are replaced by the word “ re-sold.” 

Sub-rule (2) is new, 

> 

/.— “TAe officer or other person conducting the sale-** 

Where it appears that persons without means have been put forward to make 
sham biddings, and fraudulently frustrate the sale, the officer conduct- 
ing the sale, can inquire into the trustworthiness of the bidder before 
he accepts his bid. 9 H.I.A. 324, 328, 341. K 


i?.— “ And in default of such deposit , " 

Non-payment of deposit— Iirregularity. 

(а) The fact that tbe auction-purchaser did not pay 25 per cent, of the purchase- 

money at the time of sale was a mere irregularity, which did not afieot 
the validity of the sale, unless it was shown that substantial injury 
was thereby caused to the judgment-debtor. A.W.N. (1905), 263a»28 
A, 238 ; 6 A, 316=:3 A.W.N. 38 declared to be no longer law. See, also, 
3 L.B.R. 225 ; 5 A. 316 ; 16 C. 33 ; 14 M. 227 ; 7 0. 337 ; 5 B. 576 and 
12M.464, JS. L 

(б) The commencement of a Oourt-sale prior to the expiry of the thirtieth day, 

or any delay in making the deposit required by this rule, or the 
adjournment of the sale from time to time without sufficient ground, 
is not more than a mere irregularity and does not vitiate the sale 
14 M. 227. M 
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The property shall forthwith be re-sold.'^ 

(1) Loss on re-sale. 

The first purchaser can be compelled to pay the difierence between the first and 
the second sales. 7 0. 337 ; 12 M. 454. See, also, A.W.N. (1908), 107 = 
6 A.L.J. 336=30 A. 273. N 

<2) Re-sale. 

{a) In the case of a , the officer of the Court is not bound to commence from the 

next highest bid below that made by the defaulter, instead of commenc- 
ing the sale de novo. 1 W.R.Mis. 11. 0 

(b) There is no substantial difference between the words “ re-sold ” and “ re-sale” 

which occur in rules 86 and 87, infra, and the words put up again 
and sold” in S. 306 = r, 84, sub-rule 1. 2 G.W.N, 411. p 

(c) As the property shall forthwith be re-sold, a fresh proclamation stating 

the hour is unnecessary. 12 M, 454, 458. Q 

<3) Waiver of deposit. 

Where all the interested persons have waived their right to a deposit, the sale 
should not be set aside, 6 G.L.R. 181. R 

-rf.— **^W/fere the decree-holder is the purchaser •^set-off ..the purchase- 

money under r. 72^ the Court may dispense with.. this rule."* 

{a) A decree-holder buying with permission under r. 72, supra^ and desiring to 
set-off the purchase-money against the decree-amount, is not exempt 
from making the deposit under this rule. 5 G.L.R. 181. But sub- 
rule (2) has modified this decision. S 

(5) Such a set-off cannot be exercised by the purchaser, until confirmation, and 
payment of expenses, of the sale. {Ibid). See also 5 A. 316. T 

85. The full amount of purchase-money payable shall be paid i 
Time for payment purchaser into Court 2 before the Court 

in fall of purchase- closes on the fifteenth day from the sale of the 
property 3: 

Provided that, in calculating the amount to be so paid into Court, 
the purchaser shall have the advantage of any set-off to which he 
may be entitled under rule 72. 

(Note s). 

Old Ant. 

This rule corresponds do S. 307 of the old Code. 

Distinction. 

The word “payable” is newly inserted after “purchase-money,” while the 
words “into Court” are newly inserted after “purchaser.” The 
phrase “ after the sale of Ghe property ” has been changed into “ from 
the sale of the propert> .” The words “ exclusive of such day, or if 
the fifteenth day . • • . after the fifteenth day” are omitted. 

The proviso is new. 

(General). 

Application of the rule. 

The provisions of this rule do not apply where the decree-holder is the pur- 
chaser, 3 0.0. 240. Now from the proviso it may he seen that they 
are applicable, y 
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/. — “ The full amount of the pure base- money shall be pald,'^ 

Forfeiture to GoYernment, 

Where a purchaser makes default in paying the full amount of the purchase- 
money, the deposit must be forfeited. The fact of the judgment- 
debtor and the decree-holder consenting to the original sale and not 
asking for a re-sale, is no reason why the Government should forego 
the forfeiture. 25 M. 535, W 

“/ufo Court.” 

i(l) Payment into Post Office. 

The Post Office is not the agent of the Court, andlthe purchaser is bound to see 
that the money reaches the Court lu time to satisfy the requirements 
of this rule. 22 B. 415. X 

{2) Payment into Treasury. 

Under the rules of the Madras High Court, payment into the Government 
Treasury is sufficient payment. 7 M. 211 ; 8 0. 528. Y 

J.— “ Before the Court closes on the fifteenth day from the sale of the 

property.** 


Y ac at io n— Holiday -Office-day s . 

(а) The time during which a Court is closed but the office is open is not a 

holiday within the meaning of this rule. Day's on which the office is 
open and on which the purchase-money can be paid are office days. 
20 B. 746. % 

(б) A purchaser at an auction-sale, who has paid the 25 per cent, deposit will be 

justified in paying the balance of the purchase-money on the first day 
after the vacation, where the fifteen days allowed to him expire 
during the recess. 13 M.L.J. 271. A 

86. In default of payment within the period mentioned in 
Procedure in de- th® la-sfc preceding rule 1 , the deposit may, if the 
tauit of payment. Court thinks fit, after defraying the expenses of 
the sale, be forfeited to the G-overnment 2 , and the property shall be 
re-sold, and the defaulting purchaser shall forfeit all claim to the 
property or to any part, of the sum for which it may subsequently 
be sold. 

(Note s). 

Old Act. 

This rule corresponds to S. 308 of the old Code. 


Distinction. 

Instead of the word “section,** the word “rule** is inserted, while the words 
“ shall be forfeited” have been changed into “ may be forfeited,” the 
clause, “ if the Court thinks fit ** being newly inserted before the phrase 
“ after defraying the expenses of the sale.” 
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(1) Appeal. 

(a) No- 


(General). 


[a) No lies from an order of forfeiture to Government of the deposit of 25 

per cent, when there is a failure to deposit the full amount of purchase- 
money within 16 days after sale, as required by r. 85, supra* 120 P. 
R. 1891. B 

(2) For , see S. 47 of the present Code, C 


(2) Execution of mortga^e-decnees in Bengal and Assam. 

The former section was applied to , see Calcutta Gazette of 13th April,. 

1882, Part I, p. 414 ; Assam Gazette of 16th April, 1892, Part III, 
p. 272. D 


/.— *• In default of payment ..preceding rule.'' 

Failure to deposit. 

In the case of , it is the deposit only that can be forfeited and no^ 

any right %vhich a decree-holder might have under his decree, 
7 W.R. 110. E. 

“ The deposit may, if the Court thinks fit, be forfeited to the 
Government. 

The fact of the judgment-debtor and the decree-holder not asking for a re-sale 

was held to be.no reason for the Government to forego the . 25 M. 

535. But see the modification in the rule which says The deposit, 
may, if the Court thinks fit.” The matter of forfeiture is therefore 
discretionary with the Court. F 

87. Every re-sale of immoveable property, in default of pay- 
Notificationonre- purchase-money within the period 

alio wed for such payment, shall be made after the 
issue of a fresh proclamation ^ in the manner and for the period here- 
inbefore prescribed for the sale. 

(Note s). 

Old Ac«. 

This rule corresponds to S. 301> of the old Code. 

Distinction. 

The word “ notification ” is replaced by “ proclamation,” 

(General). 

Application of the rule. 

(a) The rule does not apply to a case in which the property is put up again and 
sold forthwith under the provisions of r, 84, sub-rule 1, supra* 

2 c.w.N. 411. a 

(5) The rule does not apply to a postponed sale. 1 W.R. Mis. 3, H. 

“ Shall be made after the issue of a fresh proclamation.'^^ 

A fresh proclamation is noli necessary in the case of every re-sale,, but only 
in the case of a re-sale, taking place Soi default of payment of 
the purchase-money within the time allowed for such, payment. 
12 M, 464, 468. A 
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88 . Where the property sold is a share of undivided immove- 
able property and two or more persons, of whom 
have'^P° eferenc?"^ ^ co-sharer 1 , respectively bid the same sum 

for such property or for any lot, the bid shall be 
deemed to be the bid of the co-sharer 2 . 

(Notes)'. 


Old Act. 

This rule ootresponds to S. 310 of the old Code, cf. 8. 14 of Act XXIII of 1861. 

Distinction. 

The word “ when ” is changed into “where,*’ while the phrase “in execution 
of a decree” is omitted after “sold.” The phrase “respectively 
advance the same sum at any bidding at such sale ” is changed into 
“ respectively bid the same sum for such property or for any lot.” The 
words “such bidding” are replaced by “the bid,” the word “bid:- 
ding” being also replaced by “bid” after the words “ deemed to be.” 

(General). 

(1) Application of the rule. 

The rule is not applicable in a case where the property sold is not - a share of 
undivided immoveable property, but the right and interest of a mort- 
gagee in such a share. 3 A. 15, J 

(2) Appeal. 

(a) No lies from an order refusing to restore an application under this rule, 

which has been dismissed for default of appearance. A.W.N. (1907), 
186=29 A, 696 ; 31 C. 207 ; 10 B. 433 ; 11 M. 319, F. K 

( 5 ) No ^lies under 0. XLHI, r. 1. h 

(c) An auction-purchaser, not being a party, could not appeal from an order 
confirming the sale in favour of a co-sharer. 3 A. 674=1 A.W.N. 45. 
See, also, 5 A, 42 ; 6 N.W.P. 243 ; 6 N.W.P. 272 ; 1 A. 277. M 


j,^t*Two or more persons of v^bom one Is a co- sharer,*^ 

(1) Act XXIll of 1861, S. 14. 

(a) did not apply to land sold in execution of a decree of a Revenue Court, 

1 A. 277. N 

(d) Under a oo-sharer having preferred his claim to pre-emption, the sale 

could not be held as void merely, by the failure of the person to 
whom the property was sold. 6 N.W.P.H.O.R. 289. 0 

(2) Suit by person claiming pre-emption. 

A for possession is premature and unmaintainable. He must sue to set aside 

the order confirming the sale to the auction-purchaser and to have 
himself declared entitled to pre-emption and to be substituted for the 
auotion-purohaser. 7 N.W.P.H.O.R. 97. P 


(3) Who can claim pre-emption. 

(а) It is only those who are oo-sharers or members of the co-parcenary at 

the time of the auction, that can claim pre-emption. 7 N.W.P.H.O.R, 
281. Q' , 

(б) A oo-sharer who had fulfilled the requirements of this rule was entitled to 

pre-emption. 2 N.WJPJEI.O,R. 200, R. 
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j,-^**j^espectlveiy bid the same sunj*^ ••the bid.* ..the bid of the co~sharer . ” 

Jfecessity for bid by co-sharer— Pre-emption. 

{a) A co-sharer does not acquire the right of pre-emption as against a stranger 
to whom such share has been knocked down, by merely asserting 
such right at the time of sale and fulfilling the conditions of sale 
required by rules 84 and 85, supra. He must bid at the sale and as 
high as the stranger, before he can acquire a right of pre-emption 
under this rule. 2 A. 850. S 

(b) The rule contemplates a distinct bid by the co-sharer in the ordinary 
manner of oflering bids. 3 A. 827 ; 2 A. 850, F ; 1 A.W.N. 86 ; 8 A.W. 
N. 208. T 

89. (1) Where immoveable property has been sold in execution 

. . ^ of a decree, any person, either owning such property 

Application to set , , _ / 

aside sale on depo- or holding an interest therein by virtue of a title 
acquired before such sale, may apply to have the 
sale set aside i on his depositing in Court 2 ,— 

(a) for payment to the purchaser, a sum equal to five per cent 
of the purchase-money and 

(b) for payment to the decree-holder, the amount specified in 

the proclamation of sale as that for the recovery of 
which the sale was ordered, less any amount which may, 
since the date of such proclamation of sale, have been 
received by the decree-holder 

(2) Where a person applies under rule 90 to set aside the sale 
of his immoveable property, he shall not, unless he withdraws his 
application, be entitled to make or prosecute an application under 
this rule 

(3) Nothing in this rule shall relieve the judgment-debtor from 
any liability he may be under in respect of costs and interest not 
covered by the proclamation of sale. 

(N o tes). 

01a Act. 

This rule corresponds to S. 310-A of the old Oode. 

.JDistinotion. 

In sub-rule (1), the clause any person whose immoveable property has been 
sold under this chapter ” has been changed into where immoveable 
property has been sold in execution of a decree, any person,” while the 
phrase “ either owning such property or holding an interest therein by 
virtue of a title acquired before sueh sale ” is newly added. The 
words “ at any time within thirty days from the date of sale” are 
omitted. The clause ** if such deposit is made within thirty days, 
the Court shall pass an order setting aside the sale ” is also omitted 
but it isi incorporated an r. 92, sub-rule -(2). 
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In sub-rule (2), the words “ provided that if ” have been replaced by “ where/’ 
while the words “under the next following section ” have been 
replaced by “ under rule 90.” The words “ unless he withdraws his 
application,” and “or prosecute” are newly inserted. The word 
“ rule ” replaces the word “ section.” 

In sub-rule (3), the word “ section ” has been replaced by “ rule,” while the 
words “ be construed to ” are omitted after “ shall.” 


(General). 

<(1) Application of the rule. 

(a) The provisions of this rule are applicable to a sale in execution of a decree 
on a mortgage-bond, which is governed by the Transfer of Property 
Act In the absence of any rule by the High Court under S. 104 of 
the Transfer of Property Act, the provisions of rr. 82% to 87 of this 
Order = Ss. 304 to 309 of the old Code, apply to all sales of immoveable 
property. 25 B. 104 ; 19 A. 205 ; 21 M. 416 ; 22 M. 286 = 10 M.L.J. 
228 ; 23 C. 682 ; 25 C. 703, B ; 26 M. 332. See, also, 5 C.W.N. 821 = 
29 G. 1 ; 1 0.0. 193. 

Contra 28 C, 73 ; 12 M.L.J. 279=26 M. 244 , 5 O.W.N. 63 ; 2 G.W.N. 363 
= 25 G. 703. U 

.(5) S. 104 of the Transfer of Property Act is an enabling section and the rules 

made by the High Court (Oiroulat Order No. 13, dated 27th April, 1892) 

under the provision of S. 104, do not limit the applicability of the 
Oivil Procedure Code as regards sales held in execution of mortgage 
decrees. 4 0. W.N. 474 ; 2 O.W.N. 363 =25 C. 706, eccp. Contra 23 0. 
682 ; 19 A. 205, dt$s, Y 

(c) The rule as amended by Act V of 1894 does not apply to a sale of mortgaged 

property under (Transfer of Property Act IV of 1882). The rules made 
by tbe High Court under S. 104 of the Transfer of Property Act do not 
make this rule applicable to such sales, 25 0. 703=2 O.W.N. 363, 
Contra^ see supra. ^ 

(d) The rule applies to the sale of a tenure under the Bengal Tenancy Act 

(VIII of 1885), S. 174, in execution of a decree for its own arrears. 
23 0. 393, 396, 7iote ; 1 O.W.N. 114. X 

,(c) Where a mokarari tenure is sold in execution of a decree, and a durmo- 
kararidar deposits the decree amount with compensation and applies 
to have the sale set aside, he is a “ person whose immoveable property 
has been sold,” and as such he is entitled to have the sale set aside on 
the ground that he has an interest in the holding which he is entitled 
to protect. 32 0. 107 ; 29 0. 1 ; 8 O.W.N. 66 ; 8 O.W.N. 232 ; 23 C. 
393 and 29 0. 459, B ; 5 G.W.N. (Notes), 132, jwt followed. Y 

f{f) The rule does not apply to a sale under Act X of 1859 as the Code of Oivil 
Procedure applies only up to the sale, and not after it, 2 O.W.N. 127 .Z 

^(2) Appeal. 

(a) An -would lie from an order under this rule where the case fell under 

S. 244 (c) of the Code, 9 Bom, L.K, 15 = 31 B. 207. See, also, 28 0. 73 ; 
3 Bom. L.R. 100=25 B. 418. A 

{b) Where the decree-holder himself is the purchaser, au will lie under 

S. 244 =S. 47 of the present Code. 6 O.W.N. 67. B 
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Heneral— {Continued ) . 

(c) Where the purchaser is a stranger, an will nob he. 6 O.W.N, 57; 26 C.. 

449 ; 22 G. 767 ; _1 O.W.N. 114, F. But see 1904 A.W.N. 237 ==27 A. 
263. C 

(d) Where the auction- purchaser is a third person and nob the decree-holder,, 

and on the application of the judgment-debtor to set aside the sale, 
the decree-holder does not contest, no question arises between the 
decree-holder and the judgment-debtor, and the order is not appealable 
as it does nob fall under S. 244 = S, 47 of the present Code, 5 G.L.J. 

204 ; 26 0. 449 ; 1 O.W.N. 703 ; 21 M. 416, D. D 

{e) But an ^lies if the application is by the transferee of a judgment-debtor, 

who has acquired his interest after Coui.*b-saie. 17 M.L.J. 291=2. 
M.L.T. 347 ; 21 M. 416 ; 26 0. 449 ; 19 C. 683, i2. E 

(/) An lies from an order dismissing an application to set aside a sale. 

5 0.0. 377. F 

(g) An order refusing to sot aside a sale is appealable. 4 M.L.T. 96 ; 30 

M. 507, B, G 

(h) No lies against an order under this rule. A.W.N. (1908), 167=5 

A.L.J. 557=30 A. 379 ; 19 A. 140, ; 27 A. 263 ; 26 A, 447 ; 25 B. 631 ; 

7 A. 681, B ; 29 A. 275, diss, ; A.W.N. (1896), p. 140 ; 10 M.L.J. 228.H 

(«) No will lie from au order passed under this rule refusing to accept a 

deposit tendered on the ground that it was too late. 19 A. 140=17 
A.W.N. 7 ; cojatm 4 A.L.J. 135=A.W.N. (1907), 64=29 A. 275 ; 19 A. 
140, not F; 26 A. 447 and 28 C. 73, B. I 

(j) Au application by a judgment-debtor under this rule as against a stranger 
purchaser in which the decree-holder is not interested, (especially 
when he has been otherwise satisfied by the debtor; is not au applica- 
tion under S, 244= S. 47 of the present Code, the purchaser not being 

a representative of the decree-holder, and no lies from an order 

under the rule. 3 Bom. L.K, 255=25 B. 631. X 

{7c) No-*— lies from au order refusing to restore to the file an application dis- 
missed for default of appearance. 29 A. 596. K 

(3) Object of the rale. 

The rule gives to the judgment-debtorione more chance to save his property. 

26 0. 449, 452. L. 

(4) Bowers of Collector to set aside sale. 

(<r) No power is conferred by the Oode of Oivil Procedure on the Oollector to 
set aside a salo under this rule. Bven though a decree has been 
transferred for execution to the Collector, the Oivil Court still has 
power to act under this rule and set aside the sale. 9 Bom. L.B. 
16=31 B, 207. M. 

(5) The general provisions of the Oivil Procedure Oode including this rule, do* 
not apply to proceedings by the Oollector in execution of decrees trans- 
ferred to him for the purpose under S. 320 of the old Oode. 22 A.W.N. 
225 = 1902 A.W.N, 226=26 A. 167. N- 

(5) Revision. 

No application can lie for revision of an order dismissing an application 
under this rule, on the ground that the applicant has filed an 
application under r. 90, infra. 18 A.W.N. 78 ; 20 A. 78) B ; 18 A.W.N. 
148. a 
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General — ( Co ncluded). 

( 6 ) Sale, after Civil Procedure Code Amendment (Act V of 1894) came into 
operation. 

(a) Where execution-proceedings were commenced before, and the sale took 
place after Act V of 1894 came into force, and a judgment-debtor 
applied to set aside the sale on payment of 5 per cent., it was held that 
the judgment-debtor was not entitled to do so, as Act V of 1894 
which added S. 3 10- A to the Code of Civil Procedure did not clearly 
indicate the intention of the Legislature that it was meant to have 
retrospective effect. 21 C. 940. Contra 22 C. 767 ; 18 M. 477. P 

(h) S. 310-A corresponding to this rule, merely dealt with a matter of proce- 
dure, and applied to the sale which the judgment-debtor wanted to 
set aside. (Petheram and O’Kinealy, J, Ibid, dissenting). Q 

(7) Suit to contest an order by Collector. 

A suit will not lie to contest an order passed under this rule by a Collector in 
the exercise of powers conferred by S. 320 of the old Code. 11 C.P.L. 
P. 38 ; 18 C. 481 ; 18 A. 437 ; 19 B. 216, B. R 

I.— “ Where immoveable property has been sold, any person either 
owning such property or holding an interest therein,: by virtue of a title 
acquired before such sale, may apply to ..set aside**' 

I. — Immoveable property. 

The superstructure of a house is ^within the meaning of this rule, and a 

Deputy Collector cannot refuse to accept deposit by the judgment- 
debtor, 3 0.0. 236. S 

2 .— Holding an interest therein. 

As to whether the rule applies only to persons whose interests are affected by 
the execution-sale, see Report of the Select Committee, who say 
“Words have been added so as to make it clear that a purchaser 
acquiring a title before the sale in execution can claim the benefit of 
the sale.” 8 taiament of Objects and Reasons. T 

3 ,— Judgment-debtor's interest. 

It is the judgment- debt or’ 8 interest or the interest of any other person bound 
by the decree that can ho sold in execution. 28 B, 450, 451. U 

4 .— Persons who can apply. 

GENERAL PRINCIPLE. 

Persons whose interests in the property will be bound by the sale, even though 
not parties to the suit, are entitled to apply and nob otherwise. 

EXAMPLES. 

^(a) A donee of property before attachment will not be affected by the sale and 
therefore cannot apply. But a donee of property after attachment will 
be, 26 M. 365. y 

<6) The words, ‘ any person whose immoveable property has been sold,’ include 
every person who has an interest in the property in question, whether 
qualified, partial or absolute. (Per Ameer Ali, J, in 6 O.W.N. 821=»29 
0- 1). W 
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Where immoveable property has been sold, any person either 
owning such property or holding an interest therein, by virtue of a title- 
acquired before such sale, may apply to. -set aside.' '-—(Continued), 

4.— Persons who can apply— (Concluded). 

(c) A purchaser subsequent to attachment and prior to sale under that attach- 

ment can apply. 8 Bom. L.R. 578=30 B. 575. X 

(d) A purchaser from judgment-debtor, after attachment of the property can 

set aside tbe Court-sale, because as between him and the judgment- 
debtor, the property sold must be regarded as his property. 8 0.0. 
189 ; 26 M. 365, F. T 

(e) A purchaser after sale but before confirmation can apply. 17 M.L.J. 127 = 

30 M. 214 ; 26 M. 365, F ; 1 O.W.N. 279, diss. Z 

(/) An uuder-raiyat under the judgment-debtor can apply under this rule, as 
being a person, whose immoveable property has been sold for arrears 
of rent due in respect of the superior holding. 11 O.W.N. 742 ; 
32 C. 107 ; 29 0. 1 (F.B.) ; 8 O.W.N. 55 ; 8 O.W.N. 232, F, in princi- 
ple ; 29 0. 459, dm. But sea 12 O.W.N. 484, where it is held that 
an under-raiyat under the Bengal Tenancy (Amendment) Act (I of 
1907), S. 54, cannot apply, as that section has enacted that this rule* 
shall not apply to a tenure or holding attached in execution of a 
decree for arrears due thereon. 12% O.W.N. 434 = 35 0. 543. A 

(g) The purchaser of a portion of an occupancy holding whether it is transfer- 

able by custom or not, is entitled to make a deposit under this rule- 
and set aside a sale. 7 O.L.J. 282 ; 8 O.W.N. 55 and 232, F, 

(h) A beneficial owner can apply to set aside a sale held in execution of a decree 

for money against the benamidar. He is a person whose property 
has been sold under the decree. 8 O.L J. 305 ; 23 B. 450 ; 7 O.W.N. 
243 ; 26 M. 365 ; and 20 0. 418, D ; 1 O.W.N. 135, F. C 

(i) (1) A mortgagee, whether by a simple mortgage or a mortgage by condi- 

tional sale, of a tenure or holding sold in execution of a decree for 
arrears of rent due in respect of it, can apply. 5 O.W.N, 821=29 0. 
1 ; 2 O.W.N. 258, apprd ; 5 O.W.N. 63, overruled [F&r Bampini, J, 
contra)- 1> 

(2) A mortgagee, being a party to a suit, could apply to have the sale set 
aside on payment being made by him under this rule. 21 M. 416. E 

(j) (1) A judgment-debtor whose immoveable property has been sold in exe- 

cution, may apply, even though he has privately sold it to another,, 
pending execution. 3 Bom. L.R. 225=25 B. 631. F 

(2) For case affirming title of purchaser to apply, see 17 M.L.J. 127. G 

(Zc) A benamidar of a person whose immoveable property is sold has a right to 
apply to have the sale set aside. 1 C.W.N. 135 ; 5 O.W.N. 821=29* 
0. 1 ; 1 C.W.N. 135, appr. H 

(i) Where an application made to the Munsarium of the Court under r. 90,. 
tnfra, was withdrawn before the Court passed an order on it, the 
applicant should not be considered to have applied under r. 90, but he 
should be held to be entitled to make an application under this rule. 
10 O.C. 141 ; 5 0.0. 137* appr. I 
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Where immoveable property has been sold, any person either 
owning such property or holding an interest therein, by virtue of a title 
acquired before such sale, may apply to ••set aside (Concluded). 

5 .— Persons who cannot apply. 

GENERAL PRINCIPLE. 

A person whose interest is not sold and cannot have passed under the sale, 
cannot apply. 26 M. 332. J 

EXAMPLES. 

(а) Where a puisne mortgagee applied under this rule to set aside the sale held 

in execution of a decree obtained by a prior mortgagee, hut to which 
the former was no party, such a puisne mortgagee could net apply. 

26 M. 332. K 

(б) As to the applicability of the rule to mortgage-decrees, see “ Application of * 

THE RULE,’’ SUjpta. L 

(c) A private purchaser prior to sale of the proper!;}" in execution, is not entitled 
to have the sale set aside. 23 B. 450. M 

(<2) A purchaser from the judgment-debtor, after sale in execution, cannot 
apply. 1 O.W.N. 279. N 

(e) A person Ksontraoting to purchase land subject to a mortgage, is not the 
owner of the land, and is therefore not entitled to apply to set aside 
the sale under this rule. 23 B. 181. 0 

(/) An attaching creditor cannot apply. 6 O.W.N. 67 ; 4 C.W.N, 542, R ; 29' 
0. 548. P 

(g) A person claiming under the Muhammadan Law a share in immoveable 

property, which has been sold in execution of a decree against his 
co-sharers, cannot apply. 30 0. 425 ; 23 B. 450 ; 29 C. 1, R ; 21 M. 
416, D. Q 

(h) A purchaser before attachment cannot apply. 7 C.W.N. 243. R 

(i) Where property belonging to A was sold in execution of a decree against B, 

A was not bound to apply under this rule to set aside the sale, nor had 
he any right to do so, 12 C.W.N. 151 ; 15 C. 656 ; 7 0. 648, R. S 

(j) Persons declared by the decree to have no title to the property are not 

persons whose immoveable property has been sold, and therefore they 
cannot apply. 28 A. 84. T 

(^) Where, in a suit on a mortgage for sale, persons claiming title adversely to ■ 
the mortgagee are impleaded by him as defendants and the property is 
decided to be that of the naortgagor, the adverse claimants, cannot 
apply to set aside the sale, as they are not judgment-debtors, whose 
immoveable property had been sold. A.W.N. (1905), 193—2 A.L.J. 
711 =28 A. 84 ; 11 1.A. 237, R. U 

“ On bis depositing in Court 
(1) Court-offloer incorrectly calculating amount. 

(a) When the amount payable by the judgment^ebtor under this rule has been 
calculated by an officer of the Court and has been deposited, an order 
setting aside the sale must be made by the Court as a matter of right. 
25 C. 609 ; 18 C. 255, B ; 25 0. 216. Y 
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“ Oil his depositing in Co art. '^--{Continued) » 

(b) Where there is nothing to show that there was a mistake of the Court by 
which the judgment-debtor was induced to deposit an insufficient 
amount, the sale ought not to be set aside. 26 C. 4i9=3 C.W.N. 283 ; 
25 0. 609, D. W 


«(2) JDeposit. 

{a) The requirements in the rule as to in Court must be construed so as to 

cover a with any ministerial officer of the Court apparently author- 
ized to receive it. 7 Bom. L.E. 2G3. X 

(6) It is wrong for a Judge to hold that it is incumbent on the judgment-debtor 
to deposit more than that, for which this rule has made provision. 
9 Bom, L.R. 15 = 31 B. 207. Y 

(c) The essential ground for Court’s action under this rule is the deposit within 

thirty days, and not the fact of the application being made within 
that period. 7 Bom. L.R. 263 ; 23 B. 631, D. Z 

(d) Under General Clauses Act, 1887, S 7, a judgment-debtor was entitled to 

make his application and to deposit the money required on the day cf 
the re-opening of the Court, the period of thirty days having expired 
when the executing Court was closed. 6 O.C. 68. A 

(3) Irregular deposits. 

(а) Where property was sold separately in nine lots, and the judgment-debtor 

prayed to set aside the sale of one of the properties by tendering the 
balance due under the decree, after deducting the amounts bid by the 
decree-holder for some of the properties and the amounts deposited by 
the other purchasers, this rule was held not to apply and there was no 
deposit within the terms of the rule. 1 O.W.N. 703. B 

(б) Where a sale was not set aside under r. 89 or 90, the Court below had no 

jurisdiction to set aside the sale upon payment by the applicant of the 
mortgage money with interest and costs. 24 C. 682 ; 20 C. 8, R. C 


•'(4) Notice. 

An Auction-purchaser is entitled to a before an order is made under this 

rule. 1 C.W.N. 114 ; S C.W.N.‘63. D 


•»(5) Refund. 

Where a sale is set aside, the auction-purchaser who paid the purchase-money 
and interest can recover under r. 93, infra, the same from a deoree- 
'holder of the judgment-debtor, who attached the money in the hands 
of the Court and received it. 8 M.L.J. 110=21 M. 398. E 

<(6) Yalid deposit — Application under 0, IX, r. 13— Effect, 

Where a valid deposit was made under this rule, and subsequently an appli- 
cation was made to the Court praying that the money deposited might 
he retained in* Court pending the hearing of an application under 
S. 108 of the old Code, the subsequent application would not invali- 
date the deposit, and the sale ought to have been set aside. 8 C.W.N. 
356 ; 1 C.W.N. 132, JO, F 
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j,— “ Por payment to the purchaser, a sum.^ *.five per cent of the 
purchase-money. ** 


(1) Decree-holder— Purchaser. 

Even where the decree-holder happens to be the purchaser, the owner of pro- 
perty is liable to deposit a sum equal to 5 pec cent on the purchase- 
money. 22 M. 286 ; 16 A.W.N, 140. G 

(2) FiYe per cent— SoZa^iwm to purchaser. 

The five per cent is given partly as a solatium to the purchaser for the loss of 
his bargain. 26 C. 449, 451, 462. H 

(3) Right of judgment-debtor to deposit amount. 

(а) A judgment-debtor, whose land has been sold m execution, is entitled to 

set aside the sale, if he deposits five per cent of the purchase-money 
including that deducted for poundage, and fulfils the requirements 
of clause (6) of this rule. 20 M. 158. I 

(б) A person whose property has been sold, is entitled to set aside the sale 

under this rule by depositing only the amount of the decree, for the 
satisfaction of which the sale has been proclaimed. 1 C.W N. 195. J 

(c) S. 295 ~S. 73 of the present Code does not apply to a deposit under this 
rule by the judgment-debtor. 1 O.W.N, 695 K 

Por payment to the decree- holder, the amount specified in the 
proctamation of sate , . .Jess any amount .... since the date., 
of sate . . received .... decree^hotder.' ’ 

(1) For payment to the decree-holder. 

The words mean that tho decree-holder is the person solely entitled to the 

money paid into Court. 30 0. 262. I4 

(2) Amount specified in the proclamation of sale. 

“ The proposal that tho sale « should be set aside on payment of the 
purchase-money instead of the amount specified in the proclamation, 
IS in their opinion fraught with danger ; it would be obviously useless, 
unless subsequent protection were given to the property, and such 
protection might lead to collusion, which would be most prejudicial to 
the decree-holder.’* Select Oommittee's Heyort-^Statement of Objects 
and Beasons. H 


(3) -‘Received.” 

must be construed to mean sums of money actually received by the decree- 

holder or which he was lu a position to credit to his account. 1 O.W.N. 
703, 705. N 

(6) The words “ less any amount which may, since tho date of such proclamation 
of sale, have been received by the decree-holder” contemplate an actual 
receipt of the amount by the decree-holder. A mere payment of the 
sale proceeds into Court does not satisfy the requirements of this rule. 
23 B. 723 ==1 Bom. L.R. 216. O 

(4) “ Date of sale.” 

The words mean the actual date of sale when the property is put up for sale 

and knocked down to the highest bidder. They do not mean the date 
when the sale is confirmed, or when an order setting it aside is reversed 
by the appellate Court. 6 O.W.N. 776—29 C. 626. R 

4228 81 
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4.^^'^Por payment to the decree-holder, the amount specified in the 
proclamation of sate. • ..less any amounts. ..since the date.. of sale., 
received .... d ecree~ holder.'' ’—(Goiicliided). 

(5) Rights of other attaching creditors to contribution of money realised under 
this rule. 

Attaching creditors, other than the decree-holder, in execution of whose decree 
the property has been sold, are not entitled to rateable distribution of 
the money deposited for payment to the decree-holder. 30 C. 262, Q 

Where a person applies.. ..r. 90 he sbail not, unless he with- 

draws his application — or prosecute.. ..under this rule ” 

(1) Withdrawal of application under r. 90. 

Immediately after an application under r. 90, infra, and within the thirty days 
allowed by law, a judgment-debtor, whose immoveable property has 
been sold, deposited the amounts mentioned in clauses (n) and (6) of 
this rule. When the petitions were called on for hearing, he withdrew 
the former and elected to proceed with the latter. Held, under the 
circumstances that the matter must be treated as if no application 
was made under r. 90. 8 M.L.J. 56. R 

(2) Shall not be entitled to make an application under this rule. 

(a) The words do not mean merely “ he shall not be able to present an 

application under the rule,” but the word make” means “ carry on” 
or “ prosecute.” 23 C. 968. S 

(b) Where, after an application under this rule, another application was made 

under r. 90, infra, the applicant was not entitled to have the benefit 
of this rule. (Ibid). T 

(c) Where, after the rejection by the lower Court of an application under this 

rule, judgment-debtors other than the applicant made an application 
under r. 90, iw/ra, it was held that a second application by the 
applicant under this rule, was not barred. 23 C. 682. U 

(3) Op prosecute. 

The words have been added in accordance with the ruling. 23 G, 958. Y 

90, (1) Where any immoveable property i has been sold in 
Application to set execution of a decree, the decree-holder, or any 
asia^Uon^^round person entitled to share in a rateable distribution 
of assets, or whose interests are affected by the 
sale, may apply 2 to the court 3 to set aside the sale on the ground 
of a material irregularity or fraud in publishing or conducting it ^ : 

Provided that no sale shall be set aside on the ground of 
irregularity or fraud unless upon the facts proved the Court is 
satisfied that the applicant has sustained substantial injury by 
reason of such irregularity or fraud 5 . 
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(Notes), 

oia Act* 

This rule corresponds to S. 311 of the old Code, and also to S. 256 of Act VIII 
of 1859. 

Distinction. 

The words “ the decree-holder, or any person whose immoveable property has 
been sold under this chapter” have been changed into “where any 
immoveable property has been sold in execution of a decree, the 
decree-holder,” while the clauses “ or any person entitled to share in 
a rateable distribution of assets, or whose interests are aSected by the 
sale” have been newly added. The words “ or fraud ” are also newly 
added after “ irregularity,” In the proviso, the words “ provided 
that,” replace the word “ but,” and the words “ or fraud ” are newly 
inserted after “irregularity.” The clause “unless the applicant 
proves to the satisfaction of the Court” has been changed into “ unless 
upon the facts proved the Court is satisfied that the applicant.” 

(General). 

(1) Application of the rule. 

(а) The rule applied to sales of mortgaged property in\ execution of mortgage- 

decrees. 25 M. 244. W 

(б) The provisions of this rule apply to sales by a receiver appointed by the 

Court. 6 Bom. L.R. 1140. X 

(c) Rules 90 and 92 did not apply to a suit in which fraud was implied vitiating, 
the sale m lots. 8 W.R. 506; 7 B.H.O.A.C. 974; 2M. 264 ; 32 0. 
1130, 1140 ; 11 W.R. 244 ; see, also, 19 W.R. 414, where it was held 
that the failure of an application under this rule, did not bar a person 
from suing on the allegation of fraud, such fraud forming a distinct 
cause of action. Y 

<2) Appeal. 

No lies from an order dismissing for default an application to set aside ^ 

sale under this rule. 10 0.0. 171 ; 5 0.0. 294, JP ; 10 M. 270, B ; see, 
also, 25 P.R, 1907=21 P.L.R. 1908=104 P.W.R. 1907, Supt.'No. 1. Z 

( 5 ) No lies against an order rejecting an application under this rule which 

was dismissed for non-appearance. 8 O.W.N. 160=31 C. 207 ; 10 B. 
433 ; 11 M. 319 ; 10 W.R. 122, F, 

(c) (i) Under Bengal Tenancy Act VIII of 1885, S. 153, an— ^lies from an order 

. passed by the Court below setting aside a sale on the ground of 
irregularity and fraud. 9 O.W.N. 721 = 1 O.L.J. 476 (F.B.)=32 0. 
957 ; 28 0. 116, ovBrruUd ; 1 O.L.J. 265=9 O.W.N. 722 (foot-note) ; 

9 O.W.N. 725 (foot-note), F. B 

(ii) No appeal lies. (Par Rampini, J). (Ibid), C 

(d) A second— lies, when the judgment-debtor does not seek to set aside the 

sale on the ground of material irregularity in its publication or conduct, 
but on grounds which can be advanced only under S. 244 of the old 
Code=S. 47 of the present Code. 6 O.L.J. 102 ; 27 0, 810 and 31 0. 
499, R. D 

(3) Bengal Tenancy Act, S. 153. 

For cases under , see 1 O.L.J. 256 ; 1 O.L J. 454 ; 9 O.W.N. 721=, 1 O.LJ. 

4:76. E 
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General — {Continued). 

(4) Barden Of proof. 

The onus of proving irregularity and consequential damage lies on the person 
who assails the sale. 7 A.W.N. 117. F 

(5) Cases not falling within the rule. 

(a) An objection that the property attached and sold was not by law saleable, 

was not an objection contemplated by this rule, but was one which the 
judgment-debtor might have taken at the time of attachment prior to 
sale. 7 A. 641. Cr 

(b) An application seeking to set aside a sale on the ground of non-issue of 

notice to the applicant, owing to which the property was sold at an 
under- value, does not fall within this rule, and an order dismissing the 
same is not covered by r. 92, infra. 10 Bom. L.R. 762. H 

(c) An objection by the representative of a judgment-debtor, that he inherited 

nothing from him, must be raised before the sale in execution. 
6 W.R. Misc. 116. I 

(d) An objection that execution is barred must be taken before the sale. 6 M.237. J 

(e) A Collector had no power under this rule to set aside the sale and receive pay- 

ment from the judgment-debtor. 19 B. 216 ; 23 B. 631. K 

(/) A debt secured by a mortgage of immoveable property, is to be regarded 
as moveable property, for the purposes of execution of decree, and 
it is not immoveable property within this rule, and a sale thereof can- 
not be set aside. 4 Bom. L.*R. 18—26 B. 305 ; see, also, 6 O.W.N. 5.L 

(6) Bssential gvoands under the rule. 

(а) The are (1) that there must be material irregularity in publishing or 

conducting the sale and (2) there must be consequent loss to the 
applicant. 21 A. 140 ; 21 C. 66«20 I.A. 176 ; and 18 A. 141, B ; 18 
A.W.N, 212. M 

(б) The plaintiff must prove substantial injury. 19 M. 219. {Per Subramania 

Iyer, J). N 

(7) Jurisdiction. 

[а) In an application under this rule, it is not competent to the applicant to 

raise, nor to the Court to entertain, any plea to the jurisdiction of the 
Court executing the decree : as, for example, a plea that the property 
sold, or part of it, was ancestral and ought to have been sold in accord- 
ance with the provisions of S. 320 of the old Oode»Ss. 68, 70 and 71 
of the present Code, 18 A. 141 = 16 A.W.N. 9. O 

(б) An order for sale and a sale under such order are ultra vires, when there was 

no in the Court to make the order, 15 A. 324=13 A.W.N. 140 ; 19 

C. 311, Be F 

(8) Limitation Act, Art. 166. 

(а) In a case where no fraud is perpetrated, an application to set aside the 

sale under this rule, and under — must be made within thirty days of the 
date of sale. In a case of fraud perpetrated by the judgment-creditor 
or other parties to the sale, the judgment-debtor can apply, whether 
the sale has been confirmed or not, the time being computed from the 
date when he first became aware of the fraud, 17 0» 769, 776 ; 1 O.W.^ 
N. 67. Q 

(б) But if the application is under S. 47= S. 244 of the old Code, then the rule 

of three years applies, 3 O.W.N. 338, 336. R 



O. XXIf r. 90] Act ¥ of 1908 (code of civiii procedure). 


643 


Q eneral — (Concluded) . 


(9) Order ultra vires* 

An order for sale and a sale under such order are ultra vireB^ if the decree haa 
been satisfied by payment into Court before the order is made, 16 A. 
5=13 A.W.N. 141. S 

<10) Powers of Court. 

A Court cannot set aside a sale under this rule unless the judgment-debtor or 
the decree-holder has moved by an application. 2 A.W.N. 1. T 

“ Where any immoveable property ** 

Immoveable property, meaning of. 

Having regard to the definition of “immoveable property ” as given in the 
General Glauses Act, a decree upon a mortgage is incapable of being 
described or regarded as immoveable property, and when a mortgage 
of immoveable property is sold in execution of a decree, an application 
under this rule to set aside the sale is incompetent, 6 C.W.N, 5t 
4 Bom. L.E. 18 = 26 B. 306. ^ 


.2.—“ The decree- holder or any person** to share in a rateable 
distribution of assets*..* interests are affected .* sale may apply'" 


1, — General. 


(1) Decree-holder, 

The term means the decree-holder who brings the property to sale and not 

any . 4 C.W.N. 642 ; 16 0, 488, B ; 10 M. 57 ; 16 A. 318 ; 16 B. 

91, ; 20 0. 673 ; 21 C. 200 and 2 O.W.N. 126, D. ¥ 


(2) Rateable distribution of assets. 

“ The words— —have been introduced to clear up a doubt which has been the 
subject of discussion in several cases.” See Select Gommiitee^s Report. 
Statement of Objects and Beasons ; see, also, 10 H. 57; 21 M. 51; 16 A, 
318 ; 10 M, 67, apprd ; 20 0. 673 ; 12 0. 294 ; 10 M. 67, B ; 29 0. 648.W 


2.— Parties to the application. 

(а) The decree-holder is a necessary party to an application to set aside a sale 

by a judgment-debtor. If he is not joined, the application must be dis- 
missed. 15 A. 407=13 A. W.N. 173, X 

(б) The purchaser is a necessary party to the proceedings. S.C. 289 ; S.O. 38, 

diss ; 2 A. 362 ; 6 M, 237, 238 ; 2 A. 396 ; see, also, 11 A.W,N. 121. But 
see 3 P.B. 1897. Y 

(c) In a proceeding to set aside a sale, the benamidar purchaser alone need be 
made a party. Any order passed in his presence will also bind the real 

purchasers who are not . 6 O.W.N. 706 = 29 0. 682. Z 

{d) There is nothing in this rule, which requires that no application under it 
shall be received unless the name of the auction-purchaser is set out in 
it and he is made a party. No. 3 P.B. 1897. But see 2 A. 352 ; 6 M. 
237 ; 2 A. 396. A 

3.— Persons who can apply under this rule. 

(a) A person claiming to be the beneficial owner, where immoveable property 
has been sold in execution of a decree against the ostensible owner as 
his property. 20 0, 418 ; 15 0. 488, F. B 
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2 ^ — '* Tbe decree- bolder or uny person.. to share in a rateable 
distribution of assets.... interests are affected ..safe may 
apply. {Continued), 

3.— Persons who can apply under this rn\e^{Concluded). 

(h) A stranger to the decree. 19 M. 167. C 

(c) A purchaser of a tenure prior to attachment from a judgment-debtor whose 

interest in the tenure has been sold in execution of a decree for arrears 
of rent. 22 0. 802 ; 15 C. 488, D. D 

(d) A mortgagee under S. 86, Transfer of Property Act, had such an interest in 

the property as brought him within the words of this rule so as to 
entitle him to make an application. 13 0. 346 ; 15 0. 488 (F.B.), at 
p. 492. E 

(e) Where a sale in pursuance of a decree obtained during the debtor’s life- 

time, is executed against the wrong person as representative, such a 
person can apply'under this rule. 6 O.W.N. 10=25 B. 337=27 I.A. 216 
(P.C.). But see, also, 32 C. 296=32 I.A. 23 (P.C.). F 

(/) A decree-holder entitled to rateable distribution is entitled to apply. 10 M. 
67 ; 21 M. 61 ; 15 A. 318=13 A.W.N. 119 ; 10 M. 57, apprd.; 20 C. 
673 ; 12 0. 294 ; 10 M. 67, B. See, also, 29 0. 648 ; 24 M. 311, 315 ; 16 
B. 91, 101. a 

{g) As to whether a prior purchaser of the property which was sold subsec[uently 
in Court-auction, could apply to set aside the sale, ' see 1 O.L. J. 255 ; 
28 C. 116, D, H 

(h) Where in execution of a decree against a registered tenant, the entire 

holding is sold, the unregistered transferee 0^ a portion of a holding 
from the judgment-debtor may apply under this rule to set aside the 
sale, on the ground that he is a person whose immoveable property 
has been sold. 9 O.W.N. 134. I 

He may apply also under S. 244 of the old Code =S. 47 of the new Code. {Ibid). 

(i) Where land covered by a simple mortgage was sold in execution of a rent- 

decree and purchased by the landlord himself, an application by the 
mortgagee to set aside the sale, will lie under this rule. 1 O.L. J. 
454 ; 5 C.W.N. 821 (F.B.), F. J 

{j) The real owner of property that has been sold in execution of a decree 
against the benamidar of such property can apply, if' ifee circum- 
stances are such that he will not be bound by the order of saili against 
the benamidar. G M.L.J. 24 ; 16 C. 488 ; 20 0. 418, B. K 

(/c) Any person who has sustained substantial injury by reason of a material 
irregularity in publishing or conducting the sale. 11 B.H,0. 16 ; 
16 0. 488 ; 11 B.H.C. 16, apprd. L 

4,— Persons who cannot apply. 

(a) A person who has attached the debtor’s property in a Court difierent from 
that which sold the property is not one “ interested in the property 
sold.” 29 0. 548. M 

(h) A person, who objects to the sale of property in execution of a decree on the 
ground, that he was no party to the decree and that his property was 
not liable to be sold and therefore the sale was invalid, as such an 
objection will fall only under r. 68 of this Order. 7 A. 365. N 
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2,^*‘Tbe decree- bolder or any person., to share in a rateable distribution 
of assets.. interests are affected.. sale may apply. ”--(Co7zcluded). 

4. — Persons who cannot apply ^(Concluded). 

(c) Third parties cannot apply. 9 W.R. 388=10 W.R. 137 ; 2 W.B. Mis. 13 ; 

8 B. 532 ; 24 W.B. 452 ; 25 W.B. 79 : 1 O.L.B. 250 ; 5 A. 615-3 A. 
W.N. 167 ; 7 A, 583=5 A.W.N. 124 ; see, also, 7 A. 365=5 A.W.N. 52. 
But see 14 G. 240 ; 12 A. 440, (14 G. 240, ..F'; 15 0. 488, which 

hold that a person claiming by title paramount to, or independent of, 
the judgment-debtor is within this rule. 0 

(d) Purchaser of the same property at a prior execution-sale, which was not 

confirmed. 8 G. 367 = 10 O.L.B. 441. P 

(e) An undivided brother of a deceased judgment-debtor, who applies to set 

aside the sale alleging that the property is joint family property. 

16 M. 476. See, also, 2 A.W.N. 146. Q 

(/) (i) An auction-purchaser who wants to set aside a sale on the ground of his 
having been deceived as to the extent of estate sold. Such an auction- 
purchaser cannot come under this rule or under rr. 91 and 92, infi'a. 
20 G. 8 = 19 I.A. 154. R 

(ii) A purchaser at a private sale cannot apply. 3 A.W.N. 7. S 

3.—^* To the Court."* 

(1) Court to receiire application. 

The under this rule is the Court executing the decree. But a Gollector to 

whom the decree has been transferred has no power to set aside the 
sale. 23 B. 531. T 

(2) Duty of Court. 

(a) The Court must give reasonable notice to all parties so that each party 
may have a fair opportunity of bringing the necessary evidence on or 
before the date of the hearing of the petition, 20 W.B. 424 ; 2 A.H. 
O.B. 143, 144 ; 4 W.B. Mis. 9 ; 12 W.B. 511 ; 2 A.H.C.B. 142. O 

(5) A proper application made within time must not be rejected summarily on 

the ground that it might have been made earlier. 15 W.B. 96 ; 24 
W.B. 216. ^ 

(c) Each objection must be heard separately and distinct findings must be 
arrived at on each point and the reasons therefor ^duly recorded. 

2 A.H.C.B. 142. W 

the ground of material irregularity or fraud in publishing or 
conducting it."' 

(1) Irregularity includes illegality. 

(a) Though the word “illegality’* does not include irregularity, the latter 
includes the former. 11 A. 333, 337 and 342=9 A.W.N. 115 ; 19 M. 219, 
at p. 207. X 

(6) But a sale is a sale and is not null and void for mere irregularities 

procedure. 21 G. 70 ; 31 0. 386, 391 ; 25 B. 387, 346, 

(c) For cases, where irregularities amount to illegalities and render the sale 
null and void, see 6 A. 86 (F.B.) ; 7 A, 38 ; 10 A. 506 ; 6 0. 103 ; 7 A. 
676; 7 A. 289 = 5 A.W.N. 42; 11 A. 333=9 A.W.N. 116; 12 M. 326, 
Contra 18 G. 188 ; 21 0. 639 ; 21 A. 311 ; 14 M. 227 ; 20 I.A, 176 ; 21 C. 
70 ; 31 0. 386, 391. Z 


y< S’ 



646 


Act Y of 1908 (ooDja of civil phocbduke). [O. XXI, r. 90 


4.—^' On the ground of material irregularity or fraud in publishing or 
conducting it,**'—(Gontinued). 

{2} Material irregularities—^Examples. 

(а) Where the proolaination is not issued in the prescribed form, and does not 

state the extent of the property and the revenue assessed on it and the 
amount of income derived from it. 21 M. 51; 10 M. 67 ; see, also, 9 C. 
656=11 O.L.R. 494:=L.B. 10 1.A. 25, remr&ing 9 O.L.R. 134 ; 26 W. 
R. 44=3 l.A. 230 ; 23 M. 628 ; 7 A.W.N. 60. A 

(б) Where there is such an error in the proclamation of sale regarding the 

incumbrance to which the property is liable, that it amounts to an 
irregularity which must have marred the fairness of the auction and 
affected the price. 8 A. 116= 6 A.W.N. 33. B 

(c) Where there was a doubt as to whether the judgment-debtor was apprized 

of the sale of his dwelling house, and substantial injury was conse- 
quently held to have been caused to him. 25 W.R. 183. C 

(d) Where the provisions of r. 68, are infringed. 7 A. 289 = 5 A.W.N. 42.D 

(e) Where a change in the specified order of sale or other sudden alteration of 

programme is made without notice to the intending bidders. 
12 W.R. 281, B 

(/) Where the sale is held after postponement by Court, but the order for 
postponement has not reached the conducting officer. 12 A. 96=9 A. 
W.N. 201 ; 4 N.W.P. 135 ; 2 A. 686. See, also, 1 A.W.N. 19. F 

(g) The waiver by the judgment-debtor of a fresh proclamation after the 

adjournment of the sale, does not prevent the judgment-creditor 
from objecting to the sale, and the Court’s refusal to issue a fresh 
proclamation on his application is a ground for impeaching the sale. 
24 M. 311. 0 

(h) A sale without fresh proclamation in the case of a postponement. 6 W.R. 

Mis. S4 ; 17 W.R. 839 ; 3 0. 542 ; 7 0. 34 ; 6 0. W.N. 44 ; 2 A.H.O.R. 
143 ; 6 A.W.N, 327 ; 7 A.W.N. 50 ; 2 N.W.P. 143. H 

(i) Where there has been a failure to serve notice on the legal representative of ' 

the judgment-debtor. 6 C.W.N. 10 ; 25 B. 337 ; 27 l.A. 216 (P.C.). I 

(j) Where the description of the property given in the sale-proclamation is so 

vague as to mislead. 22 A. 168, 170. j 

(k) The publication of the sale- proclamation upon the decree-holder’s property 

at a distance of half a mile from the judgment-debtor’s property. 

6 C,W.N, 48 ; 2 A.W.N. 63, K 

(l) Where the property sold is undervalued, so that intending bidders are misled. 

6 C.W.N. 48 at p. 56 ; 26 l.A. 146, F ; 2 C.W.N. 550=20 A. 412=25 
l.A. 146. Xi 

{m) An omission bo affix a copy of the proclamation in the Collector’s Office. 
18 0.422 ; 7 C. 466, M 

(n) An adjournment of the sale from time to time without sufficient cause. 

14 M. 227. H 

(o) A sale held subsequent to the judgment-debtor’s insanity. 19 M. 219. 0 

(p) A sale before thirty days have expired after notice of proclamation. 2l C. 

66 ; U 0.j:i.R. 308 ; 4 0.L3. 23 ; 14 M. 227. See, also, 7 0. 34 ; 11 A. 
388=9 A.W.N. 116; 9 A. 511=7 A.W.N. 146. But see 4 A. 800 =2 
A.W.N. 43. p 
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4 . — “ On the ground of material irregularity or fraud in publishing or 
conducting it.** — (Contimted), 

(q) The omission to specify the incumbrances and the value of the property in 

a sale-proclamation. 6 C.W.N. 386. Q 

(r) A sale, after portion of the property has been released to a third person. 

3 0. 644. R 

( 5 ) The omission to state in the notification of sale that the property would be 

sold on a day named or as soon after as it might come in the list. 

24 W.R. 240. S 

(i) Where property belonging to two persons was advertised for sale, but subse- 
quently without fresh proclamation, the right and interest of one only 
was sold. 6 G.L.B. 237. T 

The omission to beat a drum at the time of sale . 10 B. 504 ; 1 A.W.N. 16. U 

(v) The omission to notify the hour of sale or the adjourned hour of sale 
a C.W,N. 686, 687=31 G. 816, 818 ; 6 G.W.N. 48. See also 24 C. 291. Y 

{w) The holding of a sale prior to the day fixed in the order of postponement. 

25 W.R. 828. W 

(ic) (i) A sale at an hour not mentioned in the proclamation. 14 W.R. 320. X 
(ii) A sale at an earlier hour than that fixed. 7 A. 676=5 A.W.N. 178. Y 

(lii) A sale after the hour fixed in the proclamation. 7 A.W.N. 129 ; 11 
A.W.N. 166. Z 

(y) A sale of properties in one lump, where they have been advertised to be 
sold in lots. 18 W.R. 342 ; 12 W.R. 492. A 

(«) (i) A sale without previous attachment. 21 A. 311=19 A.W.N. 84. See, 
also, 5 A. 862 ; 10 A, 606=8 A.W.N. 195. B 

(ii) The sale of a debt secured by a mortgage of immoveable property under 
the provisions of the Code applicable to moveable property. G. 511 ; 
10 M. 169. C 

(3) Irregularities not material— Examples. 

(a) Where the notice of sale is issued after the death of the original decree- . 
holder, but before any person has applied to be registered as the substi- 
tuted decree-holder. 22 W.R. 481. D 

(6) Where the valuo of the property sold has not been deteriorated by it. 

4 B.H.G. (A.G.), 164. B 

(c) Where property is advertised to be sold in separate lots, but is afterwards 

sold in a lump and no substantial damage has been proved. 4 B.L.R. 
(A.G.), 181 = 13 W.R. 209, reversing 12 W.R. 492. See also 21 M. 417. F 

(d) (i) Where disparaging remarks are made by bystanders or purchasers other 

than the decree-holder. 17 C. 152 ; 12 O.L.R 4 04, F; 7 C. 346 =9 G. 
L.R. 263 and 5 0. 308, D. G 

(ii) An intimidation, by which persons are prevented from bidding at an 
auction-sale, proceeding from a person other than the decree-holder or 
judgment-debtor. 2 A.W,N. 138. H 

(hi) But if the decree-holder himself dissuades persons from bidding, the 
sale is void. 1 A.W.N. 106 ; 2 A.W.N. 39. I 


4228 82 
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4.—‘*On the ground of material irregularity or fraud in publishing or 
conducting it,^’— {Continued), 

{e) Where the legal representative of a judgment-debtor is not brought on the 
record, after his death and before the sale takes place, since no sub- 
stantial injury has resulted. 19 B. 276 ; 12 A 4:4:0 = 10 A.W.N. 103. 
But see 22 M. 119 ; 12 A. 44:0, diss. J 

(/) Where the circumstance is such that the property is sold below its proper 
value and that few persons attend the sale. 5 N.W.P. 19. K 

(g) A sale without issue of a fresh proclamation. 29 A. 196. L 

{h) The sale of the portion of an estate within the jurisdiction of a Court, 
although the greater part of the estate is within another district. 
23 W.R. 154. M 

(1) The entering of the wrong pergunnah in the proclamation. 26 W.R. 326. 

The publication of the notification of sale at an inferior cutcherr^j, the 
zamindar’s sudder cutcherry being beyond the Court’s jurisdiction. 
14 W.R. 44. N 

{j) The holding of a sale for a sum larger than what is actually due. 1 A. 

H.O.R. 61. 0 

(A:) The issuing of the notices of attachment and sale together. 4 W.R. 

Mis. 12. P 

(Z) An omission to deposit 25 per cent of purchase-money at the date of the 
sale. 28 A. 238. Q 

(m) The sale of property at an inadequate price. 8 B. 424. R 

(ii) Where one of the lots advertised for sale is sub-divided. 21 M. 417. S 

(o) The postponement of a sale by a District Judge in obedience to the in- 

junction of a Sub-Judge. 23 0. 351. T 

(p) The omission to state the rent for a tenure brought to sale. 7 0. 723. U 

(2) The sale of immoveable property on a close holiday. 3 A. 333 ; 2 A.W.Ns 

169 ; 3 A. 333, F. But see 3 W.R. Mis. 24. V 

(r) The fixing up of the notice of the intended execution-sale of one patti of 
a Mahal at the chanpal of a different patt% of the same Mahal. 
lA.W.H. 166. W 

I. —Material irregularity in publishing or conducting the sale. 

(1) Principle. 

All that the Court can decide under this rule is whether a sale can be set aside 
on the ground of irregularity in publishing or conducting it, and not 
whether execution was granted after the judgment had been satisfied. 
B.L.R. (F.B.), 938, 945. (J- re Digumburee Dabee). X 


(2) Construction. 

(a) (i) The phrase must be liberally construed and absence of attachment 

at the time of sale is a . 10 A. 606 ; 21 A. 311=19 A.W.N. 84. But 

see the Report of tlie Select Committee,” which says : — 

“The Committee have struck out the provision as to irregularity in 
attaching the property, as such irregularity obviously cannot affect 
the price,” See also 7 A. 641. Y 

(ii) The words publishing or conducting ” in this rule refer respectively to 
the proclamation of sale under r. 66, supra, and to the action of the 
officer by whom the sale was held, 10 Bom. L.R. 762. Z 
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4 . — '‘Oil the ground of material irregularity or fraud in publishing or 
conducting it.** — {floiktiumd). 

I 'Material irregularity in publishing or conducting the sa\e,—{pontinued). 

(iii) The words “ ooDducting the sale ” embraoe all acts which a Court must 
perform down to the close of uhe sale, which closes when the lot is 
knocked down to the highest bidder. The irregularity, therefore, 
must not be anything which takes place after sale, such as the 
receipt of payment by the Court after the fifteenth day from the date 
of sale. 6 W.B. Mis. 82. A 

(6) Before ascertaining whether any substantial injury has acciued to the debtor, 

the Court must distinctly find that there has been a . 6 W.B. Mis. 

125 , see, also, 6 W.B. Mis 46 ; 7 B.H.C.A.O. 74. B 

(c) An objection by a judgment- debtor that the property, which is the subject 

of sale, is not legally saleable, is not such a one as lo afiord ground for 
. 7 A. 641. C 

(d) The expression “ conducting the sale ’* does not include any proceedings 

unconnected with the actual carrying out of the sale, but refers to the 
action of the ofiioor who makes the sale and not to anything done, 
previous to the order of sale. 7 A, 641 ; L.B. 10 I. A. 25, B. D 

W A default under r. 86, suyra^ is not an irregularity in conducting the sale. 

6 W.B. Mis. 82. B 

(/) Failure to pay the deposit as required by r. 84, su^ra^ is a material irregu- 
larity in conducting the sale, on the part of the officer of the Court and 
on the purchaser, and an application to set aside the sale on this ground 
must be brought under this rule and a separate suit cannot lie. 16 0. 
33 ; 5 A. 316, diss. B 

(^) A mis-statement of the value of the property in a sale-pioclamation, which 
re=;ults in an inadequate price, is a , and the special remedy provid- 

ed in this rule is apidicable, as substantial injury has resulted. 
20 A. 412 = 26 I A. 146=2 G W.N. 650 ; see, also, 23 M. 568. G 

(7i) A sale of immoveable properi.y to the highest bidder for a price which subse- 

quertly app»'ars to be too low is not a . 8 B. 424. H 

(i) The absence of specification of the incumbrances to which the advertised 

property is subject, coupled with the fact that the value of the property 
stated is much beL w the proper price, is a material irregularity in 
publishing the sale. 6 C.W.N. 386 ; 2 C. W.N. 550 ; 251.A. 146, related on.l 

(j) (i) The law relating to irregularity in the publication of sale and inade- 

quacy of price consequent thereto is discussed in 8 O.W.N. 686=31 
G. 815. ^ 

(ii) An irregularity in publishing a sale is a matter to be dealt with under this 
rule. A.W.N. (1908), 49, K 

{Jc) Publication of the proclamation upon the decree-holder’s property at a 

distance of half a mile from the judgment-debtor’s property is a . 

6C.WN.44. L 

(i) The omission to mention the hour of sale, where a sale is adjourned under 
r. 69, is a material irregularity. G C.W.N. 48 ; 24 0. 291 ; 6 

C.W.N. 44 ; 20 M. 169, ii. M 

(w) The fact that sanction of the Commissioner or Deputy Commiosioner has 
not been obtained under S. 20, Act XYIII of 1876, that the legal 
representatives of the deceased have not been brought on the record, 
and that an order absolute for sale has not been obtained under S. 89 

of the Transfer of Property Act, all these do not constitute a , 

1 0.0. 165 ; 6 0.0. 61 ; 1 0.0. 166, B ; 8 0.0. 409 ; 1 0.0. 165, di$s. N 
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■/.— “O/i tAe ground of material irregularity or fraud in publishing or 
conducting it '—(Continued). 

I. — Material irregularity in publishing or conducting the sale.--(ConcZwded). 


(7j) The efiect of an order postponing the sale is to deprive the officer of all 
legal authority to hold it on the date previously fixed ; and his not 
being aware of the order is not material, so that the defect in the sale 
amounts to more than an irregularity in the conduct of the sale, 
and there is no necessity to prove substantial injury for setting aside 
the sale as void. 12 A. 96 ; 4 A. 332 ; 3 A. 701 ; 11 A. 333=9 A.W.N. 
115, B, 0 

(o) The sale of immoveable property by an Ameen on a close holiday is not 

illegal nor is it an irregularity in publishing or conducting the sale. 

3 A. 333 ; 2 A.W.N. 169 ; 3 A. 383, F. p 

(p) The holding of two separate sales for two separate decrees of the same 

property, is notan irregularity in the conduct of the sale. 2 A. 107.Q 

( 2 ) The non-issue of notice to a party concerned is not a . It is rather an 

irregularity in proceedings which are anterior to the publication or 
conduct of the sale. 10 Bom, li.R. 762 ; 26 0. 539, F, R 

(r) Failure to obtain sanction of the Financial Commissioner was a , and 

the fact that material loss may have resulted is cleai; for the reason 
that the Financial Commissioner might have refused his sanction 
altogether. No. 5 P.R. 1888 (No, 6 P.R. 1882, cited), S 

(«) (i) A sale in execution of a decree, which was held at an earlier hour 

than that advertised in the proclamation, is a 4 L.B.R. 123; 

16 0. 794, ; 24 0. 291, F. ’ ‘ j 

(li) It is only a material irregularity and not an illegality rendering the sale 
void. U.B.R. (1907), p. 9 ; see, also, (P.R. No. 96 of 1885, Civil). U 
(t) .The failure to pay deposit under r. 84, supra, does not invalidate the sale, 

but it IS a . 3 L.B.R. 225 ; 5 A. 316 ; 16 C. 83 ; 14 M. 227 ; 7 0. 

837 ; 6 B. 675 ; 12 M. 454, ctted. ’ y 

(u; Sale at an undervalue is a material ground for an application under this ‘ 
rule, if there has been any , as a proof of the applicant having sus- 

tained substantial injury ; but it does not in itself amount to an 
irregularity. P.R. No. 19 of 1884, Civil. yg 

(v) A judgment-debtor can object to a sale, after it has taken place, on 

account of alleged misdescriptjion of property m the sale proclamation. 

4 O.C. 379 ; S.0. 188, Fxp, X 

(w) A decree-holder must exercise the most scrupulous fairness in purchasing 

property and if he or his agent dissuades others from purchasing the 
property, that of itself is a sufficient ground for setting the sale aside. 

7 C. 346-9 O.L.R. 263 ; see, also, 1 A.W.N. 106 ; 2 A.W.N, 39, Y 


2 , — Fraud. 


(1) General. 

(a) The word— has been newly added in this rule. The Select Committee say 

** We think that the existing law as contained in S. 311 of the Code is 
defective, the omission in the section to refer to fraud as a ground for 
setting aside a sale having led some Courts to hold, that an order on 
an application setting up fraud as a ground for relief is, unlike 
an order made on an application under S. 311, a decree and open 
to second appeal. This result which often involves a considerable 
prolongation of these proceedings, is in our opinion undesirable. We 
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4.—** On the ground of material irregularity or fraud in publishing or 
conducting it.**— (Concluded). 

2. — Fraud— (Concluded). 

think that applications for the setting aside of sales should, so far as 
the procedure applicable to them is concerned, stand on the same 
footing, whether they are based on the ground of irregularity or on 
the ground of fraud.’* See “ Beport of the Select Committee.” Z 

(b) As to the applicability of the rule to fraud, see 8 W.B. 506 ; 7 B.H.C.A.C. 

974: ; 2 M. 264 ; 32 0. 1180, 1140 ; 11 W.B. 244. A 

(2) What is fraud? 

(a) A charge against a bidder that he and others have acted in such a manner 
as to prevent the best price from being obtained, does not of itself 

amount to ; nor will proof of this invalidate the sale to him. 

23 M. 227=27 I.A. 17 , 4 O.W.N. 227. B 

(fc) The mere fact of an agreement between the decree-holder, who has obtained 
leave to bid and another person, or the dissuasion of bidders, cannot 
be a ground for setting aside the sale. (Ibid). C 

(c) But the withholding of information about the agreement from the Court 

' by the decree-holder, when he obtained leave to bid, will lead to the 
setting aside of the sale. (loid). ' D 

(d) Where the above facts were not established by evidence, it was held that 

the was not proved. (Ibid). E 

(e) Where the facts fell far short of fraud and merely amounted to an irregu- 

larity, an application under this rule could lie. 19 W.B. 414. F 

(/) A sale cannot be set aside by the judgment-debtor on the ground of , in 

the absence of proof chat the auction-purchaser was a party to the , 

and that the came to the judgment-debtor’s knowledge subsequent 

to the confirmation of sale. 20 M. 10 ; see, also, 12 W.B. 48 ; L.B.B. 
Vol. I, Third Quarter (1900), p. 22 ; 12 W.B. 48, F. G 

((/) if the application of the judgment-debtor be regarded as one under this 
rule, it would be necessary to come to some conclusion or other upon 
the question of fraud, and unless it is found that the fraud came to 
the knowledge of the judgment-debtor within thirty days before the 
date of his application, the sale could not be set aside under r. 92, 
infra. 8 O.W.N. 333, H 

(h) Where the -objections waived by the judgment-debtor were (1) non-issue of 

fresh sale-proclamation when the sale was adjourned from time to time, 
and (2) a consequent inadequacy of price, it was held that he was not 
prevented from attacking the sale on the ground (1) that the sale- 
proclamation was never issued and was fraudulently suppressed by the 
decree-holder, and (2) that the inadequacy of price was also owing to 
his 11 O.W.N. 848=^6 O.L.J. 62. I 

(i) An application to sot aside a sale on the ground of— can be made under 

S, 244 of the old Code =8, 47 of the new Oode, even after confirmation 
of the sale. 2 A.L.J. 469=A.W.N. (1905), 162=27 A. 702 ; 26 0. 326 ; 
26 C. 727 ; 19 0. 688, B ; see, also, 7 C.W.N. 305=30 C. 142. J 

(J) A purchase by the deoree-holdet bonami at a less price than that for which 
he was permitted to bid, amounts to . 5 O.W.N. 266, K 
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5 .—“ That the applicant has sustained substantia! injury by reason of such 

irregularity or fraud. ” 

(1) Material irregularity— Substantial injury. 

(а) Mere material irregularity is not sufficient to vitiate a sale, unless it is 

proved that substantial injury has been caused by reason of such 
irregularity. 21 0. 66=s20 I.A, 176; 21 A. 311, 10 A. 506; 11 A. 
333=9 A.W.N. 115 ; A.W.N. (1898), 312 , 21 C. 66, B ; 5 A.* 86, D ; see, 
also, 12 M. 19 ; 9 C. 656, B and ; 20 M. 10 ; 20 M. 159 ; 18 A. 141* 
16 A.W.N. 9 ; 12 M. 19 ; 21 G. 63, B; 24:0. 291 ; 18 A. 37 = 15 A.W.N. 
154 ; 20 I.A. 176, B. L 

(б) Where, owing to non-issue of the proclamation of sale, a material irregu- 

larity occurred, it was necessary for the applicant to prove substantial 
injurj% 2 W.B. Mis. 2 ; 6 W.R. Mis. 45 ; 11 W.R. 114 ; 12 W.R. 
488 ; 15 W.R. 95 ; 19 W.R. 78 ; 2 N.W.P. 143 ; 22 W.R. 550. M 

(c) The sale ought not to be set aside, if the irregularity did not prejudice the 

judgment-debtor. 1 A. 212. N 

(d) The omission to state the amount of Government-tax payable in respect 

of the land to be sold is a material irregularity, and the judgment- 
debtor is prtma facie entitled to prove that he has sustained sub- 
stantial loss. 23 M. 628. 0 

(e) The mere omission to specify the amount of rent payable in respect of a 

tenure in the sale-proolamanion is not a material irregularity, though 
over-stating the amount of rent might constitute an irregularity 
tending to lessen the price at which purchasers might be willing to 
buy. 7 0. 723. P 

(/) Where a sale is held before the expiry of thirty days as required by r. 68, 
supra^ the irregularity amounts to an illegality, and the judgment- 
debtor could set aside the sale without proof of substantial injury. 
11 A. 333=9 A.W.N. 115 ; 10 I.A. 25 ; 7 0. 84 ; 7 0. 466 ; 11 C. 74 ; 
7 0. 730 ; 8 0. 932 ; A,W.N. 1885, p. 304 ; 9 A. 511 ; 7 A. 289, JR. Q 

(g) Substantial injury must be proved before the sale is sefc aside. Ibid. (Per 

Brodhurst, J., dissenting). R 

(h) An error in specifying the Government Revenue in the notification of sale 

amounted to an irregularity, on proof of substantial injury to the 
judgment-debtor, but a petition for postponement by the judgment- 
debtor amounted to an admission by him that tbe notification was 
correct or that there was no such irregularity as would be likely to 
mislead. 3 I.A. 230=26 W.R. 44, affirming ; 19 W.R. 227. S 

(i) Whore the sale was for an inadequate price owing to the hour of sale not 

having been fixed and the consequent paucity of bidders, it was held 
that there was substantial injury to the debtor. 24 0, 291 ; 21 0. 66 
= 20 I.A. 176, exp, T 

(J) Where on account of material irregularity in the conduct of tbe sale, tbe 
price realised is much below the true value, the ordinary inference is 
that the low price is a consequence of the irregularity. 20 M. 159. U 

(ft) Where tbe legal representative of a judgment-debtor was not brought on 
the record after his death and before the sale, it was held that the 
purchaser acquired a valid title, as no substantial injury resulted from 
such omission. {Per Jardine. J)^ 19 B. 276. , Y 
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S.—''Tbat the applicant has sustained substantial injury by reason of 
such irregularity or fraud.'"' —(Continued). 

(Z) Although the above is an irregularity, it does not vitiate the sale as no 
substantial injury has resulted. (Fer Banade, J). {Ibid). See, also, 12 
A. 440*10 A.W.N. 103. But see 22 M. 119 ; il2 A. 440, diss ; see, also, 

27 I.A. 216. W 

(w) Material irregularity and substantial injury will not suffice ; but it must 
be proved that; the injury occurred by reason of such irregularity. 

1 O.C. 155; 6 0.0.61; 1 0.0. 165, E ; 8 0.0.409; 1 0.0. 155, diss ; 
sec, also, 1 0.0. 14 ; 18 A. 141 = 16 A.W.N. 9. X 

(vj) In the case of inadequacy of price, it must be proved that it has been 
caused by irregularity in proclaiming the sale. 1 O.C. 186 ; 6 O.C. 61 ; 

1 O.C. 186, B. Y 

(o) An incorrect statement of the profits in the sale-proclamation and the 
omission to mention any reversionary right in a house are not grounds 
for substantial injury. S.C. 188 ; 4 O.C. 379 ; S.C. 188, exjp, Z 

(jij) A suit to set aside a sale held under Act I of 1895 (Public Demands Recov- 
ery), on the ground that there were irregularities in the certificate 
proceedings, is barred, on failure of proof of substantial injury to the 
plaintiff. 5 O.L.J. 240 {F.B.)=2 M.L T. 153. A 

(( 7 ) An execution-sale held at an earlier hour than that notified in the procla- 
mation is a material irregularity. But the sale can be set aside only 
on proof of substantial injury. U.B.R. (1907), Civil Procedure Code, 

9 ; 7 A. 289, 676 ; 21 C. 66 ; 24 C. 291 ; 20 M. 159 ; 14 W.R. 320 ; 26 W. 
R. 328 ; 10 I.A. 25 (P.C.) ; 15 I.A. 171 (P.C.)*12 M. 19 ; 27 I.A. 216 
(P.C.)=23 B. 337 ; and 6 C.VV.N. 48, B. B 

(r) Whore a sale-proclamation under r. 66, su^pra^ stated only the khasra 
numbers but omitted to specify the properties, viz., a tea garden and 
the attached buildings, and there was no indication in the proclama- 
tion that the above properties were intended to be sold, such a proceed- 
ing was a material irregularity, and the sale was actually prejudiced. 
47 P.R. 1905. C 

(s) The non-payment of the 26 per cent, deposit at the time of sale is a mere 
irregularity and it cannot afiect the sale, unless substantial injury is 
caused to the judgment-debtor. A.W.N. (1905), 263 ; 5 A. 316, declared 
to be no longer law ; see also 3 L.B.R. 226 ; 5 A. 316 ; 16 C. 33 ; 14 M, 
227 ; 7 C. 337 ; 5 B. 676 and 12 M. 454, E. D 

(Z) A sale-proclamation could not be said to have caused substantial injury to 
the mortgagors within the meaning of this rule by reason of the words, 
Koi deriaft naliin Ima. P.R. No. 30 of 1899. E 

(2) Presumption as to irregularity and injury. 

(а) The mere fact that there has been a material irregularity in publishing a 

sale, cannot entitle a Court to presume that substantial injury has 
been caused. 7 C. 780=9 C.L.R. 341 ; 3 C. 542, ccmsidered ; sec, also, 
11 C. 658 ; 9 C. 656 and 11 C. 200, disc. P 

(б) But whore both substantial injury and material irregularity have been 

proved, the Court may presume that the injury is due to such irregu- 
larity. (Ibid). G 

(c) The injury must be proved by evidence to be the result of the irregularity. 

11 0. 668 ; 18 A. 141=16 A.W.N. 9. H 
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S.—^'Tbat the applicant has sustained substantial injury by reason of 
such irregularity or fraud ''' — (Concluded). 

(d) Where there is no evidence to connect the irregularity and injury, it must 

appear to the Court before it sets aside a sale, that the injury is the 
reasonable and natural consequence of the irregularity and attribut- 
able to it alone. 11 C. 74. 

(e) Where the material irregularity in publishing or conducting the sale, was 

the notifying of an incumbrance which did not really exist, and which 
must, in the ordinary course, lower the value of the property, it might 
fairly be inferred that the irregularity in the conduct of the sale, was 
the cause of the inadequacy of the price. 20 C. 599 ; 9 0. 656 and 
11 G. 200, JR ; see 6 O.W.N. 836 ; 20 0. 599 ; 24 C. 291, relied on ; 6 
O.W.N. 44, at p. 48. J 

(/) It might fairly bo inferred that the lowness of the price has been caused 
by irregularity. 6 O.C. 61. K 

(^) Where, contrary to the express order of the Court to sell the property at 
the premises, the sale was advertised to take place at the Court-house, 
even though the sale was in fact conducted at the premises of seme of 
the buildings advertised for sale, there was a serious irregularity, 
which may well be presumed to cause substantial injury, and the sale 
could be set aside without proof of substantial loss. 132 P.R. 1906 ; 22 
A. 140 ; 23 M. 227 (P C.) ; 24 C. 291 ; 30 C. 1 ; 32 0. 542 ; 20 A. 412 
and 30 P.R. 1899, B. L 

(3) Necessity for evidence. 

(а) There must be evidence. 10 I. A. 25, 30=59 C, 666. M 

(б) The evidence must be direct. 21 C. 66 = 20 I. A, 17G; 18 A. 37 = 15 

A.W.N. 164. N 

(c) A Court cannot, without evidence, and upon a mere supposition, find that 

an irregularity did cause injury ; and the amount or nature of the 
evidence depends upon the circumstances in each case. 32 C. 502. 0 

(d) The Select Committee have altered the language of the proviso in order to 

meet the doubts which have been raised as to the evidence upon which 
the Court can act. 21 0. 66 =20 I. A. 176. P 

(c) For setting aside a sale, there must be evidence of circumstances which 
will warrant the necessary or reasonable inference that the inadequacy 
of price is the result of the irregularity. 8 O.W.N. 686=31 0. 815 ; 24 
0. 291 ; 6 O.W.N. 48 ; 20 M. 158 ; 11 A. 37 ; 20 C. 599 ; 6 O.W.N. 44, 
689, R. See 18 A. 37 =15 A.W.N. 154. ' Q 

(X) Substantial injury. 

Injury means loss which is wrongful, and when a person loses what he has 

been in the habit of wrongfully gaining, it is not or injury of any 

sort or kind. 7 O.W.N. 439. R 

91 . The purchaser 1 at any such sale in 
execution of a decree may apply to the Court 2 
to set aside the sale, on the ground that the 
judgment-debtor had no saleable interest 3 
in the property sold. 


Application by 
purchaser to set 
aside sale onground 
of judgment-debtor 
having no saleable 
interest. 
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O- XKI, r. 91] &ot y of 1908 (code OF OIVIIi procedure). 

(Notes). 

oia Act. 

This rule corresponds to S. 313 of the old Code. 

Distinction. 

The words “ in execution of a decree ” have been newly added, while the words 
“the person Whose property purported to be sold” have been 
condensed into “the judgment-debtor and the word “ therein ” has 
been changed into the words “in the property sold.” The clause 

“and the Court may make order fit,” and the proviso 

found in the old section are omitted, but they are incorporated as a 
proviso to sub-rule (2), r. 92. 

(General). 

(1) Application of the pule. 

(а) Tho rule does not apply to the case of a purchaser who wants to set aside a 

sale on the ground of deficiency in the area of the land sold. 27 G. 
264=4 C.W.N. 13. S 

(б) (i) The purchaser cannot apply where there has been a misrepresentation 

or concealment in the notification of sale on account of which he has 
been induced bo pay more price than the property is really worth. IJt 
is only when the property turns out to have no existence or to be of no 
saleable value that the Court can set aside the sale. 10 0 . 368. T 

(ii) His only remedy is by suit. 10 C. 368 at p. 372. U 

(c) Tho rule has no application where the judgment-debtor has no saleable 
interest in a portion only of the property. 9 0. 626 ; 27 A. 537. Y 

(f?) The fact that the property is subject to a mortgage is not sufficient to 
sustain tho plea that the person whose property has been sold has no 
saleable interest, 9 C. 506=12 O.L.R. 488; 9 A. 167=7 A.W.N. G ; 
9 G, 506, B. But see 8 O.L.R. 468. W 

(e) The rule does not apply where, of two judgment-dsblors, one has the entire 
interest, whilo the oth<!r has no interest. 22 0. 5C5, 573. X 

(/) It is only persons who innocently and ignorantly purchase property which 
turns out to bo of no saleable value that can apply under this rule. 
Persons who know that the judgment-debtor has no saleable interest 
and yet purchase the property cannot apply. 3 A. 527 = 1 A..W,N. 
19 ; see also 4 A.W.N. 338. Y 

(2) Limitation Act XY of 1877, Arts. 166 and 172. 

(a) “ The Code contemplates the confirmation of a sale of immoveable property 
immediately on the expiry of the thirty days allowed by Art. 166 of 
the Limitation Schedule. But the period allowed for an application 
to set aside a sale on tho ground that the judgment-debtor has no 
saleable interest therein is sixty days (Art. 172). The result is that 
in some provinces, the confirmation of sale is delayed for sixty days, 
whilst, in other provinces, sales which have been already confirmed 
are liable to be sot aside. The Committee think that in the matter of 
limitation an application under S. 313, corresponding to this rule, 
should be brought into line with an application under S. 311 =r, 90, 
swpm, and they, therefore, propose to repeal article 172 and to 
amend article 166 so as to include applications under S, SIS.”" 
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General— (ConcZft^Jei). 

Statement of Objects and Reasons. Select Committee’s Report. Notes on 
Schedules, Schedule IV. See also Limitation Act IX of 1908, Art. 
166.” Applications. Z 

(6) For cases barred under Art. 172, Limitation Act, see 2 O.L.J. 506. A 
“TAe purchaser*** 

(ij) An auction-purchaser may himself apply to set aside the sale on the 
ground of the judgment-debtor having no saleable interest. 1 N.L.R. 
167 ; 26 C, 727 (732), R. B 

(b) The purchaser of an estate, which has been sold for arrears of revenue, 
cannot seek to set aside the sale on the ground that the judgment- 
debtor had no saleable interest in the property at the date of sale. 
2 C.L.J. 606 ; 31 1.A. 176, R, C 

(<j) A judgment-debtor, who might have objected to a sale in execution of a 
decree against him, and who might have appealed against the order for 
sale, has no right, after the sale, to raise the objection that the property 
sold was not legally saleable. A.W.N. (1907), 193=4 A.L.J. 519 = 29 A. 
612 ; 7 A. 641 ; 26 0. 727, F. D 

2 , — “ May apply to the Court.*' 

<(1) Jurisdiction of the Collector* 

A purchaser at a sale in execution of a decree, which had been transferred to 
the Collector for execution, could apply to the Civil Court under this 
rule, and the Collector had no jurisdiction to entertain his application. 

9 A. 43=6 A,W.N. 289 ; 11 A. 94. B 

(2) Representative— Notice. 

Before a sale can be set aside, notice must issue to the judgment-debtor’s 
representative, although the rule makesjjno express provision for his 
appearance. 7 B, 424. F 

3*'— Saleable interest" 
v(l) Saleable interest— meaning* 

{a) The term refers to cases in which the purchaser buys property which 

turns out to have no existence at all or to be of no saleable value. 

10 0. 368; RM, 101. G 

{b) The term means nothing to sell ” and is not merely confined to cases 

where the judgment-debtor^s interest is unsaleable by prohibition of 
law or otherwise. 5 A. 577. H 

EXAMPLES, 

(i) A purchaser can apply to set aside the sale, where, in execution of a decree 

against a person previously adjudicated as an insolvent, portions of his 
property which have vested in the Official Assignee are attached and 
sold. 9 0, 217 = 12 C.L.B, 60 = 11 C.L.B. 389. I 

(ii) Where, in pursuance of an attachment in execution of a decree, the sale of 

certain property was fixed for a certain date, and in the meantime the 
same property was attached and sold in execution of another decree, 
the auction-purchasers, who purchased the property at the sale held 
subsequently under the first attachment, were entitled to apply to set 
aside’; the 'sale on the ground that the judgment-debtor had no 
saleable interest, 6G.L«B.85. J 
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92 . (1) Where no application is made under rule 89, rule 90 

Sale when to be- where such application is made and 

come absolute or be disallowed ^ , the Court shall make an order con- 
set aside. firming the sales, and thereupon the sale shall 

become absolute 

(2) Where such application is made and allowed, and where, in 
the case of an application under rule 89, the deposit required by 
that rule is made within thirty days from the date of sale, the 
Court shall make an order setting aside the sale ^ : 

Provided that no order shall be made unless notice of the appli- 
cation has been given to all persons affected thereby. 

(3) No suit to set aside an order made under this rule shall be 
brought by any person against whom such order is made 

(Note s). 

Old Act. 

This rale corresponds to Ss. 312 and 314 of the old Code and also to S, 257 of 
Act VITl of 1859. 


Distinction. 

In sub-rulo (1), the clause “ if no such application as is mentioned in the last 
preceding section be made ” is changed into “ Where no application is 
tuade under r. 89, r. 90 or r. 91,” while the words if such application 
bo ” are replaced by where such application is.” The words “ the 
objection be are omitted after ‘‘where such application is made.* 
The word “ pass ” is changed into “ make,” and the words “ as regards 
the parties to the suit and the purchaser ’* are also omitted after the 
words “ oonfiriuing the sale,” The words “ and thereupon the sale 
shall become absolute ” correspond with S. 814 of the old Oode. 

In sub-rule (2), the clause “If such application be made” is changed into 
“Where such application is made,” and the words “if the objection 
be” are again omittod before the word “ allowed.” The clause “and 
where, in the case of an application under r. 89, the deposit required 
by that rule is made within thirty days from the date of sale ’* is 
newly inserted here and it corresponds to the 4th para of S. SlO-A of 
the last Oode, The proviso to sub-rule (2) is also new and it corres- 
ponds to the proviso to S. 813 of the old Code. 

In sub-rule (3), the phrase “on the ground of such irregularity” is omitted 
after “ set aside,” while the words “ an order passed under this section ** 
are changed into “ an order made under this rule.” The words “ by 
any person against whom such order is made ’* are again substituted 
for the words “ by the party against whom such order has been made.” 

(General). 

<(l) AppUoation of the rule. 

{a) The provisions of this rule apply to applications made under r. 90 and to 
those onlv. 2 A. 108. But now this rule ohansrea the law. W 
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General — {Gmtimied)- 

(h) Tho rule does not apply to execution -proceedings held under the Public 
Demands Recovers Act I of 1895 (Bengal). 10 C.W.N. 347 = 3 O.L.J. 
236 = 33 C. 461 ; 29 C. 73, relied on. But see 11 C.W.N. 745 = 34 0. 
787. L 

(2) Act YIII of 1859, S. 257. 

applied only to sales held after that Act came into operation. 1 W .R. 204.M 

(3) Act I of 1895 (Public Demands Recovery), S. 10. 

Non-service of the notice under does not affect the validity of the certifi- 

cate itself and it is a mere irregularity. No suit to set aside a sale on 
the ground of non-service of notice can lie under this rule or S. 244 = 
S. 47 of the iDresentCode. 11 C.W.N. 745 = 340. 787 ; 23 0. 775 (P.C.), 
examined and expl, N 

(4) Appeal. 

(a) ^An lies from an order under this rule under S. 688 of the old Oode= 

S. 104 of the present Code and' 0. XLIII, r. 1 (j). 4 M.L.T. 96 ; 30 M. 

507, B. 0 

(b) An order passed under the first clause of this rule, after an objection under 

r. 90 has been disallowed, is appealable under art. (16) of S. 688 of the 
old Oode=0. XLIII, r. 1 (j). 7 A. 253=5 A.W.N. 17. See, also, 9 A. 
411 = 7 A.W.N. 58 ; 2 A.W.N. 117. P 

(c) An ^lies from an order confirming sale, after disallowing objection. 9 

A. 411=7 A.W.N. 58. See, also, 31 A. 230, 233. Q 

(d) Where the matter falls under S. 47 = S. 244 of the old Code, there is an 

and also a second . 6 C.W.N. 124 = 28 C. 4 ; 31 C. 385 ; 3 C.W.N. 

288. H 

(e) iq'o lies from an order refusing to restore to the file an application dis- 

missed for default. 27 C. 414 , 11 M. 319 ; 10 B, 438 ; 8 C.W .N. 160.S 

(f) No second— —lies. 3 C.W.N. 333 ; 18 C. 422 ;* 23 B. 631 ; 21 C. 799 ; 22 

C. 802. T 

(g) Where the auction-purchaser is made a party to the proceedings, he can 

appeal against tho order setting aside tho sale. 2 A. 352; 2 A. 895. U 

(/t) Where an order is passed by a Collector under N.W.P. Tenancy Act II of 
1901 setting aside a sale under this rule, no appeal hes against the 
order either to the Civil Court or to the Board. 2 A.L.J. 130 = A.W.N. 
(1905), 65. Y 

(6) Letters Patent, 1865, Ss. 15 and 36. 

of the High Court must he treated as qualifying S, 257 of Act VIII of 1869. 

4 B.L.R.A.C. 181 = 13 W.R. 209. W 

(6) . Limitation Act, Art. 12. 

• gives protection to b 07 ia fide purchasers at judicial sales, who need not 

' inquire into their accuracy or legality, and a short period of limitation 

is provided within which suits to set aside such sales may be brought, 
26 B. 337, 351, 352=5 O.W.N. 10. X 

(7) Right, title and interest— Limitation Act, Schedule II, Art. 12 (a). 

) J (a) A sale in execution of a decree does not affect the right, title and interest 
of persons other than the judgment-debtor. ,4L.B.R. 40. Y 
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(Concluded). 

(b) Ai'b, 12, ol. (a) of the second Schedule of the Limitation Act only refers to 
suits by persons bound by confirmation of sale under this rule, and not 
to suits by persons other than the purchaser or the parties to the suit 
in execution of the decree of which the sale was held. (Ibid.) Z 


(8) Revision. 

Whore a Court wrongfully sets aside a sale or refuses to set it aside, its order 

may be subject to , if the facts fall within S, 115 of the present 

Code. 20 C. S, 11 ; 9 M. 145; 24 M. 311, 315 ; 21 B. 681 ; 13 W.R. 

260 . ^ 

(9) Rules of Practice (Madras High Court), paras 9 and 10. 

Para lO in Form No. 56 of the Civil Rules of Practice does not apply to a party 
who fails to comply with para 9. The provision in para 9 is rnerely 
directory and cannot be said to be a condition of sale, and if it was 
in tended to be more than directory, it would be ultra vires as incon- 
sistent with this rule. 15 M.L J. 406. ® 

Note . — 'Both paras 9 and 10 have now been deleted from the Form. 

/,— ‘ * Disavowed . ' ' 

The word in this rule has no reference to an order passed on an appeal, 

but refers to the disallowance of the objection by the Court before 
which the proceedings under rule 00 are taken. 11 C. 287. C 

i^ecessity for formal decree. 

No docroo need be drawn up in respect of an order passed under this rule, 
dismissing an application to set aside a sale. 32 C. 175 ; 6 C.W.N. 
283, D ; see, also, 9 C.W.N. 283. ^ 

2.—“ Sljat! make an order confirming the saie.'' 

(1) Application to confirm sale not a step in aid of execution. 

As tho Court is bound to confirm a sale after thirty days, even in the event of 
no application under r. 90, an application to confirm the sale cannot 
be regarded as one in aid of execution, even though it is made by the 
dooroo-holdor as purchaser. 9 C.W.N. 193 — 31 C. 1011, 1013. B 

^2) Alienation by purchaser before confirmation. 

An auction-purchaser of immoveable property who has paid the amount hid, 
is not prohibited by any law or ruling, from alienating his rights in 
the property purchased, notwithstanding that the sale may need 
confirmation after the lapse of a month. 1872, Select Case, Part X, 
No. 49. 

,(3) Confirmation, effect of. 

(<z) The order of confirmation bound the purchaser and both the parties, 
although tho purchaser could not apply under r. 90, after 

confirmation. 3 A. 554, 659. Gr 

(b) Where an auorion-sale is impugned by an applicant on the ground of fraud 
of the decree-holder, and the application is rejected and an appeal is 
preferred, any— between the date of the rejection of the application 
-and the hearing of the appeal vvili not affect the applicant. 6 C.W.N. 
283. H 
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“ Shall make an order confirming the sale.' ^—(Concluded), 

(c) The confirmation of a sale under this rule is only “ as regards the parties 
to,the suit and the purchaser.” 1 L.B.R. 1900, Fourth Quarter, p. 53.1 

(4) Confirmation before objection. 

{a) Where the precipitate action of the Court has led to the confirmation of sale 
before the time allowed for filing objection has expired, whether or 
not that Court could entertain such objections after confirming the 
sale, the High Court must interfere and see that such objections are 
heard and determined, before the sale is confirmed or becomes 
absolute. 0 A. 411 ; 1 C. ii26, B. J 

(b) Where a first application on behalf of a minor to set aside a sale under 
r. 90 was rejected, and the sale was confirmed, and a second applica- 
tion was again made, which was also rejected on the ground that the 
Court could not entertain any objection after confirmation, it was 
held that, having regard to S. 7 of the Limitation Act, the second 
application was not barred and the judgment-debtor had every right 
to make it, and the Court should have dealt with it before proceeding 
to confirm the sale. The order disallowing the objection and the- 
order confirming the sale having been set aside, the case was remanded 
for disposal of the objections. 9 A. 411. K 

(5) Confirmation after reverBal of decree— Power of Court. 

Where a sale in execution of a decree has taken place pending an appeal, and 
the decree has been reversed, the Court executing the decree cannot, 
after such reversal, grant confirmation of sale. 10 A. 83 ; 2 B. 540, 
B. See, also, 7 A.W.N. 287. L. 

(6) Confirmation before thirty days. 

No order confirming a sale made in execution of a decree should be made under 
this rule, until thirty days has elapsed within which an application 
under r. 90, suiira^ can be made. (P.R. No. 19 of 1884, Civil [BarhUij 
and Burmy^ JJ.). M 

(7) Duty of Court. 

The executing Court is bound under this rule, to pass an order confirming the 
sale, if the sale is not set aside before the expiry of the period of limi- 
tation prescribed for application under rr. 89 and 90 of this Order. 
92 P.R. 1907 ; 24 0. G82 ; 31 C. 1011, B. See, also, 31 0. 1011=9 O.W. 
N. 193. N. 

(8 Parties bound by sale. 

The old section provided that the Court confirming the sale confirmed it as 
regards the parties to the suit and the purchaser. 4 L.B.R. 40. O 

“ The sale shall become absolute'' 

(1) Sale becomes absolute, when. 

S. 314 of the old Code corresponding to the third and fourth clauses in sub- 
rule (1) of this rule, provided that no sale was absolute , until it was 
confirmed. See 11 C. 287, 292 ; 7 A, 263, 255 ; 9 A. 411 ; 24 C. C82 ; 
20 0. 8 ; 19 W.R. 227 ; 18 A. 141, 145. See, also, 19 M. 2l9, 228 ; 
P.R. No. 95 of 1885 (OivU). P' 

(2) Sale-certificate. 

All irregularities are cured by the . 6 A. 142, 167=9 I. A. 182, 196 ; 2 B. 

540,641. Q> 
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3,-- Tbe sale shall become absolute,''— (GomludeA). 

(3) Title of purchaser. 

(а) No title is guaranteed to the purekaser beyond the fact that he shall have 

the rignts and interests belonging to the iudgment-debtor, 

(1900), Pourth Quarter, p. 63. R. 

(б) Although an auction-purchaser does not acquire a full title till the confir- 

mation of sale, upon general principles he may have equitable rights, 
arising out of the purchase, till the date of the confirmation of sale. 
7 C.L.J, 1. See, also, Seleet Case, Part X, No. 49. S. 

(c) Where a sale was set aside, and the same property was sold in execution of 
another decree, and the first sale was subsequently confirmed, it was 
held that the purchasers at the second sale acquired their title when 
the first was set aside, and therefore their title was not afiecbed by 
the confirmation of the first. 22 A. 168 = 20 A. W,N. 31. T 


“ Deposit required by that rule is made within thirty days,** 
Deposit within thirty days. 

(n) An application to set aside a sale can be received even after thirty days, 
but before the confirmation of sale, but the discretion lies with the 
Judge. 18 W.P. 11 ; note contra, 1% W.R. 333. U 

(6) Where a deposit was made by a mortgagee more than thirty days after sale 
on the first day after the opening of Court after vacation, it was held 
that, having regard to the provisions of “S. 10 of the General Clauses Act 
(X of 1897), the ^money was tendered in time, 9 O.C. 214 (B) ; 19 A. 
140, B. Y 

5.—“ An order setting aside the sale,** 

(1) Bona fide purchaser— Sale, setting aside of. 

(а) ft canuot be laid down as a general rule that under no circumstance can a 

sale bo sot aside as against a bona fide purchaser. The Court must 
determine in each case whether it will be in accordance with justice, 
equity and good conscience, to set aside the sale. 20 W.R. 120 ; 
20 W.R. 123 ; B.Ii.R. (F.B.) 911. See, also, 21 B. 463. W 

(б) A purchaser will not be alfooted, if he is not concerned in a fraud, 24 W.^ 

R. 260. X 

(c) Ho will be afiocLod, if he is implicated. 1 B.L.R. A.O. 84, 86 ; 25 W.R. 

364 ; 20 W.R. 333 ; 10 M J.A. 454, 478. Y 

{d) Where a purchaser is not a party to the proceeding, the sale will not be set 
aside. 23 C. 867, 861. Z 

(2) Sale, setting aside of— Conditions. 

U the conditions of the rule ace satisfied, the sale will be set aside, unless the 
applicant has waived his right or has estopped himself from pleading 
irregularity. 16 1.A. 171 ; 12 H. 19 ; 15 M. 303 ; 17 M. 304 ; 7 0. 613 ; 
6 C.W.N. 42 ; 6 C.W.N. 48. X 


— ** No suit to set aside an order,, ,,by any person against whom such 

order is made, '* 


(1) Suitwilllie. 

(a) A — ^if the sale is invalid on any ground other than irregularity. 7 A. 450, 
462«6 A.W.N. 66 ; B,Ii.R. (F.B.), 911,913. See, also, 3 A. 206; 
7 N.W.P, 183. B 
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No suit to set aside an order., by any person against whom such 
order is made " — (Continued), 

(b) A if it IS not possible to raise the question in execution-proceedings. 

12 0. 597, 600 ; see, also, 3 A. 206. C 

(c) Where a certificate for recovery of cesses was made by the cess Collector of 

Burdwan under Act T of 1895 (Public Demands Recovery), and the 
certificate was ordered to be sent to the Court of Birbhum for execu- 
tion, and the sale was held by that Court, it was held that a suit to 
set aside the sale, on the ground that the Birbhum Court was not 
authorised under S. 223 of the old Code, was not barred by this rule. 
10 C.W.N. 347=3 O.L.J. 235 = 33 C. 451. D 

(d) Where the judgment-debtor was not aware of the proceedings. 11 W R 

297. E 

(e) Where, at a sale in execution, the property was purchased by decree-holder, 

and subsequently the same property was purchased by another decree- 
holder in execution of his decree, and on the application of the former 
decree-holder, the Court set aside the sale to the latter, it was held 
that the latter could bring a suit against the former to set aside the 
Court’s order, on the ground that the order was made at the instance 
of a purchaser under another decree, which was not satisfied. 3 A. 
112. F 

{f) Where the sale in execution of a decree by a purchaser is set aside under 
r. 90, supra, and the purchaser brings a suit to have the sale confirmed 
on the ground that there has been no irregularity in the publication 
or conduct of the sale, the suit will lie. 3 A. 564 = 1 A. W.N. 31; 
1 A.W.N. 35. G 

(g^) Where sales are held under Bengal Act VII of 1880 under a certificate, 
rr. 90 and 92 of this Order do not apply. A suit to set aside such a sale 
for irregularity is not barred. 14 C. 1 ; 14 O, 9 ; see 6 C.W.N. 246=29 
C. 94 ; 14 0, 9, F.; 26 C. 414, B. H 

(/i) Where a decree had been transferred to the Collector under S. 320 of the 
old Code=Ss. 68, 70 and 71 of the present Code, and the Collector set 
aside the sale before confirmation on the ground, that subsequent to 
sale the judgment-debtor made full payment of the decree-amount, a 
suit by the auction -purchaser in a Civil Court for a declaration that 
the sale had been improperly set aside and for confirmation would lie. 
19 B. 216. See, also, P.R. No. 83 of 1896. I 

(i) A suit will lie 

(i) Where the property sold is outside the jurisdiction. 23 W,R>. 233 ; 16 W.R. 

227 ; 17 0. 699 ; contra, 19 C. 13 ; 21 0. 639. See, also, 12 W.R. 41 ; 
5 A. 142, p. 167 ; L.R. 9 I.A. 182 ; 6 C.W.N. 246. J 

(ii) Where the Court has no jurisdiction to make the order for sale. 15 A. 

324. See, also, 16 W.R. 311 ; 6 B.L.R. App. 90 ; 6 M.H.C. 58. K 

(iii) Where the purchaser who is a vakil of the decree-holder is found to have 

acted in an underhand manner towards his client. 16 M. 389. L 

ij) A to contest an order setting aside a sale not warranted by the provisions 

of rr. 91 and 92, where the legal rights of the person bringing the suit 
have been injuriously afieoted by such order. 7 N.W.P. 183. M 
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6,—^* No suit to set aside an order., •.by any person against whom such 
order is made.' *— (Concluded). 


(2) Suit barred. 

(a) An order confirming a sale under this rule is an order against the judgment- 

debtor, though no application has been made under r. 90, su;pra, and 
a suit to set aside the sale for irregularity is barred. 3 Bom. L.R. 
403 = 20 B. 40. See, also, 7 A. 450=5 A.W.N. 65. See, also, 3 A. 701 = 

1 A.W.N. 62 , 6 N.W.P. 139. N 

(b) A suit cannot lie to set aside a sale in execution of a decree except by some 

person interested m the sale. A Judge cannot disturb a sale for 
irregularity, where the plaintifi has not established bis title to the 
property. (1879) Select Case, Part X, No. 47. See 3 A. 334. 0 

(c) Where a Collector to whom a decree was transferred held the sale but 

subsequently set it aside by an order under this rule, aud an auction- 
purchaser at the sale which was set aside brought a smt in a Civil 
Court to have the sale restored and confirmed, it was held that such a 
suit would not lie. IR A. 437=16 A.W.N, 136 ; 3 A. 564 and 9 A. 602, 
jR. and declared to be inapplicable by reason of the change effected by 
Act No. VII of 1888. 6 A. 314, B ; 5 N.W.P. 139 ; contra, 9 A. 602 = 
7 A.W.N. 110; 11 A. 375=8 A.W.N. 248 ; 3 A. 554=1 A.W.N. 31; 
11 A.W.N. 41 ; 20 A. 379=18 A.W.N. 81 ; 18 A. 437, overruled) 3 A. 
200, B. ; P.H. No. 83 of 1896. P 

(d) A suit to sob aside a sale on the ground of irregularity in the publication of 

the sale was not maintainable. 3 A.W.N. 264 ; 1 A W.N. 38. Q 

(c) The only suit barred under this rule is a suit to set aside the sale on the 
ground of irregularity. 1 O.L.J. 542, 549. H 

(/) A suit cannot bo maintained by the purchaser of a tenure under a private 
conveyance to set aside the i-ale held m execution of a decree for its 
own arrears in tbe absence of fraud. 10 0. 496. S 

(gf) Whore the money duo under the decree has been deposited before sale, an 
unregistered holder of a tenure may bring a suit to set it aside. B.L.R. 
Sup. Vol. 519 ; 6 W.Ii. Act X, 59. T 


*(8)^8. 254=8. 47 of the new Code. 

(a) Where the sale had to be impeached on the ground of irregularity, the 

decree-holder or the judgment-debtor or any person affected by the 
sale could apply under r. 90, eu/pra. But if it had to he set aside for 
fraud or want of jurisdiction in the executing Court or any other 

ground, then the application fell under . 26 C. 721 = 3 O.W,N. 

686 ; 8 A. 140 ; 15 A. 324 ; 16 A. 5 ; 12 A. 96 ; 9 M. 130 ; 6 M.H. 
C.R. 58. ^ 

(b) A sale of land being a proceeding in execution of a decree, any question 

relating to the setting aside of such'a sale was one relating to execution, 
and if the question was between the parties mentioned in S. 47 of the 
now Code, it had to he determined by the executing Court and not by 
a separate suit. 11 C. 376, 378 ; 17 0. 769 ; 18 0. 139 ; 5 M. 217. But 

see 11 0. 136 ; 16 A. 6. ^ 

4228 84 
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93 . Where a sale of immoveable property is set aside under 
rule 92, the purchaser shall be entitled to an order 

Return of pur- . , . , 

chase money m cer- for repayment of his purchase-money ^ witn oi 

lain cases. without interest ^ as the Court may direct, against 

any person to whom it has been paid. 

(Notes). 

Old Act. 

This rule corresponds to S. 315 of the old Code and also to S. 258 of Act \I[I 
of 1859. 

Distinction. 

The word “ when ” is changed into “ where,” while the phrase under Ss. 310-A, 
312, or 313 ” is changed into “ under r. 92,” The 2nd clause “ or 

when it is found.. ..judgment'deb tor.. saleable interest to be sold 

.. ..deprived of it ” is omitted. 

The phrase “ to receive back his purchase-money ” is substituted by “to an 
order for repayment of his purchase-money,” while the phrase “ from 
any person ” is substituted by “ against any person.” The word 
“ purchase- money” is also substituted by “ it.” The last clause of the 
old section, ms., “ The repayment of the said purchase-money.. ..may 
be enforced. . ..against such person.. ..for the execution of a decree 
for money ” is also omitted. 

(General). 

(1) Application of the rale. 

(a) Neither this rule nor its principle applies to a purchase in execution of a 
decree, where a judgment-debtor has a saleable interest in the property 
sold and the only error is regarding the extent of such interest. P.R. 
No, 131 of 1879 (Civil). W 

(5) The maxim of caveat emytor applies as between the auction-purchaser and 

the decree-holder in a suit by the former against the latter for compen- 
sation regarding loss resulting upon such error. {Ibid). X. 

(c) The rule does not apply when the title of the judgment-debtor to part only 
of the property sold is defective. 27 A, 537 ; 42 P.R. 1896 ; 23 A. 
355, Y 

(2) Act yill of 1859, S. 258. 

(a)' -applied only to cases where a sale had been set aside under circumstances 

which would under that Act authorize such a proceeding. The fact 
that the person, whose right and interest were sold, had no interest 
at all or less than was supposed, was no ground for setting aside the 
sale or refunding the purchase-money. 2 B.L.R.A.C. 82 — lOW.R. 
365. Z 

(6) But if there was an express assertion that the property sold was the property 

of the execution-debtor, the sheriff and the execution-debtor were 
bound by such warranty that one of them at least who had the purchase- 
money, was bound to restore it to the purchaser. The sheriff’s 
liability to the purchaser ceased as soon as the proceeds of sale were 
paid by him to the execution-creditor and the purchaser’s remedy was 
against the execution-creditor alone, 2 B. 268 ; 6 Bom. 0,0. comment’- 
ed upon. ^ 
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General — {Concluded), 

(c) A purchaser could recover the purchase-money, only when the sale had 

been set aside under S. 257 for irregularity. 4B,L.R. 11=12 

W.R. (F.B.), 8 ; 2 B.L.R.A.C. 82. B 

(d) The suit was dismissed, where it was brought under for refund of the 

purchasc-mone 5 % while the sale remained uncancelled, as applied 

only to cases where the auction-sale was cancelled. 3 B.L.R.A.G. 301 
= 12 W.R, 176. C 

(3) Appeal. 

No lies from an order refusing a refund of price to the purchaser. 12 A. 

397 = 10 A.W.N. 135. 

(4) Expenses of sale. 

The purchaser cannot be charged with the expenses of the sale. 6 A.H.C.R. 
309 ; Agra Misc. 1. * ® 

(5) Limitation Act XY of 1877, Sch. II, Art. 120. 

A suit by a purchaser for refund of the purchase-monev against the decree- - 

holder, who has received the same, is governed by , and limitation 

begins to run against him, when it is found that the judgment-debtor 
had no saleable interest in the property sold. 16 M. 361=3 M.L J . 364. F 

(6) Right to recoYer money expended for benefit of indigo factory. 

Where, before a sale has been confirmed, the purchaser takes possession, lays 
out money, and receives rents or profits, and he is turned out after- 
wards by reason of the reversal of such sale, he must get back the 
money laid out by him for the benefit of the estate in addition to his 
purchase-money and interest thereon and must account to the judg- 
ment-debtor for the profits received by him. 23 W.R. 393 ; 23 W.R. l.G 

(7) Sale by receiver. 

A— is not a judicial sale so as to come within S. 315 of the old Code, corres-- 
ponding to this rule. 1 O.P.L.R. 26; 3 0. 813, cited with api^rovalM 

(8) Small Cause Court. 

A suit by a purchaser for recovery of purchase-money is one cognissable by a 
. 8 Bom. L.R. 369. Sea, also, 114 P.R. 1908 ; contra 11 M. 269.1 

/. — Tte purchaser shatt be entitled to an order for repayment of 
bis purchase-money^*' 

(1) Conditions for refund. 

(а) The mere fact that, in some other proceeding between other parties, the 

Court decided that the judgment-debtor had no saleable interest, would 
not be a ground for refund. 16 M. 361, J 

(б) Where it is found that the judgment-debtor has any saleable interest in the 

property, there is no jurisdiction for the Court to refund, and the 
Court’s order for refund can be set aside on revision, 9 M. 437. See- 
also P.R. No. 131 of 1879, Civil. K 

(2) Madras City Civil Court— Application of purchaser for refund. 

Where, in execution of a deoreo of the Madras Small Cause Court, the property 
was sold and the purchase-money paid into the Madras City Civil 
Court, and the sale was set aside under r. 89, su^ra, and part of the 
purchase-money was remitted to the Small Cause Court in conse< 3 [uence 
of an attachment under a subseq^uent decree, the Madras City Civil 
Court had jurisdiction to entertain the application of the purchaser for 
return of the purchase-money. 21 M. 398. ^ 
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The purchaser shall be entitled to an order for repayment ot 
his purchase-money.*^— {Continued). 

(3) When is purchaser entitled to recover. 

(a) The mere fact that the auction-purchaser knew that he was purchasing the 
property of a minor or the fact that he did not ascertain whether or 
not the sale was justified by the terms of the decree, could not dis- 
entitle him to recover the purchase-money from the decree-holder. 

1 A. 5G8(F.B.) , 2 A. 780; 1 A. 568 (P.B.j, D. M 

{h) Being innocent of fraud and having purchased the property m the bona fide 
belief that the minor’s property was saleable, he was entitled to recover 
the purchase-money. {Ibid). {Per Pearson, Turner, Spankie and Old- 
field, JJ.). N 

(c) The auction-purchaser could aot recover the costs incurred by him in 

defending the suit brought by the minor, the suit being one he ought 
not to have defended. {Ibid). 0 

(d) The auction-purchaser being guilty of fraud, was not entitled to recover the 

purchase-money. Assuming that he was innocent ot fraud, since he 
purchased with the knowledge that the property was the property of a 
minor, without ascertaining whether the sale was justified by the 
terms of the decree, he could not recover the purchase-money. {Per 
Stuart, O.J.) {Ibid). P 

(4) Necessity for demand of purchase-money — Limitation. 

(а) There is no duty imposed on the decree-holder to repay the purchase-money 

to the purchaser, as soon as a sale is set aside. The decree-holder has 
no right to call upon the judgment-debtor to pay his debt a second 
time, until ho is compelled to refund the purchase-money to the 
purchaser. 17 M.L.J. 194=30 M. 209; 4 0, 415; 5 B. 29 ; 13 G. 
155, a. Q 

{b) Art, 178 of the Limitation Act governs the decree-holder’s application for 
a fresh sale, and time does not run until he is compelled to refund the 
purchase-money to the purchaser. {Ibid), R 

(5) Purchase-money, return of. 

{a) The purchaser is entitled to a — —where a sale has been set aside on the 
ground of tbo judgment-debtor having no saleable interest in the 
property. 5 Bom. 0.0. 83 ; 2 A. 299 , P.R. No. 157 of 1884 ; P.R. 
No. 45 of 1S8G, Oivil ; P.R. No. 45 of 1886 (Civil note); 7 P.R. 1897 ; 
contra 6 Bom. A.G. 258; 9 B.H.C. 92; 4 B.L.R. Ap. 35=15 W.R. 
196, note ; 2 A. 780 ; 2 A. 299, D ; 8 IVT. 101 ; A.W.N. 1905=2 A.L.J. 
244 = 27 A, 537. As to whether a suit for refund can lie, see 
“Suit by purchaser fob refund,” infra. S 

(б) The purehasor is entitled to a refund of the proportionate share of the 

purchase-money, where the rights of a person and his minor brother 
have been sold but the decree has beeu set aside regarding the minor 
brother’s share. 8 N.W.P. 67 ; 2 Agra 60 ; oontra 27 A. 537=2 A.L.J. 
244=A.W.N. (1905), 99. See, also, 3 M.L.J, 293; 28 0. 236 ; 17 M, 
228, P ; 42 P.R. 1896 ; 9 M, 437, F. T 

',(c) When a sale of immoveable property is set aside, the purchaser is entitled 
to a . 1 W.R. 55 ; 2 Agra 50. U 
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/.— '“T/ie purchaser shall be entitled to an order for repayment of 
his purchase-money.^*— {Continued ) . 

The purchaser liaa a right of suit against the person who has received the- 
money, if the Court omits to make an order. (Ibid). See, also, 21 M. 
398 = 8 M.L.J. 110 ; P.R. No. 183 of 1883 (Civil); P.B. No. 68 of 1885 
(Civil). Y 

(d) The right of iho purchaser to a is absolute, unless he has been guilty 

of any fraud or misrepresentation or unless he has guaranteed the 
validity of the sale under the decree. 6 W.R. 117. W 

(e) The purchaser cannot recover from the executioii-debtor, in the case of the 

reversal of the decree on appeal. Marsh 183 = 1 Hay 438. X 

(G) Procedure— Party. 

(a) The rule does not proscribe the procedure for finding whether the judgment- 

debtor has saleable interest ; but the conclusion from r. 91, supa^ as 
well as from general principles is that there must be a finding on 
proceedings to which the judgment-creditor was a party or at any rate 
of which he had notice. 18 B. 594. Y 

(b) The judgment-debtor was not a necessary party. 10 C.W.N. 274. Z 

(7) Suit by purchaser for refund. 

(a) A purchaser at a sale in execution of a decree can maintain a suit for 

return of purchaso-money when it is found that the judgment-debtor 
had no saleable interest in the property sold, and he is not limited to 
the special procedure in the execution department mentioned in this 
rule, a.e., ho has a double remedy. 5 A. 677 = 3 A.W.N, 130 ; 13 A. 383 
= 11 A.W.N. 138 ; 5 A. 677, F ; il M. 269 ; 5 I A. 116=2 C.L,R, 529 = 

3 C, 800 = 1 C. 55 = 24 W.R. 372 ; 114 P.R. (1908); 8 M.L.J. 194 ; 7 
C.W.N. 105 ; 5 C.W.N. 240; 23 A, 355,866 = 21 A.W.N. 101; 5 A. 677; 
13 A. 383 ; 17 M. 228; 5 T.A. IIG ; 2 A. 828 , 14 A.C. 337 ; 19 A. 545 ; 
21 A. 301; 22 A. 307, B.] 22 B. 788 ; 12 C.L.B. 331. But &ee 2 B. 258 ; 
2 A. 780 ; 2 B L.R.A.C. 82 ; 4 B.L.R. (P.B.), 11, .F , 1 A. 668 ; 3 
N.W.P. 67 and 2 Agra 50, D ; see also 15 B.L.R. 208 = 23 W.R. 306 = 2 
I. A. 131 = 11 B.L.R. 121 =19 W.R. 351 ; 49 P.R. 1394. A 

(b) The rule is an enabling one and not prohibitive of an independent action m 

a Civil Court. 10 C.W.N. 274 ; 32 C. 332, B. See, also, 2 Agra 
Rep. 60. B 

(c) (i) Before a— can lie, two things must occur, vis., (li it must have been 

found that tho judgment-debtor had no saleable interest and (2) the 
purchaser must bo deprived of the property. 3 A.L.J, 819 = A.W.N. 
(1906), 310. C 

(ii) A suit would not lie where the title of the judgment- debtor to part only 
of tho property sold is defective. 27 A. 637. D 

(d) In a against the decree-holder for misstatement of the property sold, it 

was held that the deoreo-holder was not liable where no loss had been 
proved by reason of the misdescription. 29 C. 370. E 

(e) Where joint family property was sold iu execution of a decree obtained on 

a mortgage executed by the father alone and aubseq^uently the son’s 

interests were exempted, in a against the decree-holder and che 

sons, it was held (1) that his remedy was not excluded by this rule, (2) 
that he could not recover anything from the decree-holders, (3) but 
that he had acquired a lien on the interests of the sons to the extent 
of four-fifths of the purchase-money. 1904 A.W.N. 101 = 23 A. 356 = 

‘ 21 A.W.N. 101. F 
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J.—^^The purchaser shall be entitled to an, order for repayment of 
his purchase- money* (Goyicluded ) . 


(/) Wiiera an auction -purchaser, after confirmation of the sale, succeeded in 
establishing his title to the property by a suit under r. 63, su^^ra, of 

this Order, it was held that a could not be maintained. 3 A.L.J. 

819=A.W.N. (1906), 310. G 

( 3 ^) Rights of a purchaser or his assignee for return of purchase-money are 
enforceable by suit as well as by the special manner indicated in this 
rule. 7 P.R. 1897, H 


'(8) Warranty of title. 

The effect of Ss» 313, 315 and 316 of the old 0ode = rr, 1)1, 93 and 94 of this 
Order is that the right, title and interest of the judgment-debtor passes 
to the purchaser at a Oourt-sale, subject to the condition that the 
purchaser may recover back his purchase-money when the judgment- 
debtor is found to have no saleable interest at all. The implied 
warranty of title in respect of sales by private contract cannot be 
extended to Court-sales except so far as such extension is justified by 
the prooessual law in India, vi^s., by S. 315 of the Civil Procedure 
Code. 17M. 228;5 l.A. 116, F; see, also, 3 A.L.J. 819=A.W.N. 
(1906), 310 ; 6 l.A. IIG, R ; 3 M.L.J. 293. See, also, 1 C.P.L.R. 26 ; 
2 A. 780. I 


Vi^ith or without interest.''* 


Interest. 

(a) A Court may refuse . 23 W.R. 1, 6 ; see also S A.W.N. 61=5 A. 564. J 

(5) Where a person claims more than what he is entitled to, the Court may 
refuse . 18 A. 883, 386. K 


(c) Tf the purchaser himself has contributed to the loss he has incurred, iuterest 
may be refused. 8 M. 101, 103. 


94, Where a sale of immoveable property has become absolute, 
Certificate to pur- the Court shall grant a certificate specifying the 
property sold and the name of the person who at 
the time of sale is declared to be the purchaser \ Such certificate 
shall bear date the day on which the sale became absolute. 

(Notes). 

Oia Aoe»i 


This rule and S. 66 of che new Code correspond to S. 316 of the old Code and 
also to S. 269 of Act VIII of 1859. 

IlDlstinction. 

The word when” is changed into “where,” while the phrase “in manner 
aforesaid” is omitted. The word “ stating” is substituted by “ specify- 
ing.” The words “ the date of the confirmation of sale ” are replaced 
by “ date the day on which the sale became absolute.” The phrase 

“ and, so far as regards the parties to the suit and persons 

claiming through or under them ” is omitted. The clause “ the title 
•to the property sold, shall vest in the purchaser from the date of such 
certificate, and not before ” is incorporated in S. 65 of the present 
^Oode, with the difference, that the title vests, “ from the time the pro- 
perty is sold ”, and not “ from the time when the saje becomes abso- 
lute.” 
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.(1) Appeal. 


(General). 


There is no from an order amending a sale-certificate on review, because the 

decree has been executed and the matter does not fall under S. 244 of 
the old Oode=S. 47 of the present Code. 3 G.W.N. 374. M 


(2) Limitation. 

The Law of is not applicable to applications for the grant of a sale-certificate 

under S. 31G of the old Code corresponding to this rule. 2 A.W .N. 362. N 


(3) Previous Codes. 

The Code of Civil Procedure before 1882 provided that confirmation was neces- 
sary before a sale could become absolute, and certificate had to he 
granted to the purchaser when the sale became absolute. 0 


(4) Registration Act, 1877, S. 17 (h). 

{a) A sale-certificate granted under this rule is not compulsorily registrable. 
5 A. 668 ; 6 A. 84 ; see, also, 11 B.H.C.R. 218 ; 9 C. 82«12 C.L.R. 1. 
But see 10 B.H.C.R. 435 ; 12 B.H.C.R. 247 ; 4 B. 165 ; 3 M. 37 ; 2 A. 
392; see, also, 8 B, 377. P 

(b) The question whether sale-certificates were compulsorily registrable under 

S. 17 of the Registration Act, was open to doubt. See 7 B. 254, 255 ; 
9 B. 472 ; 9 0. 82 ; 5 C. 226 ; 7 C.L.R. 115 ; 21 W.R. 349. Q 

(c) Sale-certificates are now exempted by S. 17 of the Registration Act, and 

S. 89 of the same Act also deals with such certificates. See, also, 9 P.R, 
1908. R 

(5) Stamp on sale-certificate. 

(а) The stamp is required for the certificate itself and an application for a 

certificate need not be stamped. 13 B. 670. S 

(б) The stanap-duty for a sale-certificate is payable, not by depositing the 

amount required to purchase stamps, but by the stamps themselves. 
9 B. 47. T 


Where a sate,. ..has become absotutCy the Court — a 
certificate .... the purchaser,^' 

(1) Certificate, construction of. 

(a) Where the order confirming the sale and the sale-certificate spoke of the 

“ right, title and interest ” of the debtor as having passed, it was held 
that the whole tenure passed and not simply the darpatni interest 
thereon. 29 0. 813. U 

(b) The certificate is only evidence of what has been sold but it is not conclusive. 

27 B. 334, 339 « 5 Bom. L.R. 217 ; 16 M. 207 ; see, also, 26 W.R, 401 ; 
12 W.R. 488; 17 W.R. 511 ; 17 W.R. 459 ; 15 W.R. 490; see, also, 
16 A.W.N. 36. Y 

(c) The sale-certificate confers title. 29 0. 682, 686. W 

(d) The Court refused to go behind the sale-certificate. 19 W.R. 276 ; 14 W.R. 

436 ; 22 W.R. 181. X 

(2) Certificate, conclusiveness of. 

(o) The certificate of sale is not conclusive as to the property sold. So far as 
regards the parties to the suit and those claiming through or under 
them, the certificate determines the date from which the property sold 
actually vests in the purchaser. 27 B. 834 == 6 Bom, L.R. 217. T 
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/.— « Where a sale., •.has become absolute, the Court ....a certificate.. •• 
the p urchaser. " — (Continued) . 

(6) Where a decree under which a sale takes place remains unreversed, and the 
sale under it has been confirmed, a sale-certificate will operate as a 
valid transfer of the property sold, notwithstanding that the sale has 
actually taken place at a time when the execution of the decree is 
barred by limitation. 11 C. 376 ; see, also, 7 C. 91=9 G.L.R. 53. Z 

( 8 ) Gases where certificate was unnecessary. 

(а) Where the sale was admitted, a certificate was unnecessary for upholding it. 

10 B. 444 ; 7 C. 199, 207 ; 5 M. 54, CO , 5 A 297 ; 9 0. 842, 843=12 
C.L.R. 448. But see 11 M. 296, at p. 300. See, also, 6 B. 139, 142. A 

(б) Where the question arose between the judgment-debtor and the purchaser. 

12 B. 589, 594 , 7 C.L.R. 115, 116 ; see, also, 7 B. 254 ; 5 A. 305 ; 11 M. 
296 ; 5 A. 305, R.\ W.R. (1864), 279. B 

(4) Representative of deceased purchaser. 

(a) Where a sj-le had become absolute, the Court should grant a certificate to 
the representative of the deceased purchaser. 24 B. 120. C 

(h) Where, before the sale in pursuance of a decree was confiimed, the decree 
was attached by a judgment-creditor of the decree-holder, it w'as held 
that the effect of the attachment was to place the attaching creditor 
in the position of the decree-holder so as to entitle him to have the 
sale confirmed under this rule and to take out a certificate of sale. 

11 C.W.N. 158. ^ 

( 5 ) Omission to obtain certificate. 

The more fact that a person has neglected to obtain a sale-cortifioate, although 
‘ the sale has been confirmed does not prevent tho purchaser from 
bringing a suit to recover the property. 15 A.W.N. 54 ; 5 A. 305 and 
17 B. 375, ; 3 A.W.N. 48 = 5 A. 305 ; coutra 2 A.W.N. 106. E 

Whether sale or sale-certificate confers title.— Sec. 65 . 

(1) General. 

Tho sale-certificate created a statutory evidence of transfer instead of the old 
method of transfer by a Bill of sale. 14 M.I.A. 496, 523. But see 
3 M. 37, 41 ; 9 0. 82, 87 ; 11 M. 296, 298 ; 3 M. 37, B ; 10 B.H.C.R. 435 
at p, 439 ; see, also, 4 B, 155 and 12 B. 693, which hold that the 
certificate transfers title. ^ 

(2) Estoppel. 

A purchaser at a Court-auction is not estopped from sotting up a title 
independent of that based on his purchase. 7 A.H.C.B. 146. G 

<3) Execution-sale, what passes at. 

(а) It is only the right and interest existing in the judgment-debtor at the time 

of the attachment and advertisement for sale that passes to the 
purobasor. 6 W.R. 223 ; 17 M. 228, 230 ; see, also, 6 N.W,P.-263, H 

(б) (i) The purchaser is guaranteed only the right, title and interest of the 

judgment- debtor. 6 I.A, 116=3 C. 806, I 

(ii) An auction-purchaser of the judgment-debtor’s rights and interests 
cannot seek to recover what his judgment-debtor’s could not have 
recovered. 8 Agra Rep. 194. J 
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“ Where a sate., .*has become absolute, the Court.,.. a certificate,, 
the purchaser,^*— ‘(Continued). 

Whether sale or sale-certificate confers title—Sec. 6s,~-(Gontinued)t 

(c) Tn the case of mortgage-suits, the right of the mortgagor at the time of the 
mortgage, and not at the time of the Court-sale, passes. 5 B. 8. K 

i(d) The right, title and. interest of the judgment-debtor with all the defects is 
purchased by the purchaser, 5 I.A. 126=3 0. 806 ; 17 M. 228 ; 16 B. 
197 ; 4 I.A. 247 ; 2 I.A. 131 ; 3 0. 198J; see, also, 1 A. 236 (F.B.) ; 7 A. 
677 ; 1 A. 240 (F.B.), F. Ii 

p(e) Personal obligations which do not affect the property do not pass to the 
purchaser. A purchaser is, therefore, not bound by an agreement to 
mortgage made by the judgment-debtor. 1 0. 337 ; see, also, 6 A. 47 ; 
110.341; lOM.I.A. 1. M 

>(fj Although, in ordinary oases, the right, title and interest of the debtor 
passes, in rent- oases, the tenure itself passes and not the mere right 
and interest of the tenant. 6 I.A. 47. N 

>(g) The purchaser gets what the judgment-debtor has, whether in his personal 
capacity or in his representative capacity. 4 C. 814; 22 W.R. 209; 

22 W.R. 522 ; 4 A. 381 ; 2 B. 670 ; 13 M. 15 ; 2 A.H.O.R. 261. 0 

But what the purchaser gets is subject to the same restrictions, to which 
the property is subject such as mortgages, leases, revenue and limita- 
tion. 10 W.R. 384 ; 7 B.H.O.R. 24, 26 ; 6 B. 490 ; 6 B. 193 ; 21 
W.R. 270 ; 3 O.W.N. 323 ; 3 A. 433 ; 13 A. 28 ; 6 C. 389 ; 6 B.H.O.R. 
220 ; 12 M.I.A. 366 ; 16 B. 197 ; see, also, 3 Agra Rep. 7 ; 3 A* 797. P 

.(i) Any increase in the judgment-debtor’s property between the date of attach- 
ment and the date of sale, will pass to the purchaser. 18 0. 164 ; 17 
I.A. 201. Q 

i(^) The purchaser gets subject to equities. 1 C.L.R. 296 ; 10 B. 463, 466. R 

»(k) Where property which has been mortgaged is sold and the vendor obtains 
the value of the property unencumbered, suppressing the fact of the 
mortgage, he is estopped from saying that the purchaser took the 
property subject to the mortgage. 5 M.I.A. 271 ; 9 A. 413 ; 3 B.L.B. 
407 ; 9 A. 690 ; 2 A.H.O.R. 316. S 

,(l) In an execution-sale, only the interest of the judgment-debtor passes, and 
no mure. If tho property had been transferred by the mortgagor to 
the mortgagee absolutely before the attachment, then nothing passes 
at tho sale. On the other hand, if there was a valid mortgage, the 
title of the mortgagor only passes to the auction-purchaser, vis,, the 
right to redeem the property ; and the mortgagee is not entitled to 
possession but for a declaration that the transfer to the auction- 
purchaser is subject to the mortgage. B.B.R. (1872-1892), Vol. I, 416. T 

. {m) What interest of the defendant passes is a^^mixed question of law and fact 
and it depends upon what can be sold and what is in fact sold. It 
cannot depend entirely on the form of the sale-certificate and the fact 
must be ascertained from the decree and the whole execution-pro- 
ceedings. 4 0. 142, 164. U 

4228 85 



672 


Act ¥ of 1908 (CODE OF civil procedure) [0. XXI, r. 94 

‘ ‘ Where a safe .... has become absolute, the C ourt .... a certificate .... 
the purchaser,'" — {Gontimted), 

Whether sale or sale-certificate confers title — Sec. 65. — (Continued), 

(4) Implied warranty of Caveat hJrn^jtor. 

There is no implied warranty by the execution-creditor of the title of the judg- 
ment-debtor, in the case of a sale of immoveable property in execution 
of a decree and the rule of “ Caveat Smptor ” applies. 4 Bom. A.O. 
114 ; 6 Bom. A.C. 268 ; 12 W.R. 41 ; 9 W.B, 566 ; 6 N.W.P. 168 ; 2 A. 
828. Y 

(6) Judicial sale -Private sale. 

A judicial sale transfers to the purchaser the judgment-debtor’s property 
against his will and places the purchaser m a higher position than 
that which the judgment-debtor by any private alienation could confer 
on him. 2 N.W.P. 38. W 

(6) Limitation Act XY of 1877, Sch. II, Art. 138. 

A purchaser at a Court-auction, while Act X of 1877 was in force, was bound 

under to bring a suit for possession of the property purchased by 

him within twelve years from the actual date of sale and not from the 
date of confirmation. 3 M.L.J. 267 = 17 M. 89. X 


(7) Pre-emption, 

An auctiou-purohasor had no right to pre-empt property sold to another person 
prior to the confirmation of his sale. 8 0.0. 202 ; see, also, 9 P.R. 
1903. Y 

(8) Reversal of decree before confirmation— Effect. 

Where property is sold in execution of a decree, but, before the sale is con- 
firmed, the decree under which the sale took place is reversed, the 
title to the property does not vest in the purchaser. A Court must 
refuse to grant the certificate, if, before it is granted, the decree is 
reversed. The person whose immoveable property is sold can g^et only 
his property and not the purchase-money. 4 A.L.J. 486 = A,W.N. 
(1907), 198=29 A. 591 ; see, also, 3 W.B. Act X, 145 ,* 10 A. 83 ; 25 C. 
175 ; 2 B. 640.. % 

(9) Title, vesting of. 

Principle, 

It will be seen on a reference to the rule that the title vests in the purchaser 
from “the time when the property is sold and not from the time 
when the sale becomes absolute,” A 

(a) The title does not pass to the purchaser until the sale is confirmed, and 
until confirmation , the judgment-debtor can transfer his interest so as 
to entitle the transferee to apply under r. 89, sttjpra, 17 M.L.J, 127 = 
80 M. 214 ; 26 M. 865, P,] 1 C.W.N. 279, diss,; see, also, 92 P.B. 1893 ; 
9 P.B. 1903; see, also, 7 A.W.N. 217. B 

(h) (i) The title of the auction -purchaser to mesne-profits or possession does 
not accrue until the sale-certificate has been obtained. 1902 A.W.N. 
146=24 A, 475 = 22 A,W.N, 146 ; 1887 A.W.N. 217 and 15 C. 64C, 
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/. — “ Where a sale,, has become absolute, the Court,, a certificate,, ,, 
the purchaser. '''-^(Concluded), 

Whether sale or sale-certificate confers title — Sec. {Concluded). 

(ii) But where property was sold ia execution of the decree of the Revenue 
Court, the property vested in the purchaser on the completion of the 
sale and the payment of the full price. The purchaser could there- 
fore maintain a suit for possession, although the sale-certificate might 
be an invalid document and the Collector had not put him into 
possession. 5 A. 297. D 

(c) Before the grant of a sale-certificate, the purchaser had an equitable 

interest in the property. 12 B. 5S9, 594 ; 7 B. 254, 256 ; 6 B. 139 ; 
9 B. 10 ; 11 B. 588 *, 10 B. 444= ; 10 B. 453. B 

(d) After the confirmation of sale, the title related back to, and the property 

vested at, the date of sale. 2 C. 141, 145 (F.B. ) ; 6 0. 389, 391, 392 ; 
see, also, 5 A. 305 (F.B.) ; 9 0. 842 ; 11 M. 296, 300 ; 7 0. 199, 207 ; 
7 N.W.P. 310. But see 15 0. 546, 552, F 

(e) Between the date of sale and the date of the confirmation, the purchaser 

gets an inchoate title, 19 A. 188=17 A.W.N. 14 , 18 B. 375, ap^^^rd. ; 
22 A. 168, 174 ; 12 C. 597, 601. G 

(/) When the certificate is granted, the title becomes absolute and relates back 
to the date of the sale. 2 C.W.N, 589, 590. H 

{g) Although an auction-purchaser does not acquire a full title till the con- 
firmation of the sale, yet, upon general principles, he* may have 
equitable rights, arising out of his purchase, before the date of the 
confirmation of the sale. 7 G.L.J. 1 ; 17 B. 375 ; 19 A. 188 ; 14 A.W. 
N. 54 MO B. 463 ; 2 C.W.N. 589 ; 11 C.W.N. 158 ; 15 L.R.A. 68 ; 24 
L.R.A. 449 ; 12 L.R.A. 62, B , ; 2 C.W.N. 689, 590. I 

(h) A party to the suit or his representative in interest cannot, after confirma- 
tion of the sale, dispute the purchaser’s title, as the order confirming 
the sale completes the title as against parties to the suit. 12 B. 589. J 


95. Where the immoveable property sold is in the occupancy 
Delivery of pro- judgmeht-debtor or of some person on his be- 

perty in oooupanoy half Or of some person claiming under a title created 
of judgment-debtor, judgment-debtor subsequently to the 

attachment of such property and a certificate in respect thereof has 
been granted under rule 94, the Court shall, on the application of 
the purchaser, order delivery to be made i by putting such purchaser, 
or any person whom he may appoint to receive delivery on his 
behalf in possession of the property, and, if need be, by removing 
any person who refuses to vacate the same 2 . 

(Note 8). 

oia Act. 


This rule eorresponds to S.*318 of the old Code and also to S. 263 of Act VIII 
of 1859. 
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Distinction. 

The phrase “ when the property sold” is changed into where the immove- 
able property sold,” while the phrase “ under S. 316 ” is replaced by 
“ under r. 94.” The words “ by the purchaser ” are also replaced by 
“ of the purchaser,” while the words “ by putting the purchaser ” are 
replaced by the words “ by putting such purchaser.” 


(General). 


(1) Appeal, 

An will lie from an order rejecting the application of the decree-holder, 

who is the purchaser, the order being one appealable under S. 244= 
S, 47 of the present Code. 13 M. 504 ; 27 0. 34. But see 29 A. 207 ; 1 C. 
W.N. 668 ; 13 M. 604. diss, ; 6 C.L.J. 749 ; 6 A.W.N. 45 ; 13 A.W.N. 


122 . 


K 


(2) Bengal Tenancy Act, S. 13. 

(o) Where the sale of a permanent tenure was confirmed without previous 

payment of the landlord’s fee as prescribed by , and the judgment- 

debtor objected to the auction-purchaser’s application for being put 
into possession under this rule on the ground that the sale was invalid, 
it was held that the judgment- debtor was not competent to make such 
an objection. 7 C.W.N. 591 ; 26 C. 603, D. L 

(6) But a judgment-debtor can oppose an application for possession on the 
ground that the sale was illegal, his occupancy holding not being 
transferable by custom. 26 0. 727. M 


(3) Limitation Act XY of 1877, Sch. II, Art. 178. 

(а) Though the grant of a certificate is a necessary preliminary to an applica- 

tion under this rule, such an application will be barred under , 

if not made within three years of the date of the certificate, that is to 
say, the date of the confirmation of sale. A.W.N. (1908), 162=5 A.L.J. 
516=30 A, 390 ; 3 B. 43S ; 17 B. 228, diss . ; A.W.N. (1883), 262, B.; 
see, also, 8 B. 257. N 

(б) JThe time is calculated from the date of the grant of the certificate. 37 B, 

228 ; 7 W.R, 60. But see 17^M, 89. 0 

(c) The rule of three years applies even in the case of the purchaser’s assignee. 

15 M. 331 ; 18 M. 144. P 

(d) A suit by the purchaser for possession may be brought within twelve 

years of symbolical possession being given to him. 16 0. 580 ; 24 C. 
715. Bat see 3 A.L.J. 234, where it is held that a purchaser cannot 
bring a suit for possession, although his application for possession is 
barred under this rule, since the matter comes under S. 47 »S. 244 of 
the old Code. 3 A.L.J. 234 ; 6 O.L, J, 749 ; 18 A. 36 ; 1 G.W.N. 668. 
But see 29 A. 463. Q 

{e) An application by a decree-holder holding sale-certificate for delivery of 
possession under this rule, is nob in strictness an application for 
execution of the decree, a direction of delivery of possession being no 
part of the decree. So, in the case of an application under this rule, 
Art, 178 and not Art, 179 must be applied. 4 M.L.T. 850 ; 8 B. 483 ; 
8 B. 257 ; 17 B. 228, F.; 18 M* 304, considered, K 
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/.— “T/»e Court shall, on the application of the purchaser, 
order delivery to be made.** 

(1) Delivery of proper i:y. 

The is a relief which follows peremptorily the confirmation of the sale. 

16 M. 203==2 M.L.J. 1. S* 

(2) Purchase of undivided share— Suit for partition. 

Where the application of the purchaser of an undivided share ir^n estate has 
been dismissed under this rule, a suit for partition by the purchaser 
IS not barred. 29 M. 294. T 

(3) Remedy by suit and remedy under this rule — Concurrent. 

{a) A suit for possession can he, even though the purchaser has not applied 
under this rule, the remedy by suit and the remedy under this rule 
being concurrent. 14 G. 644 ; 92 P.R. 1893 ; 14 P.R. 1893 ; 58 P.B. 
1888, not F ; 10 M. 53. But see 12 C. 169. XJ 

(6) A purchaser obtaining symbolical possession can sue for real possession.. 
22 B. 667 ; P.R. No. 103 of 1884 (Civil). Y 

(c) An assignee of the purchaser whose possession has been resisted by the 
judgment-debtor can sue for possession. 7 M. 594 ; 9 0. 602. W 

By removing any person who refuses to vacate the same.*' 

Decree-holder forcibly removing person in possession. 

A decree-holder entitled to possession of immoveable property is not entitled 
himself to forcibly remove the judgment-debtor from the house but 
the bailiff can, and his power includes every thing essential for the 
purpose, 6 Bom. L.R. 977. A. 

96 . Where the property sold is in the occupancy of a tenant 
Delivery of pro- Other person entitled to occupy the same and a 
perty in occupancy certificate in respect therecf has been granted 

of tenant. under rule 94, the Court shall, on the application 

of the purchaser, order delivery to be inade^ by affixing a copy of 
the certificate of sale in some conspicuous place on the property, and 
proclaiming to the occupant by beat of drum or other customary 
mode, at some convenient place, that the interest of the judgment- 
debtor has been transferred to the purchaser. 

(Notes). 

oia Act« 

This rule corresponds to S, 319 of the old Code and also to S. 264 of Act VIII 
of 1869. 

Diftinotion. 

The word “when” is changed into “where,” and the phrase “under S. 316”- 
is replaced by “ under r. 94,” The phrase “ on the application of the 
purchaser” is newly added after “shall,” while the word “thereof 
is omitted after “ delivery.” The phrase “ or in such other mode as. 
may be customary” is also replaced by the words “ or other customary 
mode.” 
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(General). 

(1) Act YIII of 1859, S. 264. 

The words, “ and a certificate in lespect thereof has been granted under S. 316,” 
which were added by S. 319 of Act X of 1877 were not to be found in 

It was not the duty of the Court under.. ..to put a purchaser 

into possession until he obtained a certificate of sale. 5 B. 206. Y 

(2) Appeal. 

IIo.li wM iIay from an order for possession under this rule. IS A. 36. Z 

( 2 ) Limitationi 

(а) Under Art. 178, Sch. II of the Limitation Act, the period of limitation is 

three years, and the time must be reckoned from the date when the 
certificate of sale was issued and not from that on which the sale 
was confirmed. 3 B. 433. A 

(б) Where the resistance to the purchaser is by a person claiming under a 

mortgage from the judgment-debtor and the purchaser sues for 
possession, the suit is governed by Art. 138 of Sch. II, Limitation Act, 
even though the mortgage is alleged to be fraudulent. 6 A. 75 ; 6 A, 
260 ; see 10 0. 402. B 

(c) Where a purchaser obtained formal possession and subsequently he was dis- 

possessed by a third party, he had twelve years from the date of 
dispossession to bring a suit. 5 0. 584 ; 16 C. 530. C 

(d) Whore the judgment- debtor was m possession, and formal possession was 

given to the purchaser under this rule, a suit for possession against the 
judgment-debtor had to be brought within twelve years of the date of 
formal possession. 25 B. 275 ; 24 0. 715 ; 25 B. 359 ; see, also, 
19 A. 488 ; 4 C. 870 ; 4 O.L R. 56. D 

/• — ^*TAe Court sbalti on the application of the purchaser, order delivery 

to be made,'* 

(1) Dispossession by rightful owner. 

(а) A rightful owner who dispossesses the other is not a trespasser and may 

roly for his possession on the title vested in him, 16 B. 238. B 

(б) Where on obtaining delivery of possession of immoveable property under r. 96, 

su^ira, the auction -purchaser dispossessed a tenant of the judgment- 
debtor, it was held that the auction-purchaser not having proceeded 
under this rule, the dispossession was not in due course of law, and a 
suit under S. 9 of the Specific Relief Act was maintainable by the 
tenant. 12 O.W.N. 694. F 

<2) Formal possession. 

(^i) Possession given formally by this rule will not take efoct as actual posses- 
sion as against persons, not parties to the suit, or against purchasers 
who previously obtained actual possession. 10 C. 993 ; 6 C, 584 ; see, 
also, 21 A. 269 = 19 A.W.N. 5G; 19 A. 499, R, 0 

(5) Formal possession under 0, XXI, r. 36, given by a Court in execution 
operates as between the parties as a complete transfer of actual 
possession from one to another. 7 0. 418. H 

(c) Where land given by a father to his minor son was subsequently attached 
and sold in execution of a decree against the father, formal possession 
under this rule to the purchaser, dispossessed the father whether ho 
held on his own account or on account of his son. 18 M. 406. I 
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l.—^\The Court shall, on the application of the purchaser, order 
delivery to be made''— (Concluded), 

(3) Land in the occupancy of a vaiyat — Symbolical possession. 

Where a person is in possession of any land by receipt of rent from tenants, 
and delivery of possession of such land is given to the purchaser at an 
execution-sale, such a delivery does not cause dispossession to the 
person named so as to entitle him to complain under this rule. 

1 C.W.N. 343. J 

(4) Possession without Court's intervention. 

The rule does not prevent the purchaser from obtaining . 22 W.E. 406. K 

Besistance to delivery of possession to decree-holder or purchaser. 

9'7. (1) Where the holder of a decree for the possession of im- 

moveable property or the purchaser of any such 
property sold in execution of a decree is resisted 
or obstructed by any person in obtaining posses- 
sion of the property, he may make an application 
to the Court complaining of such resistance or obstruction i . 

(2) The Court shall fix a day for investigating the matter 2 
and shall summon the party against whom the application is made 
to appear and answer the same. 

(Note s). 

Old Act. 

This rule corresponds to Ss. 328 and 334 of the old Code and to S. 226 of 
the Code of 1859. 

Distinction. 

Sub-rule (1) corresponds to the first para of S. 328 and also to S. 334 of the old 
Code. The clause “If, in the execution of a decree.... of property, 
the ofidoer charged with the execution of the warrant is resisted or 
obstructed .... ,the decree-bolder may complain .... at any time within 
one month.,.. of such resistance or obstruction" of the old section 
is replaced by sub-rule (1) of this rule. 

In sub- rule (2), the words “ the complaint " are substituted by “ the matter " 
after “ investigating," while the words “ the application " are substi- 
tuted for “the complaint” after the words “against whom," The 
words “ to appear " are newly introduced after “ is made." 

(General). 

(1) Scope and application of the rule. 

(а) This rule and r. 98, infra, deal with resistance or obstruction by the judg- 

ment-debtor or claimants at his instigation, while r. 99 deals with 
resistance by third parties. 3 M. 81, 84 ; 8 W.R. 398 ; 16 B. 711. L 

(б) Ss, 328-330 of the old Code applied to applications by decree-holders only, 

while S. 334 applied to obstruction to purchasers. Rules 97 and 98 
deal with decree-holders and purchasers as against the judgment-debtor . 
The provisions of S. 334 of the old Code are thus incorporated in theso 
rules. See, also, 19 W-R. <62 ; 15 C.P.L.R, 49. H 


Resistance or ob- 
struction to posses- 
sion of immoveable 
property. 
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Q&n^ral.— (Conclude^. 

(o) The remedy provided hy this rule is not compulsory. The decree-holder 
can bring a regular suit without coming under this rule. 8 B. 602 ; 
3 Agra 162 ; 2 N.W.P. 460. N' 

(6) The rule was not rendered inapplicable by the mere fact that the obstruc- 
tor claimed to be a mulgeni tenant. 16 M. 127. Q 

(2) Object of the pule. 

This rule and r. 98 are designed to protect decree-holders, and also purchasers 
of property in execution of decrees. 13 W.B. 463. P* 

(8) Limitation. 

The period of iirovided for in S* 328 of the old Code corresponding to this 

rule, is a limitation governing a cause of action arising out of a parti- 
cular resistance or obstruction, and as regards such obstruction, the 
decree-holder must proceed under this rule within one year from the 
date of such obstruction. But this restriction regarding limitation 
cannot bar fresh complaint against obstruction preferred by the decree- 
holder. 18 A. 233=16 A.W.N, 84 ; 5 M. 113, F. ; 8 B.‘ 102 ; 11 
473, n. Q' 

(4) Hamlatdar’s Act, ppoceedin js under. 

This rule and the rules following have been held not to apply to . 13 B., 

552. R 

fie may make an apptication to the Court complaining of such 
resistance' or obstruction^** 

(1) Necessity for application. 

A Court could not take action without an application from the decree-holder. 

19 w.B. ca. S. 

(2) Regular suit. 

(а) If an exeoatioii-purchaser fa-ils within the period allowed by law to apply 

to the Court to inq[uif 0 summarily into the matter of resistance by a 
third party to his getting into possession, his remedy is by a civil suit 
against the third party and no fresh application for delivery of posses- 
sion can lie. 1903 A.W.N. 46=26 A. 366 ; 18 A. 233, D. ; 11 B. 47, F.X 

(б) But a fresh application can lie if tho resistance is by the judgment-debtor 

and not by a third i>arty. 13 M. 504, 606. U 

(3) Proof of obstruction « 

must be ofiered to the elfeot that lands not included in the decree had been 

taken. 8 W.B. 398 ; 12 W.E, 98. V 


Court shall fix a day for investigating the matter.'^ 

The Judge should fix a day and make an inquiry on taking evidence, and if he 
decides that the property should be delivered in whole or in part, he 
should make order direoting delivery of possession in one or other of 
the ways mentioned in tho Code. 8 W.B. 79 ; 12 W.B. 98. W 


98 , Where the Court is satisfied that the resistance of obstroc- 

Besistanoe or ob ot^^^isioned without any just cause by the- 

Btruotion by judg- judgment-debtor or by some other person at his 
Bofiat-debtor, instigation, it shall direct that the applicant be- 

put into possession of the property \ and where the applicant is still 
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resisted or obstructed in obtaining possession, the Court may also, 
at the instance of the applicant, order the judgment-debtor, or any 
person acting at his instigation, to be detained in the civil prison for 
a term which may extend to thirty days. 

(Note s). 

Old Act* 

This rule oorresiJonds to Ss. 329, 330 aad 334 of the old Code. 

Distinction. 

The clause “ where the Court is satisfied.. ..at his iustigatioa .. ..possession 
of the property,” corresponds to S. 329, while the clause “ and where 
the applicant thirty days,” corresponds to S. 330. 

The olause “ it shall direct that the applicant be put into possession of the 
property” is substituted for “ the Court shall inquire into the matter 
of the complaint, and pass.. ..as it thinks fit.” In the clause corres- 
ponding to S. 330, the words “and that the complainant ” are 
substituted by the words “ and where the applicant,” while the words 
“ of the property, by the judgment-debtor or some other person at his 
instigation” are omitted after the words “ obtaining possession.” The 

words “the^ Court may also civil prison .. thirty days” are 

substituted for the words of the old section, vis,, “ the Court may, at 
the instance of the decree-holder, and without prejudice.. ..penalty., 
Indian Penal Code.. ..obstruction, commit.. ..jail.. ..thirty days,” 
while the words “ and direct that the decree-holder be put into the 
possession of the property ” are omitted. 

(General). 

(1) Court-fee on appeal from decree under this rule. 

The Court-fee payable on an appeal from a decree directing surrender of 
possession was the ad valorem fees in respect of the properties of which 
the decree directed surrender. 29 M. 172 ; 8 C. 720 ; 10 B. 238, F , 4 M, 
420, D. X. 

(2) Ground for order under this rule— Powers of Court. 

(а) An order under this rule must be the result of the fact that the defendant 

unjustly instigated a third party who had no real interest in the 
property, to prevent the plamtifi from getting the benefit of his 
execution. 3 M. 81. Y 

(б) A Court had no power to determine, as between the judgment-creditor and 

a third party, important questions on the merits, (Ibid), Z 

(3) Limitation. 

(a) An application must be brought within thirty days of the obstruction, but 
if the application is converted into a suit as under S. 331 of the old 
Code corresponding to r. 99, infra, the matter is one as if an ordinary 
suit for possession has been instituted by the decree-holder against the 
defendant. 18 B. 37 ; see, also, 18 A. 233 ; 21 W.E. 147, A 

lis not to be computed from the date of the first obstruction. 5 M. 113 

See, also, 20 B. 175, 

4028 86- 
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General — {Concluded ) . 

(4) Suit not barred. 

[a) A failure to take advantage of the summary remedy provided by this rule 
did not bar a suit. 8 B. 481 , 3 Agra 162 ; 8 B. 602 ; 2 O.W.N. 311 ; 

2 N.W.P. 450. C 

(5) An order rejecting an application as being barred, did not bar a regular 

suit. 4 A. 131==1A.W.N. 145. D 

“ T/w/ the resistance or obstruction direct possession of the 

property. 

(1) Obstruction, nature of. 

There must be some o^ert act of opposition to the Court’s officers on the part 
of some one whu is actually present. 25 B. 478, 485, 486 ; 14 A. 417. B 

(2) Possession. 

includes constructive and symbolical as well as actual physical . 

PuS.session is none the less actual because it is enjoyed through tenants, 
servants, or members of one’s family. 3 Bom. L.R. 58. (PerWhitwortli^ 
J., dissenting). See, also, 33 0. 487. F 

99. Where the Court is satisfied that the resistance or obstruc- 
Besistancu or ob- ^ occasioned by any person (other than 

struotion by bona- the judgment-debtor) claiming in good faith to be 
fido claimant, possession ^ of the property on his own account 

or on account of some person other than the judgment-debtor, the 
Court shall make an order dismissing the application 3 . 

(Note s). 

oia Act. 

This rule corresponds to the firmt para of S. 331 of the old Code and also to 
S. 220 of the Code of 1859, 

Distinction* 

The words where the Court is satisfied” are newly insertod at the beginning 
of this rule, while the words “ the Court shall make an order dismiss- 
ing the application” are inserted ao the end. Paras 2, 3 and 4 of the 
old section are omitted. Tho clause “the claim shall be numbered 
and.,., as a suit, . ..decree-holder as plamtifi claimant as defen- 

dant,” in para 1 of the old section is also omitted. 

(General). 

^(1) Scope and application of the rule. 

(a) This rule deals with resistance by third persons and it applies in favour of 
dee roe-holders and purchasers as against persons other than the 
judgment-debtor. 0 

(6) This rule was limited to an application by the decree-holder. 1 B.L.B. 206 ; 

14 A. 417. H 

, (c) The rule includes now orders made on the application of a purchaser against 
a person other than the judgment-debtor. 30 M. 72, 1 
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General — {Gontmued), 

{d) The rule has no application to the case of a mortgagee under a mortgage 
from the judgment-debtor after afctachment, since he is a representative 
of the judgment-debtor within the meaning of S. 244= S. 47 of the 
present Code. 17 M.L J. 321 ; 20 M. 378 ; 28 M. 119 , 28 G. 492 ; 31 
G. 737, B. J 

(e) The provisions of this rule were held to be inapplicable to the case of a 
person put in possession of land under a decree in the manner pre- 
scribed by r, 96, su£ira. 1 N.W.P. 134= Ed. 1873, 218. K 

(/) For , see also 14 A. 417 ; 15 C.P.L.R. 49. L 

(2) Act I of 1886, S. 26— S. 40, Act II of 1864. 

A purchaser of immoveable property sold for arrears of Abkari revenue is entitled 
to be put in possession by the Civil Court by removal of the obstruction. 

1 M.L. J. 694. M 

(3) Appeal. 

(а) The investigation of a claim under this rule was not to be regarded as a 

fresh suit, but was a continuation of the original suit, and no appeal 
lay against the order of the Court under this rule. 4 B. 123, contra 
4 M. 220. N 

(б) Proceedings takon after a decree for possession under S. 9 of the Specific 

Relief Act wore in the nature of a fiesh suit and an appeal lay. 22 0* 
830. 0 

(c) No appeal lay in the case of a claim which was registered out of time. 

21 B. 392. P 

(d) The Court to which the appeal lay depended on the value of the claim and 

not on the value of the original suit. 14 B. 627 ; 13 M. 620. Q 

(e) A refusal to register a claim was held to amount to the rejection of a 

plaint and was appealable. 14 0. 234 ; 16 M. 127 ; 2 A.W.N, 125. 
But see 9 Bom. L.R. 936. R 

<4) Codes of 1877, 1879 and 1882— Amendments by this rule. 

(а) Under the Code of 1877, the claim had to be investigated as if a suit had 

been instituted under S. 9 of the Specific Relief Act. The powers of 
the Court were confined to an inquiry into the question of possession. 
14 B. 627, 632 ; 3 M. 104. S 

(б) The Code was amended by S. 62 of Act XII of 1879. T 

(c) The Code of 1882 enlarged the scope of the investigation, and any question 
of title arising between the parties regarding their right of possession 
might bo finally determined. The order for execution or stay of 
execution had the force of a decree, and the plaintifi had no right to 
bring a fresh suit if the decree was against him. 27 A, 453 ; 22 B. 
967 , 26 B. 478, 481. U 

.(d) (i) The first para of S. 331 of the old Code corresponding to this rule has 
the provision, viz.^ “ the claim shall be numbered and registered as a 
suit between the decree-holder as plaintiS, and the claimant as 
defendant.” V 

(ii) The second para of the old section provides that the Court shall pro- 
ceed to investigate with the like powers, as if a suit for the property 
had been instituted by the decree-holder against the claimant.” W 



682 


Act Y of 1908 (code ov civil procbdukb). [O. XXI, r. 9® 


General —(Continued). 

(iii) The third aod the fourth paras were — “ the Court passed an order execut- 
ing or staying execution which had the force of a decree, and was 
subject to the same conditions as to appeal.” All these paras are 
omitted in the present rule, and id is not stated what the scope of the 
inq^uiry is to be. The inquiry seems to be of a summary character. X 

(5) Court— Jurisdiction. 

[a) A superior Oourc might, for a sufficient reason, transfer a claim registered 

under the old section to a Subordinate Court for trial. 8 M. 548. Y 

(b) A special jurisdiction is conferred upon the Court by virtue of this rule to 

try a claim of which the value of the subject-matter falls below the 
pecuniary limits of its ordinary jurisdiction. (Ibid). Z 

(6) Limitation Act XY of 1887, Sch. II, Art. 11. 

(a) No enquiry having been held within the meaning of this rule, the applicant 

was not precluded from bringing a regular suit to establish his claim 
more than a year after the date of the order. 11 C.W.N, 487 = 34 C. 
491 ; 1 O.L.J. 296 ; 1 O.W.N. 24 ; 32 0. 537, £>. A 

(b) Where a dccrec-holdor sought to execute bis decree against an under-tenure 

which had been sold for arrears of rent, a purchaser of such tenure, 
who was no party to the suit, could not contend that execution was 
barred. 9 W.B. 486. E 

(c) For other cases relating to , see 7 Bom. L.K. 667=30 B. 115. C 

(7) Lis pendens, doctrine of. 

The applies to purchasers at execution- sales. 27 B. 262. The is 

applicable only to immoveable property and will not therefore vitiate 
the sale of a decree. 9 C.P.L.R. 22, D 

(8) Omission to adduce evidence. 

The more— — or the absence on the part of the claimant docs not necessarily 
load to the conclusion that there are no materials before the Court to 
enable it to enquire into the matter. If the Court dismisses the 
application after enquiry, the order is made upon investigation. 
6 O.L.J. 302 ; 32 C. 537, doubted. E 

(9) Proceedings— Jurisdiction. 

Tho proceedings under this rule would go- on where they wore initiated, 
whether the Court has otherwise jurisdiction to try the suit or not. 
6Bom. L.B. 801. P 

(10) Question of title. 

(a) No can be decided under thk rule. 5 Bom. L.B. 211=27 B. 302 ; 20- 

W.B. 57 ; 2 A. 94. But see 1905 A. W.N. 50 = 2 A.L.J. 132=27 A. 453, 
infra ; see, also, 1 N.W.P, 252. G. 

(5) It was hold that, in a suit under this rule, the Court had to try it as a suit 

for the property and determine the also. A. W.N. (1905), 50= 2. 

A.L.J. 132; IN.W. P. 252, H 

(c) The must be tried and not the mere question of bona fide possession. 

IN.W.P. 252; 2 N.W.P, 252; 14 W.B. 140; 14 B. 627; 7 B.L.B. 
Ap. 26 = 15 W.l^. 327; 5 B.L.E. 708 = 18 W.B. (P,B.), 80; 3 W.B. 
213 ; 6B.L.B. Ap. 65 = 14 W.B. 358 ; 8 W.B. 477. See also 5 0. 278. L 
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(11) Beyision. 


General — (Concluded). 


Where a decree-holder made a complaint under r. 97, supra^ to the Judge, who 
holding that the matter came under this rule, without registering the 
claim as a "Suit and without enquiry, rejected the complaint, it was 
held that the order was not appealable but that the High Court could 
interfere in revision. 9 Bom, L.R. 936 ; 14 C. 236 ; 16 M. 127, diss. J 


(12) Test. 

The to be applied in each case is whether the order which is relied upon as 

a bar has been made after enquiry or without investigation. 6 C.L.D . 
362 ; 16 I.A. 123 = 16 0. 521, B. and Exjp. K 


1.— "^ Resistance or obstruction.*' 

Resistance or obstruction to Commissioner. 

Where a Commissioner is appointed to partition property and put the person 
entitled in possession of his share, resistance to such Commissioner is 
“ resistance or obstruction ” to a decree for possession. 7 C.L.J. 98. L 


“To be in possession.*' 

Bossession, meaning of. 

The word (possession) is used in the wider sense so as to include not only actual 
possession but also the constructive possession of a landlord, whose 
tenant? are in actual possession. Such a landlord may obstruct the 
property in execution. 3 Bom. L.B. 58=25 B. 470. (Per Whitworth, 
J., dissenting). See, also, 33 C. 487. M 

The Court shall make an order dismissing the application.** 

(1) Claimant questioning legality of decree. 

There was nothing to prevent a claimant from questioning the legality of the 
decree obtained by the decree-holder against a 3 udgment-debtor. 

4 N.W.P. 81. ' ’ • N 

(2) Improper order by Judge. 

Where a Judge made an order as follows : — “ Let the plaintiff take steps under 
S. 831, O.P.O.,” it was held that such an order was not a proper 
disposal of the petition for execution. Where such an order was passed 
without notice to the plaintiff, it was held that it ought to be set aside. 
3 M.L.T. 295. 0 

<3) Powers of Court. 

(a) A petitioner’s objection, having been preferred in good faith, should have 
been made the subject of proper inquiry under this rule. His 
temporary absence could not affect his claim. 118 P.B. 1907. P 

.(6) In a suit under S. 831 of the old Code corresponding to this rule, the proper 
issue to be determined is whether the person obstructing is in 
possession on his own account or on account of some person other than 
the judgment-debtor. No question of title can be decided in such a 
proceeding. 6 Bom. L.R. 211=27 B. 302. But see 1906 A.W.N. 
60=2 A.L.J. 132=27 A. 463. Q 

t(c) Where the nxatter of the obstruction was not investigated, and there was 
no judicial determination regarding its existence, and the Court with- 
out any enquiry dismissed the application for default, the order is not 
of the description contemplated by this rule, and Art- 11 of bhe 
Limitation Act has no application. 6 C.L.J , 362; 34 0. 491, appr ; 
1 C,W.N. 24, cofmtented on. See, also, 11 0,W.N, 487=34 0. 491. R 
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3.—^' The Court shall make an order dismissing the application,^'— [Concld), 

(d) Where the decree-holder did not complain that the officer of the Court was 
resisted by a claimant, the matter did not fall under this rule, and the 
Court had no jurisdiction to take summary cognizance of the case. 
1 B.L.E.A.O. 200 = 10 W.R. 318. S 

(4) When application should be treated as a plaint. 

(а) An application in furtherance of execution of a decree for possession 

against one, who resists execution and claims the property as his own, 
is an application under this rule and must be treated as a plaint. 
14 C. 234. T 

(б) Where a decree was obtained against the widow of a certain person and, 

after the widow’.s death, a reversioner objected to the execution of the 
decree, it was held that the Court ought to have registered the objec- 
tion as a suit under this rule and not having done so, it acted without 
jurisdiction. 4 A.L.J. 117=A.W.N. (1907), 64. U 

(c) When obstruction by person other than judgment-debtor is caused, the 
decree-holder’s application to remove the obstruction must be regis- 
tered as a suit under this rule. S. 244 = S. 47 of the present Code, does 
nob apply to such a case. IG M.L.J. 433=2 M.L.T. 34=30 M. 72; 
22 M, 161, not F and 23 M. 391, Z). V 


lOO. (1) Where any person other than the judgment-debtor ^ 
Dispossession by dispossessed 2 of immoveable property by the 
deoree-bolderorpur- holder of a decree for the possession of such pro- 
perty or, where such property has been sold in 
execution of a decree, by the purchaser thereof, he may make an 
application to the Court ^ complaining of such dispossession. 

(2) The Ooart shall fix a day for investigating the matter and 
shall summon the party against whom the application is made to 
appear and answer the same. 

(Notes), 
oia Act. 

This rule corresponds to Ss. 332 and 335 of the old Code and also to S. 230 of 
Act YIII of 1859. 


distinction. 

Sub-rulo (1) corresponds to the first para of S. 332, while sub-rule (2) to the 
second para. 

In sub-rule (1), the word “where” is substituted for “if,” and the words 
“of immoveable property” are substituted for the words “of any 
property in exeoution of a decree.” The words “ by the holder of a 
decree.. property or, where such.. decree, by the purchaser thereof, he 
may make an application.. dispossession ” are new. 

In sub-rule (2), the words “and shall summon the party against whom.. is 
made to appear and answer the same ” are new. 

Paras 3 and 4 of the old section are omitted. 
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(General). 

(1) Scope and application of the rule. 

(a) This rule and r. 101, 'infra, deal with persons who are dispossessed by the 

decree- lioldor or purchaser of property sold in execution of decree. W 

(b) Where a person obtained a decree against another in a suit under S. 15, Act 

XIV of 1859, and the person who was dispossessed by such a decree- 
holder applied under S. 230 of Act VIII of 1869 to recover his land, ic 
was held that the decree obtained was a proper decree under S. 230 of 
Act VIll of 1859 and that the claimant had rightly applied, 4 B.L.R. 
(F.B.), 94 = 12 W.R. (F.B.), 25, contra 7 W.R. 171. X 

(c) There must be dispossession. The claimant has no cause of action unless 

he has been dispossessed. 12 W.R. 231. Y 

(2) Object of the rule. 

This rule and r. 101, infra, protect the interests of third parties who are dis- 
possessed. 18 B. 522. Z 


(3) Appeal. 

(«) No aiipeal lies from an order under S. 230 of Act VIll of 1859 corresponding 
to this rule, rejecting an application by a person not a party to the 
suit, alleging that ho has been dispossessed by the Court- Ameen in 
execution of a decree. W.R. 1864 Mis. 24; 1 W.R. 140; see, also, 

2 B.L.R.A.C. 303 note ^11 W.E. 186 ; 5 M.H.C. 183. A 

(i) No lies against an order refusing an application, 21 W.R. 39. B 

(c) But if the application is admitted and filed, and the opposite side is called 

upon to meet it and the claim is rejected, the order of rejection is a 
decision between the parties on the merits of the application and an 
appeal therefore lies. (Ibid). C 

(d) Where a person brought a suit and obtained possession in execution of his 

decree, and a third person applied alleging dispossession, and the 
MunsifE decreed in favour of such third party, it was held that the 
latter was not a proceeding under the former suit, and therefore the 
decision on it was appealable. 13 W.R. 264. D 

(4) Burden of proof. 

(а) The applicant must prove that ho was in poasosslon and was dispossessed by 

another party, who alleged that the land formed part of the land 
decreed to him, 3 W.R. 206. E 

(б) Although a claimant has the right under this rule to contest the decree- 

holder’s right to dispottsoss him, the lies upon him to prove his case. 

8 W.R. 8. F 

(c) In a proceeding under this rule, where possession is shown to have been with 

the plaintiff, the defendants cannot, without showing title in them- 
selves, impeach the plaintiff’s title or set up a Jtts t&rhi,, The 

regarding a bettor title lies with them and they may prove their title as 
a defence. 22 B, 967, See, also, 10 C. 50. " G 

(d) Whore a person m possession of property, which has been sold in execution 

of a decree as the property of another, sues to establish his title to 

such property, the lies not upon him but upon the parson who 

claims as -purchaser at the execution-sale, C B. 216, See, also, 8 
B.L.R, Ap. 90«12 W.R. 16. H 
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General — [Goy^^luded). 

(5) Court Fees Act XXYl of 1867. 

Where a person had been dispossessed of a certain land in execution of a decree 
obtained in a suit against another under S. 15, Act XIV of 1859, and 
he applied under S. 230 of Act Viii of 1869 corresponding to this rule, 
it was held that no stamp was necessary on his application. 4 B.L.E. 
(F.B.), 94. I 

(6) Limitation Act XY of 1877, Sch. II, Arts. 13 and 14. 

{a) An order passed under this rule restoring possession, which has been given 
in execution of a decree, is an order made by the Court in execution- 
proceedings, and is not an order of a Civil Court in a proceeding other 
than a suit. Art. 18 of the Act does not apply to such a case. 10 
Bom. L.R. 749. J 

i(6) An order passed by a Judge under this rule is not such, an Act or order as 
is referred to in Art. 14. (Ibid). K 

(c) Neither Art.. 11 nor Art. 13 of the 2nd schedule of Act XV of 1877 applied 
to suits brought by a person against whom an order had been passed 
under this rule, to establish his right, no special period of limitation 
being prescribed for such suits. 125 P.R. 1894. L 

.(7) Question of title. 

As to whether a can be gone into, see r. 99, supra, notes. “ Question of 

title."’ M 

Person other than the iudgmenUdebtor.** 

(a) Where a person obtained a decree against a tenant, who made default in 
paying the Government assessment owing to which the lands were 
forfeited to Government, and the tenant subsequently got the lands 
under a kabuliyat, and the decree-holder then recovered possession of 
the lands from him, it was held that the tenant could not apply under 
this rule to get back the lands, as it was erroneous to speak of him 

as a . He was none the less a judgment-debtor because he might 

have acquired an interest subsequent to the date of the decree passed 
against him. 9 Bom, HR. 1018. N 

•ffi) A third party resisting the delivery of possession of property to a decree- 
holder, cannot apply under r. 99, supra, for the investigation of his 
claim, but he can apply under this rule after he has been dispossessed. 
12 C.W.N. 115. 0 

.(c) Where an assignment of a decree was held to confer no right whatever on 
the assignee, his possession must be held to have been that of a tres- 
passer and his remedy for dispossessiou''.was under this rule, and not 
an application for restitution. 3 M.L.J. 258. P 

2.— “/s dispossessed,*' 

'Planting a bamboo and making proclamation to the occupants of an estate, is 
sufficient dispossession to entitle the landlord to apply. 2 B.L.R.A.O. 
.301 = 11 W.R. 191. 0 
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j ,— ffe may make an application to the CourV' 

(1) Jurisdiction. 

Where during the pendency of an execution-case, the laud in dispute is passed 
by transfer from one district to another and thereby the Court is. 
depraved of jurisdiction, it is the Court’s duty to transfer the record to 
the Court to which the land has been transferred. 3 W.R. 4. R 

(2) Separate adverse claims. 

Each application must be tried by itself as between the applicant and the 
decree-holder. 2 B.L.R.A.C. 333 = 11 W.R. 255. S 

<3) Suit by dispossessed person. 

(а) In a under S. 332 of the old Code corresponding to this rule, the plain- 

tiff must prove that he was entitled to retain possession when he was 
dispossessed, and not merely that he was buna fide in possession and 
was not a party to the decree, G O.C. 110. T 

(б) Whore a party complains that he has been dispossessed m execution of a 

decree to which he was not a party, and there are grounds showing 
his claim to be bona fide, the Court must treat the case as a regular 
suit between the claimant as plaintiff and the decree-holder and 
judgment-debtor as defendants. 16 W.R. 209 ; 22 W.R. 123 ; 7 B.L.R. 
Ap. 20= 5 W.R. 327 ; {=1 W.R. 477 ; I N.W.P. 176=Bd. 1873, 256. U 

(4) Claim of dispossessed, person allowed— Sait to set aside order— Execution for 
costs by claimant 

Where the claim of a dispossessed person is allowed with costs and the decreo- 
holdor subsequently files a suit to set aside the summary order and 
obtains a decree declaring that order to be inoperative, the claimant 
cannot take out execution for costs granted by the order, even though 
the subae<juei)t decree might not have referred speoificalJ^ to costs, 
5M.LJ. 2f>2. y 


lOl. Where the Court is satisfied that the applicant was in 
Bona fide POssession i of the property on his own account 3 

to bo restored to or on account of some person other than the jndg- 
possession. meat-clebtor it shall direct that the applicant be 

put into possession of the property. 

(Note s). 

Old A«t. 


This rule also oorrespouds to tiro first and secfuid paras of B. 332 and also to 
S. 336 of the old Code, 

Distinction. 

The words where the Court is satisfied are new, while the words that the 
apphoaut was in possession. . ..on his own account.. ..other than the 
judgment-debtor,” and the clause “ it shall direct that the applicant 
be put into possession of the property,’* corresponds respectively to the 
sentences in the first and second paras of the old section, 

(General). 

<1) Application of the rule. 

(a) The rule does not apply where S* 244 of the old Code = 8, 47 of the* presout 

Code applies. 17 A. 47H, 4H1. W 

(b) The rule applies also to possessory actions* 13 W.R, 2f>4, X 
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(General)— (Co7?cZMffed). 


(2) Barden of proof. 

The is on the applicant. 8 W.E. 8 ; 12 W.B. 16 ; 14 W.R. 358 ; 20 W.R. 114 .Y 

“ Where the Court is satisfied that the applicant was In possession.*^ 

(1) Claim can be allowed. 

(а) Where the applicant is found to be in possession by receipt of rent. 15 

W.R. 70 ; 22 W.R. 123. Z 

(б) Where the applicant is in possession as mortgagee, or as mortgagor through 

a mortgagee in possession. 20 W.R, 373 ; 2 A. 94 ; 2 B.H.C.R. 209 ; 
10 M.I.A. 476, 485. A 

(c) Where a party is dispossessed under the colour of a decree to which he was 
no party. 11 W.R. 146. See, also, 11 W.R. 255. B 

(2) Claim cannot be allowed. 

Where the objector does not claim to be in possession “ on his own account or 
on account of some person other than the defendant,” but objects on 
the ground that he holds a bona fide title derived from the defendant. 
W.R. (1864), 384. C 

(3) Claim rejected— Remedy of third party* 

Where, in the execution of a -decree, a claim made by a third party is rejected,, 
such third party must either bring a regular suit or wait until he is- 
dispossessed and then apply under this rule, or he may bring a regular 
suit and also apply under this rule. 23 W.R. 270 ; 1864 W.R. 61 ; 13 
B 213. I> 

(4) Order, effect of. 

The order decides the question of possession and depends on the result of the 
suit to establish the right under r. 103, mfra, 8 M. 82, 83. E 

(5) Procedure under this rule. 

(а) The applicant must be examined in order to determine whether proceedings 

under this rule will lie or not. 16 W.R. 288. See, also, 8 W.R. 79. F 

(б) The application must be rejected : — 

(i) if the Court finds that the applicant was a party to the decree. 12 

W.R. 475 ; 8 W.R. 114. 0 

(ii) or if it is found that the applicant is still in possession. 12 W.R. 231 ; 

22 W.R. 103. E 

(c) The application cannot he rejected on the ground that the applicant had not 
originally obtained possession in a legal manner. 22 W.R. 406. I 

J?.— ‘‘On bis own account,*' 

(a) A member of a joint Hindu family cannot say that he is in possession on 
his own account of a particular portion, his possession being that of 
the family. 17 B. 718. JT 

^6) A mortgagee who is in possession of the mortgaged property under the 
mortgage is iu possession on his own account ” within the meaning 
, of this, rule. 2 Af 94. K 
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102 . Nothing in rules 99 and 101 apply to resistance or 
Rules not appli- obstruction in execution of a decree for the posses- 

cabie to transferee sion of immoveable property by a person to whom? 
htepeiideiUe. judgment-debtor has transferred the property 

after the institution of the suit in which the decree was passed or 
to the dispossession of any such person . 

(Notes), 
oia Act. 

This rule corresponds to S. 333 of the old Code . 

Distinction. 

For the words ‘*in S. 331 or 332,” the WDrds “ rr, 99 and 101 ” are inserted,, 
while the words “ applies to ” are replaced by “ shall apply to.” The 
words “ resistance or obstruction in execution of a decree for the' 
possession of imrnovedible property by ” are newly inserted. The words 
“ was passed ” ace substituted for “ is made,*’ while the phrase “ or 
to the dispossession of any such person” is also newly added. 

103. Ajiy party not being a judgment-debtor 1 against whom 
Orders ooaolusiva order is made under rule 98, rule 99 or rule 101 

subject to reguUc may institute a suit 2 to establish the right which 
he claims to the present possession of the property 
but, subject to the result of such suit, if any, the order shall be 
conclusive 3 . 

(Notes) . 

Old A.ct. 


This rule corresponds to the second para of S. 385 of the old Code. 

Distinction. 

The clause “ any party not being a judgmout-dobtor against whom an order.., 
under r. 98, r. 99, or r. 101 ” is substituted for the old clause “ the 
party against whom such order is passed,” while the word “ final ” is 
changed into “ conclusive.” 


(General). 

Appeal. 

An does not lie from an order under S, 336 of the old Code «rr. 97, 98, 99,. 

101, and 103 of this Order. 31 0. 737, 741 ; 2 A.W.N. 16. L 

( 2 ) Codes of 1877, 1879 and 1882. 

Under the Code of 1877, the Court could not einjuire into a complaint made by 
a person other than the defendant on the ground of dispossession, and 
the only remedy of the dispossessed person was by a regular suit. This- 
omission was rectified by Act XII of 1879 and by the Act of 1882, 
according to which a person other than the defendant could make an 
application for an inquiry. See 3 C. 729 **1 O.Ij.R. 517. M ^ 

(3) Coiirt<^fee. 

In a suit for declaration of right and possession, the is payable under cl. 4 (c) 

of S. 7 of the Court Fees Act, 22 A. 384 (1900). See, also, 9 B. 20 ; 
20 A.W.N, 119. 
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General — (Concluded). 

(4) Judgment and decree in original suit—Admissibility of. 

In a suit under this rule, tbe judgment and the decree in the original suit are 
not admissible in evidence. 1 C.W.N. 185 (1897). 0 

{5) Limitation Act, Art. 11. 

(a) The limitahion of one year prescribed by is applicable only to a suit to 

establish the right to jpresent possessio7i, which the unsuccessful claimant 
may have in the properties claimed by him, 29 0. 25. P 

(b) A suit by such claimant to enforce his remedies as a mortgagee is not 

governed by . (Ibid). Q 

(c) A mortgagee’s claim to possession having been dismissed, he brought a suit 

for sale more than a year after the date of such dismissal. Held that 
the suit was not barred. (Ibid). R 

(d) fi) A suit under this rule to get rid of the effect of the order must be brought 

within one year, and the limitation of one year cannot be escaped by 
merely designating the suit as one for partition. 3 Bom. L.R. 594 = 

26 B. 146 ; see, also, 4 Bom. L.R. 513=26 B. 730 ; 11 B.H.C.R. 174 ; 
B.L.R. (P.B.), 638 ; 13 M. 505, 606 ; 10 M. 53 ; 2 A.H.C.R. 450. S 

(ii)^ -has application only to cases where the Judge passes an order under 

S. 335 of the old Oode and not to a case where the Judge refuses to pass 
an order \mder the section hut merely refers the party to a Civil suit. 

27 M. 26. T 

(e) The order acquires the form of a final decree, if a suit is not brought within 

one year. 10 M. 357, U 

(f) (i) Where a claim under S. 335 of the-old Code has been disallowed, a suit to 

establish the right of the claimant is governed by and must be 

brought within one year from the date of the order. 9 M.L.J. 131. 
See, also, 7 M.L.J. 310. Y 

(ii) Where a Court has expressed no opinion as to the question of title raised 
by a claimant under S. 336 of the old Code, a regular suit to establish 

title is not governed by and is not barred, if not brought within one 

year from the date of the order. 9 M.L.J. 178, W 

•(6) Revision. 

An^order is subject to . 6 A. 172 ; 17 A. 222=^16 A.W.N. 64 ; 18 W.R. 87 X 

'(7) Symbolical possession. 

did not amount to dispossession within the meaning of the old section. 

30 C. 710; lO.W.N. 343. Y 

“ Any party not being a judgment'debtor.'^ 

(a) Where a joint family manager obstructed to a decree for possession, and 
afterwards when, the obstructed lands were allotted to bis minor c 5 o- 
paroeners by partition, he ceased to take any further part in the 
proceeding that followed the obstruction, and the Court passed an order 
in favour of the decree-holder, it was held that a suit by the minors to 
establish their title to the lands was not barred by art. 11 of the 
Limitation Act, since the Manager did not represent the minors when 
the order in favour of the decree-holder was made. 10 Bom, L.R. 
550=32 B. 404. % 
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“ Any party not being a judgment-debtor ^—{Cowluded). 

(b) A purchaser at a Court-sale of the interest of one member of an undivided 

Hindu family ought not to be put in exclusive possession in pursuance of 
a decree obtained against that member. 2 B. 67G. He can be put in 
joint possession with the others. 5 B. 493 ; 5 B, 499 ; 10 B. 363. A 

(c) Where a purchaser at an execution- sale obtains delivery from Court and is 

subdeq[uently dispossessed, he cannot claim the benefit of S. 335 of the 
old Code as such purchaser, 1 C.W.N. 192. B 


2. — May institute a suit.'* 

Suit, nature of— Jurisdiction. 

A suit instituted by a party against whom an order is passed after iuq^uiry 
under the Ist para of S, 335 of the old Code, is not a continuation of 
the previous summary proceedings, but an independent proceeding 
govorued by the relevant provisions of the Code, and it would be only 
in the Court within the local limits of whose jurisdiction the property 
lu dispute is situate. 6Bom. L.R. 301. C 

J.— “ The order shall be conclusive." 

(1) Order, construction of. 

Where a Court in investigaUng a claim under S. 335 of the old Code, did not 
take any ovivimoe, and also did not say that it formed a definite 
opiui m on the btreugth of oeclain doouineuts it referred, but simply 
wound up the order wir.h the words “ under these oiroumslances, I 
think it lb usolefas to hold a summary enquiry ab bo the present possi's- 
bion of the land,’’ it was hold tnat the teasoiuilAe oonstruotinu of the 
order was that the Court for some reason or other declined to aehver a 
decision on the cUim submitted for its consideration. 9 M.L, J. 178.0 


(2) Orders concluslyeness of. 

{a) The order is nob oouclusivo, if no enquiry, as is contemplated by S. 335 of 
the old Oodo=src. 97, 98, 99, 101 and 103 of this Order, has been made. 
6 C.L.J. 362. E 

(6) The order is ooticiusivo unless the party aliected thereby institutes a suit 
and obtains a decree in his favour, 27 M. 25. F 

(3) Order, nature of. 

(а) An order must bo passed against one party or the other, and if an appli- 

cation is withdrawn, the order allowing the withdrawal is not an order 
under this rule. 5 B. 440. G 

(б) A Court need not pass a particular order, and it can pass any such order as 

the oircumstjunoes of the case might require. 18 W.R. 87. H 

(c) An order, which has not been appealed against within one year, acquires 
the force of a decree. 10 M. 367 ; 8 M. 506, F. I 


OUDEB XXII. 

Death, Mahriage and Issolvbnct or Parties. 

No abatement by ^ » plaintiff or defendant 

Party’s death, if shall not oause the suit to abate if the right to 
right to sue survives. . , 

® sue survives ^ - 
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(Notes). 

oia Act. 

This rule exactly corresponds to S. 861 of Act XIV of 1882. But the 
illustrations ace omitted. 

The Select Committee struck out two of the four iUustrations to S. 361 and the 
Committee think the remaining illustrations may also' be deleted as they 
are too obvious to serve any useful purpose.” Statement ofOhjecU and 
Reasons. 

(General). 

(а) This order cannot be held to apply to proceedings in a Mamlatdar’s Court, 

17 B. 645. J 

(б) Chapter XXI of the old Code relates to changes during suit and speak only 

of plaintiffs and defendants— terms which seem to show that they were 
only intended to apply to proceedings up to final determination by the 
appellate decree, and not to proceedings in execution between the judg- 
ment-creditor and judgment-debtor. 18 B. 224, K 

/. — “ The death at a ptalatiff^Jf the right to sue surv/ves.‘’| 

A.— Special cases. 

<1) Act X of 1859. 

A cause of action accruing against an agent for money received and accounts 
kept survives the death of the agent. 10 W.Et 59. L 

(2) Act Yll of 1889. 

Where the original plaintiff dies, the suit may be continued by his legal 
representative, although the latter has not taken out administration 
to the original plaintifi*s estate. 16 B. 519. If 

^ 2 - 0 ) Act Xll of 1855. 

Act XII of 1855 applies to suits for wrong which did not 'survive to legal 
representatives, 2 N.W.Pp 103. N 

<3) Compromise. 

Though the suit would have abated on the plaintiff’s death, yet, if the compro- 
mise gave her some rights, her heirs were entitled to prosecute the 
suit. 5 C.W.N. 242=28 0. 156. 0 

(4) Dekkhan Agricultarists Act. 

When a Subordinate Judge is seized of a conciliation agreement, there is a 
proceeding before him under the Act. He should foUow the provi- 
sions of Act V of 1908 in regard to placing on record the heirs of the 
deceased parties. 19 B. 202. P 

(5) Hindu mother. 

Where, in a suit by a Hindu minor to set aside father’s alienation of ancestral 
property, no right to sue survived in favour of his mother on his death 
and the suit abated, 4 A. 235 = 2 A.W.N. 29. Q 

<6) Interest in property. 

(a) In a suit for possession of timber, the first defendant bad ceased to have any 
interest and he died after the settlement of issues. The cause of action 
against other defendants survived, and it was unnecessary that the 
suit should be revived against the first defendant’s representatives. 
6W.R.2, R 
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L^**Tbe death of a plaintiff.. if the right to sue survives. ''-^(Cmtinued). 


A.— Special cases — {Continiied), 

{b) The plaintiff, a minor and not a patty to the consent decree} snbseqnently 
sued to have his rights declared against the decree-holdet. He died 
leaving a widow and daughter while the suit was pending. Seld that 
the right to sue survived, 5 Bom. L.R. 1041. S 

(7) Mesne profits. 

A suit for possessioo with mesne profits does not abate by reason of the lands 
having since been wasted away. 5 W.R. 227. T 

(S) Reviyal of suit<--Cause of action. 

Where it is sought to revive a suit on the death of the plaintiff, the cause of 
action of the original and revived suit must be the same ; and no fresh 
cause of action can be imported into the revived suit. 22 C. 92, U 

(9) Rights of Principal. 

Where a suit is one properly brought by a person as agent of an undisclosed 
principal, it should, after the death of the agent, be continued, if at all, 
by his representatives, and not by the principal. 17 M.L.J. 116 (22 B. 
672, D.). y 

,(10) Suit by Hindu widow. 

If, in a suit by a Hindu widow to recover possession of her husband’s estate, the 
widow died and since the cause of action was one which from its very 
nature survived on her death, the suit did not abate. 17 W.R. 476 ; 
8 B.L.R. 98. W 


411) Turt. 

(a) The suit, which has arisen on account of some illegal act of the widow, 
abates on her death pending the suit. The question as to the plain- 
tiff’s reversionary right which was raised by an intervenor must be 
determined in a separate suit. 1 Agra 49, X 

•(b) A suit for damages for malicious prosecution originally brought against the 
wrong-doer himself cannot be subsequently continued against his heir. 
13 B. 677 (24 Oh.D. 439, F.). t 

(c) Suits for malicious prosecution governed by S. 89 of the Probate and Adminis- 

tration Act, on plaintiff's decease, survive to his legal representatives, 
310. 993»8 0,W.N-746. * 

(d) A suit for damages for malicious prosecution commenced against the 

prosecutor himself abates on his death. 29 M. 487. If he had not 
acted without reasonable and probable cause, the suit must be 

dismissed. 4 P,R. 1897. A 

(e) A suit for malicious prosecution is a personal action and does not, on 

plaintiff’s decease, survive to his legal representatives. 8 O.W .N. 329 ; 
8 M.L.I. 180. B 

^12) Tvaat. 

A claim founded upon personal trust cannot survive to a representative. 23 B. 
719- C 
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death of a plaintiff. Jf the right to sue survives'^— (Co ntimied), 
A. — Special cases — (Concluded). 

(IB) Partners. 

Except possibly in the case of an assignment by the other surviving partner or 
partners, it is not competent to one only of two or more surviving 
partners to sue for a debt due to the firm. 1 A. 453 ; 0 A. 4R6 ; 14 A, 
524=12 A.W.N. 104. D 

(14) Pre-emption. 

A suit tor pre-emption brought by a land-owner respecting village lands should 
not be regarded as a merely personal action , which must terminate on 
the death of the, original plaintifi, and does not survive to his 
representatives. 98 P.B. 1898. E, 

8.— Limit of abatement. 

After judgment, the action does not abate ; but the benefit of the judgment 
goes to the legal representative of the person obtaining it. 9 A. 181= 
6 A.W.N, 322. P 


C,— Effect of abatement. 

(cl) Abatement of suit does not extinguish the title of the plaintifi or those 
claiming under him. 6 Bom. L.E. 688. G 

(6) The abatement of the petition by husband for dissolution of marriage 
entails abatement of the claim against the co-respondent for damages. 
60P.E. 190G. H 

D.— Appeal. 

(a) The death of an appellant was held to be a reason for the abatement or 
postponement of a ca^e which was being conducted by an agent of the 
deceased defendant and was not in any way prejudiced. W.R.(1864),47.I 

(i>) An appellant ha\ing died and no application having been made before the 
lapse of two months to enter appearance on lehalf of the representativefc, 
the appeal was held to have abated. 11 W.R. 543 ; 20 W.R. 2C7. J. 

(c) The whole authority of an agent was determined on the death of the 

priucipal, and the appeal must have abated until resumed by substitut- 
ing the heir of the deceased principal as a party to the suit. 1 Agra 215 K 

(d) An appeal by a plaintifi-reversioner against a decree passed against him 

dismissing his suit abates on that reversioner-appellant’s death, and 
his son, though the next reversioner, cannot prosecute the appeal. 
27 M. 588. L 

(e) Where a co-parcener dies after decree for partition in the first Court, but 

pending appeal, hiS widow was allowed to be brought on record as his 
repre&entativa, for purposes of appeal. 28 B. 201, M 

(/) The words “right to sue must be interpreted in their ordinary meaniog, 
namely, the right to obtain relief by means of legal procedure. It docs 
not follow that the right to appeal against decree partakes of the 
nature of the original decree. Where the clsim has been perfected by 
judgment, the nature of the relief claimed on appeal stands on a 
difierent footing and there can be no abatemont, 4 Bom. L.R, 325 « 
26 B. 597. N. 
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L-^^^The death of a plaintiff if the right to sue survives,* ’--(Concluded). 

D,—Apt^ea\— (Concluded) . 

(g) In cl suit by a son contesting ahenation, by father, of ancestral land, the son 

died pending an appeal by the alienee. Held that the suit did not 
abate but could be continued by the mother and the uncles. 27 B. 
1G2 ; 59 P.L.B. 1905 = 58 P.R. 1905 , (10 I.A. 150 ; 97 P.R. 1893 ; 18 
P.R. 1895 : 55 P.R. 1903=117 P.L.R. 1903 ; 27 M. 588; 15 I.A. 156 ; 
22 A. 33 ; 22 A. 382 and 24 M. 405, R.)- O • 

(h) Where, pending an appeal against a decree passed against a cefendant in a 

suit for damages, the appellant dies, the appeal does not abate and can 
be prosecuted by his legal representative. 26 M. 499. P 

(i) Where several plaintiffs or defendants jointly appeal against a decree, the 

death of one sacli appellant cannot in any case have the elfect of caus- 
ing the appeal, as a whole, to abate. 1902 A.W.N. 171 = 25 A. 27 (22 
B. 718, jK ; 16 A. 211, D; 22 A. 222, overruled) ; 5 Bom. L.R. 90=27 
B. 284. Q. 

0) The decree-holder respondent, in an appeal from au order refusing an appli- 
cation by the judgment-debtor for declaration of insolvency, died. No 
step was taken to implead his representative. Held that the appeal 
abated. 7 A. 534=5 A.W.N. 217. R 

2. Where there are mere plaintiffs or defendants than one, 
Procedure where them dies 1, and where the right to sue- 

one of several plain- survives to the surviving plainrjff* or plaintiffs 
diesandrigbt to sue alone, or against the surviving d^jtendant or defend- 
survives. alone, the Court shall cause au entry to that 

effect to be made on the record, and the suit shall proceed at the 
instance of the surviving plaintiff or plaintiffs, or against the surviving 
defendant or defendants. 


(Notes), 
oia A.ct. 

This rule corresponds to S. 362 of Acc XIV of 1882, 

Distinction. 

The word “ if ” is changed into “ where. 

(General). 

Scope of the rule. 

The rule is not limited in its application to cases in which the right of suit 
survives against the surviving defendants by reason of some oircuni- 
stanoo ancecodent to the suit. 4 O.L.J. 568 = 11 O.W.N. 186, S 


1,—^^Any of them dies,” 

<1) Surviving plaintiff or plaintiffs alone. 

A and B as joint owners of certain land, brought au action for damages on 
account of trespass. B died after action was brought. Held that the 
cause of action survived to A, 1 B.L.R. 42. T 
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/. — Any of them dies J"' ’^[Concluded), 

• (2) All heirs not brought upon the record. 

When it was the duty of the sous of a deceased appellant to bring their sisters 
upon the record along with themselves, and they not having done so, 
the appeal abated. .*> A.L.J. 62 (16 A. 611, F.). U 

( (3) Power of Court to reverse the whole decree. 

Where a decree is passed against several defendants and two of them appeal, 
but pending the appeal one of the appellants dies and no legal represen- 
tative of the deceased appellant is brought on the record, it is competent 
to the Court to reverse the whole decree on the appeal of the other 
defendant-appellant, where the grounds of appeal are common to all 
the defendants. 5 Bom. L.R. 90=27 B. 284. Y 

(4) Partition suit. 

In a suit for partition brought by one member of an undivided family against 
another, the widows of deceased brothers and cousins are not necessary 
patties, though in many cases it may be convenient that they should 
be made parties in order to ascertain what provision should be made 
for their claims against the estate. The right to sue was held to 
survive against the surviving respondents against whom the appeal was 
directed to proceed under the rule. 86 P.R. 1886 (44 P.R. 1884, B.) W 

3. (1) Where one of two or more plaintiffs dies and the right 

to sue does not survive i to the surviving plaintiff 
or plaintiffs alone, or a sole plaintiff or sole surviv- 
ing plaintiff dies and the right to sue survives, the 
Court, on anapplication made in that behalf 2, shall 
■cause the legal representative 3 of the deceased plaintiff to be made a 
party ^ and shall proceed with the suit 5. 

(2) Where within the time limited by law 6 no application is 
■made under sub-rule (1), the suit shall abated so far as the deceased 
plaintiffs is concerned, and, on the application of the defendant 9, 
the Court may award to him the costs which he may have incurred 
in defending the suit, to be recovered from the estate of the deceased 
plaintiff. 

(Notes). 

Oia Aet. 

This rule corresponds to Ss. 363, 365, and the first para of S. 366 of Act XIV 
of 1882. 


Procedure in case 
•of death of one of 
several plain fcifis or 
of sole plaintiff. 


Distinction. 

(i) The sub-rule (1) comprises in itself the provisions contained in Ss, 363 and 
365 of Act XIV of 1882. 

iii) Procedure in case of one of several plaintifis dealt with in S. 363, and pro- 
cedure in case of death of sole or sole surviving plaintiff dealt with in 
S; 365 are embodied in sub-rule (1). 
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Sub-rule (3). 

(i) The sub-rule (2) embodies the provisions contained in S. 366. 

(ii) The word “ if ”ds changed into “where.” 

(iii) The word “ such ” after ±he word “ no ” is omitted. 

(iv) The word “ be ” after “ application ” is changed into “ is.” 

(v) The words “to the Court.. ..an order that ” are omitted, and the word 

“ under sub-rule (1) ” are substituted. 

(vi) The words “ so far as the deceased plaintifi is concerned ” are new. 

These verbal alterations and additions are due to the grouping, under one 
rule with greater clearness and all possible brevity, the provisions 
contained in the three sections of Act XIV of 1882. 

(vii) The second and third paragraphs are omitted. 

“ The Committee have introduced words in order to conform to the language of 
the Indian Limitation Act, 1877, as amended.” 


“ Though ‘ or ’ is the word used in the Code of 1882 and the Code of 1877, in 
the bill of 1877 the word ‘ and ’ is used, and it appears to the Commit- 
tee clear that ‘ and ’ is required by the context. If ‘ and * is not used, 
then the contrast with the preceding section is lost.” 

“The explanation can be omitted having regard to the definition of ‘lega 
representative ’ inserted by the Committee.” (Statement of Objects 
and Reasons). 


(General). 

<1) Scope of the rule. 

(a) The rule does not apply to the case of a sole plaintiff dying after decree. 

8 M. 236 ; 5 O.L.R. 108. X 

(b) The provisions of the rule could not be adapted to execution proceedings. 

3 A. 769=1 A.W.N. 67 ; 8 B. 221; 6 A. 669. Y 

(c) The rule relates only to proceedings prior to decree, 2 0. 327 ; A I.A, 66 ; 20 

W.R. 306, and not to applications after decree. 9 C.W.N. 171. Z 

(d) An application for substitution of heir to allow execution to proceed is not 

an application under the rule. 8 C.L.K. 4A0. A. 

(e) The rule does not bar the right of heirs to proceed with an appeal as against 

joint heirs. 8 W.R. 84. B 


<2) Jurisdiction. 

A Court to which a case has been remanded under 0. XII, r. 25, has jurisdiction 
to act under the rule, and to do any act which may be necessary to 
carry out the order of remand. 7 O.C. 17. C 

,<3) Appeal. 

(а) An order directing suit to abate under sub-rule (2) is not appealable. 3 A, 

844 ; 17 A. 172. D 

(б) An order that a suit do abate, being virtually a decree, is appealable. 10 B, 

22P; 18 M. 496, A second appeal will also lie. 26 M, 224=12 
MX.J. 380. B 

(c) No appeal lies against an order rejecting an application that a suit might be 

declared to have abated, or refusing to place on record the name of the 
applicant. 17 A. 286 ; but see 18 M. 496. F 

(d) If the order, purporting to have been made under sub-rule 2, is really an 

order under r. 6, it is appealable. 9 O.C. 864 ; 10 0.0. 121 (10 B. 
220 ; 27 a. 162 ; 18 M, 496 ; 2 N.L.R. 7 ; 17 A. 172 ; 17 M. 209 ; 27 
M, 112, B.), G 
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“ The right to sue does not survive."' 

(a) A purchaser cannot be rendered liable for a purely personal debt of the 

deceased vendor and ha cannot apply as a lc;:;al representative to prose- 
cute the appeal. 9 W.R. *271. H 

(b) A suit is brought against the sons and legal representatives of a deceased 

Hindu for debts contracted by the latter. The deceased may have left 
IK) asiiQis. In an 5 '' case the Court ought to pass *a decree. 13 B. 653; 
8Bom. H.C. 245, I 


2.—“ On nn application made in that behalf.** 

(rr) Rival claimants can make separate applications ander the rule to be placed 
on record. 15 B. 145. J 

(6) An application for execution oC a decree by the heirs of a deceased decree- 
holder must be m accordance with law. 20 C. 755. 

(c) If the legal representative of a deceased appellant applies within the pres- 

cribed period to have his name entered on the record, the Court i? 
bound to enter his name. 4 Bom. L R. 23 = 26 B. 317. L 

[d] An objection that a person is not the legal representative must be taken at 

the earlioijt opportunitj . Ho o*’der for abatement can be passed after 
the legal repro&oiibative’p name is entered on the record. 12 M.L.J. 
380 = 26 M. 224 ; 4 Bom. L.R. 980=27 B. 162 at pp. 186 and 187. M 

(<i) The sole appellant bi'foro the Divisional Court died while the appeal was 
still pending. The application made by bis sons to be made p.u.'ties 
was rejected for defaulc. No objection was raised by either party when 
the appeal was heard. Held that the proper order to pass was to set 
aside the decroo of the Divisional Judge as a nullity, leaving either 
party to make any application with a view to re-opeuiog the case. 78 
B.R. 1891. N. 


2 .— Legal representative." 


(1) Genera). 

(а) The rule pro-supposes that the party cl-aiimng to represent a deceased plaiu- 

tilf is his legal representative. 17 M. 209. 0 

(б) The cause of action survives to the applicant if he proves that he is the legal 

representative of the deceased. 5 A.W.N. 7. P 

(c) The words “legal representative ” must be read in connection with the 
“ n'>ht to sue ” which is involved lu the case before the Court ; and 
that unless the person applying to be considered the “ legal represen- 
tative ” can show that he is the person to whom tue “ right to sue “ 
involved in the case descends or survives by law, he is not, qv>a that 
right, the “ legal representative ” wnthiu the meaning of the rule. 23 
P.R. 18R9. Q 


(2) Umimstratov. 

An administrator appointed under S. 10 of Regulation VIII of 1827 does not by 
HO oh appointment become the legal representative of the deceased. 
21 B. 102. R 


(,8) Certificate of heirship. 

ta) A Hindu widow, as holder of the succession certificate, was considered to 
, be the only person who could represent the deceased and recover the 

debt, 26 M. 224. S- 
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J.— '' Legal representative.*’— (Continued), 

(h) WBen the original plaintiff dies, the suit may be continued by his legal re- 
presentative, although the latter has not taken out administration to 
the original plaintiff’s estate. 16 B. 519 ; 15 B. 580. T 

(c) S. 4 of Act VII of 1889 distinctly and peremptorily forbids any Court from 

passing a decree against a debtor of a deceased person for payment of 
his debt, except on production, by the person claiming, of probate or 
letters of administration. 15 B. 105. U 

(d) A decree was obtained by one of two undivided brothers. He died. If the 

debt was in its nature a family debt, the right to execute the decree 
would have devolved on him by survivorship and no certificate of 
heirship would bo necessary. 16 B. 349. Y 

*(4) Executor. 

An executor under Act V of 1831 is the legal representative of the deceased 
before probate. But, where there are several executors, one of them 
could not carry on a suit without first taking out probate of the testa- 
tor’s will. 8 B. 241 ; 14 M, 454. Yf 


(5) Hindu Law. 

(a) The reversionary heirs of the husband are the legal representatives of a 

deceased widow, and they can proceed with the suit instituted by the 
widow. 2B 0. 636 (6 0. 479 ; 9 I.A. 639 ; 21 0. 8, B.). X 

(b) The widow’s right to sue devolves oi the heir of her husband entitled to the 

estate. Buch heir, and nob her personal heirs, should be held to be 
her legal representative for the purposes of the rule. 20 A. 341 » 18 
A.W.N. 65 (9 I.A. 539 ; 21 C. 8 ; 21 0. 636, B.). Y 

(c) A Hindu wife dies after obtaining decree for maintenance. Her daughters 

should represent her in the appeal, 17 B. 758. Z 

(d) An uncle and his nephew, members of a joint Hindu family, entered into an 

agreement hi writing to submit their disputes relating to the partition 
of their joint property to the decision of some arbitrators. But, pend- 
ing the arbibration proceedings, the undo died. His daughter’s son, 
alleging to be the adopted son of the deceased, applied to continue the 
suit. Held that the suit did not abate. 13 M.L. J. 311 ; 27 M. 112. A 

{e) None of the sons of the deceased could claim to carry on the suit as Karta, 
inasmuch as no member of a joint family could arrogate to himself 
the portion of Karta against the wishes of the other adult members. 
But they were entitled to carry it on themselves for the benefit of the 
whole famib , by making other members of the family parties to the 
suit. 10 O.C. 121. " B 

^(6) Kavnavan-*-His representative. 

A tarwad in Malabar, subject to Marumakkatayam law, was reduced in number 
to two persons. In a suit by the younger brother of the Karnavan 
for possession of the tarwad property, and for a declaration that the 
adoptions by the Karnavan are invalid, he obtained a decree for 
possession alone. He appealed, and, pending the appeal, he died 
leaving a will. His executor was admitted as his legal representative. 
20 M, 51. C 



700 


Act Y of 1908 (couBj OP civil, pjrocbduub). [0. XXII, r. 3’ 


j.— “ Legal representative. '‘‘—{Concluded). 

(6<a) Lunatic. 

The defendant in a suit was sane when he contracted the debt, but became* 
insane before the suit was instituted. Held that his wife could not be 
summoned as his legal representative, until she had been appointed as 
manager of her husband’s estate. D' 

(7) Right to sue as pauper. 

The right to obtain permission to sue as a pauper is only a personal right and 
cannot survive in the legal representative. 4 O.L.J, 234=33 0. 1163.B’ 

4.—^' Made a party.'" 

(1) Appeal. 

Having regard to the words “ so far as may be in r. 11, rr. 3 and 5 might be' 
applied at all events analogically to the case, so as to enable the real 
legal representative of the deceased plain tifi-respondent to be ascertain- 
ed and brought on record. 7 A. 693 ; 9 A. 447 ; 4 B. 664 ; 8 B. 440 ; 

2 A. 738 ; 8 M. 300 ; 10 A. 223. F 

(2) Power of Court. 

If a sole appellant dies, the appellate Court cannot proceed to judgment in the 
appeal without the representatives of the deceased appellant being made 
a party on the record. 16 A.W.N, 91 ; 6 A.W.N. 90. G‘ 

S. — Proceed with the suit," 

The defendant cannot change his defence in a revived suit. 19 M. 345. H 

^ Within the time limited by law." 

(a) The representative of a deceased judgment-creditor claiming admission to 

continue execution proceedings may come in at any time. 3 B. 221. I 

(b) If a plaintiff dies after decree, his representatives are not bound to apply with- 

in sixty days to be made parties to suit. 3 M. 236. X 

(c) No question of limitation can arise with respect to the Court’s power 

to make an order adding a party defendant to the suit. 12 C. 642. K 

(d) A sole plaintiff in a suit died, and, for more than six months after the 

death, no step was taken for revival of the suit. Two petitions were 
presented, one for the abatement of the suit and the other for the 
revival thereof. It was found that the legal representative was 
prevented by sufficient cause from continuing the suit The Court 
could order the abatement of the suit and at once set it aside under 
r.9. 9 0.W.N. 369. * ^ 

(ei If no application is made witbin six months by the legal representative of 
the deceased, the suit will abate ; 11 W.B. 643 ; but the Court may 
revive the suit. 6 0. 139 i 9 B. 275 ^ 9 C.W.N. 369. 

. If) One of the four respondents died and no application was made within six 
months to bring his representatives on the record. In the application 
that was eventually made th^ name of a wrong person was inserted. 
Beld that the suit must abate. 22 A, 430=20 A.W.N. 136 (18 A. 19 ; 
20 A.W.N. 109 ; 19 A.W.N. 186 ; 14 A. 221 ; 22 B. 718, R ). w 

(g) The onus is on the applicants to prove that the application was made vnth- 
in the period of limitation. 7 A.W.N, 60, ® 

<h) When the application is made within the period prescribed by law, the 
Court shall place him in exactly the same position as the plaintiff or 
app^antheld at the time of his death. 4 O.P.Ij.B. 183. P 
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7.—‘^The salt shall abate." 

(a) Non-prosecution bv the representative of a deceased plaintiff causes the suit’ 
to abate. 3 M. 31. Q* 

(&) The words “ legal representative ” must, when there are more than one legal 
representative, be read in the plural. All the legal representatives of 
the deceased must be brought upon the record as appellants and, if any 
had refused, they should have been brought as respondents. If not,, 
the appeal must abate. 16 A. 211=14 a.W.N. 22; but see 23 M. 
125=9 M.L.J. 313. R 

(c) In a suit to cancel gift of hereditary land against donor and donee, one of 

the appellants had died between the date of the filing of the appeal and 
the date of the hearing, and no application had been made within the 
period prescribed by law. Held that the appeal did not abate. 109 ' 
P.R. 1881, S 

(d) In a suit against sovereign as ruler of state, the appellant died during the 

pendency of the appeal. It appeared that the suit was not to enforce 
any liability contracted by the defendant personally. Held that the 
appeal did not abate, as the state, which he represented for the purposes 
of the suit, was still existing. 51 P.R. 1886. T ' 

(e) During the pendency of an appeal by fehe plaintiffs in a suit for cancellation 

of a mortgage of immoveable property, one of the defendant-respon. 
dents died and no application was made till after the lapse of 60 days 
from the date of respondent’s death. Held that the appeal abated. 76 ^ 
P.R. 1884. U 

(/) If the representatives of the deceased appellant are not brought in the record 
within the prescribed period, the appeal abates. 22 A, 222 = 20 A.W.N. 

24 (14 A.W.N. 22, B.), Overrided in 25 A. 27=22 A.W.N. 171 ; see, 
however, 23 A. 22 = 20 A.W.N. 168. Y 

8.—^^ Plaintiff r 

This includes appellant. 8 0. 440. W ' 

p.— “ On the application of the defendant." 

Where the special appellant died after the High Court had referred for trial to 
the Court below an issue based upon objections taken by the respondent, 
the appeal must abate and the respondent can’t require it should 
proceed. 3 Bom. H.C. 81. X 

/O.— “Coste.” 

(a) The power, oonferred by the rule on the Court of original jurisdiction to- 
award costs against the estate of a deceased plaintiff, may, by analogy, 
be taken to be conferred on the appellate Court. 4 B. 654 ; 8 C. 440 ; 
10 O.L.R. 487. Y 

(5) The representative of a deceased plaintiff in an abated suit is liable for costs 
of interlocutory orders in the suit. Bourke O.C. 154. Z 

4. (1 ) Where one of two or more defendants t dies and the 

Prooedute ir. case survive 2 against the surviv- 

of death of one of iDg defendant or defendants alone, or a sole defen- 
several defendants q,. qqIq surviving defendant dies 8 and the 

right to sue survives the Court, on an application 
made in th&i; behalf 5, shall cause the legal representative 6 of the 
deceased defendant to be made a party and shall proceed with the • 
suits . 
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(2) Any person so made a party may make any defence appro- 
priate to his character as legal representative of the deceased 
defendant. 

(3) Where within the time limited by law no application is 
made 9 under sub-rale (1), the suit shall abate lO as against the 
deceased defendant. 

(Notes). 

Old Act* 


This rule corresponds to S. 368 of Act XIV of 1882. 

Distinction. 

(i) The provisions of the first five paragraphs are embodied in sub-rule (1) with 

the necessary amendments, consequent upon the re-arrangement of 
chapter XXI for the sake of greater clearness. 

(ii) The substance of the proviso is contained in sub-rule (2). 

(iii) The 7th andSfeh paragraphs are omitted and sub-rule (3) is new. 

(iv) The amendments in the rule set at rest the rulings in 4 B. 654 ; 12 O.L.R. 

45 ; 9 B. 151 ; 8 M. 800 ; 12 0. 643 ; 7 A. 681 ; 10 A. 223 ; 26 M. 230. 


(Generali. 


(1) Scope of the rule. 

(a) The rule only applies to the case of death of a party to a suit, presupposing 
therefore the institution of a suit ; and in the case of an application to 
sue in forma jpauperis, no suit is instituted until the application is 
granted. 7 B. 373, A 


(fe) The rule does not apply to execution proceedings. 6 A. 256 ; 12 A. 440 ; but 
see 12 M. 211; 15 M. 390. B 

(c) The rule does not apply to investigations under 0. XXXTII, r. 5. 7 B. 373. C 

(d) The rule can only be applied where the applicant is the legal representative, 

and not when he is merely a person alleging himself to be such repre- 
sentative. 4 M.L.T. 227 (8 M. 306, cons). D 


{e) The rule is applicable to the suit though founded on contract, and no act 
on the part of the plaintiff could take the case out of the operation of 
the rule. Ho cannot defeat the provisions of the rule by resorting to 
his right under S. 43 of the Oontraot Act. 53 P.R. 1896 B 


(2) Appeal. 

(а) No appeal lay against the rejection of the application to set aside the order 

directing the suit to abate. 8 0. 837 ; 10 O.L.R, 449 ; 12 O.L.R. 421. F 

(б) An order is necessary deflating that the suit has abated, and an appeal lies 

from such order. 1903 A.W.N. 15-25 A. 206 G 

(c) Dismissal of a suit, without giving time for joining the representatives of 
the deceased defendant, amounted to a decree and hence was appeal- 
able. It was not an order under this rule, or any other rules or sec- 
tions of the Code. 3 M.L.T. 327 (18 M. 496, F.). H 


7 ‘ * Defendants. * * 

.(a) The word “ defendant ” in r. 4 when read with r. 11 must be held to 
include respondent.” 11 0. 694 ; 7 A. 738 ; 30 P.R. 1880 ; 165 P.R. 
1882 ; 133 P.R. 1884 , for procedure do be adopted m case of death of 
respondent, see 4 B. 654. 1 
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/. — “ Defendants. (Concluded), 

(d) The word “ defendant ” in Art. 171-B of Act XV of 1877 does not include 
respondent, 10 B. 663 ; 9 M. 1. J 

2.—'^ Right to sue does not survive.’* 

(а) In a smt foi* dissolution of partnership, the legal representatives of a 

deceased partner defendant ought to be made a co-defendant. 16 B. 27.K 

(б) Where, in a suit for redemption by the original mortgagoi against the 

mortgagee and his sub-mortgagee, the mortgagee dies pending suit and 
no steps are taken to make his representatives parties ; no cause of 
action survives to the plaintiff against the sub-mortgagee who is not 
the assignee ot the deceased, 20 B. 549. K 1 

(c) A Court has no power to adjourn a suit for trial when it is shown that one 

of the defendants died leaving legal representatives and the cause of 
action did not survive solely to the surviving defendants. The Court 
cannot proceed further with the suit until the course prescribed in the 
rule is taken. 12 M.L.I. 188. L 

(d) Four out of six persons who held a decree sued for a declaration that certain 

property belonged to the judgraont-debtor, making the claimants and 
the remaining decree-holders, who refused to become plamtiffs- 
defondants. During appeal, the respondent decree-holders died. Held 
that the appeal did not abate. 23 A. 22 (22 A. 222, D.). M 

(<j) A mortgagee’s suit against the mortgagor and his surety is not liable to 
abatement by the death of the surety when his heirs are not impleaded 
as defendants within the prescribed period, if the mortgagee gives up 
his claim to proceed against the estate of the surety. 25 A. 200 = 
A.W.N. (1903), 15. N 

(/) If the suit was one for iiossession of land, which was in the joint possession 
of the two defendants in the case, there was no right of suit against 
one of them alono, and the appeal, therefore, abated altogether. 
3 D.B.R. 168 (22 A. 430 ; 22 B. 718 and 26 B. 208, i?.). O 

( 9 ) When there was no application for substitution of the heirs of the deceased 
respondents, the right to sue not surviving against the other respon- 
dents, the appeal should abate, inasmuch as the decree could not be 
reversed without the representatives of the deceased being placed on 
the record. 11 O.W.N. 504=6 C.L.J. 393. P 


*(1) Dies betove decree* 


J.— * D/es." 


(a) In cases in which the debtor dies before or pending the suit, and the suit is 
brought or continued against his representative, the representative, 
and not the deceased person, is the defendant. 8 Bom. H.C, 87. Q 

(5) Where the sole defendant in a suit died, a decree, passed against him on 
the belief that he was alive, could not be executed. 3 C.L.R. 192. K 


(c) A decree is passed by mistake against a deceased defendant. But, at the 
time, the plaintif had no knowledge of the death of the sole 
defendant. The -plaintiff bad the remedy to have the case re-opened 
after bringing upon the record the legal representative of the deceased 
defendant. 1904 A.W.N* 44. S 

4228 89 
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D/es» ** — {Concluded), 

(2) Decree against a dead person. 

A decree passed in favour of or against a dead person is not ipso facto a nullity^ 
and all tkat can be said m such a oase is that there has been a dis- 
regard of the provisions of the Code. The decree should be set aside 
or maintained, as if the death occurred after decree, according as the 
disregard of procedure has or has not materially prejudiced the parties. 
20 P.E. 1898 (21 B. SU ; 6 M. 180 ; 15 M. 399 ; 17 A. 478 ; 31 P.R. 
1886 ; 7 P.R. 1889 ; 78 P.R. 1891, R). T 

4 . — “ Right to sue survives,** 

If the liability of the respondents was joint and several, the death of one of 
them, without his legal representatives being substituted in his place^ 
could not exonerate the others from liability, and the appeal would 
abate only so far as the deceased respondent was concerned. 33 0. 
580 ; 22 A. 230, D ; see, also, 25 A. 206 ; 26 B. 203 ; 28 A. 22. 0- 

J. — “ On an application made in that behaif. ** 

'a) As regards applications to make a legal representative defendant, article 
171-B of the Limitation Act should not have retrospective effect. 
6B. 26. Y' 

' (6) Art. 171-B of the Limitation A'lt applies to applications made under the 
rule. 7 B. 373 ; 133 P.R* 1884 ; 133 P.R. 1886 ; 42 P.R. 1887. W' 

(c) Where a respondent dies during the pendency of an appeal, it is for the 
appellant to take the initiative, and he is at liberty to select one or 
more persons to defend the appeal. No person, other than the person 
so selected, has a right to force himself into the proceedings against 
the appellant’s consent. 4 B. 654 ; see, however, 8 C. 440 ; Z.0 OX.R. 
437. (iV.B. The rule has greatly modified the law). X 

(<f) Cinder S. 368 of Act XIV of 1882, a plaintiff may have the representatives 
of a sole defendant placed on the record, so that he may conoinue his 
suit against them. But there was no section which allowed the 
represeutathes of a sole defendant, who had died, to be placed on the 
record at their own request. 9 B. 56. (iV.B. The law has been 
changed in the rule). Y 

(«) The Court is bound to entertain applications of rival claimants to repre- 
sent the deceased. 8 M. 800 ; 10 A. 228 1 Z 

(/) The analogy of S. 368 is to be extended generally to appeals, and the party 
appealing may choose his own respondent as representative of the 
deceased. 9 B. 151. A 

H.B.— Under the rule, the representatives of the respondent can apply. 

(g) Art. 171-B of the Limitation Act doos not apply to the death of a respon- 
dent. Art. 178 applies to an application made by a plaintiff-appellant 
to bring upon the record the representative of a deceased defendant- 
respondent* 10 A. 264 ; (7 A\ 693 ; 10 B. 663 ; 9 A. 118 ; 7 A. 734, 
overruled), B 

{h) Art. 178 applies to applications made by defendant-appellants to have the 
representative of a deceased plaintiff-respondent made a respondent. 
10 A. 270^8 A.W.N. 114. C 
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an application made in that behalf.^' — (Concluded). 

(i) The application made more than six mouths after death, for the substitu- 

tion of executors in the place of heirs, is nob barred, when the appli- 
cant has, throughout, had a hona fide desire to effect sabscitution of the 
proper legal representatives and had shown sufficient cause for delay, 

7 C.W.N. 629. E 

(j) After the decree is passed, the section relating to the bringing of legal 

representatives of a deceased judgment-debtor is cl. 60 and nob this 
rule, and the person entitled to apply is the judgment-creditor and 
not the representatives of the deceased judgment-debtor. 28 M. 361. F 

(k) Art. 175 0. of the Limitation Act applies to the case of an application to 

bring in the legal representative of deceased respondent in second 
appeal, and is not confined to oases coming within this rule. 15 M.L. 
J. 401«28 M. 498 ; but see 16 M.L.J. 475 = 29 H. 629. G> 

(l) An application made to bring the representatives of a deceased respondent 

on the record, whether that appeal is an appeal from an original or an 
appellate decree, is an application made under the rule, 4 A.L.J. 
397 = A.W.N. (1907), 155=29 A. 635 (28 M. 498, F ; 29 M. 629, not 
F.) H 

(w) Where an appoliant pre-deceases a respondent, the period of limitation 
prescribed for making an application under this rule is computed from 
the time when the names of the legal representatives of the deceased 
appellant are entered in the record. 16 G.P.L.R. 78. 1 

(^t) The plea that the appellant is not aware of the necessity to file an appli- 
cation under the rule is not a sufficient cause for the delay. 3 0.0. 
13 ; 39 P.R. 1885 ; 39 P.R. 1885 note ; 81 P.R. 1886 ; 81 P.R, 1886 
note ; seo, however, 43 P.R, 1889 ; 43 P.R, 1889 note. J 

6.’—^ ‘Legal representative.''' 

The term “ legal representative” clearly does noij necessarily mean “legal 
heirs.” It IS not tJie intention of the rule that an elaborate inquiry 
and decision should bo given, in case of nice questions arising as to- 
exactly wlio, under particular rules of law, is the legal|rapce3entative. 
29 F.R. 1888. K 


7.*—“ To be made a party." 

(a) On the dismis-ial of a suit, the plaintiff appevled. The defendant's death 

was notified to rho Court. The trial of the appeal and the decision 
thereon, wiihout adding tho representatives, are incorrect in law. 

14 W.R. 837 ; see, however, 3 O.L.R. 192. I* 

(b) The judgment-debtor died after attachment and before sale. The repre- 

souiativos should have been substituted as parties on the record, and 
this not having been done, the sale should be set aside, 6 M, 180 ; 

15 M. 399. M 

(c) The application, filed by the contributories of a company wound up against 

certain officers of the company, under S. 214 of the Companies Act, 
was dismissed. Pending appeal, one of the opposite parties died. 
Held the legal representatives of the deceased respondent could not be 
brought upon the record. 18 A. 166. N 
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7 .—“ To be made a party "—(Concluded), 

(d) The plaintiffs sued two defendants alleging them to be members of a joint 
Hindu family. The amt ended unsuccessfully to the plaintiffs and 
they appealed and one of the respondents, during the pendency of the 
appeal, died. The widow of the deceased respondent, after the lapse of 
more than six months, applied to the Court to have it declared that 
the appeal had abated. The plaintiffs contested the application, but, 
at the same time, asked that the widow might be brought on the 
record . The Court rightly ordered that the widow should be made a 
respondent, 1902 A.W.N. 162. 0 

(«) A person, whom the plaintiff alleges to be the legal representative of the 
deceased defendant and whose name the Court enters on the record in 
the place of such defendant, sufficiently represents the estate of the 
deceased for the purposes of the. suit. A decree passed in such suit 
will, in the absence of fraud or collusion, bind the estate, though the 
person entered on the record is not the true representative, or is only 
one of several representatives. 12M.L.J. 368=26 M. 230. P 

(f) When a plaint is presented by a plaintiff for the purpose of instituting a 
suit against a defendant, and it afterwards turns out that the defend- 
ant had died before the presentation of the plaint, the Court has no 
jurisdiction to substitute the representatives of the deceased as defend- 
ants and allow the suit to proceed against them. 3 M.L.T. 12 
=:17 ;M.LJ. 561 ; (12 '^W.R. 45, F: 16 M. 319, J£xph; 18 Q.B.D. 
250, JB.). Q 

(^) A defendant has a right to the dismissal of a suit brought against him by 
an unauthorised person and the defect cannot be cured by the addi- 
tion or substitution of the name of the person who might have brought 
the suit, 7 0.C.78. R 

(h) The jurisdiction of the Revenue Court is not ousted by the death -pendente 

lite of the defendant. His legal representatives should be brought on 
the record. R. A, R. No* 76, S 

(i) The rule leaves it to the appellant to apply that a certain person whom he 

alleges to be the legal representative be brought on the record. If he 
wilfully omits to bring the right person on the record, he will bear the 
consequence, as the proceedings will not bind the true heir. 5 

P.B. 1890. T 

Shall proceed with the suit." 

a) Suit includes an appeal. 4 B, 664. U 

(6) Suit includes all proceedings in a suit including the proceedings in execu- 
tion ; and the executors were bound to make and capable of making 
the application at the time of the death of the testator. 39 P.R. 
X903 (8 B. 241 ; 9 P.R. 1901 ; 6 A. 269 ; 63 P.R. 1900, R.) Y 

^,—*^Where within the time timited bylaw no application is made." 

(a) If no one had been brought on the record to represent the deceased 
respondent within the period prescribed, the appeal must abate. 7 A. 
734; (7 A, 693, Z>). ^ 

{b) The application for substitution of the heirs of the deceased defendants 
ought to be made within six months. 11 A. 408, (10 A. 587, R) ; 
16 B. 27. 
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p .— Where within the time limited by law no application is made»'' 

—(Concluded), 

(c) The application for substitution of legal representatives made within six 

months of obtaining probate of deceased respondent’s will, but more 
than six months after his death, is not within time, in the absence of 
sufficient cause shown for the delay and the appeal consequently 
abates. 14 M.L. J. 147 ; 1 A.L.J. 145 ; 31 0. 487 = 8 O.W.N. 442 ; 31 1. 
A. 71 ; 14 M.L.J. 145. Y 

(d) Where, of several respondents, some die, and their representatives are not 

made parties within six months, the appeal abates in so far as they 
are concerned. The whole appeal did not abate. 22 B, 718 ; 3 Bom. 
L.R. 736=26 B. 203. 25 

(e) As the appeal in the Court below was decided before uhe expiry of six 

months from the date of the sole respondent’s death, it could not be 
held to have abated, and the appeal w'as remanded to the lower 
appellate Court. 1901 A.W.N. 187. A 

(/) Ignorance of a defendant’s death is often a sufficient cause to prevent a suit 
from abating, by reason of the plaintiff not applying for the substitu- 
tion of legal representatives within the period prescribed therefor. 
42 P.R. 1887 ; 43 P.R. 1889 ; 113 P.R. 1907. B 


The suit shall abate,** 

(а) The abatement provided for in the rule is absolute and cannot subsequently 

be set aside, A minor cannot seek to set aside the order of abate- 
ment after the appeal has been ordered once to abate, through the 
negligence of the former guardian to apply to bring the legal representa- 
tive of the deceased respondent on record. 28 M. 369, (26 M. 431, F,),0 

(б) Where one of the defendants in a mortgage suit has died pending the appeal, 

and no application has been made to bring on his representatives as a 
party to the appeal, the appeal does not necessarily abate. The 
applicability of the ruling in 31 1. A. 71, is explained. 2 M.L.T. 36 = 
30 M. 67. 0 

(c) One of the appellants died during the pendency of the appeal, and no 
application was made by the representative of the appellant, who was 
a pat ty to the appeal in another right, to be placed on record as a 
representative of the appellant. Held that the appeal did not abate. 
3 P.L.R. 65. B 


Determination of 
question as to legal 
representative. 


5. Where a question arises ^ as to whether 
any person is or is not the legal representative of 
a deceased plaintiff or a deceased defendant, such 


question shall be determined by the Court 2. 


« (Notes). 


Old Act. 


This rule corresponds to S. 367 of Act XIV of 1882. 

DUlmctioii. 

(i) The wording of the old section is entirely changed. S. 367 deals with the 
procedure in case of dispute as to the representative of a deceased 
plaintiff. The rule deals generally with the determination by the 
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Court as to who is the representative of deceased plaintiff or defendant. 
8nch a change was due to the re-arrangement in the order and the 
placing of r. 4, correbponding to S. 368 before r. 5, corresponding to 
S. 367 of Act XIV of 1882. Moreover clearness and brevity are ensured 
by the rule. 

(ii) The addition of the words “ or a deceased defendant ” appears to be due to 
the observations of their Lordships in 18 M. 496. 


(General). 


(1) Scope. 

(a) This rule does not relate to proceedings in execution. 2 0. 327 ; 4 l.A. 66 ; 
20 W.E. 305. F 


(5) There is no provision in the Coda that, if a person claiming as legal 
representative of a deceased plaintiff fails to prove that he holds that 
position, the suit must be dismissed. 27 B. 162, G 


(2) Right of appeal. 

Where an order under the group of rules in 0. XXII relating to representatives 
has been made excluding a person from the record, that person must 
seek his remedy by an appeal against the^lorder, and is not entitled to 
appeal against the decree so long as the order stands. 12 A. 200 
(9 A. 447, D ). H 

(3) Appeal. 

Where a Court dismisses the application of a person claiming to be brought on 
the record as a deceased plaintiff’s legal representative, the decision is 
to be regarded as an order under the rule and as such appealable. 18 
M. 496 ; 2 N.L.R. 7 ; but it is not a decree, nor appealable as such, 17 
A. 172 27 M. 112 ; 27 A. 162 ; 2 N.L.R. 7. I 

(4) Appeal-— Beylsion. 

When the right to sue does not survive to the applicant, the suit was ordered to 
be dismissed as having abated. The proper remedy for the claimant 
was to appeal against the order and not to apply for revision of the 
same. 9 O.C. 364 (18 M. 496 ; 27 B. 162 and 10 B. 220 R) ; 10 O.C. 121.J 

Where a question arises,*^ 

(1) A person not on the record. 

A person, who was not on the record when the decree was made, does not con- 
stitute himself a party to the suit by applying for execution, and a 
question as to his legitimacy is consequently not one which the Court 
executing the decree is competent to entertain. 2 0, 327, K 


(2) Parehaser. 

The dena-pauna clause in the deed of purchase from the deceased did not make 
the purchaser liable to pay so purely personal a debt of deceased as 
that which the decree created and consequently the purchaser's only 
title to be the appellant’s legal representative failed, 9 W.R. 271. h 

(3) When the procedure in the rule to be followed. 

If the representative character is denied, or when two or more persons claim 
be legal representatives, the procedure prescribed in the rule should 
followed. 17 M. 209. 


KZS 
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/. — “ Where a question arises^*' — (Concluded), 

1(4) Deceased defendant. 

A dispute within the meaning of S. 367 of Act XIV of 1882 need not be between 
persons claiming to represent the deceased plaintiff. 18 M. 496. N 

<<5) Question not limited to rival applicants alone. 

A dispute as to who is the legal representative of a deceased appellant is not 
confined to the case of rival claimants to represent the deceased. 
A.W.N. (1908) 139=6 A.L.J. 363=30 A. 348. 0 

question shail he determined by the Court.'' 
iX) Applications by several persons. 

When several persons apply to the Court as legal representatives of the deceased, 
the Court could and should, either before or at the hearing of the suit 
or appeal, ascertain and determine the preliminary question as to who 
is the legal representative of the deceased. 9 A. 447 ; 10 A. 423. P 

(2) Rival claimants. 

The rule does not empower the Court to admit on the record both the rival 
claimants as representatives of the deceased and adjudicate between 
their rival claims. 15 B. 146 ; but see 17 W.R. 476. Q 

(8) Determination as to who is representative ; how far binding. 

The decree -holders could not go behind the decree and execute it for costs 
against the person whose claim had been disallowed, on the ground that 
she was in fact the rightful representative of the appellant. 11 A.W.N. 
163. K 

.(4) Points for determination. 

The question should be decided before issues can be settled or the trial begins. 
The Court has not to consider as to who only is the nearest heir of the 
deceased, but should decide who shall be admitted as the legal repre- 
sentative of the deceased for the purpose of prosecuting the suit. 4 
Bom. L.R. 980=27 B. 162. S 

(6) Duty of Court. 

(а) There must be a complete judicial enquiry and determination as to whether 

the claimant is the proper representative. 3 M.L.J. 287. T 

(б) The appeal should be stayed until the fact as to who was the legal represen- 

tative bad been tried and determined in such suit. 97 P.R. 1893. U 
(c) When a dispute does arise as to who is the legal representative, the Court 
.should have the power of deciding it by an interlocutory order, for the 
purposeof proceeding with the case or appeal. 66 P.R. 1894. V 

(6) Nature of the order. 

Any Older under the rule is not an order affecting the decision of the case and 
cannot be made a ground of attack in the appeal against the final 
decree. 27 B. 162 at p. 187. W 

•(7) Rffect of the order. 

The rule empowers the Court to appoint a legal representative for the purpose of 
prosecuting the suit, but the appointment of such legal representative 
is not a determination of any issue which is properly raised in the suit. 
1906 A.W.N. 206=28 A. 109. y 
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2 Such question shall be determined by the Court. ‘’*~-*(Co7icluded), 

(8) The Court. 

When a suit is transferred from one Court to another, the transferring Court 
has no jurisdiction to substitute the name of another party for that of 
the original plaintiff as his legal representative on his death pendente 
lit$. W.E. (1864:), 121. Y 

6 . Notwithstanding anything contained in the foregoing rules, 
No abatement by whether the cause of action survives or not, there 
reason of death after shall be no abatement by reason of the death of 
hearing. either party between the conclusion of the bearing 

and the pronouncing of the judgment, but judgment may in such 
case be pronounced notwithstanding the death and shall have the 
same force and effect as if it had been pronounced before the death 
took place. 


OUI AcU 

This rule is new. 

7 . (1) The marriage of a female plaintiff or defendant shall not 
Suit not abated by c^use the suit to abate, but the suit may notwith- 

maraage of lemale standing be proceeded with to judgment, and, 

where the decree is against a female defendant, it 
may be executed against her alone. 

(2) Where the husband is by law liable for the debts of his wife,, 
the decree may, with the permission of the Court, be executed against 
the husband ^ also ; and, in case of judgment for the wife, execution 
of the decree may, with such permission, be issued upon the appli- 
cation of the husband, where the husband is by law entitled to the 
subject-matter of the decree. 

(Notes). 

Oia Ae*. 

This rule corresponds to S. 3C9 of Act XIV of 1882'. 

Distinction. 

For the words “ if the case is one in which,” the word “ where *’ is substituted! 
in sub-rule 2. 

“ The decree may, with the permission of the Courts be executed aqainst 

the husband*'' 

A party having died while a suit against him was pending, his widow was- 
brought upon the record as defendant, and judgment was given 
against her, which was subsequently affirmed on appeal. The original* 
decree embraced an award of certain wasilat (accruing after the hus- 
band’s death) for whioh the widow was personally liable. Between< 
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L--~^^The decree may, with the permission of the Court, be executed 
against the husband^*^ -^(Concluded), 

the original and final judgments she married again, and execution of 
the decree was accordingly sought against her second husband. Held 
that he was not liable to summary proceedings in execution, and that 
the term “ judgment ” did not include the judgment in appeal. 9 W, 
B, 442. z 


8 . (1) The insolvency of a plaintiff in any suit which the 

assignee or receiver might maintain for the benefit 
in^iveLy&Tsmt^ creditors, shall not cause the suit to abate 

unless such assignee or receiver declines to con- 
tinue the suit or (unless for any special reason the Court otherwise 
directs) to give security for the costs thereof within such time as the 
Court may direct. 


(2) Where the assignee or receiver neglects or refuses to con- 

Procedure where sxxch security within the 

assignee fails to con- time SO ordered 2, the defendant may apply for the 
security^^^ dismissal of the suit ^ on the ground of the plaintiff’s 

insolvency and the Court may make an order ^ 
dismissing the suit and awarding to the defendant the costs which 
he has incurred in defending the same to be proved as a debt against 
the plaintiff’s estate. 


(Notes). 

Old Act. 


This rule corresponds to S. 870 of Act XIV of 1882. 


Distinction. 

Sub-rule (i). 

(i) The word “ bankruptcy” is omitted. 

(ii) The words appointed under S. 361 ” are omitted. 

(ill) For the words “ shall not bar the suit,” the wordJs shall not cause the suit 
to abate ” are substituted. 

(iv) The words ** unless.. ..directs ” in brackets are new. 

(v) The word “ order ” is changed into “ direct.” 

Sub'Vule (3). 

The word “ if ” is changed into where.” 

The words ** bankruptcy or ” are omitted. 

For the words ‘^may dismiss the suit and award,” the words “may make an 
order dismissing the suit aud awarding ” are substituted. 

4228 90 
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(General). 


Seope of the rule. 

The rule does not apply to a case where there has been only an application to 
declare the plaintiff to a suit, an insolvent and a vesting order naade, 
but the proceedings are subsequently annulled, and the party is not 
declared either a bankrupt or an insolvent ; therefore, in such a case 
where a suit has been dismissed for the non-appearance of plaintiff or 
the official assignee on the date fixed for hearing, 0. IX, r. 9, applies. 
27 C. 217. A 


Shall not cause the suit to abate."' 

The rule means that a suit abates by the insolvency of the plaintiff, but that 
the defendant shall not plead the abatement without giving the official 
assignee an opportunity of proaecuting the suit. 12 Bom. H.C. 257. B 

Z— “To .gr/ve such jsecurity within the time so ordered." 

If an assignee, who has been substituted for the plaintiff under the rule, declines 
to furnish security for costs within such reasonable time as the Court 
may order, the defendant may, within eight days after such neglect or 
refusal, plead the bankruptcy or insolvency of the plaintiff as a reason 
for abating the suit. 13 W.B. 431. C 


3 , — “ May apply for the dismissal of the suit." 

■Where the plaintiff, after the institution of a suit, became insolvent, and the 
defendant thereupon obtained an order that the official assignee should 
give security for the costs of the defendant within fourteen days, and 
should be made a party to the suic within one month, and that in 
default of such security, the suit should be set down for dismissal within 
eight days after the expiration of the time so limited — held that such 
order was irregular, and that the giving of such security was a conili- 
tinu precedent to the official assignee’s being made a party to the suit, 
12 Bom, H.C. 257. D 

“ May make an order." 

The rule gives the Court no power to order the dismissal of the suit. If there 
is any error in the wording of the order, the Court can rectify it by 
cancelling that portion of the order, 16 B. 404. E 


Effect of abate- 
auent or dismissal. 


9. (i) Where a suit abates ^ or is dismissed 

uoder this Order, no fresh suit shall be brought on 


ihe same cause of action 2 . 


(2) The plaintiff or the person claiming to be the legal represen- 
tative of a deceased plaintiff or the assignee or the receiver in the 
■case of an insolvent plaintiff may apply for an order to set aside the 
abatements or dismissal ; and if it is proved that he was prevented 
by any sufficient cause from continuing the suit, the Court shall set 
aside the abatement or dismissal upon such terms as to costs or 
otherwise as it thinks fit. 

(d) The provisions of section 5 of the Indian Limitation Act, 
IS??, (XV of lb77), shall apply to applications under sub-rule (2). 
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(Note s). 

OM Att«. 

This rule corresponds to S. 371 of Act XIV of 1882. 

Distinction. 

The word wheu” is changed into “ where.” 

For the words ‘*But; the person.. or insolvent plaintiff,” the words “the plaintiff 
•• ..of an insolvent plaintiff” ace substituted. 

The suberule (3) is new. 

(General). 

<1) Scope of the rale. 

This rule does not apply to che case in which a defendant or respondent dies. 
7 M. 195. F 

i(2) Judgment pronounced after death. 

A judgment reserved when the plaintiff was alive but pronounced after his death 
and a decree thereon were held to be valid. 21 A. 314= 19 A.W.N. 86 
(21 B. 314 ; 19 0. 513). G 

/. — “ Where a suit abates 

Where the plaintiffs applied to the Court for an order under r. 4, and an order 
was made diroctmg the issue of summons on the defendants, proposed 
by the plaintiffs, to appear and defend the suit, bub the plaintiff 
failing to pay the costs of service of the summons, the suit was dis- 
missed.' Held a fresh suit would lie, 9 0, 163. H 

No fresh suit shall be brought on the same cause of action J*' 

(а) Where a suit was declared abated in 1868, for non-proseoution by the re- 

preseuLative of deceased plaintiff, this rule was held to be no bar to a 
fresh suit instituted in 1880 on the same cause of action. 3 M. 31 ; 8 
0. 357. I 

(б) No fresh cause of action oau be imported into the revived suit. 22 C. 92. J 

(c) Where one reversioner is barred by the rule to institute a suit in respect of 

the estate in the hands of a Hindu widow, other reversioners are 
equally barred from instituting suits of the same character. 4 Bom* 
L.H. 893. K 

(d) The abatement of a suit under this rule has no other effect than that of 

preventing the plaintiff or those claiming under him from suing again 
on the cause of action. The abatement of a suit uuder this rule has 
not the same offeut a 5 res judicata uudar cl. 11. 6 Bom. li.R. 638. L 

3^.—“ To set aside the abatement,"^ 

(a) The Court may, under the rule, revive the suit, on the application of the 
legal representative of the plaintiff, within three years from the time 
when the right to apply accrues, if he cau show that he was prevented 
by sufhoient causa from continuing the suit. 6C. 139; 4 O.L.B. 
374. M 

(5) It was competent for a Judge in chambers to revive the suit by making an 
order of ababomonb under r. 3, coupled with an order under this rule 
setting aside the order for abitement. 9 B. 275. N 

(c) The proper order to pass for revival is first to pass an order for abatement, 
and then to follow it by the order of revival. 9 C.W.N. 369. O 
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3 , — “ To set aside the abatement — {Oovcludod). 

(<i) The rule does not allow an application by an appellant to sot aside an order 
of abatement, where the appeal has abated by reason of|tho death of 
the respondent in the case. 22 P.R. 1885 j 22 P.R, 1885, note. P 

{e) It is an error in law to make an order setting aside the abatement when 
that order was clearly time-barred, and when no sufricicnl cause was 
shown within the meaning of this rule. 9 A,W.N. 70 ; see, however, 
11 A. 408; 8 A.W.N. 11. Q 


lO. (1) In Other cases'** of an assignment, creation or devolution 
of any interest^ during the pendency of a suit'^ the 
suit may, by leave of the Court, be continued^ by 
or against the person to or upon whom such in- 
terest has come or devolved 


Procedure in case 
of assignment before 
final order in suit. 


(2) The attachment of a decree^ pending an appeal therefrom 
shall be deemed to be an interest entitling the person who procured 
such attachment to the benefit of sub-rale (1), 

(N o t esj. 
oia Acc. 

This rule coi’cesponds to S. 872 of Act XIV of 1882. 

Distinction. 

For the words “ pending the saib,” the words “ during the pendency of a suit 
are substituted. 

The words ** given either, , . .as the case may req[uire ” are omitted. 

The words “ bo continued by.. ..or devolved ” are new. 

The sub-rule (2) is new. 

(General). 

(1) Scope of the rule. 

(а) The rule cannot be applied to the assignment, creation, or devolution, of an 

interest suosequent tj a decree in the suit. 10 A. 97 (5 0, 72G, jR,), R 

(б) The rule applies to appeals in cases of assignment, creation, or devolution, 

of any interest pending the appeal, otherwise than by death, marriage, 
or insolvency. 18 A, 285 ; 22 A. 231 (9 B. 161 ; 20 B. 1C7, B ; 18 A. 
86, D,). ^ 

(c) The rule applies to the case where one of the defendants died after decree in 

a suit for partition. 6 O.L.R. 109. X 

(d) The rule has no application to proceedings in execution of decree. W.R, 

(1864), 313 ; 10 W.R. 32 ; 13 W.R. 207; 19 W.R. 85 ; 17 W.R. 20 ; 7 
A. 681 ; 10 A. 97 ; 2 K.L.T. 197:= 17 M.L.J. 391. 0 

(c) The rule applies to the devolution of interest by operation of law or m 
invitum, 25 M. 406 ; but see 18 C. 48. y 

(/) The rule is applicable to a case in which, pending a suit instituted by the 
manager of an encumbered estate, his estate is released from mauage- 
ment and restored to the owners. 28 0. 171, yf 
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(Qeneral)— (Coniiwjted) . 

(^) The rule does not apply to a. case where the devolution of interest occurs 
between the time of the passing of a decree and the time of the filing 
of an appeal from that decree. 18 A. 86. X 

(h) The rule applies as well to the case of a devolution of interest pending an 

appeal, as to the case of a devolution of interest pending a suit. 18 A. 
285. Y 

(i) This rule is only an enabling one and ought not to be construed as imply- 

ing that, in no case of an assignment, creation, or devolution, of inter- 
est pending a suit otherwise than by marriage, death, or insolvency, 
can the Court insist on the representative being brought before the 
Court before the proceedings are further prosecuted. 28 M, 167 at 
p. 160. Z 

<2) Appeal. 

{a) An appeal will lie from an order dismissing an application under this rule. 

19 A. 142, A 

(h) A defendant, ponding the suit, made an assignment of his interest therein. 

The assignees were not brought on the record and the suit was decided 
ex jparte to the detriment of the assignees. The assignees filed a 
memorandum of appeal. The Court, apparently treating this as an 
application under the rule, dismissed it. Held that an appeal would 
lie from this order. 22 A. 380. (19 A. 142), B 

»(c) An order allowing objections to an application under the rule to be brought 
on the* record in the place of the plaintiff is not appealable. 1902 A. 
W.N. 84«24 A. 342 (22 A. 380 ; 19 A. 142, H ; 4 C.W.N. 403, B.). C 

{d) No appeal would lie from an order rejecting the application of a person, 
who claimed to be brought on the record of an appeal as being the 
assignee of the deceased sole appellant. 3902 A. W.N. 112 = 24 A. 532 
(4 O.W.N. 403, ; 22 A. 384, overruled ; 19 A. 142, and diet) ; 

67 P.R. 1903. D 

(e) An appeal lies against an order directing substitution of parties under this 
rule ; such an order amounts to an order disallowing objections to 
substitution. 6 O.W.N. 307w28 0. 171. E 

*(/) An order dismissing, on its merits, an application by the assignee of a plaint- 
iff in a suit to bo brought on the record, either in addition to or in 
substitution for the plaintiff, is a judgment and an appeal lies there- 
from. 24 M. 252 ; but see 4 O.W.N. cviii. F 

(g) An order passed under the rule, disallowing an application of the appellant 
to be substituted in place of the original plaintiff, is not appealable, 
4 P.L.R. 126 (10 A. 142 ; 22 A. 380 ; 24 M. 252, R). G 

{h) An unsuccessful party has a right to appeal even though he had since part- 
ed with his interest in the suit. 7 C.P.L.B. 93. H 


<3) Limitation. 

(а) The right to apply in a pending suit is a right which accrues from day to 

day, and, therefore, articles 171, 171-A and 178 of the Limitation Act 
do not apply in an application to revive such a suit. 8 0. 420 ; 6 C. 
731 ; 3 C.W.N. 757 ; 7 0,W.N. 617 = 30 0. 609 ; sec, also, 8 C. 837 ; 
6 0. 726 ; 10 C.L.R. 449 ; 12 C.L.R. 421. I 

(б) The provisions of section 6 of the Limitation Act applicable to appeals arc 

deemed to apply to applications under the rule. 22 A. 231. i 
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General . — (Concluded), 

(<j) There is nothing in the rule to exclude the operation of S. 32 of the Limita- 
tion Act. IIG.W.N, 521=5 O.L.J, 486=34 C. 612 = 2 M.L.T. 312 
(25 0. 409, ; 5 C. 720, dist.), K 

(d) A suit for pre-emption, therefore, is not barred by limitation, by reason of 
a person deriving title from the vendee-defendant, after the institution 
of plaintiff’s suit, having been joined as a co-defendant, after the 
expiry of the stipulated period. 3 P.R. 1907=42 P.W.R. 1907, (5 
C. 720; 23 A. 331 ; 68 P.R, 1879 ; 7 P.R. 1906, E ; 25 P.R. 1903 ; 25 
0. 409, D.). L 


“ Other cases,** 

(а) These comprise cases of assignment, creation, or devolution, of any interest 

before a final order has been made in a suit, whether in the first in- 
stance or appeal. 8 0. 837 ; 9 B. 451 ; 16 B. 27. M 

(б) The words “ other cases ” mean cases of death, &c,, other than those speci- 

fically provided for in the preceding rules of this Order, and do not 
mean cases other than death, marriage, and insolvency. 9 C.W.N. 
171. N 

2.—“ Assignment^ creation^ or devolution^ of any interest, " 

(1) Compromise— Not an assignment. 

The “ cases of assignment, creation, or devolution,'* of any interest pending a 
suit contemplated by this rule are those in which “ the person to whom 
such interest has come is arrayed on the same side in the suit ” the 
person from whom it has passed. So a consent decree consequent 
upon compromise m a suit for land was not a fit cas-e for assignment. 
6 A. 209. O 

(2) Company's assignment. 

Where one company, being the judgment-debtor, assigns its liabilities to 
another company, the traosaciion is no assignment, creation, or devo- 
lution, of inteeesb, within the meaning of the ru^e. The interest refer- 
red to in the rule is interest ui the property constituting the subject- 
matter of the suit. 30 0. 961 . p 

(3) Anotion purchaser pending appeal. 

Where a question arose iu the execution department as to the nature of the 
property sought to be sold by the decree-holder, and, after the insti- 
tution of an appeal in the High Court, the property was sold by the 
execution Court, held that the auction purchaser should be allowed 
to be made a respondent. 2 A.L. J. 516 ; S.C. 802 ; 5 0.0. 91. Q 

(4) Devolution of interest— meaning of. 

(а) The phrase ‘ devolution of interest ’ is not confined in its meaning to devolu- 

tion by death. The rule provides for all oases not falling within the 
. foregoing rules as to devolution by assignment, marriage, or death. 

6 Bom, L.R. 996. R 

(б) The rule comprises in it all cases of transfer from one to another. 5 C.W. 

N. 807=28 0. 173* S 
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2.— “ Assignmenty creation^ or devoIutioHy of any interest. ”--{0onGluded). 

(5) Right of person beneficially interested to continue the suit^ 

Where a suit in ejectment is instituted by the receiver appointed by the Court, 
and the person beneficially interested in the suit is also a co-plaintifi, 
and the receiver is at a subsequent stage of the proceedings discharged, 
the beneficially interested co-plaintifF, can continue the proceedings. 

6 Bom. L.R. 996. T 

(6) Mortgage decree— Assignee, party before order absolute. 

An assignee of a mortgage decree before order absolute can be made a party 
under this rule to an appeal against his assignor : but he cannot raise 
any defence of a plea of limitation to^ the appeal which could not be 
raised by the assignors. 23 A. 331. U 

(7) Official assignee. 

(a) An insolvent died before his final discharge, and his heirs filed a suit for 

their shares in his properties. The official assignee was not a neces- 
sary party. 18 0, 43; 16 B. 452 ; but see 25 M. 406 = 12 M.L.J, 

282. y 

(b) The decree, directing the sale of the chattels, including the debt in question, 

was void and inoperative against the official assignee, as the interest 
of the defendant devolved on him pending the suit, and as he was not 
made a party under the rule. 25 M. 46=12 M.L.J. 282, (18 C. 43, 
R,}. “ W 

(8) Kxecution— Transfer pendenta lite. 

The transferee peadenU lite could not bo brought on record as a legal repre- 
sentative in execution. 80 0. 961 ; 4 M.L.T. 190, (23 0. 374; 16 C- 
40, T).). X 

(9) Applications under the rule. 

(а) A mortgage suit is a pending suit until the sale actually takes place, and 

an application made before sale, even though after a decree and an 
order absolute for sale, would fall within the rule. 9 O.W.N. 171 (23 ' 
A. 331, B.). Y 

(б) The admissibility of applications depends not upon the question whether 

a decree directs a partition or a taking of accounts, but upon whether 
there is a pending .suit. -SO 0. 609 = 7 O.W.'N. 517. X 

(10) Joinder of parties. 

Inasmuch as the plaintiff’s suit involved a claim for possession of the property 
sold as against the vendor, and pending this suit the vendor’s interest 
devolved, under the decree in the suit, upon three persons, held they 
w'ere properly made parties to the suit. 29 P.R. 1887. A 

3.^** Daring the pendency of a suit.** 

The words “ pending the suit ” relate to a suit in which no final order has been 
made. 6 0. 726 ; 5 C.Ii.R. 589 ; 6 0. 60. B ; 

The suit mayy by leave of the Courty be continued.** 

The suit may be continued by or against the person to whom such interest bas 
(some, either in addition to, or in substitution for, the person from 
whom it has passed. 8 B. 823. C : 
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5.—“ The attachment of a decree.^' 

A creditor of a decree-holder who had attached the decree pending an appeal 
against it was not entitled to be made a party respondent to the appeal, 
under Ss, 872 and 582 of Act XIV of 1882. (N.B. It seems the law on 
the point is now changed). D 

11 . In the application of this Order to appeals, so far as may 

Application of be, the word ‘‘ plaintiff” shall be held to include 
Order to appeals. appellant, the word defendant” a respondent, 

and the word suit ” an appeal. 

(Note s). 

oia Act. 

This rule corresponds to the last part of S. 582 of Act XIV of 1882. 

(General). 

.Scope of the rale. 

S. 582 of Act XIV of 1882 does not make the provisions of ch. XXI, relating to 
the death of a defendant in a suit), applicable to the death of a plaintiff- 
respondent in an appeal, so as to render it obligatory on the dofendaut- 
appeilant to make an application to the Court praying that the legal 
representatives of the deceased be made parties to the appeal. Where 
there has been no such application, the appeal does not abate. 7 A. 693 
=5 A.W.N. 169. B 

Application of 12. Nothing in rules 8, 4 and 8 shall apply 

Older toprooeedings. proceedings in execution of a decree or order. 

oia Act. 

This rule is new. 

OBDBR XXIII. 

WiTHDEAWAIi AND A-DJUSTMENT OP SUITS. 

Wthd awal of after the institution of a 

• suit* o/*abandon- suit 1 the plaintiff 2 may, as against all or any of 

of part of defendants, withdraw his suit or abandon 

part of his claim 3 . 

(2) Where the Courts is satisfied — 

(а) that a suit must fail by reason of some formal defect 5, or 

(б) that there are other sufficient grounds for allowing the 
plaintiff to institute a fresh suit for the subject-matter of a 
suit or part of a claim ^ , 

it may, on such terms as it thinks fit, grant 7 the plaintiff permis- 
sion to withdraw from such suit or abandon such part of a claim 8 
with liberty to institute a fresh suit in respect of the subject-matter 
■of such suit or such part of a claim. 
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(8) Where tbe plaintiff withdraws from a suit, or abandons part 
of a claim, without the permission referred to in sub-rule (2), he 
shall be liable for such costs as the Court may award 9 and shall be 
precluded from instituting any fresh suit in respect of such subject- 
matter or such part of the claim . 

(4) Nothing in this rule shall be deemed to authorize the Court 
to permit one of several plaintiffs to withdraw without the consent 
of the others 

(Notes). 

Old Acte 

This rule corresponds to S. 373 of Act XIV of 1882, 


(General). 


(1) Scope. 

(a) The procedure provided for m Chapter XXII of the old Code is not the only 
manner in which a plaintiff can come into Court for a second time to 
ask for adjudication upon the merits of his rights, which were not 
adjudicated upon on the former occasion owing to some technical 
defects. 5 A. 695«3 A.W.N. UO ; 8 A. 282=6 A.W.N. 119 ; 7 A.W.N, 
246=9 A. 156=7 A.W.N. 6. p 


(6) The Civil Courts had no power to sanction the bringing of a fresh suit 
except under S. 97 of Act VIII of 1869. 14 W.R. 478 ; 2 W.R. 297. G 


(2) Applicability of the rule to other suits. 

(а) The procedure laid down in this rule will apply to rent suits also. 2 B.L.B, 

S.N. 11=10 W.R. 378 ; 16 W.R. 260 ; S.D. 4 of 1884. H 

(б) This rule applies to S. 62, Oudh Land Revenue Act (XVII of 1876). 

2 0.0. 67. I 

(c) This rule will apply to au application to file an award made without the 

intervention of the Court, and the plaintiff can withdraw his appli* 
cation before final judgment and the preparation of the decree. 
31 0. 616. J 

(d) A claimant under 8. 230 of Act VIII of 1869 was allowed to withdraw his 

claim with liberty to bring a fresh suit on his claim, 6 M.H.O. 298. K 

(a) Where the plaintiff first put in a petition for removal of attachment, and 
then withdrew it without permission, held that Ss. 373 and 647 of the 
old Act were no bar to a subsequent suit. 4 L.B.R. 75. L 

(/) The provisions of 8. 873 of the old Act were held not to apply to suits 
instituted un^^t Act X of 1859. 12 O.W.N, 893 ; 21 0, 428, 614. M 


(3) Applicability of the rule to appeals. 

(a) Ss. 378 and 682 of the old Act do not support the conclusion that rights 
actually vested and created by the decree of the lower Court can bo 
afterwards annulled, by a plaintiff withdrawing, of his own free will 
and without the permission of the Court. An appeal lies from an 
order allowing the plaintiff to withdraw under these circumstances. 
6 Bom. L.Jt. 633=29 B. 18,; 16 M.L.J, 130. 

4228 91 
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(General) — (Concluded), ' 

(5) An appeal cannot be ' withdrawn without the permission of the Court. 

S M.H.O. 868 ; 9 W.B. 328. 0 

(c) One of the appellants can withdraw from the $-ppeal so far as his own 

interest in the appeal is concerned. 119 P.W.R. 1908. P 

(d) When an appeal in a suit for redemption which was bad for want of parties 

was withdrawn unconditionally on the respondent agreeing to forego 
his costs,, held a second suit for redemption was barred. 4 A.L.J. 201 
«A.W.N. (1907). 91. 0 

(e) If, in an appeal, cross objections have been filed, the appeal cannot bo 

withdrawn so as to prevent the respondent from urging his cross 
objections. 9 B. 28 ; contra 17 A. 618. R 

(/) Where the respondent has not filed a memo of objections, the appellant 
has an absolute right to withdraw his appeal at any time before judg- 
ment. If the respondent has filed a memo of objections, then the 
appellant can withdraw his appeal only before the hearing of the 
appeal has commenced. 1904 A.W.N. 25«23 A. 130. 3 

(g) A second appeal was allowed to he withdrawn so as to enable the party to 
apply to the original Court for review, on the ground of discovery of 
new evidence. 7 B. 287. T 

(4) Application not to he made on motion. 

An application, that a suit should be allowed to be withdrawn, should not be 
made cn motion. Cor. 7. U 

(5) ReYocation of withdrawal. 

A plaintifi who has withdrawn from his suit is at liberty to rescind the act of 
withdrawal at any time before final judgment. 6 N.W.P. 66 ; 2 Agra 
168. Y 

(6) Effect of leave to withdraw on subsequent suiti 

(a) When a suit is withdrawn, it is not necessary in a subsequent suit on the 
same cause of action to allege the same title. 9 B. 346. Y 1 

(6) When a suit is withdrawn and a subsequent suit is brought on the same 

cause of action, the plaintiff is not precluded by S. 43 of Act XIV of 
1882 from including fresh reliefs. 17 A. 63. W 

(7) Notice to withdraw. 

(а) Though notice of the application for withdrawal should be given to the 

defendant, the defendant has power to waive his right of notice. The 
want of notice does not make an order of withdrawal invalid. 
1 0.0. 97. X 

(б) When a plaintiff applies for leave to withdraw, notice of the application 

must be given to the defendant. 6 A. 211. Y 

/.— ** At any time** ,*suit.** 

(1) Arbitration. 

When a suit is referred to arbitration, the Court has no power to grant leave to 
withdraw. 9 A. 168 ; 7 O.W.N. 186. Z 

(2) Withdrawal after issue. 

A plaintiff cannot be permitted to withdraw after issue has been joined and he 
- ‘ has failed to produce evidence to support his claim, 21 W.R. 291 ; 3 

; B.L.R. (P.C,), 48«12 W.R. (P.C.), 48«13 M.I.A. 160 ; 16 W.R. 276.A 
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At any time.* suit.** — (Conoluded). 

(3) After Judgment. 

(а) Permission to withdraw should not be given after final judgment has been 

passed. 24 W.R. 23 ; 2 W.R. 297. B 

(б) S. 373 of the old Act does nob apply except to cases where the suit is properly 

pending in a Court in which the leave was granted. 12 O.W.N. 921. C 

plaintiff.** 

(1) Assignee of plaintiff. 

Where the Court allowed the purchaser of theplaintifi's rights to be substituted 
for him and then permitted him to withdraw the suit, held it was not 
an order under the corresponding S. 97 of Act VIII of 1859 which the 
Court had power to make. 9 W.R. 309. .... - 

(2) Next friend. 

An unconditional withdrawal of a suit without leave to bring a fresh suit by the 
next friend of a minor should not be allowed. If allowed, the High 
Court will interfere in revision. 14 M.L.1. 159 =«:27 M. 377. B 

(3) Defendant. 

It is doubtful whether a defendant who has claimed a set-ofi can be allowed to 
withdraw his claim, when he discovers that he has failed to make out 
his claim and is bound to lose. 32 0. 654 (663). F 

J.— “ Abandon pari of bis claim.** 

This rule will empower a Court to permit a plaintiff to withdraw a portion of 
his claim. 29 A. 471«4 A.L.J. 875-A.W.N. (1907), 138. G 

4.’ The Court.** 

(a) A Presidency Small Cause Court which, after dismissing a suit has granted 
a new trial, is seised of the case not as a Court of Revision but as an 
original Court and has jurisdiction to allow the suit to be withdrawn, 
29 0. 239. H 

(h) A special Judge appointed under the Dekkhan Agriculturists’ Belief Act is not 
competent, in the exercise of his revisional powers, to allow a plaintiff 
to withdraw his suit with liberty to bring a new suit. 12 B. 684. I 

(c) An appellate Court, being of opinion that the plaint was informally drawn 

and its allegations regarding the cause of action not specific, gave the 
plaintiff permission to withdraw his suit. 8 A. 82. J 

(d) The High Court permitted a suit to be withdrawn when the appeal was pend- 

ing before it, 14 W.R.0.0. 17 ; Bourke A.O.C. 99 ; 17 W.R. 164 ; 8 A. 
82. K 

5.—“ That a suit . . ..defect. ** 

(1) Suit bad for want of consent. 

Where a Ruling Chief files a suit without obtaining the consent of the Governor- 
General, he should he allowed to withdraw his suit. 21 B. 351. L 

(2) MiijDinder. 

Wtisre thd plaintiff brought a suit as a reversioner for the recovery of property 
sold to^three different sets of alienees by the widow, held the suit was 
bad for misjoinder of causes of action, and the plaintiff was allowed 
to withdraw his suit against two sets pf defendants. 16 A. 279. H 
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That there are other sufficient grounds claim,’'’ 

A.--The followiuj: were held to be sufficient cause. 

(1) Absence of the defendant. 

When the plaintiff finds that the defendant is absent and that even if a decree be 
passed it cannot be executed, he can be allowed to withdraw under 
this rule. 16 B. 160. N 

(2) Absence of a witness. 

When a suit was filed on the belief that a material witness was in Bombay 
while he) was actually in England, the suit should be allowed to be 
withdrawn if the party so desires, 3 Bom. 0.0. 65. 0 

(3) Certainty of failure of the suit. 

(n) It is doubtful if the Court ought to permit the plaintiff to withdraw from 
the suit on the ground that the defence to the suit was such that the 
suit must fail if proceeded with. 3 A. 628. But see 21 M. 35. P 

(6) When in a suit for possession it is found that the defendant is in possession 
as mortgagee, the plaintiff can be allowed to withdraw his suit under 
this rule. 24 P.R. 1872 (Civil). Q 

(4) Consent of the defendant. 

Under the corresponding S. 97 of Act VIII of 1859, it was held that, if the 
plaintiff withdrew his suit with the consent of the defendant but 
without the permission of the Court, he could bring a fresh suit for 
the same claim. Bourke A.O.0. 162 ; 4 C.W.N, 110. R 

(5) Suit document, inadmissibility of. 

Where a document on which the suit was based was inadmissible in evidence 
for want of registration, the plaintiff was allowed to withdraw the suit. 
6N,W.P.116. B 

(6) Want of evidence. 

(а) The plaintiff’s inability to adduce his evidence within the time limited for 

the hearing of the suit is a sufficient ground for allowing the plaintiff 
to withdraw his suit. 16 W.R. 100. T 

(б) Where the appellate Court thought that the plaintiff could have adduced 

better evidence and that bis claim was a good one, it allowed the 
plaintiff to withdraw his suit. 20 W.R. 163. U 

(7) Suit for only a portion of the claim. 

At the time of hearing the plaintiff was absent and the defendant confessed 
judgment. Just before the judgment was passed, the plaintiff appear- 
ed and applied for leave to withdraw as he had, through mistake, 
only sued for a portion of his claim. Seld the plaintiff could be 
allowed to withdraw. 66 P.R. 1879 (Civil). Y 

B.'—The following: were held to be no sufficient cause. 

(1) Plaintiff’s ignorance of the defendant’s whereabouts. 

The Court should not ask the plaintiff to withdraw his suit if he does not 
know the address of the defendant. U.B.B. (1892-1896), p. 261. W 

(2) Payment by one of the defendants. 

A Small Cause Court is not bound to allow the plaintiff to withdraw his suit 
on the ground that he has received payment from one of the defend- 
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5.—“ Tbat there are other sufficient grounds --{Concluded). 

B.— The following were held to be no sufficient cause*— {Concluded). 

(3) Suit, not cognizable by either a Revenue or Civil Court. 

When a suit as filed could not be received either in a Civil or a Bevenue Court, 
the plaintiff was not allowed to withdraw the suit. 50 C. 367. Y 

(4) Alteration of law. 

The Court should not permit a withdrawal of the suit on the ground that the 
substantive law was altered during the pendency of the suit and that 
the alteration of the law would give the plaintiff the better relief if he 
instituted a second suit on the same cause of action. 10 Bom. L.B. 
625. Z 

7.—“ It may, on such terms as it thinks fit, grant.** 

A.— The Court may grant. 

(1) Principle. 

When after issues have been framed the plaintiff wants to withdraw from the 
suit, the Court must exercise its discretion with caution in permitting 
him to withdraw. If the Court permits him to withdraw, the appel- 
late Court should not interfere with the order. 23 W.B. 345 ; 17 W.E. 
229. A 

(2) Nature of the order to be passed. 

(c) S. 373 of the old Act contemplates a withdrawal from a suit and not with- 
drawal of a suit. Where a party applies to withdraw from the suit 
with liberty to bring a fresh suit and the Court is not minded to grant 
the prayer, the proper order to be passed is to dismiss the petition for 
withdrawal. Where no liberty to bring a fresh suit is asked for no 
order of the Court is necessary to allow him to withdraw the suit. 
32 B. 345«il0 Bom. L.B, 293. B 

(6) The proper order to bo passed is nob one of dismissal but one of leave being 
granted to the plaintiff to withdraw. l.W.B. 222. C 

(c) When an application prays (1) for the dismissal of the appeal and (2) for 

leave to bring a fresh suit, it is not competent for the Court to disallow 
the second prayer and grant the first prayer. 2 A.W.N. 69. D 

(d) Where an appellate Court directed a new plaint to be filed, its order was 

hold to be ultra vires. It should have dismissed the suit with leave to 
plaintiff to bring a fresh suit. 9 A. 191 (P.C.). E 

(fl) An order permitting the withdrawal of the whole suit with liberty to 
bring a suib for a portion of the claim, is bad in law. 6 Bom. L.B, 
228. P 

(/) When a Court permits a withdrawal of a suit, the condition of the liberty 
to bring a fresh suit is necessarily implied even if it is not expressly 
stated. 9 O.P.L.E. 3. G 

((7) A former suit by the plaintiff was allowed to be withdrawn without leave 
to bring a fresh suit, because the plaintiff stated that he hoped the 
suit would be settled out of Court. SCeld that the order allowing the 
plaintiff to withdraw was illegal. 147 P.B. 1888. H 

(h) A permission in the judgment, granting to the plaintiff leave to bring a 

fresh suit, is null and void. 11 A. 187 (P.B.). I 

(i) An order giving leave to withdraw a suit and file a fresh suit on the ground 

that leave under clause 12 Jof the Charter was granted by the 
Beglstor^ ^as held to be Ultra vires. 12 C.W.N. 921. J 



m 


Act Y of 1908 (code op civil prooeduhb). [0. XXIII, v. 1 


It mayt on such terms as It thinks fiti granL^*^{OonoluUd). 

A.— ‘The Court may zvant,--(Ooncluded). 

(8) Appeal. 

Ad order allowing an application under this rule is not appealable. 16 A. 19ai 
13 A.W.N. 189 ; 13 A.W.N. 204 ; 17 A. 97 = 15 A.W.N. 17 ; 16 A.W.N. 
21 ; 18 0. 322 ; 15 A. 169 ; 21 M. 421 ; 27 0. 362 ; 4 O.W.N. 41, For 
contra cases see 5 A.W.N. 151 ; 8 A. 82. K 


(4) Revision. 

An order allowing the plaintiff to withdraw his suit is open to revision. Where 
a Munsiff dismissed the suit, and the District Court on appeal allowed 
the plaintiff to withdraw without assigning any reasons, the Judge was 
held to have acted with material irregularity. 11 M. 322 ; 15 A. 169. L 

(5) Second appeal. 

A plea that the suit was improperly allowed to be withdrawn could not he 
taken in second appeal for the first time. 3 A. 523. M 

(6) Effect of non-compliance with the order. 

(a) When a certain suit is allowed to be withdrawn on certain conditions and the 

conditions are not fnlfiUod before withdrawing, the suit should e 
taken to have been withdrawn without permission. 2 O.L.J. 480=10 
O.W.N. 8. N 

(b) When the payment of costs is not made a condition precedent to the bring- 

ing of a fresh suit, the second suit should not be stayed on the ground 
that the costs of the first suit has not been paid. 2 Hyde. 212. 0 

(c) When the suit is allowed to be withdrawn on condition that the plaintiff 

should pay the costs of the defendant, and the plaintiff brings a second 
suit without paying the costs, the second suit is not bad ab iniUo. 
81 0. 965. p 

(d) Where the plaintiff is allowed to withdraw his suit on payment of costs 

within certain time and the time has expired, the Court has power to 
extend the time for the payment of costs. 29 M. 870. Q 

(7) Effect of refusal of leave to withdraw. 

The rojeotion of a prayer to be allowed to bring a fresh suit can result only in 
the suit proceeding in the usual course. 8 A.W.N. 132, R 

B.--On 5uch terms as the Court thinks fit. 

(o) In a suit for dissolution of marriage by the wife against her husband on the 
ground of cruelty, the wife withdrew her case and the husband was 
ordered to pay the costs of the wife incurred by her personally. The 
attorney for the wife was directed to a suit against the husband for the 
recovery of his costs. 26 0. 222= 2 O.W.N. 87, g 

(6) Though the summons in the suit to the defendant has not been served upon 
■ him, yet he can object to the withdrawing of the suit and claim costs 
also, if he is compelled by the plaintiff by other processes such as 
arrest before judgment, to appear before the Court. 16 B. 160. T 

(c) When a pauper withdraws his suit, he must he made to pay the Court-fees 
to the Government. 29 B. 102 ; 15 M.L.J. 316. U 
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The word “claim” means such as a claim as, if the allegation on which it is 
based is true, gives the plaintiff a cause of action q^uoad that parti- 
cular claim and not a claim which is not a cause of action and which 
the Court may, in any event in the exercise of its discretion, either 
grant or refuse. 15 M.L.J. 462, y 

9. He shall be liable for such costs as the Court may award.** 

When the plaintiff withdraws without leave to bring a fresh suit, the High 
Court has no power to award costs to the defendants, 1 M.H.C, 247 ; 
contra 1 B.L.R.0,0. 45. yj 

And sbaii be precluded.. of the claim.** 

A.— The effect of withdrawing a suit without the Court's leave. 

(a) When a suit is brought in a defective form and the suit is dismissed, afresh 
suit cannot be brought on the same cause of action. 5 A. 595 ; 8 A. 282 • 

9 A. 155, 690. * X 

ih) When a suit is withdrawn without leave, ic operates as a dismissal, and 
S. 43 of the old Act will be a bar to the inclusion of any portion of the 
claim omitted in the withdrawn suit. 2 C.L.J. 480*10 C.W.N. 8 ; 

2 AtXj.J. 373. ' y 

(0) When an appeal is withdrawn, the suit having been compromised, the lower 

Court's decision is res judicata on the points raised in it. 6 M. 43. Z 

(d) Aplaintiff has an ^absolute right to withdraw from the suit. When the 
parties entered into a compromise but the terms of it were not com- 
munioatod to the Court, the claim should have been taken to have been 
withdrawn, and any further suit on the same cause of action is barred 
23 A. 219 «21 A.W.N. 66 ; 12 A.W.N. 53. X 

(a) If a oompromiso is effected and a party is allowed to withdraw from the suit, 
if the compromise is not acted upon, the party is restored to his original 
right of action. On. tho other hand, if a decree has been passed on the 
oompromiso, then the decree must be first set aside before ‘the party 
can bring a sooond suit. Agra F.B. 1. g 

(/) When a suit was dismissed because the parties entered into a compromise 
and the compromise was not acted upon, a second suit for the same relief 
was barred. 23 A. S19. q 

(^) When a pauper plaintiff withdraws his suit as the result of a compromise, 
he will be deemed to have failed in the suit, 8 Bom. L.R, 689 (P B ) 
«31B. 10. ‘ ’ i 

(h) Where an application for probate of the will was withdrawn before the peti- 
tion became contentions, hold that the genuineness of the will can be 
set up in opposition to an application by another for letters of adminia- 
tration. 19 Mi. 458. X 

(1) A withdrawal of a suit and mutual reference to arbitration, which proved 

xnfruotuous because the arbitrators declined to give a decision, is not 
a bar to the institution of a fresh suit on the same cause of action 
U.B.B. (1897^1901). pp. 284. 286. v 
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/(?.—» 4/irf shall be precluded.. of the claim,* *^{Concliided). 

A.— 'The effect of withdrawing a suit without the Court’s leave.— 

(j) The plaintiff sued to eject the defendants basing his title on an instru- 
ment executed to him by the late Zamorin. On objection being taken 
that the instrument was binding only during the life-time of the 
grantor, the plaintiff withdrew his suit without leave, and brought a 
second suit for the same purpose basing his title on an instrument 
granted by the present Zamorin. Held the second suit was barred. 
21 M. 35. G 

B.— Cases in which the withdrawing of the suit without the Court’s 
leave did not bar a fresh suit. 

(а) Where a reversioner withdraws his suit for declaration without leave, hi^ 

subsequent suit for possession will not be barred. 9 0.0. 161. H 

(б) The plaintiff’s suit for possession of a land was dismissed as not being 

maintainable in a Oivil Court, The plaintiff in second appeal applied 
for leave to withdraw, but no leave was granted. A second suit was 
brought for declaration of his title to the same laud. Held S. 373 of 
the old Act was no bar, 8 0.0. 389. I 

(c) When a suit is withdrawn and a compromise effected, the rule does not bar 

a subsequent suit on the compromise. 3 Agra 135 ; 2 Agra 158. J 

(d) When the next friend fraudulently and with a view to cause loss to the 

minor has withdrawn his suit, the minor can bring a fresh suit on the 
same cause of action. 10 0. 357. K 

(e) When a plaintiff brings a suit for possession and withdraws it, he can bring 

a subsequent suit for rent, W.R, 1864, Act X, 67. L 

(/) When 3* suit is not allowed to be withdrawn, the plaintiff is not barred from 
bringing a fresh suit on the same facts but claiming a different relief, 
8 0.0, 389, K 

{g) The mere fact of the suits being in respect of the same property would not 
be sufficient to make the latter suit one for the same subject-matter 
as the former, when the state of facts leading to the two suits and the 
reliefs claimed under them are different. 4 O.W.N, 110. N 

(h) When the plaintiff, in a suit for a declaration that certain property was 

liable to be attached under a certain decree, withdrew the suit with- 
out leave of the Court, he was not debarred from bringing a fresh suit 
for a declaration that the property is liable to be attached under 
another decree. 21 0 . 265 ; 8 0. 871. 0 

(i) When a suit is filed by a claimant to an attached property and the suit is 

withdrawn owing to the raising of the attachment, a subsequent suit 
to raise i^^other aittaohment of the same property in execution of the 
same decree is not barred. 8 0. 871. p 

(j) The plaintiff brought a suit to remove an attachment. Pending the suit 

the attachment was removed by the executing Court, The plaintiff 
withdrew her present suit. The appellate Court cancelled the order 
of the executing Court raising the attachment and the plaintiff brought 
a second suit. Held the second suit was not barred. 119 P.B. 1881, 
civil. Q 

(&)t The tenuination of a suit by the plaintiff being allowed to withdraw it, 
witho^jt leave to baring a fresh one, is not a bar to a subsequent suit. 
91 0, 266. ’ K 
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11 . — “ Nothing in this ruie.» .•others."'' 

Nothing in this rule deprives the Court of the power to permit one of several 
co-plaintiffs to withdraw from the suit unconditionally even though 
his co-plaintiffs do not consent. 9 C.L.B. 332. S 

2^ In any fresh suit instituted on permission granted under the 
Limitation law preceding rule, the plaintiff shall be bound 

not affected by first by the law of limitation 1 in the same manner as 

if the first suit had not been instituted, 

(Note s). 

oia Act. 

This rule corresponds to S. 374: of Act XIV of 1882. 

Difference between the old and the new Acts. 

The word brought ” in the old section is substituted by the^word “ instituted 
in this rule. 

/.— be bound by the law of limitation."" 

(r/.) Where a suit is bad for misjoinder of causes of action and is allowed to be 
withdrawn, the time taken up In prosecuting the first suit will not be 
deducted under S. 14 of the Limitation Act of 1877. 7 Bom. L.E. 90 
= 29 B. 219; 12 B, 625. T 

•(6) Where an appeal is filed hut is withdrawn, the limitation for execution of 
the original decree commences from the date of the decree and not from 
the date of the withdrawal of the appeal. 16 B. 243. D 

(c) Where an appeal is filed as also the cross objections and the appeal 
is withdrawn, the time for filing tho cross objections as an appeal, 
cannot be extended under S. 5 of the Limitation Act (XV of 1877). 
10 B, 249. y 

3. Where it is proved to the satisfaction of the Court i that a 
Compromise of suit has been adjusted wholly or in part 2 by any 
lawful agreement 3 or compr.mise, or where the 
defendant satisfies the plaintiff in respect of the whole or any part 
of the subject-matter of the suit^ , the Court shall order such agree- 
ment, compromise or satisfaction to be recorded 5 , and shall pass a 
decree in accordance therewith ^ so far as it relates to the suit 7. 

(Note s). 
oia Act. 

This rule corresponds to S. 375 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) The words, where it., to the satisfaction of the Court,” are newly added. 

(2) The words, “and such.. satisfaction ” in the old section, are omitted in this 

rule. 


Aono 


nn 
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(General). 

(1) Principle. 

For principles of compromise nnder the Indian Divorce Act, see 10 A. 350. 'WT 

(2) Scope. 

(а) S. 375 of Act XIV of 1S82 was intended to meet cases where the parti es> 

having agreed to comp^romise subsequently fall out. The Court has* 
power to frame au additional issue, whether a lawful compromise was 
entered into or not, subsequent to the institution of the suit. 19 M. 
419. X 

(б) S. 375 of Act XIV of 1882 corresponding to this rule covers only those cases 

where all the parties join together and ask for a decree in terms of the 
compromise. 11 C. 250 ; contra 16 B. 202. Y 

(6) Applicability of the rule. 

It is doubtful if the rule will apply to suits under Bengal Tenancy Act (VIII of 
1885). 4 C.L.J, 564. Z" 


/. — “ Where it is proved to the satisfaction of the Court, 

{a) It is not essential that the parties should assent to the compromise before- 
the Court, and it is open to it, if any party refuses to assent to it, to 
enquire whether an assent had been given elsewhere, and if it finds 
this proved, to pass a decree in accordance with the compromise. 
8 P.E, 1896 (F,B.). A 

(6) Where the petition, containing the terms of a compromise, was presented to 
the High Court, and the High Court sent it to the lower Court to be 
verified by the other party and the party could not be found, held 
that a decree in terms of the unverified compromise could not be 
passed. 14 A. 350. B- 

(c) The Court should ascertain the terms of the agreement between the parties, 

before it passes a decree. U.B.II, (1897-1901), p. 256. C 

(d) When the factum of a compromise of tho suit is denied, then an appeal lies 

against the order filing the compromise. Where a party impugns a 
compromise, the Court must satisfy itself by evidence, that the agree- 
ment is a lawful one and that the parties have- consented to its terms, 
23 M. 101. 


That a suit has been adjusted part,'' 

A.— Adjustments fallins: within the rule. 

(1) Arbitpation. 

This rule applies to a reference to an arbitration and an award passed thereon. 
20 B. 304 ; 24 M. 326 ; B Bom. L.R. 431 =26 B. 76 ; contra 7 C. W.N. 
180 = 30 C. 218; 10 Bom. L.B. 366 ; 130 P.R. 1882 (Civil); 1 P.E. 
1904. K 

(2) Agreement to withdraw the suit. 

An agreement to withdraw the suit, on the passing of certain consideration by 
the defendant, could be enforced under this rule, 8 M. 482* F 

(3) Here agreement to file a petition that the suit is satisfied. 

Where the plaintiff executed an agreement, in consideration for some money 
received, to file a petition that his claim was satisfied, held it was 
a valid agreement* 8 Agra A.C, 108. G 
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2,^“That a suit has been adjusted., ..part*'—(Go7itinu9d). 

A.^Adjustments falling within the rule. --{Goncluded). 

(4) Agreement that the suit should be dismissed in default of plaintiffs executing 
a sale-deed. 

A oompromisa, that the plaintiff and his younger brother should execute a sale- 
deed to the defendant within a week and that the suit should be dis- 
missed, if the deed is not so executed, is a perfectly valid compromise. 
The refusal by the younger brother to join in the execution cannot 
make the performance of the agreement by the plaintiff impossible. 
17 M.L. J. 37. BT 

B.— Adjustments not falling within the rule. 

(1) Agreement to abide by oath. 

(a) An agreement, that the parties will abide by the oath of a witness is no' 

adjustment within this rule, even if the parties agree that, in case 
the witness refuses to take the oath, the plaintiff should get a decree. 
31 P.R. 1888. I 

(b) An agreement to take an oath does not amount to a compromise. 4 M. H . 0^ 

222 ; 2 H. 356 ; 12 M. 483 ; 14 A. 141 ; 22 M. 234. 

(2) Abandonment of an issue. 

The abandonment of an issue does not amount to a compromise. 22 M. 538. K1 

(3) Miscellaneous agreements. 

(а) An agreement between the parties that, if a certain witness produced a 

document and if certain words were found in it, the plaintiff should 
get a decree, is not one falling within this rule. Though such an 
agreement may be binding between the parties, it is not obligatory for 
the Court to follow such a course. 14 A. 141 = 12 A.W.N. 8. Ii 

(б) An agreement that, if the plaintiff should be successful in the suit, he 

should buy the suit land, from the defendant, for a certain sum, is not 
an agreement falling within this rule. 2 Bom. L.R. 118. H 

(c) A Court ought not to sanction a compromise which ignores the claims of 

some of fche defendants, in an administration suit after the preliminary 
decree. 32 0. 661. M 

C.— Who can compromise. 

(1) Right of guardian to compromise. 

(а) A guardian can compromise on behalf of the minor provided the sanction of 

the Court is obtained and the compromise is found to be beneficial to 
the minor. 17 A. 531 ; W.R. 1864, p. 83 ; 6 0. 687 ; 13 B. 137 ; 9 0.. 
810 = 12 O.L.R. 455 ; 3 M. 103 ; 12 B. 686 ; 20 A. 98. O- 

(б) A guardian appointed under S. 3, Act XL of 1868, can compromise, even 

though no certificate is issued to him. 105 P.R. 1889. F 

(2) Sanction of Court necessary. 

{a) When minors are parties to a compromise, it must be shown, that the atten- 
tion of the Oourfc was drawn to that fact and that leave was granted 
by the Court. 4 O.L.J. 8 (P.C.)=:=8 Bom. L.R. 489=10 O.W.N. 899 = 
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2.--** That a suit has been adjusted.. ..part.**— ‘[Continued), 

C.— Who can compromise,— [Concluded), 

(&) Where minors are parties, the compromise should be carried out by proper 
deeds and filed in Court so as to have the consent of the Court at the 
time of the filing instead of its being totally concealed. 16 W.E. 22 
(P.CO. R 

(c) Where there is no order that the compromise was beneficial to the minors, 

the presumption is that the Court has found it to be beneficial for the 
minor. 8 C.L.J. 31. S 

(d) Where minors are parties, a submission to arbitration cannot be made with- 

out the sanction of the Court. 24 M. 326. T 

(c) An agreement, to abide by the oath of a party, can be entered into by the 

guardian without the sanction of the Court. 12 M. 488. U 

(3) Trustee, right of to compromise. 

A trustee can compromise on behalf of the beneficiary. 10 M.L.J. 110=23 M. 
239. Y 

(4) Vakil, right of to compromise. 

A vakil has no authority to compromise, unless he is specially authorized to do 

so. 8 M.L. J. 40 ; 6 C.W.N. 82 ; 21 M. 274. Yf 

(6) Counsel, right of to compromise. 

(а) A counsel cannot compromise a suit against the express wishes of his client. 

. 13 0. 115. X 

(б) The counsel can compromise on behalf of the client. 4 O.W.N. 169=27 

C. 428 ; 13 A. 272=11 A.W.N. 61, Y 

{6) Pleader, right of to compromise. 

A pleader cannot compromise without the express authority of the client. 
50 P.R. 1898 ; 2 N.W.P* 149. % 


D. --Binding: character of compromise. 

(1) General. 

A decree passed on a compromise will bind the parties and their privies unless 
there is fraud. 18 M, 1 (P.C) ; 24 0. 216. X 

(2) Compromise by a father. 

A hona fide compromise of a disputed claim entered into by a father is prima 
facie binding on the sons. 11 M.L.J. 70 ; 1 C.L.J. 388 ; 2 A.L.J, 230. B 

<3) Compromise by adult members. 

(a) A compromise settling a ho7ia fide dispute between the members of a family. 

to which all the adult members are parties, is binding on the family, 
11 M.L. J. 10. C 

(b) A compromise entered into by the adult members of a tarwad, if beneficial, 

will bind the minor members. 18 M, 38. 

<4) Compromise by a rcYersioner. 

• A compromise entered into by a reversioner cannot be questioned by a more 
vnTTftVQin-nflr. 87 P.R. 1907. 
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2.—"^ That a salt has been adjusted part ,” — [Continved), 

D.— Binding character of compromise.— (Co72cZwM). 

(5) Compromise by a widow . 

A compromise made by a limited owner, such as a Hindu widow or daughter, is 
not binding on the reversioners, even though it has been followed by a 
decree of Court. 29 A. 487=4 A.L.J. 366=A.W.N. (1907), 151; 6 

A.L.J. 43. F 

(6) Compromise by a vakil. 

A compromise by a vakil on the instruction of a person who was conducting 
the case oq behalf of the party is binding if it has been subsequently 
ratified. 6 O.W.N. 82 ; 8 C.W.N. 197=31 C. 367. a 

(7) Miscellaneous cases. 

(а) A suit for rent was compromised by the tenant agreeing to pay rent at 

a certain rate. In execution of the compromise decree, the land was 
sold and was purchased by a third party. The third party was held to be 
liable for the rent at the same rate as the former tenant. 21 0. 388. H 

(б) A bona fide purchaser for value pe^idente lite is not bound by a consent 

decree. 18 C. 188. I 

(c) Where an attachment was removed on the application of a representative of 
the deceased judgment-debtor, and during an appeal on the order, the 
representative mortgaged the property to a third party, a compromise 
of the matter in appeal could not afiect the mortgagee’s rights. 5 M. 
L.J. 101. J 

{d) A compromise entered into by the guardian of a minor, without the leave of 
the Court is voidable against all parties other than the minor ; it is 
not voidable at the option of other parties against the minor. 2 O.C. 
67. K 


E.— Miscellaneous cases. 

(1) Right of party to withdraw from the compromise. 

A party is not at liberty to withdraw his consent to a decree being passed in 
terms of the compromise, after he has given his consent to the com- 
promise. 8 M. 482 ; 7 B. 304 ; 16 B. 202 ; 9 M, 103 ; 1 C.W.N. 697 = 
24 0. 908 ; 182 P.R, 1888 ; (1879) S. C. Part X, No. 17. L 

(6) A compromise of conflicting claims, entered into in the presence of witnesses, 
and solemnly acknowledged in Court, by parties who were mutually 
ignorant of their respective legal rights, cannot be impeached, when the 
party had the means of ascertaining those facts within his reach. 2 
M.I.A 181. M 

(c) Where a party had absolutely renounced all his interest in the property for 
valuable consideration, and such renunciation was evidenced by a deed 
of compromise, filed in a pending litigation, the party filing such com- 
promise was estopped from subsequently challenging it. 8 0,0. 143 
(P.C.), N 

(2) Estoppel of the party denying the compromise. 

When a compromise is denied by one of the parties and is disallowed, the other 

Anv.v,A.i(> nywA'I'n mv. {v. axraa.<i4-tavi Q XT 'P Q1 i\ 
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2. — ^'That a suit Aas been adjusted part,*' — (Concluded), 

E.— Aliscellaneous cases*'— (Concluded) , 

(3) Right of the beneficiary to sue on the compromise. 

A person beneficially entitled under a deed of compromise of doubtful rights, 
may sue to enforce it even though he was no party to such compromise, 
5 O.W.N. 386. P 

^(4) Petition to be agreed on affidavits. 

If one of the parties objects to the compromise the matter can be decided on 
affidavits. 2 O.C. 67 ; 5 0.0. 49 ; 7 B, 304. Q 

(5) Nature of right created by compromise. 

Where, by a compromise, the relation of landlord and tenant is created and there 
is also a clause giving the plaintifi a right of forfeiture, in a subseq^uent 
suit to enforce the right of forfeiture, the Court can give the defendant 
relief against forfeiture in the same way as if the tenancy had arisen 
from a contract. 81 B. 15=8 B.L.R. 813 (F.B.)=1 M.L.T. 370, R 

(6) A compromise, need not be in writing. 

It is not necessary that a compromise should be in writing. What the rule 
requires is that the terms of the compromise shall be recorded in the 
suit. 3 L.B.R. 243. S 

i(7) A compromise deed need not be registered. 

(a) A deed of compromise pending a suit need not be registered. 82 P.R. 1884, 
Civil ; 2 C.W.N. 663 ; 3 C.W.N. 486=22 M. 608=26 I.A. 101 ; 20 A. 171 

(P.C.). T 

(h) Where a petition of compromise merely contained a recital of a previous oral 
agreement for lease, neld^ that it did not require registration or stamp. 
It was evidence of an oral agreement, but not an agreement in itself. 
12 O.W.N. 59. U 


(8) Plaintiff entitled to refund of Stamp duty. 

When a suit is compromised before the day fixed for the appearance of the defend* 
ant, the plaintiff is entitled to a return of the Stamp duty, under 
S. 98 of Act Vni of 1859. 1 Ind. Jur. O.S. 67=1 Hyde 149 ; Marsh 
274 = 2 Hay 213 ; 12 W.R. 376. Y 


Lawful agreement," 

(1) Oeneral. 

(a) The word, “ lawful,” in the rule, has reference to the subject-matter of the 
compromise and not the binding character of the parties. 48 P.R. 
1895 ; 114 P.R. 1892 ; 81 P.R. 1890. W 


(h) A compromise, entered into by the parties, with the object of escaping from 
liability to be prosecuted for forgery and perjury, is not a lawful one. 
3 N.W.P. 145. X 


t(2) Sale of a temple office. 

If a compromise contains unlawful terms, a decree should not be passed in terms 
of it. Even if such a decree be passed, the unlawful terms cannot be 
enforced in execution of the decree. The sale of an office attached to 
temple is against public policy. 26 M. 31. Y 
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5.—“ Lawful agreement:'— (Concluded), 

(3) Probate proceedings. 

(a) An agreement or compromise, as regards the issue of genuineness of the will 
in Probate proceedings regarding that will, if its effect is to exclude 
evidence in proof thereof, is not lawful within the meaning of this rule, 
8 C.W.N. 197=31 G. 357. % 

(h) A Court cannot grant a probate of a will merely on the consent of the parties. 

8 C.W.N. 197. i 

,(4) Suit to remove a Mahant* 

In a suit under S. 11 of the Religious Endowment Act to remove a lilabant, the 
parties compromised, when the appeal was pending. The Court refused 
to record it as it was not a lawful agreement, 8 C.W.N. 404. B 

^5) Trustees, suit by. 

(a) Where a compromise is entered into by the plaintiff, who sues as a trustee of 

a temple and the compromise allowed certain castes to worship in a 
temple, against the settled custom, the compromise is not a lawful one. 
Sanharalinga Nadar v. Baja Bajeswara Dorai, 12 C.W.N. 946 

(P.C.) c 

(b) A razinamah by which a trustee of a temple relinquishes his trusteeship is 

not a lawful one. 2 M.L.J. 166 = 16 M. 389. D 

(c) A trustee, who gets a decree in his favour, will be committing a breach of 

trust, if he gives up his rights under the decree, owing to a compro- 
mise entered into by him, when an appeal against the decree is pending. 
12 TM.Li.J. 360, E 

“ Where the defendant,* ,,suit:* 

A Court cannot dispose of a suit according to 'a compromise, if the plaintiff 
professes himself merely satisfied aliunde ; it must be that the defend- 
ant has satisfied the plaintiff. 12 P.R. 1867, Civil. P 

5.~“ The Court shall order ., , ,10 be recorded," 

(a) A compromise, though oral, must be recorded by the Court in detail. If 

not, there will be no valid compromise. 5 A.W.N. 42. Cr 

(b) A Court cannot refuse to record a lawful agreement because the terms of 

it are too favourable to a certain party. 22 B. 238. H 

And shall pass a decree in accordance therewith:' 

<1) Time for filing compromise. 

A compromise can be filed, oven after the judgment is dated and signed, but 
before it is delivered. 67 P.W.R. 1908. I 

<2) Decree to be passed soon after the filing of compromise. 

(a) A compromise was entered into, but no decree was passed in terms of it. 
Subsequently, the suit was posted for trial. After some time, the 
Court passed a decree in terms of the compromise. Held the Court 
had no jurisdiction to pass a decree. 29 M. 104. J 

'(.6) When a compromise was filed a dispute arose as to the interpretation of 
one of the clauses of the compromise and it fell through. After some 
time the plaintiff put in a petition that he agreed to the interpreta- 
tion put on the clause by the defendant and prayed for a decree in 
terms of the compromise. Held that there was no valid compromise 

linn w'hirt'K fUa Pnn'«.+ *«nnn n n /-l 0£tti nir 
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And shall pass a decree in accordance therewith,* ’^{Continued). 

(3) Decree to be passed in spite of the objections of one of the parties. 

Where the parties to a suit have compromised it, the Court has power to record 
such a settlement and pass a decree, even though one of the parties 
may object. 12 C.P.L.R. 56. L 

(4) Duty of the party to get a decree passed. 

In a suit for partition, the parties, having come to a compromise, the suit was 
struck off. When the compromise was not acted upon by one party 
the other party brought another suit for partition. The second suit 
was barred by S. 373 of Act XIV of 1882. It was the duty of the 
party to have gob the compromise embodied in a decree, 1901 a.W.N. 
66=23 A. 219. M 

(5) Construction. 

As to the construction of a compromise decree, see 8 C.W.N. 621 (P.C.) -=31 
I.A. 116 = 26 A. 299 = 14 M.L.J, 190=6 Bom. L.R. 505. N 

(6) Setting aside compromise decrees. 

(a) For principles upon which the Court acts in setting aside a compromise, 

see 8 0. 138 = 10 O.L.R. 66. a 

(b) For the purpose of setting aside a decree passed in pursuance of a compro- 

mise, there are two available modes of procedure, (1) by suit, (2) by a 
review of judgment, sought to be set aside, 1 0.0. 012 ; 5 C.W.N, 
877 ; 25 0. 649 ; 16 B. 694 ; 23 B. 620 ; 6 0. 687 = 8 O.L.R. 169 ; 81 
P,R. 1890 ; 114 P.R. 1892 ; 48 P.R. 1895. F 

(c) When a decree is arrived at by consent, it can only be set aside upon the 

same grounds, as an agreement can be set aside, e,g., fraud, or mistake, 
or misrepresentation, ' 7 Bom. L.R. 669. Q 

(d) A compromise, entered into by a guardian, cannot be set aside by the minor 

except on the ground of fraud and collusion between the plaintifi and 
the guardian, 29 M. 5S = 1G M.L.J. 14. R 

(e) When a suit, in which a minor plaintiff sues by his guardian, is compromised 

by his guardian and the other adult members of the family are parties 
to it, the compromise cannot be set aside. 11 G.W.N. 178 (P.C.) = 34 
0. 70=5 C.L.J, 175 = 17 M.L.J. 59 = 2 IM.L.T. 166. ' ' S 

(/) Where the guardian enters on behalf of a minor into a compromise of a 
doubtful right, such compromise cannot be set aside by the minor. 
14 M.L.J. 442 ; 15 M.L.J. 493, 494 ; 1904 A.W.N, 244=27 A. 203 = 2 
A.L.J^ , 720. ijji 

(g') The proper course, for setting aside a compromise decree against a minor, is 
by a suit or review and not by way of appeal. An appellate Court 
can determine the appeal only upon the materials on record. 7 C W. 
■N. 419 = 30 0. 613. ' jj 

(7) Effect of compromise decrees on subsequent suits. 

(a) A suit by the plaintiff for rent due to her for certain years was compromised, 
the plaintiff giving up her right to her share of the rent. A sub- 
sequent suit for rent for some other years was held to be barred by the 
first suit. 2 O.C. 112, Y 
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5. — “i4/icf sbalt pass a decree in accordance tberevi^Itb.^* — (Concluded), 

(6) Where a suit under S. 9 of the Specific Relief Act is compromised and a 
decree is passed, the rule will not be a bar to a suit by the parties, to 
establish their title and recover possession. 3 L.B.R. 243, W 

(c) A plaintiff sued several defendants jointly to recover damages in respect of 

an alleged assault committed on him. A compromise entered into by 
the plaintiff with one of the defendants did not preclude the plaintifi 
from recovering damages against the others. A.W.N. (1908), 196. X 

(d) When the plaintiff sued for possession and, finding that he was not entitled 

to it, withdrew the suit, a second suit for easement by the plaintiff 
was not barred. 2 A.L.J. 69. Y 

(e) The plaintiff sued the defendant for accounts. The suit was referred to an 

arbitrator, who after some time sent a petition to the Court, that the 
parties had come to a compromise, and that each looked into the 
other’s accounts and came to an agreement, and that the suit might 
be dismissed. After the suit was dismissed, the plaintiff brought a suit 
for the same claim alleging that the defendant had promised to explain 
the accounts to him and that he would pay the sum found to be due 
and that he had done neither. Reid, the second suit was not barred. 
41 R.L.R. 1904. Z 

(8) Mode of enforcing compromises. 

(а) This rule will not pcevont a fresh suit being instituted for the performance 

of the compromise. It . is not necessary that the compromise should be 
registered. 2 G.W,n/663; 3 O.W.N. 485=22 M. 508=26 I.A. 101; 
20 A. 171 (P.C.). A 

(б) A suit does not lie upon a compromise, with respect to matters other than 

those which were involved in the suit, m which the compromise was 
affected. 10 C.P.L.R. 5G. B 

(c) If a decree is passed in terms of a compromise which deals with matters 
other than those included in the suit, a separate suit will lie to enforce 
the terms, which are not dealt with by the suit. A.W.N. (1905), 128 — 
2 A.Ij.J. 080. C 

(flt) If a compromise is not acted upon, the party is restored to his original 
right of action. Agra (F.B.) 2. D 


(9) Appeal. 

(а) An lies against an order passing a decree in terms of a compromise 

which includes matters beyond the suit. 18 M. 410. £ 

(б) A decree based on a compromise is final and no appeal lies. 105 P.R. 

1889 ; 81 P.R. 1890 ; 5 O.W.N. 877. F 

(c) An order, dismissing an appeal on the ground that it is compromised, is 
appealable. 9 M.L.J. 360. 0 

(10) Appellate Court. 

An appellate Court can pass a decree in terms of the compromise, if the appeal 
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Z , — “ So far as It relates to the suit.** 

^1) General. 

(a) Where a compromise relates to matters also beyond the suit, the decree 
should be passed, only with reference to such portion of the compro- 
mise, as relates to the suit. 18 M. 410; 1 O.W.N. 597=24 0. 908 ; 
20 B. 304,; 5 Q.C. 330 ; 7 B. 304. I 

'EXAMPLE. 

In a suit for damages for crops misappropriated, a compromise was entered into, 
by which the amount of damages was settled and the defendants also 
agreed to be a tenant of the plaintiff at a specified rent ; held that the 
agreement as to the tenancy was outside the scope of the suit, and 
although incorporated .in the decree, did not operate as res jvdicata. 

0 O.LJ. 15. J 

'(&) Matters going beyond the suit, if included in the compromise, cannot be 
enforced by the Court. A Court cannot give a decree modifying the 
terms of the proposed compromise, but must leave the patties to pro- 
ceed with the suit. 13 C. 170. K 

t(2) Suit to be proceeded with if the compromise is conditional on its being incor- 
porated in the decree# 

When a compromise contains matters other than those in the suit, the Court 
-should inform the parties that a decree cannot bo passed with respect 
to such matters, and if it appeared that the compromise was arrived 
at conditionally upon iiis being incorporated in the decree, it should 
proceed with the suit. 77P.R. 1908 ; 22 M. 214 ; 8 M.L.J. 301. L 

»(3) Decree embodying extraneous matter not bad. 

(а) A decree passed on a compromise which contains terms other than those in 

the suit is not ultra vires. 35 C. 837=7 C.L.J. 492=12 C.W.N. 849 ; 
26 I.A. 101 = 28 A. 78 ; 34 0. 456 ; 2 O.W.N, 663 ; 5 O.W.N. 485. M 

(б) The parties are at liberty by consent or compromise to enlarge their claim, 

and a decree passed for a larger sum of money than originally asked 
for. 9 A. 229. N 

,{c) There is nothing to prevent the Court from granting a relief, which the 
plaint does not contain, but which the parties have agreed upon in 
their compromise. Such a decree cannot be (luestioned in execution. 
16 M.L.L 354 ; 17 M.L.L 255 = 2 M.L.L 349=80 M. 421. 0 

(d) When a person sues for money due on a moebgage-bond, as also money due 
on an account, there is nothing illegal if a Court gives a decree in 
terms of the compromise, which gives a mortgage decree for the whole 
amount, 17 M.L.J. 200 ; 30 M. 478. P 

(«) A compromise which gives a widow a full e.state and not an estate for life is 
a perfectly valid compromise. 17 M.L-J. 243 = 2 M.L.T. 816=30 M. 
356. Q 

Proceedings in e«- Nothing in this Order shall apply to any 

fcution of decrees not proceedings in execution of a decree or order. 

.affected. 
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(Not es). 

Old. A.ct« 

This rule corresponds to S. 375- A of Act XIV of 1882. 

Difference between the old and the new Acts. 

(11 The words “ any application.. ..decree” are substituted by the words 
“ proceedings, .order ” in this rule. 

(2) The explanation in the old section are omitted in this rule. 

ORDER XXIV. 

Payment into Court. 


1. The defendant in any suit to recover a debt or damages i 
Deposit by defan- deposit in Court 


tdant of amount in 
satisfaction of claim. 


such sum of money as he considers a satisfaction 
in full of the claim ^ . 


(Notes). 

Old Act. 

This rule corresponds to S. 376 of Act.^XIV of 1882. 

‘•/n any suit.... damages,*^ 

A suit for injunction and damages is not a suit for a debt or damages, and so the 
Oourii has discretion to award costs in any way it likes. 21 B. 502. R 

Deposit in Court.. ..claim.'' 

(1) Principle. 

The general rule is that a deposit should be unconditional in order to enable 
the plaintiff to draw the money, 2 O.L.R. 183 ; 14 M, 49 ; 17 M. 267 ; 
3 0. 468 = 1 G.L.R. 470. S 

<2) Payment into Government treasury. 

Under the rules of the High Court, a payment into the Government treasury, is 
equivalent to a payment into Court. 7 K, 211. T 

<3) Money order to the Nazir. 

A money order sent to the Nazir was not a proper payment into the Court, 
22 B. 415. U 

<4) Conditional deposit. 

If a deposit is made with a request that the money should not be paid to the 
plaintiff until certain objections of the defendant were heard, the 
defendant is not absolved from the costs, etc. W.R. (P.B.), 14= Marsh 
46=1 Hay 76. Y 

(5) Deposit to the credit of the plaintiff and another. 

If a defendant deposits money to the credit of persons who are entitled to it 
and also to the credit of persons who are not entitled to it, the defend- 
ant is not relieved from paying interest on his deposit. 23 M. 510. W 

<6) Deposit accompanied by a denial of plaintiff’s right to the money. 

If a deposit is made at the same time that the defendant pleads that the plain- 
tiff is not entitled to the moneys, it is not a proper deposit. 6 A. 399 ; 
7 M.T.A. 393- X 
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Deposit in Court,, ..claim **---[Concluded). 

(7) When the deposit takes effect. 

The payment into Court takes effect from the date when money is actually 
brought into Court and steps are taken for its actual payment into 
the treasury. 8 C. 528. Y 

(S) Form of application. 

A petition, for the payment of money, need not be made in the suit in which 
the money was deposited. 11 C. 219. Z 

2. Notice of the deposit shall be given through the Court by 

„ the defendant to the plaintiff, and the amount of 

Notice o£ deposit. ~ 

the deposit shall (unless the Court otherwise 

directs) be paid to the plaintiff on his application i . 

(N ot es). 

Old Act* 

This rule corresponds to S. 377 of Act XIV of 1882. 

The amount of the deposit.. ..application.'' 

(1) Money to be paid to the plaintiff in spite of defendant’s objections. 

When a suit on a pro-note was pending against a defendant, and the defendant 
denied liability, as he was a minor at the date of the execution of the 
pro-notes, he deposited a portion of the money sued on. The plaintiff 
was allowed to draw the money deposited in spite of the defendant’s 
objection, that the money should not be paid, as he denied all liability. 
C.W.N.S.N. 262=26 0. 766. A 

(2) Right of third parties to>ttach the money. 

The money deposited to the credit of a certain plaintiff should not be paid 
over to another man who might have attached the money in execu- 
tion of his decree against the defendant. 16 B. 681. B 


3. No interest shall be allowed i to the plaintiff on any sum 


Interest bn depo- 
sit not allowed to 
plaintiff after notice. 


deposited by the defendant from the date of the 
receipt ot such notice, whether fche sum deposited 
is in full of the claim or falls short thereof. 


(Notes). 

Old Act* 

This rule corresponds to S. 378 of Act XIV of 1882. 


/.—“No interest shall be a/iowed.** 

When the defendant admitted that money was due on the bonds sued on and 
refused to deposit the money, though ordered by the Court, the defen- 
dant was bound to pay interest from the date of the order. 16 W.B. 
297, C. 
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4. (1) Where the plaintiff accepts such amount as satisfaction 

in part only of his claim, he may prosecute his 
p iaTn H ff adepts suit for the balance ; and, if the Court decides that 
deposit as satisfac- deposit by the defendant was a full satisfaction 

tion in part. plaintiffs claim, the plaintiff shall pay the 

costs of the suit incurred after the deposit and the costs incurred 
previous thereto so far as they were caused by excess in the plaintiffs 
claim. 

(2) Where the plaintiff accepts such amount as satisfaction in 
, ^ full of his claim, he shall present to the Court a 

Procedure where . . t i ^ ^ t 

he accepts it as satis- statement to that effect, and such statement shall 

faction in full. Gourt shall pronounce judgment 

accordingly ; and, in directing by whom the costs of each party are 

to be paid, the Court shall consider which of the parties is most to 

blame for the litigation. 


Illustrations. 

(а) A owes B Rs. 100. B sues A for the amount, having made no demand for pay- 
ment and having no reason to believe that the delay caused by making a demand would 
place him at a disadvantage. On the plaint being filed, A pays the money into Court. 

B accepts it in full satisfaction of his claim, but the Court should not allow him any 
costs, the litigation being presumably groundless on his part. 

(б) B sues A under the circumstances mentioned in illustration {a). On the plaint 
being filed, A disputes the claim. Afterwards A pays the money into Court. B accepts 
it in full satisfaction of h^s claim. The Court should also give B his costs of suit, A's 
oonducu having shown that the litigation was necessary. 

(c) A owes B Rs. 100, and is willing to pay him that sum without suit. B claims 
Rs. 150 and sues A for that amount. On the plaint being filed A pays Rs. 100 into 
Court and disputes only his liability to pay the remaining Rs. 60. B accepts the Rs. 100 
in full satisfaction of his claim. The Court should order him to pay A’s costs. 

(Notes), 
oia Act. 

This rule corresponds to S. S79 of Act XIV of 1882. 

Bifference between the old and the new Acts. 

The words ‘if* and “pass” in the old section are substituted by the words 
“ where ” and “ pronounce ” in this rule, 

/.— “i4ifcr the costs incurred previous thereto 

•{a) The defendant deposited a portion of the sum claimed at the settlement of 
the issues. The plaintiff accepted it as part satisfaction of the claim. 
The plaintiff subsequently withdrew the suit. Seld^ the plaintiff was 
entitled to his costs up to the settlement of issues. 1 B.H.C, 70. D 

•(6) The amount of a tender before suit, if not accepted, should be deposited 
into the Court in order to entitle the defendant to costs. 4 C. 572 ; 
16 3. 141. E 
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OKDBR XXV. 


Secctbity for Costs, 

1 . (1) Where, at any stage of a suit, it appears to the Court 
When security for that a sole plaintiff is, or (when there are more 


costs may be requir- 
ed from plaintifi 


plaintiffs than one) that all the plaintiffs are, resi 
ding out of British India i, and that such plaintiff ^ 
does not, or that no one of such plaintiffs does, possess any sufficient 
immoveable property 3 within British India other than the property 
in suit, the Court may, either of its own motion or on the application 
of any defendant^, order the plaintiff or plaintiffs, within a time fixed 
by it, to give security for the payment of all costs incurred and likely 
to be incurred by any defendant 5. 


(2) Whoever leaves British India under such circumstances as- 
T>^if)an»o out of to afford reasonable probability that he will not be 

British India. forthcoming whenever he may be called upon to- 

pay costs, shall be deemed to be residing out of British India within 
the meaning of sub-rule (1). 

(3) On the application of any defendant in a suit for the pay- 
ment of money 3, in which the plaintiff is a woman 7, the Court may 
at any stage of the suit make a like order if it is satisfied that such 
plaintiff does not possess any sufficient immoveable property within 
British India. 

(N o t e s )i 

oxa A«t. 

This rule corresponds to S'. 380 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) The words at the institutiou . .of a suit ” iu the old Act are substituted' 

by the words “ at any stage in this rule, 

(2) The words “ indopendenb of in the old section are substituted by the words 

“ other than ” in this rule. 

(3) The sub-cl. (2) of this rule corresponds to S. 382 of the old Act. 

(4) The word payment V in sub-ol. (3) is new, 

(5) The words “independent.. , . ..suit in the old section are omitted in this 

rule. 


(General). 

Applicability of the rule to pauper suits. 

S. 880 of the old Act cannot be applied in the case of pauper suits. 7 O.LJ. 
312«12 O.W.N. 163. F 
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Residing out of British Ihdia,^* 

(а) The word ‘ residence ’ intended in S. 380 of the old Act is residence under 

such circumstances as will afford a reasonable probability, that the 
plaintiff will be forthcoming when the suit is decided. 3 B. 227. G" 

(б) The British Cantonment of Secunderabad is a plkce out of British India. 

21 C. 177. H' 

(c) Wadhwan in Kathiawar was held to'be situated' within the limits of British 

India. 9 B. 2414. I 

(d) A plaintiff residing in another Piesidfency could' not be ordered to give 

security. Cor. 11. J 

(e) When the plaintiff is a resident of a foreign country, it is imperative for 

the Court to ask for security, even though the defendant also is a resi- 
dent of a foreign territory. 12 W.Rl 465. K 

2.^** Such ptaintiffi** 

The words “ such plaintiff ""in the rule cannot be construed as applying to the 
infant plaintiff’s next friend. IS-M.L.J'. r55. L 

5 . — **^Immoveabfe property.** 

Leasehold property is “ immoveable property ” within the meaning of S. 34 of 
Act VIII of 1859. 7 B.L.R. Ap. 60.' M' 

4. — **On the application of any defendant.^' 

(а) When the plaintiff leaves British India' after the institution of the suit, the 

defendant must apply to the Court to put the provisions of this rule- 
into operation, before passing judgment. If security is not furnished, 
the proper course is to dismiss the suit for default, 8 W.R. 217, N 

(б) There should be no delay in making the*ai)plication. 4 A.W.N. 99 ; 7 Bom. 

L.R. 495 . 0* 

5 , — ** Order the plaintiff. .by any ^defendant.** 

(1) Principle. 

(а) The principle, the Court should" act upon is to see whether, at first sight, 

the suit appears bonafiSe and whether the defence is such as is likely 
to succeed. The rule is not intended to drive away alii poor plaintiffs. 

6 Bom, L.E. 1072. F 

BXAIilPLE. 

In a suit by a Parsi and his minor daughter for breach- of promise of marriage, 
the Court, being satisfied that the father sought to make money out of 
the daughter’s engagement, ordered, him to give security, 2, C, 283- 
(P.C.) ; 6 Bom..L.B. 113=27 3. 100. Qr 

(б) The Court must pass an order under this rule after very careful considera- 

tion. 6 A. 583=4 A.W.N. 103 ; 6 A.W.N. 64 ; 9 AvW.N. 147. R 

(2) Poverty of the plaintiff. 

The mere fact of the poverty of the appellant or plaintiff is not enough to 
require him to give security. 14.0. 683 ; 8 Av 208 =6 A.W.N. 310 (F.B.) ; 
4 A.W.N, 99 ;;8 A.W.N.. 46 ; 7 A. 643=5 A.W.N. 127 ; 6 A.W.N. 286 ; 
S.O. 269. 8. 

(3) Appeal filed through the instigation of another. 

The fact, that the appeal has been brought at the instigation of a third party 
and that one of the appellants was hiding, will not justify an order 
under this rule,. 6- A.W.N. 286. T 
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5.—^^ Order the plaintiff ..by any defendant .*^ — [Concluded). 

(4) Administpation suits. 

In administration and other suits, where the costs are generally ordered to be 
paid out of the estate and m suits where the plaintifi admittedly gets 
at least a portion of what she asks for, an order under this rule should 
not be made. 7 Bom. L.R. 496 ; 10 B.L.R. Ap. 25 ; 21 C. 832, U 

(5) Infant plaintiffs. 

In the case of infant plaintiffs, unless the circumstances are exceptional, the 
English practice, under which they could not be required to give secur- 
ity, should be followed. 18 M.L.J. 155. y 

(6) Plaintiffs not personally interest in the subject-matter of suit. 

In a suit, by the representatives of a testator, to enforce due performance of 
charitable trusts in which they are not personally interested, the 
plaintiffs ought not to be ordered to give security. 5 C, 700 = 6 C.L.R. 

68. 'gf 

(7) Defendant’s case, truth of. 

The Court should not order the plaintiff to give security, unless grounds are 
shown, tending to show that the defence is true. 3 O.W.N. 753. X 

(8) Notice to the defendant. 

No order under this section should be made without giving the party notice. 
6 A. 330 =3 A.W.N. 60 , 6 M. 266. Y 

(9) Order, nature of. 

No specific sum need be mentioned in an order for which security should be 
granted. 18 A. 101 = 16 A.W.N. 238. ' Z 

(10) Order to he in the Judge’s own hand. 

The order under this rule should be in the Judge’s own handwriting. 8 A.W.N . 
241. A 

(11) Appeal. 

(a) An order under this rule is not appealable either as a decree or as an order. 
18 A. 101 = 16 A.W.N. 238, contra 5 A. 380 = 3 A.W.N. 60 ; 8 A. 108 

(F.B.). 

(5) An order, passed under this rule by a single Judge on the original side, is a 

judgment within the meaning of cl. 15 of the Letters Patent. 10 
Bom. L.R. 337. C 

6. — Sait for the payment of money.’* 

(a) Suits which are not exclusively for money, but which will result in a decree 
for money on the relief sought, come under this rule, 10 Bom, L.R. 
387. 0 

(6) A suit, to recover certain specified articles, and money wrongfully taken away 

by the defendant, is a suit for money. 17 0. 610. E 

plaintiff is a woman.” 

Applicability of the rule to minor plaintiff. 

Unless in exceptional cases, neither an infant female plaintiff nor her next 
friend ought to he required to give security for costs. 23 B. 100 ; 17 

0. 610. p 
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2. (1) In the event of such security not being furnished within 

the time fixed i , the Court shall make an order 
fumfsh^seourityr dismissing the suit 2 unless the plaintiff or plaintiffs 
are permitted to withdraw therefrom. 

(2) Where a suit is dismissed under this rule, the plaintiff may 
apply for an order to set the dismissal aside, and, if it is proved to 
the satisfaction of the Court that he was prevented by any sufficient 
cause from furnishing the security within the time allowed, the 
Court shall set aside the dismissal upon such terms as to security, 
costs or otherwise as it thinks fit, and shall appoint a day for pro- 
ceeding with the suit ^ . 

(3) The dismissal shall not be set aside unless notice of such 
application has been served on the defendant. 

(Note s). 
oia Act. 

This rule corresponds co S. S81 of Act XIV of X882. 

Difference between the old and the new Acts. 

(1) The word “ dismiss ” in the old section is substituted by the words order 

dismissing ” in this rule. 

(2) The words under.. ..extend it ” in the old section are omitted. 

(3) The last para in the old section is omitted in this rule. 

WJtMn the time fixed.** 

The Court may extend the time for furnishing security on the application of 
the party. If no application is made, the Court is bound to dismiss 
the suit. 1 A. 637 ; 1 O.C. 557 (P.C.) ; 3 A.W.N. 254 ; 6 A. 260 ; 2 0. 
272 ; 17 0. 612 (P.C.) ; 2 0. 128 ; 23 W.R. 220. G 

J?. ~**The Court shall.. ..suit.** 

(а) The order, rejecting the appeal, should be obtained at any time before the 

suit comes on for hearing. 9 A. 164=7 A.W'.N. 7. H 

(б) The proper mode of proceeding, to put a bond to secure the costs of an 

appeal in suit, is to move upon affidavits, showing a breach of the 
conditions of the bond, for a rule msi^ calling upon the obligor and 
securities, to show cause why the Court should not order that the bond 
be assigned to some person named in the rule. 5 C. 437=5 O.L.R. 524. 

(c) When a Judge ordered that the appellant should furnish securities, who will 
undertake to pay the respondent’s costs within 10 days of the decision 
of the appeal, and the appellant failed to furnish security in the man- 
ner provided by the Judge, held the Judge was right in dismissing the 


appeal. 1 A.W.N. 35, J 

(d) Where a suit is dismissed under this rule, a. fresh suit can be brought, 
4 Bom. L.R. 262 = 26 B. 637 ; 6 B. 482, K 

J .— The Court shall set aside.* ..suit.* ^ 

When a suit is dismissed under this rule, the Court has discretion to restore it. 
8 A. 315 (P.C.), L 

4228 94 
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OEDER XXVI. 

Commissions. 

Commissions to examine witnesses. 

1. Any Court may in any suit issue a commission i for the ex- 
Gases m which 0^ interrogatories or otherwise of any 

Court may issue person resident Within the local limits of its juris- 

ard^^witness° diction who is exempted under this Code from 

attending the Court or who is from sickness or 

infirmity unable to attend it. 

(Note s). 

Ota Act. 

This rule corresponds to S. 383 of Act XIV of 1882. 

Distinction. 

For the words of persons,” the words of any person ’* are substituted , conse- 
quently the word “arc ” is changed into “is.” 

“ Issue a commission *' 

(1) Power of granting commission. 

{a) A commission for the examination of witnesses will be issued, eveu though 
the cause is entered upon the pre-emptory board of the day, if the 
issuing of such commission, is not calculated to prejudice the defend- 
ants, or to subject them to loss or inconvenience. 1 Hyde. *269. M 

(6) A oommission will bo granted to examine a material witness, if the witness 
cannot be brought into Court by its ordinary proco&s. But, it will not 
be granted, at the instance of either party, to enable him to give 
evidence himself under a oommission, except under very strong cir- 
cumstances indeed, such as where he is seriously ill. 1 Ind. Jur. IST.S. 
857. N 

(2) Duty of Court. 

As to the obligation on the Court to issue a commission, see observations iu 
8 B.L.R. 16 ; 15 W.R. 447 ; 23 B. 326. 0 

(3) Examination of witnesses — Principle. 

There is nothing in the law to render the issue of a cominissiou, to make a 
local examination made to elucidate any matter in dispute, illegal, 
but there are strong reasons why the power of issuing commissions, 
merely for the purpose of taking evidence which the parties them- 
selves should have brought forward should be discouraged. (1880) 
Select Case, Part X, No. 12 ; ct. 6 C. 767. P 

(4) Arbitration. 

When A case is referred to arbitration, it is competent to the Court to issue 
under this rule, a commission for the examination of witnesses. 
7 Bom. L.R. 560. q 

(5) . Infant. 

The Court will not issue a commission for the examination of an infant of 
tender years. 2 Hyde. 152 ; Cor. 78» R 
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I.—" issue a commission.’’ — {Concluded). 

(6) Pardanashin woman. 

(а) The examiaation by commission of a is not necessary, where she can be 

examined in Court in a palki or otherwise on a proper identification. 
18 W.B. 230; 1 B.L.R.S.N.T. (1868); 2 Hyde. 88. As to exami- 
nation at the witness’s residence, see 15 W.B. 129. S 

(б) Offending against the rules of her class does not deprive her of her right to 

be examined under commission, 3 O.W.N. 760 ; 3 O.W.N. 761 ; 3 
O.W.N. 753. T 

(7) Unauthorised issue of commission. 

{a) A jMagisrrate is not bound to execute a commission of a Small Cause 
Court, directing him to take the evidence of prisoners in jail, in a 
case, in which none of the circumstances existed authorising that 
Court to issue the commission. 7 W.B. 349. U 

(6) The Judge of Agra was not bound to execute a commission issuing from 
the Insolvent Court, without making a charge for so doing. 
12B.L.B. 4. Y 

(8) Power and discretion of Goart in the issue of commission. 

A Court has no power to issue a commission except in cases enumerated in the 
rule, and no power is given by the Code to a Court to exempt any 
person from appearance in Court, The Courts have not the absolute 
discretion or inherent power to issue a commission except when 
authorised by the Code. Nor is the Court bound to issue a commis- 
sion when all the conditions laid down in this rule exist. Every 
Court has an undoubted right to prevent the abuse of its process. 28 
M. 28 (7 W,B. 349, B.). ^ 

<9) Notice. 

The issue of a commission for the examination of an absent witness, without 
notice to the opposite party, even if not illegal, is objectionable 3 
W.B. 147. * X 

(10) Letters Patent. 

The High Court has the power, under the Charter Act, to set aside the order 
of the Subordinate Judge, as one made without the proper exercise 
of his judicial discretion. 28 M. 28. Y 

(11) Appeal, 

An order of the High Court, sotting aside an order refusing to issue a commis- 
sion, is open to appeal. 28 M. 28. % 

2. An order for the issue of a coinmissiou for the examination of 
a witness may be made by the Court either of its 
own motion or on the application supported by 
affidavit or otherwise 2, of any party to the suit or 
of ihe witness to be examined. 

(Note s). 

Ota Act. 

This rule corresponds to 8. 884 of Act XIV of 1882. 

Distinction. 

For the words “ such order ” the words ** an order for the issue of a commission 
for the examination of a witness are substituted* 


Order for commis- 
sion. 
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the application,** 

The?Oourt is invested with discretionary power to grant or to refuse appli- 
cations for the examination by commission of witnesses resident more 
than 100 miles distant from Calcutta. 1 Hyde. 68. A 


2,—** By affidavit or otherwise,** 

(а) An application, for the issue of a commission, should be supported by some 

reason other than the mere distance of place of residence of the witness* 
20 W.R. 268, B 

(б) As to grounds for granting commission, which were declared as not to 

justify the issue of a commission, see 14 B. 584. (j 


3. A commission for the examination of a person who resides 
more witness re- within the local limits 1 of the jurisdiction of the 


sides within Court’s 
jurisdiction. 


Court issuing the same may be issued to 
person whom the Court thinks fit to execute. 


any 


(Notes). 

oia Act. 


Tliis tule exactly corresponds to S. 385 of Act XIV of 1882. 

Distinction. 

Tie definite article “ The ” of the old Code is changed into “ A ” in the new rule. 
" Within the local limits.” 

A Deputy Collector] is competent to depute an Officer of his Court to take 
evidence on commission, if the place where the witness is examined is 
within his jurisdiction . ^ 10 'W.E. 236. D 


Perwns for whose 4 . ( 1 ) A.ny Oourt may in any suit issue a 

examination com- .. . ,- !, 

mission'<may issue. commission ^ for the examination of — 

(а) any personj resident beyond the local limits of its jurisdic- 

tion ; 

(б) any person who is about to leave such limits before the date 

on which he is required to be examined in Court ; and 

(c) any civil or military officer of the Government who cannot, 
in the opinion of the Court, attend without detriment to 
the public service. 

(2) Such commission may be issued to any Court, not being a 
High Court, virithin the local limits of whose jurisdiction such person 
resides, or to any pleader or other person whom the Court issuing 
the commission may appoint. 

(S) The Court on issuing any commission under this rule shall 
direct whether the commission shall be returned to itself or to any 
subordinate Court. 
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(N otes). 
oia Act. 

This rule corresponds to S. 386 of Act XIV of 1882. 

Distinction. 

Sub-rule (i). 

(i) In (b) the word “ persons ” is changed into “ any person.” This change has 

necessitated consequent verbal changes. 

(ii) So also in (c) the plural is changed into the singular. 

Sub-rule (2). 

(i) The words “ or the Court of the Recorder of Rangoon ” are omitted. 

(ii) The words “subject to any rules of the High Court in this behalf” are 

omitted. 

(lii) For the words “ may think fit to appoint,” the words “ may appoint ” are 
substituted. 

Sub-rule (3). 

The words “ under this section ” are changed into ** under this rule.” 

(General). 

Interpretation of the rule. 

The rule is exhaustive of the oases in which a Court can direct the issue of a 
commission to examine a witness. 7 W.R. 349 ; 14 M.L.J. 329=28 M. 
28. E 

1.—** Aay Court may in any suit issue a commission.** 

(1) Persons for whose examination commission may issue. 

(a) See notes under r. 1, supra, under the heading “issue a commission.” 

(h) If the Witness is a stranger, a commission will be right and reasonable ; but 

not if he is a servant of the party applying. 20 W.R. 253. P 

(2) Discretion of Court. 

Order of Court directing issue of a commission to examine a female witness is 
purely discretionary and the appellate Courts have no jurisdiction to 
interfere with that discretion. 5 O.C. 151. G 

(3) Discretion — how to exercise. 

In considering whether the examination of a witness should be taken by 
commission, tho Courts should have regard to the possibility of his 
not being a credible witness. 23 B. 626; Barden v. Greenwood, 2 
Ch, H. 764. H 

5 . Where any Court to which application is made for the issue 
^ . of a commis'^ion for the examination of a person 

Request to examine residing at any place not within British India ^ is 
British ind^ia7'^^'^ satisfied that the evidence of such person is neces- 
> sary, the Court may issue such commission or a 

letter of request. 

(Note s). 

Old Act* 

This rule corresponds to S, 387 of Act XIV of 1882. 

Distinction. 

(i) The words “ or request” in the marginal note are new. 

(ii) The words “ his evidence ” are changed into “ the evidence of such person.” 

(iii) The words “ or a lot tor of request” are new. 
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(1) Jarisdiction. 


(General). 


A commission for the examination of a witness at Mandalay can only issue 
from the High Court. 2 B.L.R 73 ; 10 W.R. 385, I 


(2) Practice. 

A commission, issued by the High Court, for examination of a witness in 
Prenoh territory and executed in accordance with rr. 5 and 17, is 
properly issued and executed. 7 C.W.N. 808 « 3 O.C. 934. J 

(3) Revision. 

Interlocutory orders, passed under the rule refusing applications for the issue 
of a commission to examine witnesses, cannot be revised. 9 M. 256. K 


/. — withia British India” 

The kingdom of Ava was not the territory of a Native Prince or State in alliance 
with the British Government, within the meaning of S. 177 of Act 
VIII of 1859. 2 B.L.R.A.O. 73 ; 10 W.R. 385. ^ 

. 6. Every Court receiving a commission for 

Court to examine ^ 

witness pursuant to the examination of any person shall examine nim 

commission. cause him to be examined ^ pursuant thereto. 

(Notes). 

oia Act. 

This rule corresponds to S. 388 of Act XIV of 1882. 

Ristinetion. 

The words ’■* or cause him to be examined ” are new. 


Shall examine him or cause him to be examined ” 

(a) It is the duty of the party, obtaining a commission for the examination of 

witnesses, to take such steps as may be necessary to secure the attend-' 
ance before the commissioner of the witnesses he desires to examine. 

2 N.W.P. 210. M 

(b) The exrtmination of a witness under a commission is of the same nature as 

an examination in open Court and should be conducted by counsel. 

8 B.L.R. 101 ; Cor. 7. N 

(c) A de bene esse examination of a witness about to leave the jurisdiction of the 

Court must be taken by the Court, unless the parties consent to the 
evidence being taken under a commission. 5 B.L.R. 252 ; see, however, 

3 C.W.N. 67. ^ 

(d) A party who has not joined in a commission is entitled to cross-examine the 

witnesses who are examined under the commission. 14 W.R. 17. P 

(s) Where the Court is satisfied that the cross-examination of any witness on 
commission is being unnecessarily prolonged, it will order such cross- 
examination to be concluded within a certain time. 3 0.0. 625. Q 

(/) The examination of the witness may be either vivo voce or by interrogatories. 
28 B. 626 (627) ; 3 W.R. 147 (160). ^ 
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7. Where a commission has been duly executed, it shall be 
B e tu r n of com- returned 1, together with the evidence taken under 


mission with depo- 
sitions of witnesses. 


it, to the Court from which it was issued, unless 
the order for issuing the commission has otherwise 
directed, m which case the commission shall be returned in terms of 
such order; and the commission and the return thereto and the 
evidence taken under it shall (subject to the provisions of the next 
following rale) form part of the record 2 of the suit. 


(Note s). 

Old Act. 


This I'lile corresponds feo S. 389 of Aei XIV of 1882. 


Distinction. 

The words '‘After ’ and “out of” are changed into “where” and “from” 
respectively . 

The word “section *’ within brackets is changed into “ rule.” 


It shall be returned.'^ 

(a) The return should show on the face of it that the oath was admiuisteilcd to 

the commissioner as well as to the mterpretor. 8 B.L.B, 101. S 

(b) The return should show that the evidonoo was recorded as the law req^uires 

It. 14 W.R. 269. X 

(c) The commissioner should return the commission duly executed within the 

period allowed. 14 W.R. 17. U 

(<2) A commission should not bo returned before a witness is fully cross- 
examined. 5 C.W.N. coxxx. y 


“Form part of the record.^' 

(a) For the meaning of “ forming part of the record ” in r, 7, see 9 O.W.N. 
794. 

(5) Under the provisions of r. 7, evidence taken on commission shall, subject to 
r. S, form part of the record in the suit. 35 0. 28, X 


When depositions Evidcucc takcu undcr a commission ^ 

may be read in evi- shall not be read as evidence in the suit without 

dence. 

the consent of the party against whom the same 
is oifered, unless — 

(a) the person who gave the evidence is beyond the jurisdiction 
of the Court, or dead or unable from sickness or infirmity 
to attend to be personally examined, or exempted from 
personal appearance in Court, or is a civil or military 
officer of the Government who cannot, in the opinion of 
the Court, attend without detriment to the public 
service, or 
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(b) the Court in its discretion dispenses with the proof of any o£ 
the circumstances mentioned in clause (a), and authorizes 
the evidence of any person being read as evidence in the 
suit, notwithstanding pcoof that the cause for taking 
such evidence by commission has ceased at the time of 
reading the same. 

(Note s). 
oia Act. 

This rule correspocds to S. 390 of Act XIV of 1882. 

Distinction. 

Clause (a). 

The words “ or is a civil .. . .to the public service ” are new. 

Clause (b). 

The words “ in the last preceding clause ” are changed into “ clause (a).” 


Scope. 


(General), 

As to the applicability of the rule to High Courts and Provincial Small Cause 
Courts, see 22 W.E. 831 ; 11 B. 129. ^ 


“ Evidence taken under a commission^'" 

(а) The evidence of the defendant taken under a commission was allowed to be 

read on the plaintiff’s behalf, without the deposition being put in as 
part of the plaintiff’s case, as being part of the record. 8 B.L.R. 102 ; 
26 0. 591. Z 

(б) That the evidence was given in the absence of the other side is not enough 

to make the deposition of a witness, taken on commission, inadmissi- 
ble. 10 W.R. 236, A 

c) A Court may legally refuse to hear read, in evidence, the deposition of a 
defendant taken by oommission, where there is no evidence to prove 
that the defendant was from sickness unable to attend personally at 
the time of the trial. 22 W.R. 381. ® 

(d) Documents, attached to the return of a commission, may be read at the 

hearing of the suit unless they have been objected to on being tender- 
ed in evidence before the commissioner. Objections, as to their ad- 
missibility, cannot be taken at the hearing of the suit. C O.L.R. 
109. C 

(e) The consent of parties is not requisite to the admissibility of evidence taken 

under such commission, if the examinations have been upon oath or 
affirmation. 2 B.L.R. 73 ; 10 W.R. 386. D 

(/) The evidence, taken under a commission at the instance of one party, may be 
used by the opposite party. 26 G. 691=3 C.W.N. coxxxix. E 

{g) Evidence taken on oommission does not become evidence in the suit, until 
the same has been tendered and read as evidence in the suit by the 
party in whose behalf it has been taken. 7 C.'W.N, 786; 9 C.W.N. 
794 ; (8 B.L.R. 102 ; 8 C.W,N. coxxxix, diss.). P 

(^) Where the defendant examined a ^tirdanashin lady on oommission, and 
the deposition was filed in the record, but the defendants refused to 
tender it, it was held that the plaiotiffs were entitled to read it as a 
part of their case, 35 0* 28. G 
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Commissions for local investigations. 

9. In any suit in which the Court deems a local investiga- 

Oommissions to ^^equisite or proper for the purpose of 

m a k 6 1 0 0 a 1 in- elucidating any matter in dispute 2 , or of ascertain- 
vestigations, market-value of any property s, or the 

amount of any mesne prodts or damages or annual net profits ^ , the 
Court may issue a commission ^ to such person ^ as it thinks fit 
directing him to make such investigation and to report thereon to 
the Court : 

Provided that, where the Local Government has made rules as 
to the persons tD whom such commission shall be issued, the Court 
shall be bound by such rules. 

(Note s). 


01a Act. 


This rale cocrasponds to S. 392 of Act XIV of 1S82. 

Distinction. 

The words “ or proceeding ” are omitted. 

The word “ when ” is changed into “ where ” in the proviso. 

(General.) 

(1) Scope of the rule. 

The rule applies to a proceeding under S. 158 of the Bengal Tenancy Act, 17 
C. 277 where the evidence taken by the Ameen as to the standard 
measure of the district was held to be rightly received. H 


(2) Interpretation of the rule. 

(а) The local investigation, referred to in the rule, presupposes the existence on 

the record of independent evidence which requires to be elucidated, 
and the rule does not authorise the Court to delegate to a commis- 
sioner the trial of any material issue which it is bound to try. 16 M. 
350 ; 23 W.R, 286 ; 3 M.L.I. 137 ; 21 M. 288. I 

(б) The rule clearly shows that, where a Judge can conveniently conduct a local 

investigation in person, he should do so. 1 C.W.N. 682. J 


(1) Object. 


/. — “ Local investigation.^* 


The object of local investigations is to obtain evidence which, from its peculiar 
nature, can only be obtained on the spot. 2 N.W.P, 196. K 


(2) Application for. 

An application for local investigation should be made at the hearing of the suit 
and not previously. Bourke O.C. 243. L 

(3) Stay of inyeatigation. 

In a suit for possession of land, the boundaries of which are disputed, the 
Subordinate Judge ordered a local investigation. The District Judge 
was entitled to express his opinion as to the propriety or otherwise of 
the order of the lower Court, but not to stay tbe investigation, 4 C. 
718 ; 3 C.L.R. 284, M 
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(4) Notice. 

(a) It is necess'iry to give notice to parties of the time when a local investi- 

gation was to be held. 12 W.R. 139; 17 W.R *280, N 

(b) A party, refusing to appear before an Amoeii at the time he held his local 

inquiry, could not take objections to the report of that officer O W.R. 
130. 0 

(c) Notice to the parties of the local investigation and inspection b\ the Judge 

is not es-aenlial. 9 C, 363 ; 1 C W N. 682 , 33 0. 133. P 

(5) Return. 

(а) The intention of the Code is that, when a Ooucb deems it necessary, a coin- 

mission for local investigation should bo issued ; the return to that 
commission should be before the Court before it proceeds to hear and 
determine the case, 16 A. 342=:14 A.W.N, 112. Q 

(б) Whether, after the commissioner appointed for local iiivcotigaiion has re- 

turned his report to the Court, any farther evidence should be allowed 
to be adduced, is a question which should be decided upon the facts of 
each case. 27 I. A. 110; lOM.L.J. 356. R 

(6) Remand. 

(а) When neither of the parties desired to have a local investigation, the Court 

is not entitled to remand the case, but it is bound to decide the case 
upon the evidence before it. 12 0. 45. S 

(б) As to the authority of the Judge to remand a case for fresh local mvostigation, 

see 6 W.R. 62. T 


(7) Appeal. 

(а) No appeal lies from the order of a Judge directing a local invehtigatiou by 

an Ameen. 7 W.R. 426. U 

(б) An appeal lies from an order remanding a case for retrial, after local investi- 

gation. W.R. (1864), 363 ; but there is no appeal for remanding an 
appeal case for further investigation. Marsh 469 : 2 Ha\ 591, Y 

(8) Special appeal. 

(а) Directing a local investigation or not, is a mere matter of discretion in 

which no special appeal will lie of right. 1 W.R. 141 ; 1 W.R. 196 ; 
1 W.R. 249 ; 5 W.R. 248 ; 22 W.R. 183 ; W.R. (P.B.) 19 : 1 lad. Jur. 
C.S. 8 ; 1 Hay 229 ; Marsh 60 ; but when very strong grounds exist, 
the order can be interfered with. 12 W.R. 76. W 

(б) Non-compliance with the requirement of law, that the regular oftioor should 

be employed to hold a local inquiry, is not joar se a ground of special 
appeal. 8 W.R. 6. X 

(c) The disregard of the report on local investigation is not such an error or 
defect as entitles a second appeal. 21 0. 504. Y 

(9) Powepa of appellate Court. 

An appellate Court should not interfere with the result of a local investigation 
or enquiry, nor can it reverse the decision of the Court of first instance, 
except upon very clearly defined and sufficient grounds. C> B.L.R. 677 
15 W.R. 20 ; 15 W.R. 423 ; 18 W,R. 452 ; 13 I. A. 607* 
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7.—“ Por the purpose of elucidating any matter in dispute,'" 

[а) An Ameen should be appointed to hold a local investigation, only when it 

13 necessary no inspect the land, which is the subject of dispute, to 
take maps of localities, to obtain information with regard to the 
physical features of the place, to identify the land in maps with parcels 
which are the subject of the suit, to identify the ma-ps with one 
another with the aid of objects to be found in the Uud, i.e., such of the 
information as could be obtained on the spot. 17 W.R. 282 ; 21 W.R. 
280. A 

(б) The functions of an Ameen appointed to hold a iocd.1 investigation, are 

discussed. 4 B.L.R. 33 ; 17 W.R. 473 note ; 21 W.R. 281 note. B 

(c) When the fact of marriage is to be ascertained, a Judge is not justified in 

making a local investigation on a holidav or in making local inquiries 
himself. 17 W.R. 230, C 

(d) As to when a Court could grant a commission for fixing or adjusting the 

boundaries, see 29 B. 73. D 

“ Ascertaining the market-value of any property 

When the Court considers it necessary to order an enquiry into the existence 
and value of moveable property, saoh inquiry cannot be left to be 
made after decree, but must be made before the final decree is drawn 
up. 23 W.R 422. E 

4 , — “ The amount of any mesne profits or damages or annual net profits,'^ 

(а) The Court, executing a decree for mesne profits, commissioned an Ameen to 

make a local investigation. Ha inquired as to the prevailing rates of 
rent for the land which he measured and included, in his estimate of 
the mesne profits, rents which, with ordinary diligence, might hav 
been obtained. The assessment of the commissioner was objected to. 
Keld, the question must be decided on general principles in each case, 
and the Court was held to have exorcised proper discretion in refusing 
to receive further evidence. 27 0. 951=^27 I.A, 110=4 O.W.N, 631. F 

(б) An Ameen can be rightly appointed to make a local investigation in order 

to enquire as to the description of the land and as to the rates paid in 
the neighbourhood for similar land. 1 B.L.R. 1 ; 10 W.R. 43. G 

5.—** ^ay Issue a commission," 

(1) General. 

(a) It is within the discretion of the Judge to order or refuse a local inquiry. 

12 W.R. 76 ; 1 W.R, 141. 

(b) A Judge is not bound to issue a oonimisnon of his own motion, 3 W.R. 

153 ; 12 C. 46. 

(c) Omission to direct local investigation is not an error in law when ne parties 

do not ask for it. B.L.R. Sup. Vol. 368 3 W.R. 153 : 5 W.R. 248 ; 
4 0. 721. J 

(d) The rule does not contemplate the issue of a commission for local investi- 

gation to more than one person. If more than one commissioner were 
to be appointed, the Court would have provided for difierence in the 
opinion of the commissioner, 1 C.B.h.R. 160. K 
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5, — “ May issue a commission ,^' — [Concluded). 

(2) When commission ought to be issued 

(а) When tho matter can be cDiiveniently disposed of by the Court, the Court 

must refuse a local investigation, 9 W.R. 83, 14 W.R. 190, as matters, 
which cannot be conveniently disposed of by the Court, should be 
subject to a local investigation. 6 W.R. 324. L 

(б) The deputation of an Ameen to ascertain the respective liability of several 

judgment-creditors is not an improper course for a Court to pursue. 
22 W.R. 183. M 

(c) The Court had made an illegitimate use of the rule in issuing a commission 

for local inquiry into the fact of possession. S.C. 247. N 

(d) The appointment of a commissioner to make a local investigation as to 

whether defendant abused plaintiff was irregular. S.C. 66. 0 

(e) When issues are fixed, they ought not to be referred generally for the 

determination of a commission. 11 P.R. 1868. P 

(3) Fresh investigation. 

(а) When an enquiry has been made by a commissioner, the Court to which it 

is reported ought not, unless it annuls the proceedings of the first 
enquiry, to order another on the same matter. 23 W.R. 93. Q 

(б) A Judge’s order for a fresh investigation ought nob to be interfered with by 

his successor. 1 W.R. 102. R 

(4) Disputed boundary. 

A local inquiry cannot be ordered in a case when tho question bo be decided was 
one of disputed boundary, which turned chiefly on possession before 
the date of suit. 17 W.R. 472 ; see, however, 4 B.L.R. 33 ; 17 W.R 473 
note. S 

(5) Enhancement of rent. 

In a suit brought to contest a notice of enhancement, a Judge is not bound to 
order a local inquiry, W.R. (P.B.) 19 ; 1 Ind, Jur, O.S, 8 ; 1 Hay 229 ; 
Marsh GO. T 

(6) Collector’s power to depute. 

(a) A Collector may, at any stage of the case, depute an Ameen to make a local 

investigation, 6 W.R. 11. U 

(b) The Collector cannot delegate his powers to an Ameen or accept absolutely, 

without reservation, the whole report of that officer. 24 W.R, 184. Y 

5.— “To such person.*^ 

[cl) S. 180 of Aot VIII of 1869 made it imperative on a Court to employ in the 
first instance the regular officer of the Court to hold a local inquiry, 
8 W.R. 6 ; 8 W.R. 331 ; 7 W.R. 27. W 

(6) As to the particular instances of improper appointments, vide 6 W.R. 81 ; 13 
W.R. 286. X 

(c) A District Judge can appoint a Munaiff to be a Commissioner, 11 C.L.R. 

633. Y 

id) A Judge, from whose decision an appeal is pending, is the most unsuitable 
person to go and inspect the locality and make a report. 17 W.R. 300.Z 
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lO. (1) The Oomiaissioner, after such local inspection i as he 
Procedure of Com- deems necessary, and after reducing to writing the 
missioner. evidence taken by him 2, shall return such evi- 

dence 3 , together with his report in writing signed by him. to the 
Court. 

(2) The report of the Commissioner and the evidence taken by 
Eeportanddeposi- bim (but not the evidence without the report) 

tions to be shall be evidence in the suit ^ and shall form part 

sioner may be ex- of the record 5 , but the Court or, with the permis* 
amined m person. q£ Court, any of the parties to the suit, 

may examine the Commissioner 6 personally in open Court touching 
any of the matters referred to him or mentioned in his report, or as 
to his report, or as to the manner in which he has made the in- 
vestigation. 

(3) Where the Court is for any reason dissatisfied with the pro- 
ceedings of the Commissioner, it may direct such further inquiry to 
be made as it shall think fit. 


(Note s). 
oia Ac'. 

This rule corresponds to S. 393 of Act XIV of 1882. 

Distinction. 

For the words “ signed with his name/’ the words “ signed b}' him ” are 
substituted in sub-rule (1). 

The words “ or as to his report ” are new in sub-rule (2). 

Sub-rule (3) is new. 


/. — After such local Inspection 

(а) An Ameen is not bound to go beyond the points referred to him for inquiry. 

21 W.B. 280 ; 4= B.L.B. 33 ; 17 W.B. 473 note ; 21 W.R. 48l note ; see, 
however, 23 W.R. 286. A 

(б) An Ameen may examine witnesses when the evidence which they have to 

give is of such a nature that it ought to be taken by him on the spot. 
17 W.R, 282. B 

(c) The law does not permit the Ameen to examine witnesses out of Court. 

9 W.R. 83. C 

(d) Examination of witnesses on the spot in a matter, in which personal inspec- 

tion by Ameen is impossible, cannot render the report irregular. 11 W. 
R. 423. D 

(e) An incomplete inquiry of an Ameen owing to laches of the plaintiff was held 

to be no local investigation at all. 18 W.R. 412. B 

(/) A commission can only report on some matter m dispute or in evidence. 
11 P.R, 1868. P 
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2. —^' The evidence taken by 

(а) The evidence taken by an Ameen i» legal evidence, even though the order of 

deputation is improper , 9 W.R. 494 ; even though the Court exercises 
its discretion unwisely and wrongly in giving him too extensive powers. 
9 W.B 596 ; 12 W.B^. 136 ; but see 21 W.R. 280. G 

(б) The evidence taken by Ameen is inadmissible. 19 W.E. 14. H 

(c) There is no legal objection to the parties to the suit agreeing that the 

evidence should be taken before the Ameen, and that the matters in 
dispute should be referred to him for inquiry. 2 B.L.R. 3. I 

(d) The Judge is bound to take notice of, and pronounce an opinion upon, 

evidence taken by an Ameen. 8 W.R. 287. J 

3. —** Shall return such evidence-** 

[a] As to duty of the Ameen to return his report to the Court ordering investi- 
gation, see 14 W.R. 418. K 

(5) As to the power of the Court to extend the time regarding the return of the 
report, see 9 B. 250. L 

(c) The omission to file record of evidence with the report, is not an irregularity 
affecting the merits of the case, when the objector does not take any 
exception to it in the earlier stages.' 161 P.R. 1882. M 

“5Aa// be evidence in the suit ** 

I.— Report of Ameen. 

(i) Its AoMissiBiLm. 

(a) The report of a civil Ameen and the depositions taken by him are admissible. 

as evidence. 8 W.R. 267 ; 22 W.R. 350 ; 9 W.R. 601 ; 2 B.L.R. 3 ; 1 
C.P.L.R. 160, N 

(b) It is evidence even though there is no corroboration by any specific documents. 

2 W.R. 278 ; 2 W.R. 1. 0 

(c) It is, if believed, sufficient! evidence to support a decree. 6 W.R. 51. P 

(d) The report is evidence upon whatever materials it is based. 19 W.R. 213 ; 

IS W.R, 412 ; 11 W.R. 424 ; 8 W.R. 287. Q 

(e) The report of the Ameen under S. 73, Act X of 3859, is receivable as 

evidence, and a decision can be legally based upon it. 1 N.W.P. 165 ; 
Kd. 3873, p. 244. R 

(ii) Condition requisite fou Admissibility. 

An Ameen’s report must have depositions attached to it to make it legal 
evidence. 7 W.R. 48. S 

(ill) Deposition without eepoet. 

The depositions of the witnesses without the Ameen *s report were not admissi- 
ble in evidence. 6 B.L.R. 70 ; 14 W.R. 397 ; 13 W.R. 412. T 

(iv) How FAR ADMISSIBLE. 

(a) The report is only evidence on the point to which the commission refers ; 
any report which the Ameen chooses to make on any other point, is 
no legal evidence in the case, 14 W.R. 493 ; see, however, 24 W.R. 
208. 

(5) The report of the Ameen can be partially adopted^ 1 W.R. 93, 


P 
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4.—'* Sbatl be evidence in the suit^*' — (Continued). 

I.— Report of Kmeen. --(Concluded). 

[c] Where an Ameen, deputed to make a local inquiry, took the depositions on 
oath of several witnesses on both sides, and aftei’warcis, for further 
satisfaction, recorded the statements of certain persons whose reli- 
gious prejudices stood in the way of their giving evidence on oath, held 
that his reports and the original depositions on oath were receivable 
in evidence. 10 W.B. 312 ; 22 W.R. 350. W 

(v) Kffuct of kefort. 

(< 2 ) The report of an Ameen is not necessarily conclusive. 17 W.R. 270. X 
(d) The Ameen ’s report and map cannot be the sole basis and foundation of a 
judicial decision to the total disregard of the other evidence on record. 
24 W.R. 338 Y 

ft) When an Ameen’s map is admitted by both parties to be topographically 
correct, his report can be looked at as explanatory of the map. 17 
W.R. 522. ’ Z 

(vi) The report in a previous suit. 

The report of an Ameen, made in a previous suit, was inadmissible in evidence in 
a subsequent suit, to prove measurement of lands, when the accuracy* 
of which report was not proved. 12 C.L.R. 50. A 

(vii) Report rased on local rumour. 

Instead of examining the witness, himself, the Ameen sent a report, giving 
credit to local mmour ; held that the Judge had no right to take such 


a report. 12 W.R. 138. B 

(viii) Proof OF possession . 

An Ameon’s report was held not sufiicient of itself to prove possession. 8 W. 
R. 484 ; though it is highly valuable in clearing up difficulties as to 
the identity and position of lands. W.R. (F.B.), 39 ; S.O. 247. C 

(ix) Non-payment OF FEES. 

The report cannot be rejected because the Ameen’s fees have not been paid. 

17 0.281. D 

(x) Jurisdiction. 


The proceeding of a Court Ameen in a sub-divisiou, where he has no jurisdic- 
tion, cannot be a legal proceeding or legal evidence. 10 W.R. 153. E 
(xi) Value op the report. 

The value of the report depends upon the evidence on which it is founded, 
21 W.R. 281, F 

(xn) Suit 'as to right of way, 

A Oommissioneu was appointed to prepare a map of the looaiit> in question . 
The statements of the village officers made to him with regard to right 
of way, were admissible in evidence. 24 B. 43. G & H 

2.— Reports of officers appointed under Regulation I of 1814. 

These may, under certain circumstances, be Siocepted (j^uantum valec^t. 9 W.I^. 

80. j 

3.~^Coffector’s reports. 

Reports of OoUeotors oannot be evidence of private nghts of parties, 1 1, A. 209 .J 



758 


Act Y of 1908 (ooDB OF civil pkocbdure). [0 XXYI, r. 10 

4.—'^ Shall be evidence in the suit,** -^{Concluded), 

4.— Special Commissioner. 

The report of a is inadmissible in evidence. 22 W.R. 331. K 

5-— Mouzadar. 

The report of a may be disregarded by a Civil Court, 13 W.R. 113. L 

6.— Munsiff’s report. 

(<2) The Munsiff must put the result of his investigation upon paper. 9 C. 363 ; 
12 C.L.R. 490. His report conveys the greatest weight as evidence of 
the facts it sets forth. 3 W.R. 219. M 

(6) As to how fat the information derived from a local investigation by a Judge 
is evidence, see 1 C.W.N, 682. N 

7, -— Nazir’s report. 

The report of a Nazir is admissible in evidence, although he was not Ameen 
appointed under Act XII of 1856. W.R. (1864), 171. 0 

8. — Sheristadar. 

As to when the report of a is legal evidence, see 8 W.R. 331 ; 12 W.R. 209. P 

p.-- Objections to reports. 

(а) Objections to the Ameen’s report must be enquired into, if taken within a 

reasonable time from the return of the report. 11 W.R. 95. Q 

(б) Objections cannot be made after the Ameen has carried out his instructions, 

provided the Court acts upon his report. 11 W.R. 156. R 

(c) Reasonable notice must be given of the time fixed for hearing objections to 

the report. 21 W.R. 2. S 

(d) A party not appearing at local investigation cannot take objections to tbe 

report. 6 W.R. 130. T 

(e) Objections to the report should oe raised in the first Court or in the grounds 

of appeal. 2 l.A. 34 ; but see 12 W.R. 138. U 

(f) When parties have withdrawn their objections, the same objections ought 

not to be allowed again, 9 W.R. 267. Y 

10.— Appeal. 

(а) The appellate Court is not justified in refusing to consider the report made 

and the evidence taken by tbe Ameen. 12 W.R. 136 ; 24 W.R. 342.W 

(б) The Courts in India and the Privy Council ought not to interfere lightly 

with the result of a local enquiry. 6B.L.R. 677 ; 15 W.R. 20 ; 13 I. 
A, 607 ; 17 W.R. 472 ; 19 W.R. 213 ; 14 l.A. 453 ; 17 W.R. 285 ; but 
see 17 W.R. 361. X 

5.--“ Shail form part of tbe record,** 

(a) When an order for local investigation is not objected to, at the time when it 
is made, the Court is justified in viewing the deposition taken by the 
Commissioner, as part of the record. 16 W.R. 291, Y 

(5) The report made and the depositions taken by an Ameen in a proceeding to 
make a partition are to be taken as evidence and form part of the 
record. 17 W.R, 270. Z 

" ^ i 
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5. — “ Sbatt form part of tbe record,**— [Covcluded), 

(c) The depositions of witnesses examined by a local commission ought to be 
recorded, and, when recorded, should be filed with the report. 161 P.B. 
1882. A. 

6.—'' May examine tbe Commissioner.'' 

(a) If the report is deficient in any point, the Court can send for the Commis- 

sioner and examine him. 24 W.R. 342. B> 

(b) Ss. 392 and 398 of Act XIV of 1882 relating to local investigations do not 

contemplate the tender of further evidence after an Amin’s report, 
except the examination of the Amin himself, but they do not forbid it. 
27 C. 951 (966). C 

CommiBsions to examine accounts. 


11. In any suit in which an examination or adjustment of 
accounts is necessary i , the Court may issue a com- 
mission 2 to such person as it thinks fit directing 
him to make such examination or adjustment. 


Gommission to ex- 
amine or adjust ac- 
counts. 


(Notes), 
oia Act. 

This rule exactly corresponds to S. 394 of Act XIV of 1882. 

(Oetieral). 

(1) Interpretation of the rule. 

There is nothing in the Code making it necessary that a Commissioner appoint- 
ed to take accounts should be sworn or affirmed. 3 N.W.P. 217. I> 

(2) Adding parties. 

The Court has power to add fresh parties after reference to a Commissioner to 
take accounts. 8 Bom. H.C. 96. E 

(3) Commissioner’s fee to examine accounts. 

It should, as a rule, be a definite amount and not at a monthly allowance. 

3 M. 259. ^ 

(4) Failure to pay fee. 

There is nothing in the Code which authorises the dismissal of a suit for refusal 
or failure to deposit the amount ordered by Court as remuneration 
to the Commissioner. 3 M. 259. G" 

(5) Mode of taking accounts. 

The nature of a general and separate certificate or report, and the power of the ^ 
Court to deal with motions made with reference to the grant of certifi- 
cates by Commissioners, are considered in 3 B. 161. H 

(6) Duty of Court. 

Tlie ^in taking an account islexplained. L.B.R. (1872-1892), Vol. I, p. 309. 1 
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Adjustment of accounts is necessary,'' 

(a) Procedure prescribed by rr. 11 and 12 should be resorted to by the Judge, if 
the taking of accounts by the Judge would occasion a waste of public 
time. 6 C. 754 ; 8 O.L.R. 321. J 

(f>) Or if the objections by the plaintiff to the accounts filed by defendant are 
numerous, 7 G. 654 ; 9 C.L.B. 265, K 


2.—“ Issue a commission,'" 


(fl) The Court may issue a commission even without the consent of pai'ties. 

1 1. A. 362. h 

ib) The appointment of more than one Commissioner under the rule is an 
irregularity, but may be treated as immaterial under S. 99. 40 P.R. 
1870. M 


12 . (1) The Court shall furnish the Commissioner with such 
Court to give proceedings and -such instructions as 

Commissions neoes- appear necessary, and the instructions shall dis- 
sary instruotaons. tinctly specify 1 whether the Commissioner is 
merely to transmit the proceedings which he may hold on the 
inquiry, or also to report his own opinion on the point referred for 
his examination. 


Proceedings and 
report to be evi- 
dence, Court may 
direct further 
inquiry, 

it shall thinh fit. 


(2) The proceedings and report (if any) of 
the Commissioner shall be evidence in the suit 2 , 
but when the Court has reason to be dissatisfied 
with them, it may direct such further inquiry 3 as 


(Note s). 

Old Act. 


This rule oorrospouds to S. 396 of Act XIV of 1882. 

DistiBction, 


5ub-rule (i). 

The word “ detailed ” is omitted. 

The first and second paragraphs of the old Code are embodied in sub-rule (1). 
5ub-rule (3). 

This corresponds to the third paragraph of the old Code. 

The words “ and report (if any) ” are new. 

The words “ received in are omitted. 

For the word “ unless,” the words “ but when” are substituted. 

The words “ in which case the Court ” are omitted, and the word “ it *’ is placed 
instead. 


(1) Suit tor oo8t8. 


(General). 


The plaintiffs are liable in a^suit by Commissioner for his fees, when he was 
appointed at the request of the plaintiffs and his costs are not prepaid 

IK A AA' wr 
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Q eneral — ( Concluded^. 

(2) Application to vary repont of Commissioner. 

The right practice is to move on a memorandum of objections, and not on 
affidavits made for the purpose of motion. 1 B. 158. 0 

.(3) Notice. 

Notice to vary the report of a Commissioner for taking accounts is to be made 
within twenty days after the filing of the report, and the Court has a 
discretion to extend the time. 9 B* 250 ; 13 B. 366. P 

(4) Disobedience to order of Commissioner. 

An attachment will issue to compel a party to a suit to obey an order of the 
Commissioner on his certificate that such order has been made and 
disobeyed. 10 Bom. H.C. 4. Q 

(5) Limitation. 

The order contemplated by the rule is one which will become final and con- 
clusive; unless the party against whom it is passed institutes a suit 
Within a year and obtains an adjudication in his favour. 27 M. 25* R 

/. — “ T/fe instructions shall distinctly specify^** 

In a suit for an account, it was ordered by consent of parties that the case 
should be referred to a Commissioner to take accounts, who, in taking 
them, was to decide on all questions of fact and to submit the ques- 
tions of l<w to the Court *, held that this reference was different from 
the ordinary reference to a Commissioner to examine accounts, and it 
IS doubtful whether a Court could re-open a question of fact. 1 1. A. 
846. S 

2. Shall be evidence in the suit,** 

\a) The Court is not bound to consider a certificate granted by the Commis- 
sioner, unless he has certified what may be regarded as the result 
either of the whole inquiry referred to him or some branch or part of 
it. 3B. 161. T 

.(6) The deputation of au Ameon is improper in a case where the plaintiff had 
filed his khatta-books in Court and did not allege that they had been 
falsified. The depositions taken in such an investigation are not 
legally admissible as evidence in the case. 19 W.B. 14. U 

(c) The Court of first instance and the Court of appeal should consider the 
report before accepting it and making ^a decree in accordance v^ith it. 
The report is only evidence of facts and requires affirmation by Court. 
5 0.W.N. 692. ^ 

i{d) If the Commissioner’s report merely contains a decision m favour of one 
party, the report is waste paper. S G-L.*! - 105. W 

(e) When accounts aie submitted to a Commissioner, the Court is not hound to 
take any other evidence than his report. 40 P *K. 1870. X 

J.— “ Such further inquiry 

{a) The appellate Court will not enter into the details of the account of a 
Commissioner appointed under the rule. 1 M.H.C. 1 ; 1 HtH.C, 148,Y 
i(b) But where there has been an error in the principle upon which account has 
been taken, the appellate Court will correct such an error if excepted 
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J.--“ Such further inquiry ,^' — (Concluded). 

(c) Although a Commisisi oner’s report should have very great weight attached 

to it, it is not absolutely binding. 6 36 ; (1 M.H.O. diss.]. A- 

(d) An error in the principle on which an account is taken is not the only 

ground on which a Court should inquire into the correctness of the 
report of a Commissioner, It is competent to an appellate Court to 
examine the accounts, even if no exception is taken to them in the^ 
Court appointing the Commissioner. 6 Bom. H.C. 149. B- 

(e) The Court of appeal ought not to interfere with the report except on the 

ground of manifest error or injustice, even though it might have come 
to a different conclusion as a Judge of fact, 5 C.W.N. 692. C. 

(/) It is unreasonable that an appellate Court should go into particulars in the 
accounts in regard to which both the Judge and the Commissioner had 
come to the same conclusion. 8 M.L.J. 133. D* 

Co7nmis$ions to make partitions. 

13. Where a preliminary decree for partition has been passed i 
Commission to Court may, in any case not provided for by 

make partition of im- section 54, issue a commission 2 to such person 3 

moveable property. thinks fit to make the partition or separation 

according to the rights as declared in such decree. 

(N o t es). 

Oia Aet. 

This rule corresponds to the first paragraph of S. 896 of Act XIV of 1882, 

(General). 

(1) The meaning of the rule. 

(а) Upon the first hearing of a suit, the Court shall determine whether the 

plaintiff is entitled to a partition, and shall ascertain who the several 
persons entitled in the iiroperty are, and shall direct by a preliminary 
decree or order that Commissioners be appointed to make the partition. 
7C. 318; 8C.L.B, 416. E 

(б) The rule contemplates an order ascertaining the property to bo divided, the 

parties interested and their several rights therein ; and provides for 
the issue, thereafter, of a commission to make partition, a report 
under the commission and a decree based thereupon. 124 P.R. 1893,F 
(c) It is not contemplated by the rule that the Commissioners should propose a 
number of schemes and ask the Court to choose any one of them. 6 
Bom. L.R. 586. G 

(2) Lien for fees. 

The Commissioners have no lien on their return for their fees. Bourke O.C. 24.H 

(3) Fresh suit. 

An Ameen was appointed to effect a partition in terms of the compromise. The 
etacution-proceedings then pending were struck off for default of 
appearance. Held a fresh suit for partition is not barred. 10 C.W.N. 
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Q^netBl—^GoncludedY 


(4) Estoppel. 

If the parties have acquiesced in the irregular proceedings, they are estopped 
by their own conduct from excepting to such proceedings after their 
conclusion merely on the ground of their irregularity. 124 P.R. 1893. J 


(5) Jurisdiction. 

(а) Partition of an estate paying revenue to Government cannot be efiected in 

a Civil Court. 8 C. 649 ; 11 G.L.R. 186 , 22 W.R. 11 ; 22 W.R. 336 ; 
8 0. 537 ; 10 G.L.R. 401 ; 2 G.L.R. 134. K 

(б) The jurisdiction of the Civil Court in matters of partition of a revenue-pay- 

ing estate is restricted, only m questions afiecting the right of Govern- 
ment to assess and collect, in its own way, the public revenue. 15 0. 
198 ; 16 0. 203 ; 7 0. 153. L 

(c) The value of the share determines the jurisdiction of the Court. 12 A. 506 ; 

8 B. 31 ; but see 8 M. 235 ; 17 C. 680 ; 13 M. 25. M 

(d) A Civil Court has jurisdiction to decree partition in a suit for partition of 

a revenue-paying estate, when no separate allotment of revenue is 
asked for. 24 0. 726=1 G.W.N. 374 (23 C. 679, overruled), N 

{«) A Civil Court cannot take cognizance of claims as to partition, by persons 
who do not contest the correctness of the settlement record. 14 P.R. 
187G. 0 

(6) Execution for process of enforcing judgment. 

The action of an Ameen appointed under the rule in a partition suit to demai- 
cate the snares assigned to the respective parties to the suit is not the 
executing of a process in enforcing the judgment, 18 A.W.N. 45 
= 20 A. 311. P 

Where a preliminary decree lor partition has been passed,'^ 
Partition Act IV of 1893. 

(а) The fact that a preliminary decree has been passed and that a report has 

been sent by the Commissioner, is no bar to a proceeding under S. 2 of 
the Act. 5 O.W.N. 128 ; 24 M. 639. Q 

(б) S. 10 of Act IV of 1893 would apply to a suit for partition, in the stage 

where an interlocutory decree had been made, but that decree had not 
become final by the Court’s acceptance of the lots prepared by the 
ofidcer appointed for that purpose. 21 A. 409 = 19 A.W.N. 150(20 
A. 311 ; 1898 A.W.N. 99, R.). R 

2, — “/ssue a commission'" 

{!) Erection oC partition wall. 

The Court has no power, under the rule, to order its Ameen to cause a wall to be 
built separating portions of property of which partition has been 
decreed. 19 A. 194=17 A.W.N. 16. S 

(2) Immoveable property— Partition of. 

A Court cannot legally issue a commission bo make partition of immoveable 
property, not paying revenue to Government, to one Commissioner 
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Issue a commission***— (Concluded), 

(3) Notice. 

The issue of comunission without notice to the opposite party is open to objection. 

3 W.R. 147. U 

(4) Appeal. 

(a) An oider» under the rule, declaring the rights cf the parties in a partition 

suit is a decree and hence appealable. 12 0. 209 ; 12 0. 273 ; 19 G. 

463 , 23 C. 279 ; but see 124 P.R. 1898 ; 37 P.E. 1896. V 

(b) An order in the course of partition proceedings containing no declaration a& 

to the exact rights of each of the parties is not appealable. 12 0. 275 
(12 C. 273, D ; 7 G. 318, B.). See, also, 24 C. 726-1 G.W.N. 374. W 

(c) No appeal lies from an order made on the application for the appointment 

of a commission under the rule, 17 M.L.J. 114 ; (28 M. 127, Z> ; 
C.M.A. 14 of 1906, B’.). X 

(d) An appeal against a final decree passed in a suit for partition is not barred 

by reason of no appeal having been filed against the preliminary order 
passed in a suit adjudicating the rights of parties. 56 P.L.R. 1902 — 
49 P.R. 1902 ; (28 G. 279 ; 19 C. 468 ; 38 G. 406 ; 62 P.R. 1897, B.). Y 

(5) Limitation. 

An application for the appointment of a Gommissioner in a partition suit is not 
governed by any rules of limitation. 14 M.L.J. 436 — 28 M. 127 (6 A. 
580 ; 9 A, 364 ; 22 C. 425, B.) ; 79 P.R. 1899. 25 

3 * — “ To such person* ** 

(a) it is not necessary for the purposes of partition that there should be more 
than one Commissioner. 7 C. 318 ; 8 C.L.R. 415. A 

(5) It is not competent to a Court to appoint only one Commissioner to effect a 
partition. But the parties may waive their right to have more than 
one Commissioner. 6 Bom. L.R. 586 ; 124 P.R. 1893. E 

(c) There is nothing to prevent the parties to partition proceedings, agreeing 
that one Commissioner only should be appointed ; nor does it follow 
that the appointment of only one Commissioner can invalidate all the 
partitions made. A.W.N, (1907), 32—2 M.L.T. 63—4 A.L.J. 76=29 A. 
235. C 

14. (1) The Gommissiouer shall, after such inquiry as may be 
Procedure of Com- necessary, divide the property! into as many 
aussioner. shares as may be directed by the order under 

which the commission was issued, and shall allot such shares 
to the parties, and may, if authorized thereto by the said order, 
award sums to be paid for the purpose of equalizing the value of the 
shares. 

(2) The Commissioner shall then prepare and sign a report or 
the Commissioners (where ibe commission was issued to more than 
one person and they cannot agree) shall prepare and sign separate 
reports ^ appointing the share of each party and distinguishing each 
share (if so directed by the said order) by metes and bounds. Such 
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report or reports shall be annexed to the eommission and transmit- 
ted to the Court ; and the Court, after hearing any objections ^ which 
the parties may make to the report or reports, shall confirm, vary 
or set aside the same ^ . 

(3) Where the Court confirms or varies the report or reports it 
shall pass a decree 5 in accordance with the same as confirmed or 
varied ; but where the Court sets aside the report or reports it shall 
either issue a new commission or make such other order as it shall 
think fit. 

(Notes), 
oia Act. 

This rule corresponds to the second and third paragraphs of S. 396 of Act XIV 
of 1882. 

Distinction. 

The provisions of the rule are re-arranged for the sake of greater clearness. The 
rule is to a certain extent also modified. 

/.— ‘'Div/efe the property 
Principle underlying the mode of effecting partition. 

Tf a property can be partitioned without destroying the intrinsic value of the 
whole property or of the shares, partition ought to be made ; hut 
where it cannot be made without destroying the intrinsic value of the 
property, then a money compensation should be given. 10 0. 675. 

2, — “ Shall prepare and sign separate reports'' 

Commissioners were not, like arbitrators, bound to make a joint award. They 
had power to make a valid return of the commission notwithstanding 
the dissent of the third. 3 B.L.R, 3. B< 

J .— “ After bearing any objections'' 

As to the time for moving to vary a report of the Commissioner, see 13 B. 868, F 

Shall confirm, vary, or set aside the same,** 

The Court when passing its final decree must either accept or reject the report 
of the Commissioner in toto but is not to modify it, 1905 A.W.N. 188 
=2 A.L.J. 709 ==28 A. 75 (1898 A.W.N. 45, B.). G 

N.B. The present law seems to be otherwise. 

5.— “/f shall pass a decree*" 

(1) General. 

The final decree in a partition suit is made only when the Court passes a decree 
after perusing the report of the Ameen in cases where such a report is 
necessary. 18 A.W.N. 99. H 

(2) Final decree. 

(a) The proceedings for the purpose of effecting the partition were proceedings 
in the suit itself. No formal application was necessary ; the Court is 
bound to proceed with the suit aud make a final decree. 22 0, 425. I 
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It shall pass a decree .** — (Conclvded). 

(b) A decree passed under the rule in accordauoe with a Commissioner’s report 

IS a final order for effecting partition passed by a Civil Court, and 
must be stamped as an instrument of partition. 7 Bom. L.R, 308=29 
B. 366 ; 8 Bom. L.R. 869. J 

(c) Decree m a partition suit, which omits to specify the share by metes and 

bounds, or to indicate the exact position of the plaintiff’s share, is no 
decree and applications towards effecting a partition before such final 
indication would constitute proceedings in the suit. 47 P.R. 1906=86 
P.L.R. 1907 (22 0. 425, F; 28 M. 127, F.). K 

(d) Where there is no partition by metes and bounds, then there is no final 

decree. The Court is competent to pass the final decree for partition 
even without the application of the parties. 18 M.L.J, 23. (25 M. 277 ; 
28 M. 129 and 22 C. 425, R.). L 

(e) A decree omits to specify the particular properties to be assigned to each 

sharer. Considering the facilities afforded by the rule, it was held 
that such questions ought not to be relegated to the executing Court. 
31 P.R. 1887. M 

(/) A decree in a partition suit is a joint declaration of the rights of persons 
interested in the property of which partition is sought, and such a 
decree, when properly drawn up, is in favour of each share-holder 
having a distinct share. 13 P.L.R. 1905 (3 C. 551 ; 23 B. 184 ; 23 B. 
188 ; 12 A, 506 ; 20 A. 81, R.). N 

General provisions, 

15, Before issuing any comraission under this Order, the Court 
Expenses of Com- order such sum (if any) as it thinks reason- 

Sto Court expenses of the commission^ to be, 

within a time to be fixed, paid into Court by the 
party at whose instance or for whose benefit the commission is 
issued 2 . 

(N ot es). 

Old AcU 

This rule exaecly corresponds bo S. 397 of Act XIV of 1882. 

DiBtinction. 

The word “ chapter ” is changed into “ order.” 

The words “ by the Court ” are omitted. 

Expenses of the commission,'' 

(1) When to be paid. 

(а) The costs of the Commissioner should be prepaid under the rule. The 

Commissioner can bring a suit against the plaintiff for his costs. 
4 ]\r. 399, 0 

(б) The Commissioner’s fees should have been ordered to be paid into Court 

before the commission was proceeded with, or a Commissioner should 
bring a suit to recover his remuneration. It is not open to him to 
proceed by way Of execution. 10 M.L.J. 241 ; (1873) Select Case, Part 
X, No. 12. P 
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Expenses of the commission,* ^-^{ConclucLed), 

(2) Additional costs. 

It is found that the work is in excess of the amount paid in for the costs of the 
commission. The only way in which the additional costs can be 
realised is by making the amount costs of the suit and entering the 
same in the decree. 10 G.W.N. 234. Q 

(3) Mode of taxation. 

(а) Where, in a suit m India, a commission to take evidence has been issued 

to England, the bill of costs with respect to such commission is to be 
taxed by the taxing master in India, and on the same scale and on the 
same principle as would be adopted in England. 16 B. 209. R 

(б) The charge of a commission is in the discretion of the taxing officer, 

12 B.L.R. 4. S 


(4) Costs of commission out of jurisdiction. 

Fees paid to a pleader to examine witnesses on commission out of the juris- 
diction of the Court are not costs in the suit. 6 M.L.J. 124. T 

(5) “ Res judicata.’' 

In a suit for land, the order directing payment of the Commissioner’s fee pres- 
cribed no time within which it was to be made. The suit was dis- 
missed for default of payment. Held that the claim was not res 
judicata. 13 M, 510. tj 

2,^*^Porjvhose benefit the commission is issued.'^ 

The Court will not order the costs of a commission to examine a defendant who 
is a purdanashin lady to be paid by her, or order the estimated 
costs of the commission to be paid into Court, although the application 
was made by the lady herself, 5 0. 866. Y 


Powars of Com- 1®- Any Commissioner appointed under 

missioners. xa&y, unless otherwise directed by the 

order of appointment, — 

(а) examine the parties i themselves and any witness whom 

they or any of them may produce, and any other person 
whom the Commissioner thinks proper to call upon to 
give evidence in the matter referred to him^ ; 

(б) call for and examine documents ^ and other things relevant 

to the subject of inquiry ; 

(c) at any reasonable time enter upon or into any land or build- 
ing mentioned in the order. 

(Notes). 

Oia Aet. 


This rule exactly oorresponds to S. 398 of Act XIV of 1882. 

Distinction. 

The word “ chapter ” is changed into “ order.” 
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(General). 

(1) Povers of an Ameen^. 

(а) There are no limits to the powers conferred by Act VIII of 1869 on a Civil 

Ameeu for the purpose of making an investigation, 9 W K. 566. W 

(б) He cannot delegate his authority. 1 Shome 16. X 

(2) Act YI of 1870. 

The Commissioner has no power to set aside an order of the Collector passed 
under S. 48 of Bengal Act VI of 1870. 21 C. 626. Y 

(3) Obedience how enforced. 

Obedience to the order of a Oommissioner can be enfoiced by attachment. 
10 Bom. H.C. 4. Z 

Examine the partles^'^ 

(a) As to when an Ameen can examine witnesses out of Court, see 9 W.R. 83. A 

(b) An Ameen may examine witness on the spot. Any fact which can be 

proved by evidence, taken otherwise than on the spot, ought to be 
taken by the Court and not by an Ameen. 17 W.R. 282. B 

— ‘*//i the matter referred to him.^* 

(u) An Ameen is not bound to go beyond the order. 21''W.R. 280 ; 24 W.R. 

338 ; 24 W.R. 208 ; 17 W.R. 469. C 

(6) An Ameen has power to examine witnesses relative to the matter he has to 
inquire into. He can’t be directed to try the whole case. 1 B.L.R. 2. D 

(c) An Ameen, when directed to make an inquiry as to mesne profits, ought 

not, in the execution stage, enter into inquiries as to dates of dis- 
* possession, 16 W.R. 294. E 

(d) The business of the Commissioner was practically to place himself in the 

position of an assistant to the Court. The Commissioner is entitled 
to take evidence in the matter referred to. The Oommissioner cannot 
deal with the case, as if he is the Judge or an arbitrator appointed 
by the parties. 6 O.L.J. 106. P' 

(e) A mufti sudder Ameen may set aside an attachment in a suit issued from 

his Court, but he cannot also make a declaration as to the right to 
the property attached. 1 M.H.C. 135. G 

J .— “ Examine documents*" 

As to the divergence of the practice of the non-production of wills in the 
custody of ecclesiastical Courts before the Oommissioner, see Pulton 83. H 

17. (1) The provisions of this Code relating to the summoning, 
Atteadanoe and attendance and examination of witnesses ^ , and to 
examinataon^of^w^- remuneration of, and penalties to be imposed 


missioner. upon, witnesses, shall apply to persons required to- 

give evidence or to produce documents under this Order whether 
the commission m execution of which they are so required has been 
issued by a Court situate within or by a Court situate beyond the 
limits of Brinish India, and for the purposes of this rule the Com- 
missioner shall be deemed to be a Civil Court. 
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(2) A Commissioner may apply to any Court (nofc being a High 
Court) within the local limits of whose jurisdiction a witness resides 
for the issue of any process which he may find it necessary to issue 
to or against such witness, and such Court may, in its discretion 
issue such process as it considers reasonable and proper. 

(Mote s). 

Ol«i Act . 

This rule corresponds to S. 399 of Act XI Y of 1882. 

Distinction. 

The two paragraphs of the old Code ace embodied in sub-rule (1). The words* 
“ chapter ” and “ section ” are changed into “ order and “ rule.” 

Sub- rule (2) is new. 

/. — ^‘‘Summoning, attendance and examination of witnesses.'’ 

(1) Issne of process. 

On an application to the High Court to authorise a Commissioner to issue- 
process for the purpose of compelling the attendance of witnesses 
before him ; held that the Commissioner should return the commission 
to the High Court. The High Court may then send the commission 
to a Civil Court withm whose jurisdiction the witnesses to be examined 
reside. 23 C. 404. I 

(N.B. Sub-rule (2) now provides for issue of process)*. 

(2) Arrest. 

A person, attending before an arbitrator appointed by the High Court to take 
- a reference in the suit, is protected from arrest. 1 G. 78 ; 5 G.Ii.R. 

170. J 

(3) Foreign witness. 

Evidence of a foreign witness by commission rightly issued and executed in 
accordance with the provisions of the rule, is admissible in evidence. 
7 G.W.N, 806 = 3 O.G. 934. K 

18 . (1) Where a commission is issued under this Order, the 

Parties to appear Oourt shall direct that the parties to the suit shall 
before Commissioner appear before the Commissioner in person or by 
their agents or pleaders. 

(2) Where all or any of the parties dO' not so appear, the Com- 
missioner may proceed in their absence i . 

(Note s) . 

Old Act. 

This rule corresponds to S. 4CX) of Aet XIV of 1882. 

Distinction. 

Sub-rule (i). 

The words whenever’* and ‘‘chapter’’’ are changed into “where” and 
“ order.’* 
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5ub-rule ( 2 ). 

For the words “ if the parties,” the words “ where all or any ot the parties ” 
are substituted. 

The word “ ex jjarie ” is changed into “ in their absence ” 

/.— *" Tbe Commissioner may proceed in their absence, 

(1) Ex parte inquiry. 

In the ease of the non-attendance of a defendant, the local investigation is to 
be proceeded with ex parte. There must be distinct direction to the 
Commissioner to proceed ex parte in the event of the non-attendance 
of the plaintiff. 1 Ind. Jur. O.S. 3 ; W.R. (F.B.), 1 ; Marsh 139. L 

(2) Dismissal of suit. 

In the case of the non-attendance of the plaintiff, the suit is to be dismissed 
with costs. 1 Ind. Jur. O.S. 3; W.R. (F.B.), 1 ; Marsh 139 ; 16 W.R. 28.M 

OUDEl^ XXVII. 

Suits by or aoainst the Government or Public Officers in 
THEIR official CAPACITY. 

1 . In any salt by or against the Secretary of State for India 
in Council, the plaint ^ or written statement shall 
Go^rnment.^^^*^^*^ be Signed by such person as the Government may, 
by general or special order, appoint in this behalf, 
and shall be verified by any person whom the Government may so 
appoint and who is acquainted with the facts of the case. 

(Notes). 

oia Act* 

This rule is new. 

GENERAL. 

i.^When Secretary of State can be sued. 

(u) The Secretary of Slate can only bo suod in respect of those matters for 
which the East India Company could have been sued, namely, matters 
for which private individuals or trading corporations could have been 
sued, or in regard to those matters for which there is express statutory 
provision. 5 Bom. L.R. 30=27 B. 189 ; 6 Bom. L.R. 131. N 

(6) No action can lie against the Governor and the Members of the Council, 
for acts done in their public capacity ; but an action will lie against 
the Secretary of State, although his liability can only be traced 
through the Governor and the Councillors. 6 Bom. L.R. 131. 0 

*(c) The Secretary of State for India is liable in damages for the breach of 
contract of the Post OfiSce people in failing to collect money on 
delivery of a value payable insured parcel. 16 M.L.J. 226=28 M. 213, P 

{d) In a suit against a State Railway, the Traffic Superintendent ought not to 
be sued but the Secretary of State, 4 O.C. 138. Q 

2 .— When Secretary of State cannot be sued. 

i{a) Where the chief Constable of Bombay, appointed by the Secretary of State 
but discharging duty imposed, under an English Statute and not by 
the party employing him, is negligent with respect to seized goods, no 
suit will lie against the Secretary of State for damages. 28 B. 314. R 
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GEN E R AL — (Conti n ued ) . 

3. — When Secretary of State cannot be su&Cl— (Concluded). 

(b) In a suit by an owner of a land under S. 42, Specific Relief Act, against one- 

of the public, who formally claim to- use such land as a public road, it 
is unnecessary to make the Secretary of State a party. 16 C. 460. S 

(c) If a village officer illegally refuses to release the plaintiS’s cattle after 

receiving payment of the Government dues, he may be sued in an 
action and not the Secretary of State. 26 M. 263. T 

(^7) The Secretary of State is not a necessary party to a suit to set aside a sale 
for arrears of revenue, but the Government have such interest as would, 
on their application, entitle them to be made a party. 25 C. 833=26 
T.A. 151^2 C.W.N. 513:9 0. 271=11 O.L.R. 466 ; 7 C.W.N. 377. IT 
e) lu a suit for a declaration of the plaintiff’s title to a certain structure 
against the Municipality, the Secretary of State is not a necessary 
party. 15 M, 292. y 

l/l When the property of the plaintiff was attached as belonging to another 
party ac the instigation of the defendant, the defendant and not the 
Secretary of State was liable for damages caused to the plaintiff. 28 
C. 540 = 6 C.W.N. 75. W 

f/) The protection afforded by Act XYIII of 1850 to a Judicial Officer in respect 
of acts done with jurisdiction or with honou fide belief that he had 
jurisdiction, extends also to his master the Secretary of State for 
India in Council. 59 P.W.R. 1908. X 

{h^ For further oases, see ‘ Negligence of Government Servants,’ at p. 807, 
Vol, I. 

3.— Suit against Government. 

(ft) In suits brought against the Government eo nomine under the Code of Civil 
Procedure, the Local Government must be considered as the party 
sued. 1 ISLH.O. 286. Y 

(b) When the defendant was the Agent to the Governor- General and the suit 
was defended by the Government pleader, it was held to be a suit 
against Government. 10 W.R. 142 ; 1 A. 269. Z 

4.— When Government is a necessary party. 

In a suit for possession of lands taken over by the Government as forming part 
of an island newly formed and settled with the defendants, the Govern- 
ment arc necessary parties. 5 C.L.R. 154 ; 13 B.L.R. (F.B.) 118=21 
W.R, 327 ; 22 W.R. 62; contra, see 2 C.L.R. 467; 8 B.L.R, 524 ; 


17 W.R, 145. A 

5.— When Government is not a necessary party. 

(а) When a limited owner sues for possession of land, the Government is not a 

necessary party unless the nature of the tenure is disputed. 6 Bom. 
A.C. 26^ B 

(б) In a suit for declaration that the plaintiff was a Kadim Naik, the Govern- 

ment was held to be not a necessary party. 16 B. G49, C 

6.— When Government is liable. 

(a) The Government will be liable in damages if it has, by constructing a dam, 
flooded the plaintiff’s lands. 16 M.L.J. 32=28 M. 72. 0 


(6) For other oases, see * Liability of Government for acts of its officers,’ 
at p. 806, Vol, I. 
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GENERAL — {Continued ) . 

7.— When Oovernment is not liable. 

(a) No action lies against the Government for wrongfully dismissing the plain- 
tiff from its service. 33 C. 669. B 

{h) Where the act of tort was done by a Government oftioial occupying such a 
position that, for all practical purposes, the Government had no control 
over him, and did not cause or authorize or adopt such act, and gained 
no profit from it, the Government cannot be made liable. 1 O.L.J. 
356=9 O.W.N. 495. p 

(c) In a kabuliat with a Zemindar, there was a stipulation by Government that 
it would repair the canals, etc., of the Zemindary, and the Zemindar 
brought a suit against Government for specific performance of the 
stipulation. Tt was held that the case was not one in which the Court 
would decree specific performance. 3 C. 464 = 1 G.L.R. 384, G 

' (d) Where revenue arising from laud is granted to the plaintiff for services 
rendered to Government, the Civil Courts are barred from entertaining 
suits against Government, regarding that land, under S. 4 of Bom. Act 
TIT of 1874. 6 Bom. L.R. 438 = 23 B, 435. H 

{e) The Local Government may contract by heads of Departments or through 
subordinate Agents ; but it will not be liable unless the Act complained 
of is within the ‘scope of the Agent’s authority. Government will not 
he bound by the agent’s mistake or unauthorized acts, unless Govern- 
ment, in fact or in law, directly or by implication, ratifies the excess. 
60 P.K. 1871 (Civil) ; 64 P.R. 1876 (Civil) ; 26 C. 792=3 C.W.N. 695.1 

.(/) For further cases, see “Authority to pledge credit of Government 
OFF lCfclRS exceeding AUTHORITY,” at p. 807, Vol. T. 

8.-—Case5 where Government is bound by ceitain facts. 

I {a) In a suit by the Crown claiming lands as an escheat, which are admittedly 
in the possession of the parties claiming as heirs, the onus is on the 
Grown to show that the Iasi proprietor died without heirs. 1 B.L.R. 
(P.C.) 44=10 W.R. (P.C.), 81 ; 4 W.R. 13. J 

t (6) When the Government sues for alluvial laud as an ordinary Riparian 
Zemindar, it is bound to prove, under the latter part of cl. 8, S. 3, 
Regulation XT of 1825, that the stream between the chur and main 
land is fordable at some time of the year, and that it was fordable 
when the alluvian formed. 7 W.R. 513. K 

- (c) When the acquiescence of the Government to female heirs succeeding to 
the polliam Erasca Naikoor in IMadras was proved, a suit by the 
Government to recover the polliam on the death of the last male 
holder was dismissed. 0 M.I.A. 446. L 

« (d) Where by a sanad a grant is made of certain mouzabs, specified as con^ 
taming an estimated number of bigahs, and when it is afterwards 
found that the actual area is more, still the original grant is binding 
on the Government, 4 B.L.R. (P.C.), 36«»13 W.R. (P.C.), 31. M 

«-(e) Where by a decree of a special Commissioner, certain property was directed 
to be given over to the plaintifi by some Goveimment Officers, and the 
plaintiff brought a suit- against the Government for the recovery of a 
portion of those properties, held the Government was bound by the 
decree of the Commissioner. 6 B.L.R* (P.C.)* ^ 12 . N 
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GENEEAL — (Continued), 

8.— Cases where Government is bound by certain facts.— (CowcZwded). 

(/) Under ol. 8, S. 4, Regulation XI of 1825, Government has no right to land 
thrown up as an island in the bed of a navigable river, when such 
land is formed on the site of land which had been washed away. 6 B. 
L.R. Ap. 93 ==14 W.R. 424 ; 14 B.L.R. 219 = 22 W.R. 324. 0 

(р) The period during which Government may sue on total failure of heirs dates 

from the time when the failure of heirs or reversioners becomes 
apparent. W.R. (1864), 102. P 

9 . — Jurisdiction of Small Cause Courts in suits against Government. 

,(a) The phrase * Local Government ’ used in S. 9 and defined in S. 1 of Act XI 
of 1865 does not apply to the Collector of a District but rather to the 
Governors and Lieutenant-Governors and Commissioners, So a 
Moffvisil Small Cause Court can entertain a suit against a Collector in 
his official capacity. 10 B.H.C. 308. Q 

'(5) A suit for a claim not exceeding Rs. 500 against a Government officer in 
his representative capacity must be brought in a Small Cause Court at 
the seat of Government. 89 P.R. 1867 (Civil). R 

(с) The 'Kurnam of a settled Zemindari was held not to be an officer of Govern- 

ment, and a suit for damages against him was maintainable in a 
Small Cause Court. 18 M. 895. S 

(d) A suit for damages for broach of contract against the Secretary of State 
for India, though in the nature of a Small Cause suit, falls under Art, 3, 
Soh. II of the Provincial Small Cause Court’s Act, and a second appeal 
therefore lies. 5 O.C. 403. T 

>(e) A suit brought against the Secretary of Stato in a Mofiusil Small Cause 
Court for compensation for damages done to an oil mill by the officers 
of a State Railway was held not tc fall within Art. 3, Sch. II of Act 
IX of 1887, and to be cognizable by the Small Cause Court, 
17 0. 290. a 

10.— Acts of State— No suit lies. 

(а) The Acts of State of which the Municipal Courts are debarred from taking 

cognizance are acts done in the exercise of sovereign power which do not 
profess to be justified by the Municipal law. Where an act complained 
of is professedly done under the sanction of the Municipal law, and in 
the exercise of the powers conferred by that law,the fact that it is done 
by the sovereign power, and is not an act which could possibly be 
done by a private individual, does not oust the jurisdiction of the Civil 
Courts. 4 M. 844 ; 6 M, 273. Y 

(б) The act of removing a Maharaja from his throne is an act of State, and no 

appeal lies against it to the Privy Council. 8 C.W.N. 841 = 6 Bom. 
L.R. 763 = 1 A.L.J. 691= 32 0. 1 = 31 LA. 239. W 

(c) The orders of a Political Agent passed, either in his judicial or executive 
capacity, cannot be questioned in a Civil Court. 7 B.L,R. 452 note. X 

•(d) The plaintifE was the highest bidder at an auction sale of liquor shops ; 
hut was not allowed to vend liquor by the Government. The refusal 
of the Government to allow the plaintifE was an act of State, and 
could not be questioned by a Civil Court, 1 C. 11=24 W.R. 809. Y 



774 


Act S of 1908 (code of cmi. pkocbduke). [O, XAVIIy r. 1 


{Concluded) 

10.— Acts of State—No suit lles.—‘(Co72clvded). 

{e) k sequestration by the officers of the British Government of the property of 
an independent native Sovereign, though madte contrary to the orders 
of the Board of Directors, was held to be an act of State. 9 B.H.C. 
314 Z 

(/) The refusal of Government to grant proprietary powers in accordance with a 
contract to do so is an act of State. Per J, in 3 A. 829 = 1 A. 

W.N. 87 ; contra, per Stuart, CJ. in S A. 829 = 1 A.W.N. 87. A 

(^) For further cases, see pp. 804 and 805 of Vol. I. 

1 1. —Act of foreign States— Suit lies. 

(а) Branch Courts have jurisdiction to re-open the executive orders of foreign 

States for the purpose of enquiring and deciding the question whether 
or not there had been a breach of contract, the executive order of the 
foreign State not being conclusive. 36 P.E. 1877 (Civil.) B 

(б) The character of the act of a foreign Government might be enquired into in 

a suit in a Civil Court in British India. The Court was not bound to 
accept an act of such a Government as an act of State. 10 B.L.R. 345 
=19 W.R. 123. C 

(c) The act of State of a foreign power cannot be questioned even incidentally 
in a suit by the British Courts. 21 P.R. 3894. 0 * 

12.— Seizure of property in war. 

(a) The seizure of the property of a person belonging to a rebel place, whether 
that person is attached to the rebel cause or not, is an act of State, and 
the Muni(3ipal Courts have no jurisdiction to question the propriety or 
validity of it. 6 P.R. 1867 ; 7 P.R. 1867 ; 2 P.R. 1872 ; 13 P.R. 1867 ; 
1 P.R. 1872 (Civil). E 

{b) A declaration by Government of its intention to restore property taken in 
war gives no legal title or right of suit to the former owner of the 
property, nor does it confer any jurisdiction upon the IMunicipal Court. 
6P.R. 1867; 13 PR. 1867. F 

(c) But if property seized in war is restored partly or absolutely, and subse- 
quently the restoration is cancelled or otherwise interfered with, then 
a cause of action arises which the Municipal Courts can take cognizance 
of. 14 P.R. 1872 ; 12 P.R. 1874. G* 

13,— How to question an act of State. 

To question an act of State, directly or indirectly, the contention must be raisod 
in a suit duly constituted, to which the Government must bo made a 
party. 10 W.R, CP.C,), 25=11 M.I.A, 517. H 

14.— What are not acts of State. 

(а) The resumption of a jaghir and a subsequent re-grant of it were held to be 

not acts of State. 11 B. 235. 1 

(б) When a mamlatdar, for an alleged debt due to him, wrongfully seized the 

inam lands of the plaintiff granted by tbe Peshwas, and the British 
Government subsequently came into possession of the lands by a treaty, 
the Judicial Committee refused to hold the seizure as an act of State and 
ordered the restoration of the lands. 2 M.I.A. 37. J 

(e) An arrest under the Bengal Regulation HI of 1818 was held to be not an 
act of State, and was held to be cognizable by the Municipal Court. 
6 B.L.R. 892. K 
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plaint.^* 

(1) Cause of action. 

If tlio plaint does not contain a statement of the act done by or done on behalf 
of the Secretary of Slate as such for which the Secretary of State must 
be hold responsible, the plaint would not disclose a proper cause of action 
against the Secretary of State and the suit would not be maintainable. 
4 0.0. ^29. h 

(2) Place of suing. 

(o) A suit by or against the Government must be instituted in the place where 
the cause of action arose, and not m the place where the defendant may 
reside. 1 Hyde 37 ; 14 0. 256; 1 M.H.O. 286. M 

{ b) A suit for specific performance of a contract against Government must be 
instituted in the place where the land is situated. 1 Hyde 37. N 


(3) Costs. 

When a suit against the Government is dismissed with costs, the costs should 
be taxed m the usual way. The taxing officer has no business to take 
into consideration any arrangement entered into by the Government 
with its law officers. 17 M. 162 ; 15 M. 405. 0 


{4) Decree. 

When the assignees from Government bring a suit joining the Secretary of 
State as oo-plaintifi, a decree can be given only in favour of the as- 
signees. No alternative decree can be passed in favour of the Secretary 
of State, especially when the right of the assignees are admitted by the 
Secretary of State. 28 M. 505 =15 M.L.J, 416. P 

2. Persons ex-oiUcio or otherwise authorized ^ to act for 

Persons authorin Government in respect of any judicial proceed- 

ed to act for Govern- ing shall be deemed to be tbs recognized agents 
by whom appearances, acts and applications under 
this Code may be made or clone on behalf of the Government. 

(Note s). 

old Act* 

This rule corresponds exactly to S. 417 of the old Code. 

Persons being ex-offfcio or otherwise authorized^** 

Lu a suit on behalf of the Secretary of State for India in Council, no power of 
attorney is required from the Financial Commissioner, Punjab, in 
favour of the Oollootor, authorizing him to institute and conduct the 
suit. 160 P.L.K. 1905=84 P.E. 1905. 0 

S, In suits by or against the Secretary of State for India in 
Plaints in suit by Council, instead of inserting in the plaint the 
or against Govern- name and description and place of the plaintiff or 
defendant, it shall be sufficient to insert the words 
The Secretary of State for India in Council^ 
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(Note s). 

Old Aec. 

This rule corresponds to S. 418 of the old Code. 

Difference between the old and the new Acts. 

(1) The words “or against” and “ or defendant ” are newly inserted in this 

rule. 

(2) The words “ of abode ” are deleted from this rule. 

/.— ‘'TAe Secretary of State for India In CounciL** 

(1) He is a nominal plaintiff or defendant. 

S. 66 of 21 and 22 Viet., G. 106, does not constitute the Secretary of State a body- 
corporate, but simply lays down that the orikv.r and department are to 
he sued as a body corporate. The suit against the Secretary of State 
is not one against any person but against a nominal defendant. 
14 C. 256. ^ K 

(2) Plaint may be amended. 

(ft) In a suit against Government on account of the acts of a Revenue OfRcer, 
the Court allowed the plaint to be amended by substituting, for the 
present defendant, the title “The Secretary of State for India in 
Council.” 28 B. 332. Si 

(6) Where a suit is wrongly brought against a Magistrate instead of the Secretary 
of State, the plaint can bo amended by substituting the Secretary of 
State. 6 B. 670 (673) ; 16 0. 460. ' T‘ 

4. The Government pleader in any Court, or such other persons 
Agent for G-ovarn- Local Government may for any Court 

ment to receive pro- appoint in this behalf, shall be the agent of the 
Government for the purpose of receiving pro- 
cesses against the Secretary of State for India in Council issued by 
such Court. 

(Note s). 

Old Act. 

This rule corresponds to S, 419 of the old Code. 

Difference between the old and the new Code. 

(1) For the words ** person ” and “ issuing out of,” the words “ persons” and 

“ issued by ” are respectively suustituted. 

(2) The words “ for India ” are newly inserted in this rule. 

(3) The word “ said ” is deleted from this rule. 


6. The Court, in fixing the day for the Secretary of State for 


Fixing of day for 
appearance on be- 
half of Government. 


India in Council to answer to the plaint, shall 
allow a reasonable time for necessary communica- 
tion with the Government through the proper 


channel, and for the issue of instructions to the Government pleader 


to appear and answer on behalf of the said Secretary of State for 


India in Council or the Government, and may extend the time at its 


discretion. 
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(Note s). 

oia Act. 


This rule corresponds to S. 420 of the old Code. 


Difference between the old and the new Code. 

(1) The words “ for India are inserted newly twice in this rule. 

(2) The word “ said ” is deleted from this rule. 


6 . The Court may also, in any case in which the Government 
pleader is not accompanied by any pers^on on the 
part of the Secretary of Sate for India in Council, 
who may be able to answer any material questions 
relating to the suit, direct the attendance of such 
a person. 

(Notes). 

Oldl 

This rule corresponds to S. 421 of the old Code. 


Attendance of per- 
son able to answer 
gnestioDS relating to 
suit against Govern- 
ment. 


Difference between the old and the new Code. 

(1) The words “ for India are newly inserted in this rule. 

(2) The word said ” is deleted from this rale. 


7 . (1) Where the defendant is a public officer land, on receiv- 

ing the summons, considers it proper to make a 
reference to the Government before answering 
the plaint he may apply to the Court to grant 
such extension of the time fixed in the summons 
as may be necessary to enable him to make such reference and to 
receive orders thereon through the proper channel. 

(2) Upon such application the Court shall extend the time for 
so long as appears to it to be necessary. 

(Notes ), 

Old Act. 


Extension of time 
to enable public 
officer to make 
reference to Govern- 
ment. 


This rule con*esponds to S. 423 of the old Code. 

Difference between the old and the new Code. 

(1) For the words “ if the public officer,*^ “ consider,’’ and the Court upon 

such application may extend,” and “to be requisite,” the words 
“where the defendant is a public officer and,” “considers,” “upon 
such application the Court shall extend ” and “ to it to be necessary ” 
are respectively substituted in this rule. 

(2) The word “ to” has been deleted from this rule. 


(1) Collector. 


(General). 


(a) To a suit against a vendor to compel him to procure the transfer by the 
revenue authorities to the name of the vendee of the registration of 
the property sold, the Collector (the registering officer) must be 
party. 8 M.H.C. 134 ; 16 M. 360. 


0 
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(General). — (Continued). 

(b) In a suit hy a share-holder of a joint estate to establish a right to parti- 

tion, the Collector need not he made a party, unless the public revenue 
is jeopardized by the contemplated partition. 22 W.R. 245. Y 

(c) In a suit to recover money illegally collected by the farmer of Abkari reve- 

nue, the Collector is not a necessary party. 11 B. 519. W 

(2) Judicial officers. 

(fi) A Municipal Commissioner sitting as a Magistrate is protected by Act 
XVIII of 1850 for any act done by him bona fide within the limits of 
his jurisdiction. 13 W.R. 340. X 

(b) Act XVni of 1850 protects only judicial officers doing judicial acts and 

persons acting under their orders, and not any other officers. 9 0. 
341 = 13 C.L.R. 185=9 I.A. 152; 21 W.R. 126 ; 14 B.L.R. 254 = 21 
W.R. 391. Y 

(c) Neither Ss. 68 and 212 of the Criminal Procedure Code of 1861, nor Act 

XVIII of 1850, protected a Magistrate who had failed to act reason- 
ably, carefully, and circumspectly, in the discharge of his duties. 3 
Bom. A. C. 36 ; 3 Bom. A. P. 1“; 6 M.H.C. 423 ; 5 M.H.C. 345 ; 4 B. 
L.R.A.C. 37=13 W.R. 13. Z 

(d) When a judicial officer is acting within his jurisdiction, he is not liable 

for any act done. In such a case the question of Sown fldes does not 
arise. He might even do it illegally. But if he acts without juris- 
diction, the question of his bona fides becomes very important. 

1 A. 280 ; 1 M. 89 ; 12 A. 115 ; 7 B.L.R. 449 = 16 W.R. 63. A 

■(e) A judicial officer is exempted from any liability when acting bona fide in. 
oases in which they have mistakenly acted without jurisdiction, and it 
lies on the plaintiff in every such case to prove the contrary fact. 

2 M.I.A. 293. B 

(/) The refusal or acceptance of bail is a judicial, and not merely a ministerial 
duty, and a mistake in the performance of that duty by a Magistrate 
without malice will not be sufficient to sustain an action. 2 M.H.O. 
396. C 

(g) A Deputy Magistrate, who without reason causes delay in proceeding with 

the trial of persons whom he keeps in jail, is liable, notwithstanding 
Act XVHI of 1850, to an action for damages, if the prisoner is even- 
tually acquitted, 11 W.R.Or. 19. D 

(h) Wilful abuse of his authority by a Judge — that is, wilfully acting beyond 

his jurisdiction is a good cause of action by the party who is 

injured. 2 M.H.G. 443. B 

(i) If a party bona fide, and not absurdly, believes that he is acting in pursu- 

ance of a statute, he is entitled to the special protection which the 
Legislature intended for him, although he has done an illegal Act. 
4 M.I.A. 353. F 

>(j) A Magistrate who makes an illegal order, which purports to be made under 
S. 308 of Act XXV of 1861, but is not made in accordance with the 
provisions of that section, is liable to be sued for damages. 4 Bom. 
A.G. 150. G 
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General — [Concluded), 

{S) Other public officers. 

Where the plaintifi was arrested on a suspicion of fraud and detained in cus- 
tody by a commanding officer who bad no such power, and the defend- 
ant (commanding officer) failed to pro7e the fraud imputed to the 
plaintifi, he was held to be liable for damages, 3 Agra 409. H 

/. — “ A public officer,*' 

(1) Who are public officers. 

See oases on p. 810, Vol. I, under the heading “ Who are public officers.” 

(2) Plaint against a judicial officer. 

When a plaint is filed against a judicial officer, the Court is bound to receive 
it and leave it to the defendant to plead exemption from liability. 
3 Bom. A.O. 47. I 


(3) Jurisdiction. 

A suit will not lie in the High Court against the Collector of Madras residing at 
Saidapet in respect of matters arising in Chingleput. 1 M.H.O. 286.J 

8 . (1) Where the Government undertakes the defence of a suit 
Procedure in suits against a public officer, the Government pleader, 
against public offi- upon being furnished with authority to appear 
and answer the plaint, shall apply to the Court, 
and upon such application the Court shall cause a note of his author- 
ity to be entered in the register of civil suits. 

(2) Where no application under sub-rule (1) is made by the 
Government pleader on or before the day fixed in the notice for the 
defendant to appear and answer, the caiSe shall proceed as in a suit 
between private parties : 

Provided that the defendant shall not be liable to arrest, nor 
his property to attachment, otherwise than in execution of a decree. 

(Notes). 

Old A.ct. 

Sub-rule (1) of this rule corresponds to S. 426, aud sub-rule (2) corresponds to 
S. 427 of the* old Code. 


Difference between the old and the new Code. 

(1) For the words “ if,” “if such application is not made ” and “ except,” the 

words ” where,” where no application under sub-rule (1) is made,” and 
“ provided ” are respectively substituted in tbis rule. 

(2) The words “ of civil suits ” are newly inserted. 

(3) The words to ” and “ to the plaint ” are deleted from this rule. 

OPvDER XXVIII. 


Suits by or ag-ainst Military Men. 

1 . (1) Where any officer or soldier ^ actually serving the Govern- 

Officers or soldiers ment in a military capacity is a party to a suit, 

who cannot obtain Cannot obtain leave of absence for the 

leave may authorize ^ . -i n -i • -j.- 

any person to sue or purpose of prosecutiug or deienclmg the suit in 

defend for them. person, he may authorize any person to sue or 

defend in his stead. 
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(2) The authority shall be in writing and shall be signed by the 
officer or soldier in the presence of (a) his commanding officer, or 
the next subordinate officer, if the party is himself the commanding 
officer, or (&) where the officer or soldier is serving in military staff 
•employment, the head or other superior officer of the office in which 
he is employed. Such commanding or other officer shall countersign 
the authority, which shall be filed ^ in Court. 

(3) When so filed the countersignature shall be sufficient proof 
that the authority was duly executed, and that the officer or soldier 
by whom it was granted could not obtain leave of absence for the 
purpose of prosecuting the suit in person ^ . 

Explanation, — In this Order the expression commanding 
officer means the officer in actual command for the time being of 
any regiment, corps, detachment or depot to which the officer or 
soldier belongs. 

(Note s). 

Old Aatm 

This rule corresponds to S. 465 of the old Code. 

Difference between the old and the new Code. 

(1) For the words “when,” “purposes,” “be” and “chapter,” the words 

“ where,” “ purpose,” “ is ” and “ order ” are respectively substitiTted 
in this rule. 

(2) The words “ or defending ” are deleted from this rule. 

GENEEAL. 

I. —Jurisdiction of Military Court of Requests. 

Sec. 6 of Act XLII of 1860 did not alter or interfere with the jurisdiction of 
Military Courts of Bequests under St. 20 and 21, Vic. oh. 66, S. 67. 
1 M.H.O. 443. ' K 

2.— Jurisdiction of oVdinary Civil Courts. 

(a) The 99th section of the Mutiny Act exenapts all military oliicers in ail 
places from the jurisdiction of the Civil Courts in respect of their 
personal actions. 2 B.L.B.S.N. 3 ; 9 W.E. 112, h 

(5) The defendant, a native of India, attached to the Mess of a European 
regiment, was held under the Mutiny Act, Ss. 2 and 99, to be exempt 
from the jurisdiction of Civil Courts. 2 B.L.B.S.N. 7 ; 10 W.B. 386.M 

(c) No Civil Court (except a Court oi Small Causes where there is one) has 

jurisdiction to entertain a suit for an amount less than Bs. 400 against 
a military offioer residiog in a Cantonment. 58 P.B. 1872 (Civil) ; 
1 P.B. 1871 (Civil) ; 94 P.B. 1868 (Civil). N 

(d) A European soldier acting as an army schoolmaster is not exempted from 

the jurisdiction of Civil Courts. 6 M.H.O. 83. 0 

(e) A suit not being one exclusively cognisable by a Court of Bequests, other 

Civil Courts have jurisdiction to try it against a military offioer, under 
8. 103 of the Mutiny Act. 2 M.H.O. 889. F 

{fj The test of jurisdiction of Civil Courts against military officers is now, like 
any other case, that furnished by S. 17, O.P.O. of 1882. The (F.B.) 
ruling in 1 P.B. 1893 has become obsolete owing to the repeal of S. 161 
of the Army Act by S. 6 of the Army Act of 1896. 93 P.B. 1900. Q 
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3. — Jurisdiction of Small Cause Courts. 

{a) Reference was made to the High. Court regarding the liability of European 
soldiers and their native wives to Small Cause Court’s jurisdiction in 
actions for debt. 5 W.R.S.C.C. Ref 21. R 

(6) A Court of Small Causes has no jurisdiction to try an action brought 
against a military oflS.oer in a military cantonment where a Court of 
Requests is established. 2 M.H.C. 439. S 

(c) The Small Cause Court at Lucknow Cantonment has no jurisdiction to 
entertain a suit against a military officer serving at Shajahanpur. 
S.C. 68 ; 33 P.R. 1879 ; S.G. 68 was overruled by S.C. 113. T 

•(d) If a cause of action against a military officer (other than a soldier of the 
Regular Forces) arises within the jurisdiction of one Small Cause 
Court, and such officer afterwards resides in the jurisdiction of another 
Small Cause Court, he may be sued in the Small Cause Court in 
whose jurisdiction the cause of action arose. S.C. 113 ; 1 P.R. 1893 ; 
37 P.L.R. 1901. U 

((e) A non-commissioned officer or soldier not serving in the army but employ- 
ed in the Civil department and residing beyond military cantonments is 
amenable to the jurisdiction of the Small Cause Courts. 14W.R. 
231. y 


“So/d/er.^’ 

i(<i) A sub-conductor of the Ordnance Department is a ‘ soldier ’ within the 
meaning of S. 144 of the Army Act, 1881. 11 M. 475. W 

(b) A sub-conductor in the Commissariat Department is not a ‘ soldier,’ 
within the meaning of Cantonments Act (III of Ir.SO). 3 A. 214. X 

.(c) A sergeant of the Regular Forces employed in the Barrack Department is not 
of a class of “persons subject to Military Law, other than soldiers of 
the Regular Forces,” withm the provisions of S. 151 of the Army Act 
of 1881. 48 P.R, 1893. Y 

sbatl be filed.' ^ 

A mother of a military man sued on behalf of his son. JSeld, the suit was bad 
for want of written authority, and the defect could not be cured by the 
production oi the authority in special appeal, 6 Bom, A.O. 20. Z 

3, Prosecuting tbe suit in person.'^ 

The Army Discipline and Regulation Acts of 1879 do not oust the Civil Courts 
of their jurisdiction over a soldier in active military employ, because 
the claim is under £80. Only he cannot be taken out of the service 
or compelled to appear in person. 125 P.R. 1881. 

2. Any person authorized by an officer or a soldier to prose- 
Person so autho- defend a suit in his stead may prosecute 

rizaa may act per- Or defend in person in the same manner as the 

pl^el appoint officer oc soldier could do if present ; or he may 
appoint a pleader to prosecute or defend the suit 
on behalf of such officer or soldier. 
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(N otes). 

Old Actm 

This rule corresponds to S. 466 of the old Code. 

Difference between the old and the new Code. 

The word “if ” has been deleted from this rule. 

3. Processes served upon any person authorized by an officer 
„ . or a soldier under rule 1 or upon any pleader 

so authorized, or on appointed as aforesaid by such person shall be as 
goodsendcT effectual as if they had been served on the party 

in person. 

(Notes). 

Old Act. 

This rale corresponds to S. 467 of the old Code. 

Difference between the old and the new Code. 

(1) For the words “as in S. 466,” the words “ under rule “ are substituted in 

this rule. 

(2) The words “ to act for or on behalf of such officer or soldier ” and “ or on 

his pleader ” are deleted from this rule. 

OEDER XXIX. 

Suits bv or against Corporations. 
i. In suits by or against a corporation i , any pleading may be 
Subscription and Segued and verified 2 on behalf of the corporation 
yerifloation of plead- by the Secretary or by any director or other 
principal officer 3 of the corporation who is able to 
depose to the facts of the case^. 

(Note s). 

Old Act« 

This rule corresponds to S. 435 of the old Code. 

Difference between the new and the old Code. 

(1) For the words “the plaint” and “subscribed,” the words “anj 

pleading ” and “ signed ” are respectively substituted in this rule. 

(2) The words “ or against ” are nowly inserted. 

(3) The words “ or by a company authorised to sue or be sued in the name ot 

an officer or of a trustee,” “ or company ” are deleted from this rule. 

aENEEAL. 

A.— Suit against unincorporated companies. 

(1) Club. 

The secretary of a club could not, unless he specially accepted personal 
liability, be sued personally on a contract entered into on behalf of 
the members of the club by his predecessor in office ; nor could the 
members of a club collectively be sued through their secretary as their 
representative. 20 A. 497a 18 W.N. 138 y 15 P.R. 1893. E 
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GENERAL— (ConcZwcZecZ). 

A — Suit against unincorporated com^axil^s.— ^{Concluded) . 

(2) Firm. 

(а) In a suit where a firm is the defendant, all the members of the firm must 

be arrayed as defendants. 1 Bom. H.G. 86. C 

(б) In a suit brought upon a contract made by a firm, the plaintifi may select 

as defendants those members of the firm against whom he wishes to 
proceed. 15 O.P.L.B. 51. D 

(3) Unregistered Company. 

(а) The members of an unincorporated or unregistered company must be the 

plaintiffs and defendants in suits by the company or against it. If 
the names are not known, then the company can be sued by the name 
under which the company carries on business ; but the inability of the 
plaintiff must be stated, 8 W.R. 45 ; 6 A. 284. E 

(б) In a suit by or against an unregistered company, every individual member 

of it must be made a plaintiff or defendant, and the plaintiff cannot 
get rid of his obligation by stating his inability to discover who the 
individual members are. 20 A. 167 = 18 A.W.N. 7 ; 19 A.W.N, 123 = 
21 A. 346. F‘ 

(c) An unregistered corporation cannot be sued through its manager. All the 
members must be named as defendants. 29 P.R. 1896. G 

(4) Amendment of plaint. 

In a suit for pre-emption, the defendant’s designation “ the Madrasa Tibbia 
through its manager P ” showed that plaintiffs intended to sue the 
whole body of the unincorporated society of Madrasa Tibbia, and there- 
fore the amendment of the plaint by the addition of the names of tbe 
individual members after the period of limitation will relate back to 
the original date of the plaint which will consequently be not barred. 
29 P.R. 1896, H 

B.““Suit against corporations for particular purposes or under 
particular circumstance.^. 

(а) A suit against a bank by a share-holder to get a declaration of his right to 

inspect the bank’s books lies only in cases where he has got a special 
interest and a definite object, and in such cases to such of those books 
and documents which would tend to illustrate such right or object. 12 
O.W.N. 825 = 10 Bom.L.R. 636=8 O.L.R. 103=4 M.L.T. 16 = 5 A. 
L.J. 463. I 

(б) A person guaranteed the honesty of a servant of an incorporated company 

and paid money for it. It was held that he could sue one member of 
the association for the return of a portion of his deposit. 11 P.R. 
1892. J 

(c) Though a contract by a corporation should ordinarily be made under seal, 

still where there is executed consideration an action will lie. 28 B, 66.K. 

(d) A gift was made to the members of an unincorporated sociei.y by a deed and 

afterwards the society was registered. The registered society now sued 
to enforce the gift. It was held that no formal transfer was required 
from the incorporated to the registered society, and that the suit would 
lie as it was not one to enforce a contract with the previous society, 
but one to recover property said to have been granted to it. 41 P.R. 
1897. 


4377 99 
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A corporation, ” 

^1) What is a corporation ? 

For the meaniag of the term “corporation'’ in this rule, see 20 A, 167 = 18 
A.W.N. 7 ; 21 A. 346 = 19 A.W.N. 123 ; 14 B. 286 (289). M 

(2) Gan a foreign corporation sue ? 

A foreign corporation is entitled to sue in its corporate character in this country. 
It is not necessary that it should be registered under the Indian 
Company’s Act. A plaint in such a case can be verified by its principal 
officer. 30 0. 103, N 

(8) Who can sue on behalf of a corporation? 

(d) The manager and secretary of an aided school can maintain a suit on 
behalf of the school. 6 W.R. Civ. Ref. 21. 0 

(6) In suits by or against a corporation or company authorised to sue and be 
sued in the name of an officer, it is enough if the name of the officer 
is inserted m the pleadings. Otherwise the company should be sued 
in its corporate name. 10 W.R. 366 ; 2 B.L.R.S.N. 6 ; 15 W.R. 634,P 

.(c) An agent or manager cannot represent a company in a suit by or against it, 
especially when the company is not authorised to sue or be sued in 
the name of its agent or manager, 12 0. 41. g 

(d) The Official Liquidator cannot sue on behalf of a firm in liquidation, unless 
the title “ the Official Liquidator Himalaya Bk. (Ld.), in liquidation- 
plaintiS.” 17 A. 292=15A.W.N.81. R 

(c) Subsequently, the plaint was amended and the new title was “ The 
Himalaya Bk. (Ld.) in liquidation -plaintiff ” ; and a Full Bench held 
that the suit was good even under the original title also inasmuch as 
the amendment did not introduce a new plaintiff. 18 A. 198 = 16 A 
W,N. 28. S 

(/) A plaint signed by a person ‘ for and as superintendent and principal 
officer of the estate of a Mission,’ which was not a company authorised 
to sue m the name of its principal officer, was rejected as invalid. 
16 A. 420=14 A.W.N. 154. T 

“ Signed and verified,^'' 

{a) An association registered under the Companies Act being a corporation 
within the meaning of S, 435, C.P.O., a plaint on behalf of the 
corporation noay be signed and verified by its secretary, 43 P.R. 1885 
(Civil). U 

(6) Defective verification on behalf of a corporation, if it does not prejudice 
anybody, is no ground on appeal for returning the plaint for amend- 
ment or for refusing relief. 5 C.W.N. 91. Y 

’(«) S, 436, O.P.O., does not empower the secretary of a registered association 
to conduct a suit and appoint pleaders, etc., unless the articles of the 
association authorises him to do so, or unless he is appointed as the 
authorised agent of the association. He can merely sign and verify 
the plaint. 58 P.R. 1886 (Civil). W 

Or other principal officer,''' 

{a) An acting manager is a principal officer within the meaning of this rule. 
21 0. 60 = 20 LA. 189. X 

(5) If an unauthorized person verifies the written statement, the plaintiff can 
waive his objeotion and make the verification valid. 22 0. 268. Y 
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— “Or other principal of fleer — (Concluded). 

(c) When a depositor applies for the windiag up of a Company and other credit- 
ors and contributories are allowed by Court to join with him in prose- 
cuting the case, the petition of the depositor shall be considered as a 
joint petition, and even the withdrawal of the depositor from prose- 
cuting the case, does not operate as a withdrawal of the whole case. 
If this petition be duly signed and verified, the failure to verify the 
petitions of others will not debar the co-petitioners from proceeding 
with the case. 31 C. 106. 2 

4. — “ Depose to the facts of the case” 

(а) A petition by the Bank of Bengal was verified by the officiating Inspector 

of Branches, Bank of Bengal, and there was nothing to show that he 
was not authorised to sue or verify on behalf of the Bank at Chittagong 
or that he was not able to depose to the facts of the case. It was held 
that the petition was properly verified under S. 435. 5 C W.N. 91. JL 

(б) The rule does not require a principal officer of a corporation to verify a 

plaint from actual personal knowledge. The verifier may depose upon 
his information and belief. 9 O.W.N. 608. B 

2 . Subject to any statutory provision regulating service of pro- 
Service on corpora- cess, where the Suit is against a corporation, the 
summons may be served ^ — 

(a) on the secretar}^ or on any director, or other principal officer 
'Of the corporation, or 

(b) by leaving it or sending it by post addressed to the corpora- 
tion at the registered office, or if there is no registered office then at 
‘the place where the corporation carries on business. 

(Notes). 

Oia Act. 

This rule corresponds to the whole of S. 486 except the last para of the old Code. 

Wli&n the suit is against a corporation or against a company 
'‘authorised to sue and he sued in the name of an officer or of a 
drustee^ the summons may he served — 

{a) hy leaving it at the registered office [if any) of the corpora-- 
^tion or company, or 

[h) hy sending it by post in a letter addressed to such officer or 
trustee at the office [or^ if there he more offices than one^ at the 
principal office in British India) of the corporation or company, or 

(c) hy giving it to any director, secretary, or other principal 
officer of the corporation or company.— [B. 4<86 of the old Code). 

rBiffevenoe between the old and the new Code. 

The differences in transpositions, etc., are many. 
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I. — Summons may be served*' 

For the purposes of summotis, a Railway Company must be deemed to dwell at 
its principal office. It is not enough if the service is made on the- 
Engineer of the Company. 1 Hyde 197. C. 

3. The Court may, at any stage of the suit, require the personal 
-r .... appearance of the secretary or of any director, or 
require personal at- Other principal umcer of the corporation who may 
^^watlon ^ answer material questions relating to 

the suit. 


(N o te s). 

oia Act* 

This rule corresponds to the last para of S. 436 of the old Code. 

DijGference between the old and the new Code. 

(1) The words “ at any stage of the suit ” are newly inserted m this rule. 

(2) The words “ or company ” are deleted from this rule. 


OEDEK XXX. 

Suits bx or against Firms and Persons carrying on business in 

NAMES OTHER THAN THEIR OWN. 

1. (1) Any two or more persons ^ claiming or being liable 

as partners 2 and carrying on business in British 
in^name of firm!^^^^ India 3 may sue or be sued in the name of the firm 
(if any)^ of which such persons were partners 
at the time of the accruing of the cause of action ^ , and any party 
to a suit may in such case apply to the Court for a statement 
of the names and addresses of the persons who were, at the time of 
the accruing of the cause of action, partners in such firm 3 , to be 
furnished and verified in such manner as the Court may direct. 

(2) Where persons sue or are sued as partners in the name of 
their firm under sub-rule (!}, it shall, in the case of any pleading or 
other document required by or under this Code to be signed, verified 
or certified by the plaintiff or the defendant, suffice if such pleading 
or other document is signed, verified, or certified by any one of such 
persons. 

(Notes). 

(English Orders and Rules). 

{a) This order is entirely new and it corresponds to 0. XLVIII-A of the 
English rules. Rule 1 of this Order corresponds to 0, XLVIII-A, r. 1 
of the English rules. 
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(6) “ The Committee have adopted with the necessary alterations the English 
procedure in relation to suits against firms. This new procedure has 
been in force for some time m the Presidency towns of Calcutta and 
Bombay and has worked satisfactorily. 

It is hoped that its general application will be found useful by the mercantile 
community, for the rules remove technical obstacles which, under the 
present procedure, may seriously impede this class of litigation, as 
where a partner has died.” (See “ Statement of Objects and Reasons.” 
Select Committee’s Report ) 

DistinctioK between the English rule and this pule. 

The word “ co-partners ” in the English rule is replaced in this rule by the word 
“ partners.*’ 

The phrase “ and carrying on business within the jurisdiction ” is replaced by 
“ and carrying on business in British India.” 

The word “ respective” appearing before the words “ firm, if any,” is omitted in 
this rule, while the word “ firms ” is replaced by “ firm.” 

The phrase “ any party to an action ” is replaced by “ any party to a smi,” 
while the words “ by summons ” are omitted after the word “apply.” 

The word “ Judge ” replaces the word “ Court,” and the word “ any ” is omitted 
before “such firm.” 

The phrase “in such manner” is also omitted after “furnished,*’ while the 
words “ and verified on oath or otherwise as the Judge may direct” 
are substituted by “ and verified in such manner as the Court may 
direct.” 

Sub-rule 2 is new. 


(General). 

Application of the rule. 

The rule does not apply to the proprietors of a newspaper sued under the name 
of the newspaper. {De Bernales v. New York Herald^ (1893) 2 Q.B. 
97. D 

Scope of the rules and cross references. 

(1) R. 1 deals with “ Suing of partners in name of firm.” 

R. 2 deals with “ Disclosure of partner’s name.” 

Rr. 3 and 5 deal with “ Service of writ on partners.” 

R, 6 deals with Appearance.” 

R. 7 deals with “ No appearance except by partner.” 

R. 8 deals with “ Appearance denying partnership.” 

R. 9 deals with “ Application of rules ” and “actions between co-partners.” 

R. 10 deals with “Application of rules to persons trading as a firm.” 

, R, 4 deals with “ Right of suit on death of partner,” 

(2) As regards “ Execution of judgment against a firm,” see 0. XXI, r. 50. 

(3) For “ Liability of partners out of jurisdiction under a judgment against a 

firm,” see 0. XXI, r. 50. B 
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two or more persons,** 

Infant partner. 

(o) An infant can be a partner in a firm. Lovell v. Beaiichamp, (1894) A.C.. 

607. F 

(&) Though he can be a partner, he cannot contract debts by trading and is^ 
therefore not liable for the debts of the firm. {Ibid) . G 

(c) An adult partner can insist that all the assets of the partnership shall be 

applied in payment of the liabilities of the partnership, and until this- 
is done the can have no claim on them. (Ibid). H 

(d) A judgment against a firm containing an infant partner, and bankruptcy 

proceedings based on such judgment must specifically exclude the . 

(Ibid). ' I 

(e) Such a judgment must be in the following form : — “ Adjudged that the 

plaintifi recover against the defendant firm, other than A.B, an infant 
partner.” Annual Practice (1908), Vol. I, 0. XLVIII-A, r. 8, Notes, 

“ Infant partner.” J 

(/) Execution issues against the property of the firm, irrespective of the infancy 
of the partner and even if the sole member of the firm V7ere an infant, 
tte plaintiff's right to issue execution against the goo^s of the firm 
would not be affected. (Ibid). No execution can issue against the 
private property of an infant partner. (Ibid). K 

(q) If one of the partners is an infant, his minority cannot be used by the other 
partner as a means of d^'fe^ring payment of the firm’s debts. Harris- 
V. Beazcclmjzp Brothers, (1893) 2 Q.B. 634. L 

2 .— Claiming or being tiabte as partners. ** 

(1) lotion between partners. 

For , see r. 9, hifra, of this Order. 

(2) Death of partner. 

(а) Where a partner dies before action, and the action is brought against the 

firm alone in the firm’s name, the deceased partner is not a party to* 
the action so far as his private estate is concerned. Ellis v. Wadesojtr 
(1899) 1 Q.B. 714. M 

(б) In an action against a firm in the firm's name, if a partner dies between 

service of the writ and judgment, the estate of the deceased partner is> 
not bound. (Ibid). K 

(c) Unless the personal representative of a deceased is a defendant, judgment 

is against the surviving partners and can only be enforced against 
them and the partnership assets. (Ibid). O 

(d) A deceased partner’s estate is not liable for goods ordered before, but not 

delivered till after, his death. Bagel v. Miller, (1908) 2 K.B. 212. P 

(e) For “ Eight of suit on ”, see r, 4, infra, of this Order. 

(3) Partnership, suit by or against— Necessity to Join all partners. 

(а) The general rule is that a suit by or against an ordinary partnership would 

have been defective for want of parties, unless all the partners were 
before the Court. (Lindley, 516). Q 

(б) But now the firm may be sued without first ascertaining who all the ^arU 

ners are. (Pollock Part, p. 109). See also Annual Practice, 0. XLVIII-A, 
r. 1, Notes, “ As co-partners.” R 
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Claiming or being tiabfe as partners^"' ^(Concluded), 

(4) Partners, liability of. 

The for debts is joint. {PollocTCy Part p. 2G ; Kendall v. Hamilton, 4 App. 

Cas. 504 : Pilley v. Robinson, 20 Q.B.D. 166 ; and cf. The Partner- 
ship Act, 1890, Ss. 9, 10, 12 and Weall v. James, 68 L.T. 616). S 

3.^^* And carrying on business in British India'' 

(1) Carrying on business. 

(a) The expression moans the possession within the jurisdiction of a place of 

business held lu the name of the firm, where business is carried on on 
behalf of the firm by a partner or by a person or persons in the pay of 
the firm. Worcester City Bankinq Company v. Firhank and Co., 
(1894) 1 Q.B. 784; C. A. Shejphai'd v. Hirch Prichard and Co., 46’ 
C.D. 231 ; Lysaght v. Clark, (1891) 1 Q.B. 562. T 

(b) It does not matter whether the partners are, or are not, out of the jurisdic- 

tion, or whether or not they have another place of business out of the 
jurisdiction. If they carry on business within the jurisdiction in the 
firm’s name, they can be sued as an English firm, and service at their 
English place of business on the person having the management or 
control, <ts prescribed by r. 3, infra, is good service, so far as regards- 
any partnership property within the jurisdiction. (Ibid). U 

(c) If the firm have no place of business in this country held in the name of 

the firm, they do not carry on business within the jurisdiction, ecen 
though the partners come to this country regularly and employ an 
agent here to purchase goods to be sent to the firm abroad. Singleton 
V. Roberts and Company, 70 L.T. 087 ; see, also, Meinemann w Hale 
and Co., (1891) 2 Q.B.T). 83, O.A. Y' 

(d) The mere employment of an agent in England who collects orders for the firm 

on commission, but has no power to accept or reject such orders, is not 

in England, even though the firm’s naine is painted on the door of 

the agent’s office. (Grant v. Anderson, (1892) 1 Q.B. 108; C.A. Baillie 
V, Goodtvin, SB C.D. 604). W 

(2) Carrying on business within the jurisdiction. 

The words were introduced into the English rule with the object of bringing 

within the scope of this order any /omp7i firm, which had a place of 
business in England. Such firms may, therefore, be now sued and 
served in the same way as English firms are sued and served. (Worcester 
City Banldng Company v. Firhank and Co., (1894) 1 Q.B. 784 O.A.).X 

May sue or be sued in ibe name ot the firm (if any)." 

(1) Action against club. 

Where K and O were carrying on business under the name of International Club, 
and a writ was issued against the club and served on K w'ho did not 
appear, and judgment was signed in default against the club, the Court 
of Appeal refused to sob it aside, Firmin v. International Club, 

6 Times Hep. 612, 694. Y 

(2) Assumed or trading name. 

(a) A person trading by himself as a firm, or in an must sue in his owu name 

and not in his trading name, though he may be sued in his trading 
name, (Mason v. Magridge, 8 Times Hep. 806). 25. 
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“ Niay sue or be sued in the name of the firm {if any) -”--( 0071 ^ 1 ^ 6 ( 3 ,) > 

(h) Under tlie old Admiraltj^ practice, the “owners of the cargo,” may, in an 
action in rem, sue as such in lieu of their trading name, even where 
the “ovmers” consist of a person trading as a firm. [The Atsunta, 
(1902), p. 150]. ^ 

(c) But a person sued by his trading name may be ordered to disclose his real 
name and private address under this rule. B 

(8) Concealed partner— Counterclaim. 

In a firm of “ L. and Co.,” which apparently consisted only of L. trading as “ L. 

and Go.,” there was a concealed partner. An action was brought by 
“ L. and Go.” against “ G.,” who counterclaimed for jewellery supplied 
to “Li.” for personal use. It was held that the counterclaim was bad 
against the firm. (Baker v, Qeiit^ 9 Times Rep. 169). C 

(4) Cost-book Mining Company. 

For a case in which a was sued in its partnership name, sec Eseott v. Gray^ 

39 L.T. 121. B 

(6) Death of partner— Liability of private estate. 

If one of several partners dies before action is brought and the plaintiff seeks, 
in suing the firm, to make the deceased partner’s private estate liable, 
he must add as a defendant the personal representative of such deceased 
partner. Elhs v. Wadeson^ (1899) 1 Q.B. 714 ; Phillips v. PLomfray, 
24 G.D. 439 ; Re Shephard^ 43 O.I). 136. B 

(6) Firm of “ two or more persons ” — Disability of one. 

A firm of “ two or more persons” may me or he sued^ even though one of them 
is under a disability, [Harris v. Beauchamp Bros., (1893) 2 Q,B. 534] .F 

. (7) Foreign firms. 

Principle. The ruling in the following cases applies to a plaintiff foreign firm 
suing as well as to a defendant foreign firm being sued. See Annual 
Practice (1908), Vol, I, 0. XLVIII-A’', r. 1, Notes, “Carrying on 
business within the jurisdiction .” 

(a) which had places of business in England may be sned and served in the 

same manner as English firms are sued and served. Worcester City 
Banking Company v. Firhank and Co., (1894) 1 Q B. 784, O.A. G 

(h) (1) Subject to the above qualification, cannot he sned as firms. Dobson 

V. Festi and Co., (1891) 2 Q.B. 92. H 

(2) A purely foreign firm, all the partners of which reside abroad, cannot be 
served as a firm. The partners must be sued and served individually. 
Western National Bank of New York v, Perez Triana and Co., 1 Q.B. 
304 (1891), overruling Pollexfen v. Sibson, 16 Q.B.D. 792, (where a 
foreign firm was sued in the firm’s name, and service on a partner 
happening to be temporarily in England was held good service on the 
firm). I 

^(o) A British Colonial Firm is in the same position as a—. [Indigo Company 
V. Ogilvy), (1891) 2 Oh. 31], as also a Scotch or Irish firm, Worcester 
City Bank v. Firbank and Co., (1894) 1 Q.B. 784, C.A. J 
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{d) Where partners in a foreign firm are sned individually, they are subject to 
the general rules as to service. Service on any one of them while 
temporarily in England is good service so far as the individual is con- 
cerned. Otherwise, they can only be served by order for service out of 
the jurisdiction. See as to the converse of this, Garrick v. Hancock^ 
12 Times Rep. 59. K 

[e) A defendant firm may contract itself out of the rules and rulings as to by 

agreeing to receive service at some place within the jurisdiction. [*¥07^- 
gomery v. Liiebeuthal aiid Co., (1898) 1 Q.B. 487]. L 

>(/) The jurisdiction of the Court as to ordering service out of the jurisdiction 
cannot be extended by agreement. [British Wagon Company 'v. Gray, 
(1896) 1 Q.B. 35.] ' M 

A foreign firm suing in the English Court is liable to have a counterclaim 
pleaded against it, even though the nature of the counterclaim is such 
as to preclude the possibility of bringing an action upon it under 0. XI 
of the English rules. (Qriendtoveen v. Samlyn and Go., 8 Times 
Rep. 231.) N 

(8) Foreign subject residing abroad. 

A. and carrying on business in this country must be sued individually in his 

own name. [St, Gobain v. Hoyermann's Agency, (1893) 2 Q.B. 96 
C.A.]. 0 

(9) Foreign corporation. 

(а) A is different from a firm and may be used as an individual. See Annual 

Practice (1908), Vol. I, O. XLVIII-A, r, 1, Notes— Foreign corpo- 
ration.” Independently of treaty, the right of foreign corporations 
to carry on business in England is now fully established by custom. 
See Encyclopaedia oftJie Laws of England tit, “ corporations, Foreign.” 
Annual Practice (1908), Vol. I, 0. TX, r. 8, Notes — “Foreign 
corporation ” P 

(б) For other cases relating to , see Annual Practice (1908), Vol, I, 0, IX, 

r. 8. atid). 

(10) Joint creditor's remedy against estate of deceased partner. 

por a , see Be Hodgson, 81 C.I>. 177. 

(11) Judgment against firm, effect of. 

A judgment against a firm has the same effect that a judgment against all the 
partners had formerly. (Pollock) Partnership, p. 109 ; 9 Q.B.D. 365 
{Clark V. Cidlen), Q 


(12) Married woman suing as member of firm. 

A ^has thereby sufficieub separate estate to justify her in maintaining an 

action. {Eddowes v. The Argentine^ etc., Co,, 62 L.T. 002 ; 63 Ij.T. 
364). R 

(13) Separate defences for partner and firm. 

A firm cannot appear as a firm ; but if a partner, together with the firm, arc 
made co-defondants, he may put in separate defences one for himself 
and one for the firm. [Taylor v. Collier, 30 W.R. (Eng.) 701 ] . 8 

(14) Trade union. 

A registered under the Trade Union Acts may sue or be sued in its registered 

name. [Taff Vale By, v. Amalga^nated Society of Bailway Servants, 


(1901) A.O. 426 H.LJ. 


T 
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(N ot es). 

(Ens:l!sh Orders and Rules). 

This rule corresponds to 0. XLVIII-A, r, 2 of the English rules. 

Distinction between this rule and the English rule. 

In sub-rule (1), the words “where a suit is instituted ” are substituted for the 
words of the English rule, via?., “ where a writ is sued out.” 

The words “ their pleader ” replace the words “ their solicitors ” after the words 
“ the plaintiffs or.” 

The words “the suit is instituted” stand for the words “the acti07i is 
brought ” after the words “ on whose behalf.” 

In sub-rule (2), the word “where” Is substituted f-or the words “and if,” 
while the word “pleader” replaces the w’ord “ solicitors ” after the 
words “ or their.” 

The words “such demand” are replaced by the words “any demand made 
under sub-rule (1),” while the words “proceedings in the suit ” replace 
the words “ proceedings in the action.” 

The words “ or a Judge ” are omitted after “ the Court.” 

In sub-rule (3), the word “where” stands for “ and when,” while the words 
“so declared” are replaced by the words “declared in the manner 
referred to in sub-rule (1).” The word “suit” replaces the word 
“action,” while the word “plaint” replaces “writ,” In the proviso 
the words “ provided that ” replace the word “ but.” 

Forthwith declare In writing-'' 

(1) Partnevs’ names, disclosure of. 

By rule (1), swpra, in an action by or against a firm, any ^arty to the action 
may apply by summons to a Judge for the names and addresses of the 
persons who wore partners at the time the cause of action accrued. 
See r. 1, sz4^m, “Any party..., may apply., for a staiiement of the 
names and addresses.” Y 

(2) Proceedings in the name of firm, continuation of. 

Eor and notes, see t. 6, infra. 

Senriee persous are sued as partners in 

the name of their firm i , the summons shall be 

served ^ either — 

ta) upon any one or more of the partners, or 

(6) at the principal place at which 3 the partnership business is 
carried on within British India upon any person having, at 
the time of service, the control or management of the part- 
nership business there ^ , 

as the Court may direct ; and such service shall be deemed good 

service upon the firm so sued s , whether all or any of the partners 

are within or without British India : 
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Provided that, in the case of a partnership which has been 
dissolved to the knowledge of the plaintiff before the institution of 
the suit, the summons shall be served upon every person within 
British India whom it is sought to make liable*^ . 

(Note s). 

(English Orders and Rules). 

This rule corresponds to 0. XLVIII-A, r. 3 of the English rules. 

Distinction between this rule and the English rule. 

The words “ under sub-rule (1)” appearing after the words “ in the name of 
their firm ” are omitted, and the word “ summons ” is substituted for 
“ writ.” The words “ or at the principal place, within the jurisdiction 
of the business of the partnership” are replaced by “or at the 
principal place at which the partnership business is carried on within 
British India.” 

The words “ as the Court may direct” are new, while the words “ and subject 
to these rules ” are omitted. 

The words “ whether any of the members thereof are out of the jurisdiction or 
not ’ ’ are replaced by the words “ whether all or any of the partners 
are within or without British India,” while the words “ and no leave 
to issue a writ against them shall be necessary ” are omitted. 

In the proviso, the word “co-plaintifi ” is substituted by “partnership,” while 
the phrase “ before the commencement of the action ” is replaced by 
“ before the institution of the suit.” 

The words “ writ ofi ” are omitted before “ summons,” while the words “ upon 
every person within the jurisdiction sought to be made liable ’ ’ are 
replaced by “upon every person within British India whom it is 
sought to make liable.” 

/.— “ Where persons are sued as partners in the name of their firm,"' 
<1) Application of the rale. 

The whole rule applies only to actions against partners “ in the name of their 
firm'^ carrying on business within the jurisdiction. Z 

<(2) Firms trading within jurisdiction— Mode of service. 

(a) This rule provides a mode of service within the jurisdiction under the terms 
of the English rule, on firms trading within the jurisdiction, whether 
the partners reside within or without the jurisdiction. See notes to 
r. 1, supra, under the heading “Carrying on business,” and also 
Annual Practice (1908), Vol. I, 0. XLVIII-A, r, 3 notes. A 

(&) The rule provides the mode of service on the fiixm. Worcester City Banldng 
Company v. Firbankand Co*, (1894) 1 Q.B, 784, B 

(3) Foreign firm. 

A not carrying on business within the jurisdiction cannot sue or be sued as 

a firm. See notes to r. 1, supra, under the heading “ Foreign firms.” C 

(4) Sued as partners in the name of their firm. 

(^i) The words authorise service in accordance with the provisions of this rule 

on any person sued, who is carrying on business within the jurisdic- 
tion in a name or style other than his own name. See r. 10, infra, and 
Annual Practice (1908), Vol. I, 0. XLVIII-A, r. 3, Notes— “Sued 
as partners under rule (1).” D 
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/. — “ Where persons are sued as partners in the name of their 

tirm,"'--{Goncl%Lded). 

(6) The-words also authorise service upon any two or more persons sued, who 

are liable as co-partners and carry on business within the jurisdiction. 
See r. 1, (Ibid), E 

(5) Substituted service. 

cannot bo ordered against a partner out of the jurisdiction, where the action 

is against a foreign firm carrying on business within the jurisdiction, 
merely because he cannot be served personally within the jurisdiction. 
See Annual Practice (1908), Vol. I, 0. XLVIII-A, r. 3, Notes— “ Sued 
as partners . . under r. (1).” E 


J?.— “SAa// be served*” 


(1) Service. 

(a) The mode of prescribed by this rule applies solely to service within the 

jurisdiction. Annual Practice (1908), Vol. I, 0. XLVIII-A, r. 3, 
Notes — “ Shall be served.” (J 

(b) If a partner is served, must bo personal, and may be effected anywhere 

subject to the rules as to service out of the jurisdiction and to the 
decisions with regard to foreign firms. (Ibid), H 

(c) If the person in control of the business is served, service must be effected at 

the principal place of business within the jurisdiction and must include 
service of the notice prescribed by r. 5, of this Order. (Ibid). I 

(d) If no such notice is served, the person served is deemed to be served as a 

partner. (Ibid), See also r. 5, mfra. J 

(e) Where a firm is duly served and no appearance is entered and judgment in 

default is signed, subsequent service of the writ on a partner not pre- 
viously served is wrong, and will entitle such partner to apply to set 
aside the judgment. 

The plaintiff’s proper course in such a case, in order to bind the personal goods 
of a partner not originally served, is to apply under 0. XXI, r. 50, for 
an order giving leave to issue execution against the person sought to 
be made liable as a partner. (Ibid), See under the heading “ Several 
services.” K 


(f) In every case where several services are made in effecting service on a de- 
fendant firm, the time of the last of such services counts as the com- 
mencement of the time for appearance of the defendant firm. Thus, 
where a writ was first served on the person in control of the business, 
and five days afterwards a partner was served, it was held that judg- 
ment entered on the ninth day after the first service was bad, as the 
partner had still four days left for entering his appearance as a part- 
ner. Alden v. BeckUy, 26 Q.B.D. 543. L 


5.—” At the principal place at which” 

(1) At the principal place at which. 

The phrase means a place where the business of the firm is carried on in the 

firm's name by a partner or some person who is in the pay of the firm 
and not merely an agent. Worcester City Banking Company v. Fir- 
bank and Co,, 70 L.T. 102 (1894), 1 Q.B. 784 ; Grant v. Anderson, 

1 Q.B.D. 108 (1892) ; and cf, Jtleinevnann and Co. v.' 8, B. JBCale and Co., 

2 Q.B. 83 (1891) ; see, also, Baillie v. Qoodmn, 33 Oh. D. 604 ; Be 

Bernalesv. NewYorJi mrald,^(i,B, 97 { 71 ) (1893) ; see, also, notes 
to r, 1, under the heading, “ Carrying on business ” and 

“ Foreign firms.” M, N 
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“ Upon any person having, at the time of service, the control or 
ma nagement . . . « there" 

(!) Agent, service on. 

—of a firm was held to be no service on the firm. Baillie v. Goodwin, 
33 Ch. D. 604. 0 

<2) Control or management. 

(ii) The words of the partnership business denote that the person having such 

control must be servant of the partners, and a Beoeiver and Manager 
appointed by the Court is only a servant of the Court, and therefore 
service on him was held to be bad. Be Flowers and Co., 65 L.J.Q.B. 
679. P 

(b) So held on the same words in r. 260 of the English Bankruptcy Rules, 1886. 

Q 

(c) Where there was no one in control, substituted service was ordered. Shillito 

V. Child, W.N. 83 (208). R 

(3) Receiver and Manager. 

Service on a appointed by the Court was held to be bad. Be Flowers and 

Go., 65 L.J.Q.B. 679. S 

And such service shail be deemed good service upon the firm so sued" 

(1) Affidavit of service. 

The must closely follow the terms of this rule. Annual Practice (1908) 

Vol. I, 0. XLVIII-A. r. 3, Notes — “ Deemed good service upon the 
firm.” T 

{2) Whether service on person in control is service on each member within the 
meaning of 0. XXI, r. 50. 

(a) Service on the firm by serving the person in control hereunder is not service 
upon each member of the firm so as to make such member “ a person 
who has been served as a partner,” etc., within the meaning of 
0. XXI, r. 50 of the present Code. Be Ide, 17 Q.B.D. 765. U 

(5) But if the partners appear individually under r, 6 infi a, they will each be 
personally liable. Of. Alden v. BecLley, 25 Q.B.D. 543. V 

5 .— « Whether all or any of the partners are within or without British India" 

Whether any of the members are out of the jurisdiction or not. 

The words mean, according to the English rule, that the service shall be good 

service on the firm so far as concerns any property of the firm within 
the jurisdiction, but not so as to otherwise “render liable, release, or 
otherwise afieot” any partner out of the jurisdiction at the time the 
writ was issued, unless he has appeared or been made a party under 
0. XI of the English rules. Annual Practice (1908), Vol. 1, 
0. XLVIII-A, r. 8 notes. W 

7 Provided that, in the case of a partnership,, whom it is sought to make 

liable," 

(1) Proviso. 

{a) The above proviso was formerly contained in 0. XVI, r. 14 (now r. 1) of the 
English rules, and its effect is defined in. Wiyrmi v, Cox and Co., 
(1894) 1 Q.B. 792. X 
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7—^' Provided that, imtbe case of a partnership, .whom it is sought to make 

liable — (Concluded), 

(6) If there has been a dibsolufcioa, to the knowledge of the plain tifi, he cannot 
make an outgoing partner liable, unless he serves the writ of summons 
upon him. If he omits to do this, and on proof of service on the firm 
takes judgment in default against the firm, and then applies under 
O. XXI, r. 50, for leave to issue execution against the partner who has 
left the firm, on the ground that he was a partner when the debt was 
contracted, the Court will refuse to order execution against such part- 
ner, because he was not made liable by being served with the writ. 
Annual Practice notes to r. 3, 0. XLVIII-A. See Davis v. Morris, 10 
Q.B.D.43a. Y 

j(c) But where the firm was dissolved voluntarily by consent order of the O.D., 
and the partnership assets were in the hands of a receiver, it was held 
that a judgment in K.B, against the firm obtained without knowledge 
of the chancery proceedings could be enforced by charging order against 
those assets, though some partners had not been served with the writ 
(Brand v. Sandground, 85 L.T. 517). % 

<2) Outgoing partners, non-liability of— Dissolution of partnership. 

As to the non-liability of outgoing partners for debts contracted subsequent to 
dissolution, see Re Fraser, (1892) 2 Q.B. 633. A 

4. (1) Notwithstanding anything contained in section 45 of 
the Indian Contract Act, 1872, (IX of 1872), 
dea^^* partner. where two or more persons may sue or be sued 
in the name of a firm under the foregoing provi- 
sions and any of such persons dies, whether before the institution 
or during the pendency of any suit, it shall not be necessary to join 
the legal representative of the deceased as a party to the suit. 

(2) Nothing in sub-rule (1) shall limit or ocher wise affect any 
right which the legal representative of the deceased may have — 

(а) to apply to be made a party to the suit, or 

( б ) to enforce any claim against the survivor or survivors. 

(Notes). 

Oi<i Act*. 

This rule is new. 


Indian Contract Act, 1872, S. 45. 

— provides thus : — When a person has made a promise to two or more others 
jointly, tbea, unless a contrary intention appears from the contract, 
the right to claim performance rests, as between him and them, with 
them during their joint lives, and after the death of any of them, with 
the representatives of such deceased person jointly with the survivor 
or survivors, and after the death of the last survivor, with the 
representatives all jointly. 
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Notice in what 
capacity served. 


6. Where a summons is issued to a firm and is served in the 
manner provided by rule 3^ every person upon 
whom it is served shall be informed by notice in 
writing given at the time of such service ^ , whether 
he is served as a partner or as a person having the control or manage* 
ment of the partnership business, or in both characters, and, in 
default of such notice, the person served shall be deemed to be 
served as a partner 

( N ot es). 


(English Orders and Rules). 

This rule corresponds to 0. XLVIII-A, r. 4 of the English rules. 

Distinction between this rule and the English rule. 

The clause “ where a writ is issued against a firm ” has been changed into 
“where a summons is issued to a firm,” while the phrase “ as directed, 
by r. 3 ” is changed into “ in the manner provided by r. 3.” 


/. — “ Shall be informed by notice in 'writing given at the time of such 

service.** 

(1) Effect of service or non -service of notice on person in control or partner. 

If service is effected on the person in control of the business and no notice is 
served as herein provided, the service is not effective, and cannot be 
made so. If service is effected on a partner, he may be served wixih the 
writ with or without a notice, for if served without, he is deemed to be 
served as a partner. But if the person in control is served without a 
notice, that cannot be treated as service on a partner, unless the 
deponent to the affidavit of service, if he subsequently discovers that 
the person served was a partner, can swear that he served A, B, a part- 
ner in the defendant firm. Annual Practice (1908), Vol. I, 0. XLYIII- A, 
r. 4, Note— “ Shall be informed.” B. 

(2) Notice— How served. 

(a) The notice, when served,, must be served with the writ in accordance with 

the rule. The usual practice is for the person effecting service to take 
a written notice with him headed in the name of the action and being 
to the following effect : — “ Take notice that the writ served herewith is 
served on you, as the person having the management or control of the 
partnership business of (A.B. & Co).” Annual Practice (1908), Vol. I, 
0. XLVIII-A, r. 4, Notes — “ Shall be informed.” C 

(b) Where a partner is served, such notice is nob delivered with the copy writ ; 

but where the person in control of the business is served on behalf of 
the firm, it is delivered to him with the copy writ. {Ibid). D 

(c) The notice need not, and indeed, under the circumstances cannot, be 

addressed to any one by name. Where any difficulty is anticipated in 
identifying the person served either as a partner or as the person in 
control of the business, the best course is, in any case, to serve with 
the writ the following notice “ Take notice chat the writ served 
herewith is served on you as a partner in the defendant firm of 
(A.B. & Oo.), and also as the person in control of the business.” This 
practice is authorized by the words of the rule “ or in both characters,” 
{Ibid.} E. 
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2.—“ And, in defautt of such notice, the person served shati be deemed 
to be served as af partner,*’ 

(1) Deemed to be served as a partner. 

(а) The words obviate the necessity of serving any notice on a person who is. 

served as a partner, but they render such notice and proof of service 
thereof absolutely necessary, wherever the firm is served by service on 
the person in control of the business. If, in such a case, the notice is 
not served with the writ, or if the person served is served as a partner 
by notice, such person will be able to protect himself from liability as 
a partner by entering appearance under protest, denying that he is a 
partner. See r. 8, infra, F 

(б) The efiect of such an appearance xs merely to nullify the service altogether 

as regards the defendant firm. See r. &, infra, G 

(c) If a person served as a partner appears under protest under r. G, and the 
plaintiff desires to contest his denial of partnership, he, according to 
the English Practice, can apply by summons, to strike out the 
appearance ennered, on the ground that the party appearing is a 
partner in the firm sued, or was a partner at the time the cause of 
action accrued, or in the alternative to strike out of such appearance 
the denial of partnership. If necessary, an issue may be directed to 
determine the question of partnership. Annual Practice, Notes to 
O. XLVIII-A, r. — “Deemed to be served as a partner.” Sec, also, 
O. XXXVI, r. 4 ; 0. XXXIII, r. 1 of the English rules. Davis 
w Morris, 10 Q.B.D. 436; Wot'cester Baiiking Company v, Trotter, 
8 Times Rep. 709, or the plaintiff may disregard the appearance 
under protesc, and serve the writ again as provided by r. 3, and having 
obtained judgment against the firm, ho may apply under O. XXI, 
r, 50, for leave to issue execution against the person appearing under 
protest, if ho alleges him to be a partner. (Ibid), H 

(2) Person served both as partner and manager. 

Where a person is served both as a partner and as the person in control of the 
business by delivery with the writ of a notice to that efiect, and such 
person appears with denial of partnership, and no one appears as a 
partner, the plaiutifi is entitled, notwithstanding such appearance, to 
take judgment in default against the firm on proof that the person 
served was also served in the capacity of manager. Such judgment, 
however, only entitles the plaintiff to issue execution against the firm, 
unless otherwise ordered under 0. XXI, r. 50. Annual Practice (1908), 
Vol, I. 0. X£iVITI-A, r. 4, Notes—** Person served both as partner and 
manager.” I 


6. Where persons are sued as partners ino.XX/i 
pattaersr”°^ the name of their firm 1 . they shall appear individ- 
ually in their own names 2, but all subsequent 
proceedings shall, nevertheless, continue in the name of the firm 8 . 


(Notes). 

(English Orders and Rules). 

This rule corresponds to 0. XLYIII-A, r. 5 oi the English rules. 

4877 101 
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Act V of 1908 (CODE OP OIVID eKOCBDUHK). [O. XXX» r. 6 


“ Where persons are sued as partners in the name of their firm*** 

<(1) Persons sued as partners in the name of their firm. 

The term means, aocording to the English rules, persons carrying ou 

business within the jurisdiction. See notes to r. 1, sz^?*a, “ Carrying on 
business.” J 

(2) Person claiming to be partner— Firm sued in firm’s name. 

Where a firm is sued in the firm name, a person claiming to be a partner may 
appear under r. 6 if he describes himself as a partner, irrespective of 
the fact that his claim to be a partner is disputed. Annual Practice, 
Notes to 0. XLVIII-A, r. 5. {Robinson v. Ward and Son, 36 Sol. Jo. 
415.) K 

2. — ^^They shaft appear individually in their o^rn names* 

(1) Appearance taken as admission o£;partnership. 

An appearance hereunder protest is taken as an admission of partnership. See 
0. XXI, r. 50. L 

(2) Appearance, partner’s right to. 

A firm cannot appear in the firm name, but the partners must appear in their 
own names, and must describe themselves as partners. Any partner 
has a right to appear as such, either with or without his co-partners. 
Annual Practice, 0. XLVIII-A, r. 6, Notes—'* They shall appear indivi- 
dually.” M 

(8) Appearance in indivadaal names. 

Where an action is brought m Xing’s Bench Division against the owners of a 

ship as such, i.e., are sued as “ owners of S. S. ,” they should appear 

in their individual names in the same manner as partners in a firm 
under this rule. Where, in such a case, the appearance was entered 
for “ owners of ” etc , Walton, J., in Chambers, (12feh July 1907) ordered 
the appearance to be amended by stating the names of the owners. 
See Annual Practice, 0. XLVIII-A, r. 5, Notes— ** Owners of 
a ship.” pf 

(4) Appearance— What it must state. 

No appearance will be received which does not clearly state that the person 
either (a) is a partner, (6) or was a partner at the time the alleged 
cause of action accrued, (c) or has been served as a partner bub denies 
that he is a partner in the firm sued, or (d) has been served as a 
partner but denies that he was a partner in the firm at the time the 
alleged cause of action accrued. Annual Practice (1908), Vol. I, 
0. XLVILi-A, r. 5, Notes — “They shall appear individually.” 0 

(5) Compromise by partner. 

As to the power of one partner to make a compromise on behalf of the firm, 
cf. Niomann v. jY., 43 C.D. 198. P 

(6) Defence, form of— Separate defences. 

(a) Each partner is entitled to put in a defence if there is disagreement, but 

the form must be “ Defence of the defendant firm by A.B. a partner.” 
[Ellis v. Wade&on, (1899) 1 Q.B. 714 , Taylor v. Collier, 51 L.J. Ch. 
853 ; see, also, Jackson v. Litchfield, 8 Q.B.D. 474 C.A ; Adamv, 
Tomiend, 14 Q.B.D. 108 ; Weall v. James, 68 L.T. 54] . Q 

(b) An appearance by one out of several partners sued in the name of the firm 

is an appearance on behalf of the firm, and is snSficient to ground 
proceedings under 0. XIV of the English rules. [Lysaght v. Clark, 
(1891)1 Q.B D. p. 566]. R 
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O. XXX, rr. 6&7] Act V of 1908 (code of civil pbocbdubb). 

2.~'^'They shall appear individuaUy in their own names**'— [Conoluded), 

{7) Defence of one of several partners~<Effect. 

Any one out of several partners sued as a firm may appear and defend, and his 
appearance is a bar to judgment against the firm or any of its members. 

Annual Practice, Vol. I, 0. XLVIII-A, r. 6, Notes — “ Defence of one 
of several partners.” S 

(8) Who has the right to appear. 

No one but a partner, and a person served as a partner who denies that he is a 
partner, or that he was a partner at the time the cause of action 
accrued, has any right to appear. See r. 7 of this Order. T 

(9) Managing partner’s authority to solicit or to defend action against firm. 

A. is a good authority to enter appearance for all the partners in the firm. 

\TomhiiBon v. Broadsmith^ 11896) 1 Q.B. 386] . See, also, Jl£llis v. 

Wadesou, (1899) 1 Q.B. 714. U 

<10) No personal judgment or personal defence against individual partner. 

(а) No personal judgment can be entered against any individual partner, nor can 

any one partner out of several put in a personal defence, unless he is 
sued personally along with the firm. Taylor v. Collier^ 80 W.R. 

(Eng.), 701. y 

(б) The only judgment which can be entered in such an action must necessarily 

be against tho firm in the firm’s name. (I&id). W 

J.— “ Al! subsequent proceedings shall continue in the name of the firm*'' 

Subsequent proceedings. 

(а) In every action against the partners sued %n the firm name^ every subsequent 

proceeding must be headed with the firm name as defendants. The 
judgment must be against the firm, in the firm name. The only 
exception is where the defendant firm contains an infant partner, when 
judgment should be against the firm ** other than A. B. an infant.” 

See notes to r. 1, supra^ “Infant partner.” X 

(б) Where an action against a firm was wrongly continued against an indi- 

vidual who appeared as a partner and a consent judgment taken 
against him, it was held that the Court could not by amendment or 
otherwise allow tho judgment to bo converted into one against the firm. 

(Munster v. Cox, 10 App, Oas, 680. Y 

(c) “ The rule at Common Law is that tho judgment must follow or accord 

with the writ. Under the Judicature Act and its orders, the writ may 
be against tho firm,. .. ..The writ being against the firm, the judgment 
must be against the firm.” (per Brett, LJ., Jackson v. Litchfield), 

8 Q B.D. 478. % 

(d) The Partnership Act, 1890, S. 23, provides that “ a writ of execution shall 

not issue against partnership property except on a judgment against 
the firm.” Annual Practice (1908), Vol. I, 0. XLVIII-A, r. 5. Notes— 

“All subsequent proceedings shall continue in tho name of the 
firm,” A 

7. Where a summons is served in the manner provided hyo.xLVIll 
No a e a 06 ^ person having the control or manage- 

cept^by^partners!^^' i^ent of the partnership business, no appearance 
by him shall be necessary unless he is a partner 

of the firm sued ^ . 
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0. XLVIIl^A 
r. 7, 


Act Y of 1908 (OODB OF civit. pkockduke). [0. XXX, rr. 1 8lS 
(Notes). 

(English Orders and Rules). 

This rule corresponds to 0. XL.VIII-A, r. 6 of the English rules. 

Distinction between this rule and the English rule. 

For the words “a writ,” the words “ a summons” are substituted, while for 
the words “ a member,” the words “ a partner ” are substituted. 

I “ No appearance by him shall be necessary unless he is a partner of 

the firm sued.^' 

Unless he is a member of the firm. 

An appearance tendered by a person describing himself as the person in control 
of the business is refused at the central office. If such person is served, 
as a partner, he can appear and deny partnership. See next rule. B- 

8, Any person served with summons as a partner under rule 8 

may appear under protest denying that he is a 

Appearance under ^ J o 

protest. partner, out such appearance shall not preclude 

the plaintiff from otherwise serving a summons 

on the firm and obtaining a decree against the firm in default of 

appearance where no partner has appeared 

(Notes). 

(English Orders and Rules). 

This rule corresponds to 0. XLVIII-A, r. 7 of the English rules. 
Distinction between this rule and the English rule. 

The words “ with summons ” are newly added after any person served,” while 
the words “ a summons on ” are also newly added after “ serving.” 
The words “ a decree ” are substituted for “ judgment,” while the 
clause “ where no partner has appeared ” is substituted for “ if no 
partner has entered an appearance in the ordinary form.” 

Any person served as a partner under r. 3 may enter an 
appearance under protest,'^ 

(1) Appearance under protest, form of. 

The appearance is entered without leave in the following form For A.B. 
having been served as a partner, but who denies that he is a partner in 
the defendant firm of, etc., or “who denies that he was a partner in 
the defendant firm at the time the cause of action accrued.” Annual 
Practice, Notes to 0. XL VIII -A, r. 7. C 

(2) Person denying partnership— Appearance. 

Before the English rules (0. XLVIII-A) were passed, it was held that a person 
denying partnership had no right to appear. Davis v. Andre, 24 Q .B.D. 
598. This decision is now overruled hy this rule. I>> 

2.-“ Sucb appearance shall not preclude ibe plaintiff from otherwise 

summons on the firm in default of appearance 

where no partner has appeared,^' 

Such appearance shall not preclude the plaintiff. 

The words entitle the plaintiff to disregard the appearance under protest 
altogether, and proceed as if the writ had not been served, i.g., by 
“ otherwise serving fhejirm:^ If the person served was served both as- 
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2.—“ Such appearance shall not preclude the plaintiff from otherwise 

.... summons on the firm in default of appearance .... 

where no partner has appeared.'" — (Coruiluded) . 

partner and as the person in control of the business, the appearance 
with denial of partnership is no bar to judgment in default against 
the firm based upon the service on the person in control. After 
judgment, if the person appearing under protest with denial of 
partnership is in fact a partner, the plaintiff may apply for leave to 
issue execution against his private goods under 0. XXI, r, 50. 
Annual Practice, Notes to O. XLVIII-A, r. 7. E 


'9. This Order shall apply to suits between a firm and one oxo.XLVU 
more of the partners therein and to suits between 
paftners!^^^^^^^ having one or more partners in common ; 

but no execution shall be issued in such suits 
except by leave of the Court, and, on an application for leave to 
issue such execution^, all such accounts and inquiries may be direct- 
ed to be taken and made and directions given as may be just. 


(Note s). 

(English Orders and Rules). 

This rule corresponds to 0. XLVIIl-A, r. 10 of the English rules. 

^Distinction between this rule and the English rule. 

The words “ the above rules ” are replaced herein by the words “ this order,” 
while the word “action ” is replaced by “ suit ” throughout this rule. 
The word “ member ” is also replaced by “ partner.” The provisional 
clause, “provided such firm or firms carry on business within the 
jurisdiction,” are omitted. The words “ a Judge ” appearing after “the 
Court ” are also omitted. 


/,- On an application for leave to issue such execution.*^ 

(1) Application. 

for leave to issiue execution under this rule is made in England by 

summons. Annual Practice, Notes to 0. XLVIII-A, r. 10. F 

(2) Execution . 

For , see notes to 0. XXI, r. 50, supra. 

(8) Partners, actions between. 

For , see notes to r. 1, supra. 


dO. Any person carrying on business in a name or style other O-XL \ 


Suit against person 
- carrying on business 
in name other than 
his own. 


than his own name i may be sued in such name 
or style as if it were a firm name 2 ; and, so far as 
the nature of the case will permit, all rules under 
this Order shall apply. 


r. j 
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Act Y of 1908 (code of civiii pkoobdure). [O, XXX, r. 10* 
(Notes). 

(English Orders and Rules). 

This rule corresponds to 0. XLTIII-A, r. 11 of the English rules. 

Distinction between this rule and the English rule. 

The words “ within the jurisdiction ” are omitted, while the words “ relating 
to proceedings against firms ” are replaced by “ under this Order.” 

(General). 

Application of the rule. 

(а) The English Eule does not apply : — 

(1) To a foreigner trading as a firm, who resides out of the jurisdiction and has 

a branch office in England. St. Gobain v. Hoyermann's Agency^ (1893) 
2 Q.B. 96. O 

(2) Or to a domiciled Scotsman, who has a place of business in England, whc 

must be sued under O. XI of the English rules and served personally. 
Maciver v. Biinis, (1895) 2 Ch. 630. 

(3) Or to a newspaper, sued in the name of the paper as if it were a trading 

name. {De Bernales v. New York Heraldf6%Xi.T. 658)] in which it 
was held that the name “ New York Herald ” was the name of the thing 
sold and not the proprietor’s trading name. I 

(б) By the concluding words of this rule, all the foregoing rules of this Order 

are to apply to an individual sued, who trades within the jurisdiction 
as a firm, or who carries on business under an assumed or trading 
name. Bat the rule applies to a single individual residing and trading 
within the jurisdiction in a name other than his own name, whether' 
it purports to be the name of a firm or not. J* 

(c) If the trading name is apparently the name of an individual (e.«7., if William 
Smith is carrying ou a business under the name of Bichard Smith), 
the plaintiff, if he is aware of it, should add to the defendant’s name- 
in the title to the writ, the words “ (a trading name).” Annual Prac- 
tice, 0. XLVIII-A, r. 11, Notes — “Any person.” K. 

/.—‘'Any person carrying on business.. ..name or style.. ..his own name.^* 

(1) Appearance. 

Por— and its efiect, see r. 6, supra, and 0. XXI, r. 50. h. 

(2) Carrying on business. 

The ruling as laid down in the case of foreign firms, vie., that they cannot be 
sued in the firm name, applies also to a single foreigner trading in a 
name or style other than his own name. Ha cannot be sued in his 
trading name even though he has a branch office in this country. [5^. 
Gobain v, Boyermann's Agency^ (1893) 2 Q.B. 96.] See also notes to- 
r. 1, supra--.^' Carrying on business ” and “ Foreign firms.” M 

(3) Service. 

(а) The writ may be served as provided by r. 3, supra, q.v. , but not in England 

if the defendant is resident out of the jurisdiction. St. Gobain v. 
Boyermann^s Agency, (1893) 2 Q,B. 96. K 

(б) For a case where substituted ^was ordered,' when a single individual 

trading as a firm could not be served and there was no responsible 
person m charge of the business, see Shillito v. Child, W.N, 83, 208 
Croydon and Co. v. Jackson, 3 Times Rep. 650. 
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j?.— “ May be sued ia such name or style as If It were a firm name.” 

May be sued. 

For cases under , see notes to r. 1, sxi^ray under the heading, “ May sue or 

be sued in the name of the firm, if any/" p 


ORDER XXXT. 

Suits by or against Trustees, Executors and Administrators., 

1 . In all suits concerning propercy vested in a trustee, executor 
Representation of ov administrator, where the contention is between 
beneficiaries m suits persons beneficially interested in such property 

concerning property j x-u* i r r 

vested in trustees, anu a tnird person the trustee, executor or 

administrator shall represent the persons so 
interested 2, audit shall not ordinarily be necessary to make them 
parties to the suit But the Court may, if it thinks fit, order them- 
or any of them to be made parties . 

(N o t e s). 

Old Act* 

This rule corresponds to S. 487 of the old Code. 


Distinction. 

The word “where” stands for “when” before the words “the contention,'”’ 
The word “ such ” is omitted before “parties ” at the end of this rule. 

(Eng:Ush Orders and Rules). 

This rule corresponds also to 0. XVI, r. 8 of the English rules, which runs 
as follows : — 

“ Trustees, executors, and administrators may sue and be sued on behalf of oi' 
as representing the property or estate of which they are trustees or 
representatives, without joining any of the persons beneficially interest- 
ed in the trust or estate and shall be considered as representing such 
persons ; but the Court or a Judge may, at any stage of the proceedings, 
order any of such persons to be made^parties either in addition to or 
in lieu of the previously existing parties.” Annual Practice (1908). 
Vol. I, 0. XVI, r; 8. 


(Oeneral). 

(1) Application of the rule. 

(а) The rule apparently has no application where the contention is between. 

beneficiaries and trustees, or between the beneficiaries themselves, 
although, where the rule applies, the beneficiaries need not ordinarily 
be made parties. But the Court may, if it thinks fit, make such bene- 
ficiaries parties. See the rule. Q 

(б) The rule governs all suits concerning property without distinction. Annual 

Practice, Notes to 0.. XVI, r. 8. R: 
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Act Y of 1908 (code of civil pkooedubb). [O. XXXI 9 r. 1 


[Concluded). 

(2) Duty of trustee. 

It is the duty of the trustee to maintain the customary usage of the institu- 
tion, and if he fails to ‘do so, he is guilty of a breach of trust, and still 
more so, if he deliberately attempts to effect a vital change of usage 
and to make it binding on the worshippers of a temple by obtaining a 
decree of the Court to establish it. 12 O.W.N. 946 ; 3 MeridaU 353= 
17 Revised Reports 101, F. S 

.(3) Limitation Act, S. 22— Suit by executor— Beneficiaries’ names subsequently 
added. 

(а) Where a suit for recovery of possession was brought by an executor, and 

the names of the beneficiaries, who took possession during the pendency 
of the suit, were subsequently substituted as plaintiffs, it was held 
that no new plaintiffs were substituted within S. 22 of the Limita- 
tion Act. 7 O.W.N. 817. T 

(б) The substitution of tbe names of the plaintiffs did not make the suit a new 

suit. [Ibid.) U 

{4) Trustee surrendering decree on appeal— Power of Court to join beneficiaries 
as co-plaintifFs. 

(u) Where the hereditary trustee of a temple, after a decree had been made in 
his favour as representing the worshippers at the temple, and pending 
an appeal by the shanars, sought to enter into a compronodse with them 
by admitting their right to worship in the temple contrary to the 
decision of the Court, and this was proved to have been done by the 
trustee out of a corrupt motive, it was held that the appellate Court 
very properly reinforced the cause of the worshippers of tbe temple by 
joining certain new plaintiffs. 12 C.W.N. 946. Y 

(5) The principles applicable to the case of a trustee who betrays his trust by 
surrendering a decree were well stated and applied by the High Court. 
12 O.W.N. 946 ; L.R. 3 Eq. 368, F, W 

y.— « Where the contention is between persons beneficially interested and 

a third person.'* 

beneficially interested. 

Persons acting as trustees iu succession under a will were held to adequately 
represent all persons beneficially interested in the estate in all suits 
relating to it. Ardesir v. Hirabai, 8 B. 474 (1884). X 

» TAe trustee •• shall represent the persons so interested." 
Jlepresentation by trustees. 

(a) A beneficiary is generally taken to be sufficiently represented by his trustees ; 

but this does not hold good where the contest is between bene- 
‘ficiaries themselves. 4 Bom. L.R. 857 at p. 863. Y 

(b) Trustees sufficiently represent an unascertained or unascertainable class or 

persons. Fussell v. Dovsdinq, 27 Ch. D. 240 ; Be Sheldon, 39 Oh. D. 
62. See, also, Cardigan v Ctw'SJow Howe, (1901) 2 Oh. 485. Z 

(c) Trustees sufficiently represent tbe estate. Goodrich v. Marsh, W, N. 78, 

186 ; Siwpscn V, Denny, 10 O.I). 28; Stace v. Gage, S C.D. 461; 
Annual Practice, Notes to 0. XVT, r. 8, A 
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2.— The trustee sbaN represent the persons so interested*'* --(Concluded).. 

(d) Trustees of an equity of redemption sufficiently represent the cestui gui trust 

in a redemption suit^ no direction to the contrary having been given 
by the Court. (Jennings v. Jordan, 6 App. Oas. 698). B 

(e) Trustees and executors of a mortgagor sufficiently represent his estate. Re 

Booth, 67 L.T. 550 ; Re Mitchell, 65 L.T, 851. C 

(/) Under the Settled Land Act, trustees represent the children of the tenant 
for life. Re Brown, 27 O.D. 186. |> 

J.— “ And it shall not ordinarily be necessary to make them parties iO‘ 

the suit*" 

Parties to the suit. 

(а) The beneficiaries may be proper parties, but they are not now “ necessary ” 

parties. Re Bowden, 45 C.D. 444. B 

(б) The plaintiff will be safe in not joining them, even if the trustees themselves 

suggest it. Merry v. Fownall. (1898) 1 Ch. p. 312. P 

(c) The beneficiaries under a trust can oome in a suit, only where there is a 

trust admitted or proved to exist. But where the factum of the trust 
itself is in dispute, the beneficiary is not a necessary party. 4 Bom. 
L.R. 358. “ ^ 

(d) Where a suit was brought against two persons, in the capacity of mutvtalUs, 

but one of them who was a minor was not properly served, and no 
guardian was appointed in his behalf, it was held that mutwallis were 
trustees, and that the presence of all of them was necessary. 12 C.W. 
N. 160=35 0.182. H 

(e) A beneficial owner is not a necessary party to a proceeding for setting aside 

an execution-sale. The Court can set aside the sale conclusively 
against the beneficial owner, although his henamidar only is a party to 
the proceeding. 29 C. 682=6 C.W.N. 706. " I 

(/) Where, in a suit on a mortgage executed by a deceased person, only the 
executor of the will of the deceased was made a party, and a prelimi- 
nary order for foreclosure was passed, and after such order the sou of the 
deceased applied to be made a party, the Court refused to make him a 
party. 6 C.W.N. 488. j 

(g) Where an action is brought by a stranger or a person interested in respect 
of the estate represented by the trustees, the trustees represent the 
estate, and as a general rule all the acting trustees should be joined, 
cf, D, 0. P. pp. 212, 218, O, LV, r. 5, “ B.” Trustee Act, 1893, S. 43. 
Annual Practice, 1908, notes to 0. XVI, r. 8. K 

(/i) But the cestui gui trxtst are not to be joined, unless the Court thinks they 
ought to bo so. See 0. LV, rr. 6 (n), 6. Cooper v. Vesey, 20 C, D. 635- 
(Ibid). L 

(i) One cestui gui trust may, without joining the others, sue the trustees for 

production of title-deeds. Re Oowin, 33 O.D. 179. H 

(j) Where a cestui gui trust brought an action against strangers and the 

trustees of a debt due to the trust estate, it was ordered that the plain- 
tiff should amend by making all the cestui gui trust parties. Meldrun 
V. Scorer, 66 L.T. 471 ; Luke v. South Kensington Motel Company 
11 O.D. 121 ; Gandy v. <?., 30 C.D, 57. H 

Oodefroi on the Law of Trusts, (1891), p. 661, Of. also Bowden v. Yorkshire 
Miners' Ass., (1903) 1 K.B. 345. O 
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But the Court may, if it thinks fit, order them or any of them to 
be made parties.*^ 

(1) Court's powers. 

(а) This clause is taken from 16 and 16 Viet. 0. 86, S. 42, r, 9, and beneficiaries 

are made parties in England, when the trustee is either wholly unin- 
terested, or has an interest adverse to their interest. 13 M. 197, 202 ; 
L.R. 3 Eq. 368 ; L.R. 1 Oh. App. 327, E. See, also, 12 M.L.J. 365. P 

(б) Where the Court sees that the trustees are wholly interested in the matter, 

and there are parties materially interested in the question, the Court 
never makes a decree in the absence of those parties, who are alone 
interested in the contest. 12 C.W.N. 946 ; L.R. 3 Eq. 368, F, Q 

(2) Court can add beneficiaries as parties. 

(a) Where there is a question to argue. Wilkins v. Beeves^ 3 W.R. (Eng.) 305 ; 
Gas Light, etc., Gom'pany v. Towse, 35 C.D. p. 526 ; May v. Newton, 
34 C.D. 347. R 

(5) Where the cestui gui trust were accounting parties, and the question was one 
of accounts, of. also D.C.P. 173, 188, 190, 207, Annual Practice, (1908), 
notes to O. XVI, r. 8. S 


2. Where there are several trustees, executors or administrators, 


Joinder of trustees, 
executors and admi- 
nistrators. 


they shall all be made parties to a suit against 
one or more of them 


Provided that the executors who have not proved their testator’s 
will, and trustees, executors and administrators outside British India, 
need not be made parties 2 . 

(Notes), 
oia Act, 


This rule corresponds to S. 438 of the old Code. 

Digtinction. 

The word “ where” stands for “when,” while the word “ trustees ” is newly 
inserted. In the proviso, the word “ the ” is placed before “ executors,” 
while the word “ trustees ” is newly inserted. 

The words “ beyond the local limits of the jurisdiction of the Court ” are replaced 
by “outside British India.” 


(General). 


>011118 of proof. 

If a defendant insists that an executor is a necessary party, it is for him to show 
that the executor lives within the jurisdiction of the Court, in which 
the suit is brought, 2 C.L.J. 484. T 


/. — >^*Where*M . .several trustees, ••..they shall ail be made parties 
to a suit - . •*or more of them.'*'* 

All to be parties. 

Under S. 438 of the old Code corresponding to this rule, all the several execu- 
tors must be made parties, subject to the proviso that an executor, 
Kving beyond the local limits of the jurisdiction of the Court, need not 
be made a party. 2 C.L.J. 484. U 
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Provided that the executors not proved their testator's wiU, and 
trustees, outside British India, need not be made parties," 

Principle of the proviso to this rule. 

(a) The general rule in actions for administration is that all executors who 

have proved, or all administrators, must be parties, either plaintiff or 
defendant, though one be aninfant. (Latch v. jL., L.R. 10 Oh. 46i) ; Be 
Dracup, W.N. (92) 43, D.O.P. 203, Annual Practice, (1908), O. XVI, 
r. 8 notes. V 

(b) Where an executor has not proved, he should not be made a party. Dyson 

V. Morris, 1 Ha. 413. W 

(c) An executor should not be made a party, unless he has intermeddled with 

the assets. Be Lovett, 8 O.D. 198 ; or has acted as an executor, 
Vickers v. Bell, 4 De.G-.J. and S. 274. X 

(c;^) An executor out of the jurisdiction of the Court, or a renouncing executor, 
is not a necessary party nor, semble, an absconding executor. (Drage 
V. Bartopp, 28 C.JD. 414). Y, Z 


3. Unless the Court directs other\^ise, the husband of a 
■a . j married trustee, administratrix or executrix shall 

Husband of mar- ’ . 

Tied executrix not to not as such he a party to a suit by or against 
loiu. 

(Note b). 

Old Act. 


This rule corresponds to S. 439 of the old Code. 

Distinction. 

The word trustee ” is newly inserted after “ married,” while the words ** as 
such ” also are newly inserted after “ shall not.” 


OEDER XXXII. 

Suits by os against Minobs and Peesons op Unsound Mind. 

1. Every suit by a minor shall be instituted i in his name by 
Miriy to sue by a person who, in such suit, shall be called the next 

next friend. f of minOI. 

(Note s). 

Old Act. 

This rule corresponds to S. 440 of Act XIV of 1882 which is as follows 

Every suit by a minor shall be instituted in his name by an 
adult person, who, in such suit, shall be called the next friend of the 
minor, and may be ordered to pay any costs m the suit as if he were 
the plaintiff. 

Difference between the old Act and the new. 

(1) The word adult before the word “ person ” is omitted. The word is un- 

necessary as, under rule 4 of this Order, nobody except an adult can act 
as next friend. 

(2) The last portion of the c^d Act, viz., and may be ordered .. ..plaintiff *’ is 

' also omitted. 
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(General). 


Cost by next friend. 

S. 440 of the old Code did not enjoin every next friend to pay, m every case,, 
ihe costs of an unsuccessful litigation . There must be a special order 
under that section enjoining the next friend to pay costs, and, without 
that, the decree could not be executed against him, so far as costs were 
coDcerned. 7 A.W.N. 129. N.B. — The provision relating to costs is 
omitted in this rule. A, B. 


(1) General. 


/. — “ Sbalt be instituted."' 


A minor may, during his minority, institute a suit through a duly qualified' 
guardian, 4 N.W.P. 125, (p 


(2) Dnty of Court. 

Absence of any objection by tbe defendanf^s pleader does not relieve the Judge 
from the duty imposed upon him of seeing that the minors are 
properly represented. 3 Agra Rep. 167. 1> 

(3) Permission to sue. 

Although the proper and regular manner of giving permission to sae on behalf 
of a minor is by a formal order recorded m the order sheet, neverthe- 
less, such sanction may be proved by express words or by implication. 
14 0, 159 * K 


EXAMPLES. 


In the following cases absence ot a formal order, when the intention of the Court 
to grant permission was clear, was held to be not a fatal defect : — 

(1) A minor, who had a certificated guardian, instituted a suit through a next 

friend other than the guardian. On the application of the next friend, 
notice was sent to the certificated guardian, but he showed no cause 
and the suit coutinued. 31 A. 7. F 

(2) In a suit by a minor through a next friend to set aside a sale by a certifi- 

cated guardian, notice was issued to the latter but he showed no cause. 
Without recording a formal order, the Court allowed the next friend to 
proceed. 5 A.L.J. 633. G 

(3) Where an uncle instituted a suit on behalf of a minor without obtaining 

formal permission of the Court, and the defendant denied the uncle’s- 
right to sue, and the Court, after framing an issue en the point,, 
decided that he had such right. 4 A. 1. H 

(4) Suit in Hamlatdar's Court. 

A minor may sue and he sued in the Mamlatdai's Court by his next friend or 
guardian ad litem, though no provision is made in the Mamlatdar’s 
> , Courts Act (III of 1876). 21 B. 88 ; 24 B. 238. 1 

(5) .Suit through next friend by person not really a minor* 

Where a suit is instituted by a person, alleging himself to be a minor, through, 
a next friend, when, in fact, on the date of the institution of the suit, 
he was not a minor, the suit should not be dismissed as the defendant 
can be fully indemnified by the payment of his costs. The proper 
course is for the defendant to apply to have the plaint taken ofi the 
file or amended, and if it be not amended, the next friend’s name may 
be treated as mere surplusage, and the suit allowed to proceed. 21 C, 
866. See, also, 23 C. 686 ; see contra 20 iA, 90. . JT 
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2 . (1) Where a suit is instituted by,- or on behalf of, a minor with- 


Where suit is 
instituted without 
next friend, pdaint to 
be taken oS the file. 


out a next friend \ the defendant may apply to 
have the plaint taken off the file, with costs to be 
paid by the pleader or other person by whom it 
was presented. 


(2) Notice of such application shall be given to such person, and 
the Court, after hearing his objections (if any), may make such 
order in the matter as it thinks fit. 


(Note s). 

.Act* 


This rule corresponds to S. 442 of the old Act. 

Difference between the old and the new Aots« 

Instead of the clause if a plaint be filed,” the clause “ where a suit is insti- 
tuted” is used, and the words “by the defendant” after the word 
“ person ’* in sub-rule (2) are omitted. 


(General). 

(1) Rule, when applicable. 

This rule refers to a case where the plaint, on the face of it, appears to have 
been tiled by a person who was a minor. 13 C. 189. ’ K 

(2) Incompetency to sue may be pleaded orally. 

Incompetency to sue is a defect not admitting of cute or palliation ; but that 
plea, being of a material preliminary nature, aud involving the plain- 
tiff’s loctis standi^ is admissible though pleaded orally for the first time. 
1 Agra Rep. A.C. 1. 


Where a suit.*,, by next friend.^'* 

<1) Procedure in original Court. 

(а) Where a minor sues without a next friend, the Courts, as a rule, strike the 

plaint off the file, only where it appears, on the face of the plaint, that 
It was filed by a porsou under age, or when it is proved that it was 
filed with the knowledge that the plaintiff was a minor, and with the 
intention of deceiving -the Court and evading the payment of costs in 
case the plaintiff fails. V?hen the fact of minority is a hmia fzde 
question of evidence, and the defendant’s allegation is found correct, 
then the usual course is to suspend all proceedings, and to allow 
sullicient time to enable the minor to have himself properly rep^:e- 
sentod in the suit by a next friend. X3 B. 7. M 

(б) An infant cannot sue except by next friend ; and, whore an objection is 

made on the ground of the disability of plaintiff, the suit might be 
dismissed. 6 M.H.C.R. 485. jj 

y{c) Where a plaintiff was found to be a minor, his suit was not dismissed, but 
he was directed to appoint a next friend to sue for him. 1 B.L.R. 
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/. — “ Where a suit.... by next friend^** ^(Concluded), 

(c2) A suit should not be dismissed by roason of the fact, that the plaint wa& 
presented by a person who was a minor at the time. The proper 
course is to give an opportunity for steps being taken to have a next 
friend brought upon the record. 11 0,0. 159. See. also, 7 O.C. 234 ; 
13 C, 189 , 21 C. 866 ; 23 0. 686 ; 19 M. 127 ; 30 C. 1021 ; 20 A. 162 ; 
20 A. 90. F 

(2) Procedute in appellate Court* 

(a) Where, on appeal, the Court was of opinion that certain minors were not 

properly represented in a suit brought by them, it declared all the- 
proceedings in the suit to be null and void, as far as the- minors were 
concerned, and, allowing the party acting as next friend to withdraw 
the suit with liberty to bring a fresh suit, returned the plaint. 11 0. 
738. O' 

(b) The mere fact, that one of the plaintiffs was a minor on whose behalf the- 

suit had not been instituted by a next friend, was no ground for 
reversing the decree of the Court of first instance in favour of all the 
plaintiffs. The decree of the lower Court must be set aside, and the 
suit must be restored to the file of that Court for retrial, after 
appointment of a next friend for the minor. 1 A.W.N, 150. R 


Guardian for the 
suit to be appointed 
by Court for minor 
defendant. 


3. (1) Where the defendant is a minor i , the 

Court, on being satisfied of the fact of his minority, 
shall appoint a proper person to be guardian ^ for 
the suit for such minor. 


(2) An order for the appointment of a guardian for the suit 
may be obtained upon application in the name and on behalf of the 
minor or by the plaintiff^ . 

(3) Such application shall be supported by an affidavit^ verify- 
ing the fact that the proposed guardian has no interest in the 
matters in controversy in the suit adverse to that of the minor and 
that he is a fit person to be so appointed. 

(4) No order shall be made on any application under this rule 
except upon notice to the minor and to any guardian of the minor 
appointed or declared by an authority competent in that behalf,^ 
or, where there is no such guardian, upon notice to the father or 
other natural guardian of the minor, or, where there is no father or 
other natural guardian, to the person in whose care the minor is, and 
after hearing any objection which may be urged on behalf of any 
person served with notice under this sub-rule. 

(Notes). 


oxa Act. 

Sub-rale (1) corresponds to the 1st para of S. 443 of Act XIV of 1882, which was- 
as follows 

Where the defendant to a suit is a minor, the Court, on being satisfied of the 
fact of his minority, shall^ appoint a proper person to be guardian for 
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the suit for such minor, to put in the defence for such minor, and 
generally to act on his behalf in the conduct of the case. 

Sub-rules 2 and 3 correspond to the 1st para of S. 4:56 of Act XIV of 1882, The 
language of the new Act is the same as that of the old, with the except 
tion that instead of the words “ shall ” and “ controversy ” in sub- 
rule (3) in the new Act, the old Act had “must” and “question’*' 
respectively. 

Sub- rule i is new, and based on S. 443 of the old Act. The object of this new 
sub-rule is to ensure that notice should reach one interested in the 
minor’s welfare. 

GENEEAL. 

I.— -Decree against minor not properly represented. 

(1) Effect of such decree. 

(а) The provisions of rules 3 and 4 as to the appointment of a guardian ad litem 

are imperative, and where those provisions are not substantially com- 
plied with, the minor is not properly represented and any decree which 
may be passed against him is a nullity, A.W.N. (1905), 229. S* 

(б) A decree obtained against a minor, and his property represented by an un- 

authorised guardian, may be set aside by a lawful guardian without 
imputation of fraud or collusion ; and such decree will have no effec 
as against the minor and his property. 1 Agra Eep.A.O. 175. T' 

(c) A minor can bring a suit to set aside a decree passed against him in a suit 

where he was represented by his guardian, only in cases where fraud 
or negligence is proved on the part of the guardian. 24 B. 647, See, 
also, 22 0. 8 ; 19 B. 571. U 

(d) (i) The omission by the guardian ad Utem to appeal on behalf of the minor 

from a decree passed against him, notwibhsitanding that there were 
excellent grounds, both in law and on the facts, for an appeal 
amounted to gross negligence on the part of the guardian, and it would 
be contrary to law and equity to hold the minor bound by the decree. 
35P.B. 18J8. 

(ii) If the omission by a guardian to plead a defence is fraudulent or amounts 

to gross misconduct, the decree may be avoided. 6 O.L.J, 448. See, 
also, 3 O.L.R. 17. W 

(iii) If there has been gross negligence on the part of a next friend in the 

conduct of a suit, the decree may be successfully impeached by the 
infant. 6G.L.J.448, See 22 0. 8. ^ 

(iv) The test is, whether the inaction of the guardian amounted to neglect of 

duty, or was in the best interests of the infant. It is not every kind of 
negligence nor any amount of negligence which would render proceed- 
ings, otherwise regular and proper, liable to be opened up. It must 
be such negligence as leads to the loss of a right, which, if the suit 
had been conducted or resisted with due care, must have been success- 
fully asserted. 6 C.L.J. 448. See 5 O.W.N. 68. Y 

(v) It is not sufficient for the minor to allege that the suit was not defended 

by the guardian ad litem ; it ought to be alleged and proved that an 
available good ground of defence was not put forward at the hearing, 
by the omission of the guardian to appear at the trial, 6 O.L.J. 448. 
See, also, 12 0. 69 ; 2 C. 283 ; 26 W.E. 449. % 
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GENERAL — {Continued). 

I.—" Decree against minor not properly represented— (Oonciudai). 

(«) Where certain minor defendants were represented by their mother and 
guardian, in the original suit as also in the review petition, and the 
petition for review was discharged with the express direction that the 
applicant’s proper remedy was by way of suit and not by way of 
review, a suit by minors through a new next friend, their mother and 
former guardian dd litem being impleaded as a defendant, lies to set 
aside the decree on grounds other than that of fraud. 8 O.L.J. 266. 
But see 2 C.L.J. 508. 

<(2) Evidence. 

Where a minor challenges the validity of a decree passed against him, he must 
establish, either that he was not properly represented in the suit, or 
that the guardian ad litem appointed by the Court was guilty of gross 
negligence in the conduct of that suit. 10 0.0. 321. B 

iB) Effect of decree where properly represented. 

As a general rule, if a minor is properly represented in a suit or proceeding by 
a next friend or guardian ad litem and there is no fraud, collusion, or 
gross negligence, on the part of the next friend or guardian, the minor 
18 as much bound by the deciee or order passed in such suit or 
proceeding, whether it was for his benefit or not, as if he were of full 
age. 11 0.0. 819. £ 

(i) How decree against minor can be set aside. 

(o) Where a decree is passed by the Court, upon an adjudication of the merits of 
the case, no separate suit will lie to set aside such decree except when 
the decree is impugned on the ground of fraud, the only remedy of 
the minor being by an application for review. 34 0. 83. See, also, 8 
C.L.J. 266. D 

(5) Where the Court comes to no decision on merits, but a decree is passed 

simply upon compromise, a suit will lie to set aside the decree upon 
grounds other than fraud. 34 C. 83. See, also, 8 C.L.J. 266. E 

<5) Duty of Court. 

(a) For the purpose of finding out whether a guardian was guilty of laches or 
fraud in previous proceedings, the Court has power to go into them 
and to form its own conclusions regarding them. 35 P.R. 1898. P 

(6) In a suit by certain minors to set aside a decree passed against them 

impugning the bona fides of the guardian ad litem in the suit in 
which the decree was passed, the Court was not justified in refusing to 
go into the question, whether the transaction impeached by the 
minors could be upheld against them, subject to any defence by the 
defendants not based upon the mere form of the suit. 72 P R. 1887 G 

11.— Appointment of guardian after limitation. 

(a) Where the appeal was filed within time, but the guardian ad Hiem of the 
defendant-respondent was not made a party to the appeal, until after 
the period of limitation for filing such appeal had expired, the appeal 

, , was not for this reason time barred. A.W.N. (1907), 290 = 3 M.L.T. 58. 

See, also, 4 A. 37. 
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GENERAL — {Concluded) . 

il. — Appointment of guardian after limitation— (Concluded). 

(6) When an application for the appointment of a guardian ad litem is made 
within reasonable time after filing the plaint, the suit is not to be 
held barred by limitation, owing to the application having been made 
at the time when the suit was barred, provided the plaint was filed 
within the limitation period. 31 P.L.R. 1901. See, also, 18 P.R. 1901.1 

(c) The Code does not lay down a rule that the application, for appointment of 
a guardian ad litem to a minor defendant, shall be filed with the plaint 
and form part thereof. A suit against a minor must, therefore, be 
deemed to be instituted when the plaint was filed, and not when the 
application for the appointment of guardian ad litew. was made. 31 P. 
L.R. 1901. See 4 A. 37 ; 18 P.R. 1901. J 

III. --Duration of guardian’s authority. 

(а) A guardian ad litem duly appointed in a suit against a minor is not functus 

officio on a decree being passed in the suit in which he was appointed. 
He holds office until removed by death or the act of the Court. 115 
P.R. 1885. K 

(б) As the authority of a guardian ad litem does not cease with the passing of 

the decree, all applications on behalf of the minor, arising out of, or 
connected with, the suit, e,g,, an application for review of judgment, 
must be made by the constituted guardian. 116 P.R, 1886. L 

IV.~ Service of summons on minor defendants. 

Rules 11 and 13 of Order V are controlled by these rules and do not apply to a 
case where some of the defendants are minors ; but, even assuming 
that those rules would apply, it was bold that there was no proper 
service of summons, either personal or substituted, upon the minors 
under either of those rules, where no guardian ad litem was appointed, 
and there was no personal service on the minors or upon any guardian 
ad litem, but summons was ajffilxod to the place of business of the firm 
of which the minors were partners. 26 C. 267. M 

V. -Position of guardian ad litem. 

The position of a guardian ad litem of a minor being that of a trustee, ho is 
bound strictly to act in the interests of the minor, and he has not the 
liberty, as long as be retains his position, of abandoning the case as he 
would have were it his own, unless such abandonment is clearly in the 
interests of the minor. 36 X^.R. 1898. N 

/ — “ Where defendant is a minor.* ^ 

Minority pleaded as defence— Frocednre. 

(u) When minority is pleaded as defence to an action, a guardian should bo 
appointed for the defendant for an enq,uiry under r. 3 and a 
preliminary issue should bo framed and tried as to whether defendant 
is or is not a minor. 16 M. 344. 0 

(5) If the defendant is found to be a minor, a guardian for the suit should be 
appointed for him ; but if be is found not to be a minor, the guardian 
, appointed for en<iuiry under r. 8 should cease to act, the defendant 
conducting his own case. 2 M, TjJ, 215. P 
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2.—“ Shall appoint a proper person to be guardian.'^ 


(1) Appeal. 

An order appointing a guardian ad litem to a minor, where the litigation 
aSeots the property of the minor and there exists a duly constituted 
guardian of the property, is an appealable order. 11 A.W.N. 42. Q 

(2) Notice is not appointment. 

(а) Mere notice to a person of the proposal to appoint him as guardian ad litem, 

when he does not appear, is not sufficient appointment. 24 A. 253=22 

A.W.N. 76. R 

(б) Where there has been no appointment of a guardian ad litem to certain 

minor defendants in the manner prescribed (mere notice of the 
proposal to appoint being quite insufficient), the minors were entitled 
to have the decree set aside as against them. 24 A. 383=1902 
A.W.N. 76 ; see, also, 14 C. 204 and 6 C.L.R. 69. S 

(3) Effect of not appointing proper guardian. 

{a) This rule is imperative ; where a proper guardian ad litem is not appointed, 
the decree will not be binding on the minor, e.g., where the 
certificated guardian of a minor mortgaged the minor’s house as his 
own, and in a suit by the mortgagee had the minor brought on record 
with himself as guardian, and allowed a decree to be passed by default, 
the decree was a mere nullity as regards the minor. 28 A. 137=1905 
A.W.N. 237 = 2 A.L.J. 615; see, also, 9 O.W.N. 201 (P.C.) = 2 A L.J. 
71=32 I. A. 23=7 Bom. L.R. 1, But see 30 0. 1021. T 

(6) Where no guardian ad litem had been appointed by the Court for a minor 
defendant, but the uncle of the minor, who was also a defendant, con- 
fessed judgment for the minor defendant also, a decree passed upon 
such confession will not bind the minor. 17 P.K. 1899. U 

(4) Proper guardian. 

A minor is properly ropresented in a suit by a guardian, who is appointed by a 
Court, after satisfying itself that the latter has no interest in the 
matter in question, adverse to that of the minor, and that he is fit to 
be appointed. lA.L.J. 130. Y 

(5) Proper appointment^though no formal order. 

(o) A defect in following the procedure prescribed by this rule is not necessarily 
fatal to the proceedings. Where in a suit against the minors, the 
minors are represented by their mother, though no formal order 
appointing her guardian is drawn up, and no attempt is made to 
serve tUe summons upon the minors personally or upon their mother, 
a purdanashin lady, before serving it upon the only adult mala 
member and the karta of the family, these defects in procedure, if 
they have not prejudiced the minors in any way, are mere 
irregularities, and would not have furnished grounds for reversing the 
proceedings in the former suit, if they had been raised in appeal in 
that suit, and much less by a fresh suit. 5 Bom. L.R. 822 ; see, also, 
7 C.W.N. 774 ; 30 C. 1021 ; 30 I.A. 182. W 

(6) The want of a formal order appointing a guardian ad litem was not fatal to 
the suit, when it appeared on the face of the proceedings that the 
Court had sanctioned the appointment. 14 C. 204. See, also, 26 • 
C. 267. W 1 
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2.—“ Sbalt appoint a proper person to be guard Jan.^'-^^Concluded), 

(c) Where the mother of a minor is allowed by the Court to act for her son, it - 
is a fair inference that she was appointed guardian by the Court, even 
though there is no formal order in the record so appointing her* 
8 O.L.J. 31. X 

(6) No proper appointment — no formal order. 

(а) It cannot be presumed, from the mere fact that the Court referred the case 

to arbitration on the representation of one of the defendants, that 
the Court gave permission to that defendant to represent the remain- 
ing minor defendants, as such permission must be formally recorded 
by the Judge, it being an act of judicial discretion which is necessarily 
open to appeal. 100 P.E. 1882. But see 166 P R. 1889 and 67 
P.R. 1897. Y 

(б) Where no order constituting the mother of a minor defendant guardian 

ad litem was passed by the Court, but the mother after filing a written 
statement on behalf of the minor, did not enter appearance afterwards 
and the case was decreed cjc jparie, and an appeal on the minor’s behalf 
by a person said to be a relation of the defendant was also rejected, 
held^ the minor was not properly represented, and he was not bound by 
the decree. 4 P.L.R. 1901. Z 

(c) Where one of three defendants agreed to refer a case to arbitration in the 
name of all, the remaining defendants being his minor nephews, and ' 
the Court, without passing an order appointing him guardian ad liiem , . 
or expressly recognising him as such guardian, referred the case to the 
arbitrators named in the agreement, the minors were not bound by the 
reference to arbitration, as it was the duty of the Court to appoint a 
guardian ad litem on behalf of the minor defendants, when the fact 
that they were minors was brought to its notice. 100 P.R, 1882. A 

3, — ‘Mil order for the appointment,, by tbe ptaintiff," 

Duty of Court — Notice to appoint. 

(а) The fact that an order appointing a guardian ad litem^ at the instance’ 

of the plaintilT was made ex parte^ was not necessarily fatal to the suit, 
unless it could bo shown that the minor had in any manner been 
prejudiced thereby. 14 C. 204. B 

(б) Although the appointment of a guardian ad litem is left to the discretion of 

the Court, it is always desirable that the appointment at the instance 
of the plaintiff should not be made, unless tbe minor or his friends and 
relatives m whose care he may be, failed to move the Court for that 
purpose, within a reasonable time after receiving nonce of the institu- 
tion of the suit. 14 0. 204, C 

“ Shall be supported by an affidavit,"'' 

Before appointing a guardian ad litem to a minor, it is the duty cf the Court to 
see that the provisions of the Code relating to the appointment of the 
guardian are duly complied with. There must, in such cases, be an 
affidavit verifying the fact, that the proposed guardian has no interest 
adverse to the minor, and is a fit person to be appointed. Where there 
has been no such enquiry at all as to the fitness of the guardian, his- 
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Shall be supported by an affidavit.'^ — {Conchided), 

appointment is not good m law, and the minor cannot be said to he 
properiT' represented, and the decree, if any, passed against the minor 
m such a suit is not binding on him. 10 0.0. 321 ; see, also, 9 A. 340 ; 
25 A. 59 ; 9 0.0. 97 ; 12 B. 18 ; A.W.N. (1894), 141 ; 16 I.A. 196 ; 28 A. 
137 ; 23 A. 458 ; 18 A. 373 : 23 B. 287 ; 11 B. 130 ; 24 A. 383 ; 22 0. 8 ; 
30 0. 1021 ; 6 0.0. 197 ; 33 I.A. 128. 0 

4 , (1) Any person who is ot sound mind and has attained 
majority ^ may act as next friend of a minor or 

Who may act as , . 

next friend or be ap- as his guardian for the suit t 

pointed guardian for Provided that the interest of such person is 

the suit. *• 

not adverse to that of the minor 2 and that he is 

not, in the case of a next friend, a defendant, or, in the case of a 

.guardian for the suit, a plaintiff. 

(2) Where a minor has a guardian appointed or declared by 
competent authority 3, no person other than such guardian shall act 
,as the next friend of the minor or be appointed his guardian for the 
suit unless the Court considers, for reasons to be recorded, that it is 
for the minor’s welfare that another person be permitted to act or be 
appointed, as the case may be. 

( 3 ) No person shall without his consent be appointed guardian 
Tfor the suit 

( 4 ) Where there is no other person tit and willing to act as 
guardian for the suit, the Court may appoint any of its officers to be 
such guardian and may direct that the costs to be incurred by such 
officer in the performance of his duties as such guardian shall be 
borne either by the parties or by any one or more of the parties to 
the suit, or out of any fund in Court in which the minor is interest- 
ed, and may give directions for the repayment or allowance of such 
costs as justice and the circumstances of the case may require. 

(Note s). 

01a Act. 

Sub-rule 1 corresponds to 8s. 445 and 467 of Act XIV of 1882. 

A7iy person being of sound mind and full age may act as next 
friend of a niinor, provided his interest is not adverse to that of such 
minor and he is not a defendant in the suit, — [8, 446 of the old 
Code), 

A co-defendant of sound mind and of full age may be appointed 
guardian for the suit, if he has no interest adverse to that of the 
minor] but neither a plaintif nor a married woman can be so 
appointed. —(S. 457 of the old Code). 

SuVrules 2 and 3 are new. 
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Sub-rule 4 corresponds to the Sind para of S. 456 of the old Act . — 

“ Where there is no other 'person jit and, willing to act as 
guardian for the suit, the Court may appoint any of its officers to 
be such guardia7i. Provided that he has no interest adverse to that 
of the minors — (S. 4i66 of the old Code). 

Difference between the old Act and the new. 

(1) A married woman could not be guardian ad hiem for the defendant under 

the old Act ; but that disability is removed by the present Act'. 

(2) The provision in sub-rule 4 as to costs is new, 

(3) The proviso in the 2nd para of S. 45G of the old Act, that the Court officer 

appointed as guardian should have no interest adverse to that of the 
minor, is omitted in sub-rule 4 : but that provision is unnecessary, as 
there is a general provision in sub-rule 1 that the interest of the 
person appointed as guardian, whoever he be. should not be adverse to 
that of the minor. 


(General). 

Effect of incorrect description of parties. 

(a) Where, in a suit by a- mother on behalf of certain minors, the description of 

the plaintiff in the plaint and in appeal was given as “ S.B,, widow of 
the late C.B., mother and guardian on behalf of the minors, S. and K., 
plaintiff,” and S.B., widow of the late O.B., mother and guardian of 
S. and K., minors, appellant,” held, that the proceedings were bad in 
law, the plaint not having been framed in accordance with the provi- 
sions of r. 1. 11 O.L.R. 15, B 

(b) Where, on a construction of the plaint and the pleadings, it is found that 

the minor is the real plaintiff, the mere fact that he is not properly; 
described is no ground for setting aside a decree passed in the suit. 
14 C, 159. F 

(c) Where, in a suit against certain minors, an issue was raised and it was found 

that one, G, represented them as guardian for the suit and the decree * 
expressly named them as sued by G, their guardian, Jieli, the minors 
were expressly made parties and were properly represented by G. 
20 B. 534. * G 

{d) Where, in a suit against certain minors, the defendants were described in 
the plaint as “ S, widow of C, deceased, mother and guardian of the 
minors ” and, at the time of filing plaint, the plaintiff applied for and 
obtained an order making S guardian ad litem for the .minors, held, ihe 
minors were not parties to th,e suit ; the order making S guardian ad 
litem was not made in a suit in which the minors were defendants ; 
and the suit must he dismissed as against the minors. 11 0. 402. H 
{e) In a suit for declaration that an adoption was invalid, the defendant was 
described in the plaint as “M, the mother of S, a minor,’* S being the 
alleged adopted boy ; held, the suit could not be treated as one against 
the minor. . The minor ought himself to have been made and been 
described as defendant, some other person being named as guardian. 
12 B.L.R. Ap. 2. See, also, 20 W.R. 48. I 

( /) The fact that a suit is brought by A for self and as guardian of a minor 
is not conclusive evidence that the minor is not so far a party to tho suit 
as to, be bound by the decree. 3 C.L.R. 17. See, al^o, 11 C. 509* J. 
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General — (Concluded). 

(g) Where a minor widow, sued as the heir of the deceased husband, was des- 
cribed in the plaint decree as ‘‘the deceased debtor R. A. ’s heir and 
minor widow B.B., mother and guardian A.D.,” and the plain tifE 
obtained no order for the appointment of a guardian ad litem, held, 
minor was neither a party to the original suit nor to the decree, and 
no property of the minor passed upon a sale in execution of such 
decree. 14 G, 7.54. K 

'(h) One of the defendants was described in the plaint as guardian on 

behalf of her own minor son, S.O.,” and the Court, upon presentation 
of plaint, directed the plaintiff to produce an affidavit that the minor 
defendant was under the guardianship of the mother. An af&davit was 
produced accordingly. The suit was thereupon registered and, on sum- 
mons to defendants, N.O. filed a written statement alleging that she 
held the land in suit on behalf of the minor ; held, having regard 
to the order of the Court and the allegations in the plaint and written 
statement, the suit was substantially brought against the minor, and 
the error of description in the plaint, being one of mete form, could not, 
without proof of prejudice, invalidate a decree against him in the suit. 
14 C. 204. li 

(i) A sale-certificate expressed a rent decree to have been made against R, the 
widow and heiress of K and the mother of a minor son, name unknown. 
This description, though irregular, showed that in substance the suit 
was against the infant. 20 C. 11. ^ 

/ . per son. ..majority. * ' * 

A. — Married woman. 

(1) Married woman may be appointed. 

A married woman may act as the next friend of an infant plaintiff. 17 0. 488 ; 
overruling 11 0. 733. ^ 

(2) Harried woman should not be appointed. 

(a) Where, on the father’s refusal to act, the mother of certain minors was 

appointed guardian ad litem for them, the minors will not be affected 
by a decree in the suit, as the mother, being a married woman, was 
incapable m law of acting as their guardian, irrespective of any ques- 
tion of fraud. 23 A. 459=21 A.W.N. 147. 0 

(b) A woman whose husband is alive but non compos vientis cannot be appoint- 

ed guardian ad litem of her minor son. 4 A.L.J. 698=A.W.N. (1907), 
243 ; see, also, 23 A. 459. ^ 

. (c) The appointment of a married lady as guardian ad litem of a lunatic is 
illegal and a decree passed against a lunatic thus represented is in- 
operative and must be set aside. 3 A.W.N. 90, 9 

, (d) A decree against a Hindu minor under the guardianship of his mother — 
the father being alive — is not binding on the minor. 23 A. 459=21 
A.W.N. 147. See, also, 18 C. 656 ; 16 I.A. 195 ; 11 B. 130 ; 12 B. 18 ; 
6 N.W.P. 98 ; 14 A.W.N. 141 ; 12 0. 69. R 

t (e) The appointment as guardian ad litem of the mother of certain minor de- 

fendants who was a married woman, was illegal being contrary to the 
provisions of S. 4 of the old Code, and the suit must, therefore, be 
decided afresh after the appointment of a new guardian. 6 O.L.J. 36.S 
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l.~-^*Any person . . majority, * •--{Continued). 

A.— Married woman— (Co»c/wded). 

(/) In no case can a married woman be appointed as guardian ad litem, and 
any apparent appointment of her as guardian is not a mere irregu- 
larity. 4 A.L.J. 698=A.W.N. (1907), 243. But see 29 M. 58=al6 M. 
L.J. 14. T 

Note.— But the prohibition of married woman is removed by the present Act 
and the above rulings are therefore no longer law. 

(3) Appointment of married woman— mere irregularity. 

(<x) The appointment of a married woman as a guardian ad litem for a minor 
defendant is, though a departure from the Code, a mere irregularity. 
29 M. 58 = 16 M.Jj.J. 14 ; see, also, 30 I. A. 182. U 

■(b) Where a married woman who was appointed guardian ad litem for a minor 
defendant entered into a compromise with leave of the Court, and no 
collusion or fraud between such guardian and the plaintiS was proved, 
the compromise will not beset aside on the sole ground of the guardian 
ad litem having been a married woman. 29 M. 58 = 16 M.L.J. 14. Y 

<4) Minop respondent— Whether married woman can be guardian. 

The question was raised whether the mother, a married woman, could be guar- 
dian for a minor respondent in appeal, though she was the next friend 
of the minor plaintiff in the original Court. The Chief Court, how- 
ever, did not take up the matter of its own motion, as the appellant 
elected to proceed with the appeal with her as guardian. 144 P.L.R, 
1906. W 


B.— Minors under Court of Wards. 

(а) Representation by a Collector of all minor sons of a deceased Zemindar as 

their guardian ad litem under order of Court is adequate, even though 
the Collector can treat, under Regulation V of 1804, only the particular 
minor, on whose behalf the Court of Wards was then managing ihe 
Zemindari, as their proper Ward. 17 M. 316. X 

(б) Where a minor Zemindar was represented in a survey enquiry by a 

Manager of his estate appointed by the Court of Wards under S. 6 of 
Regulation V of 1804, the Zemindar was bound by the decision of the 
Survey Officer. 11 M. 309. y 

(c) A suit by one of the minor sons of a deceased Zemindar, on his attaining 
majority, to set aside the sale of a portion of the Zemindari property 
attached in execution of a decree passed in suit in which he was 
adequately represented by the Collector, (who was appointed guardian 
ad litem under order of Court) is barred by S. 47, r, 92 of 0. XXI of 
the Code. 17 M, 316. Z 

{d] Where a Manager, appointed by the Court of Wards, sued on behalf of an 
infant, a technical objection to the Manager's authority was over- 
ruled. 10 0, 627 = 11 1, A. 26. A 

(e) A Collector can be the next friend of a minor plaintiff (Zemindar) when the 
Court of Wards authorises him, there being nothing in the Madras 
Regulation (V of 1804) to restrict the duty of conducting a suit as next 
friend to the Manager appointed under S. 8 of that Regulation, 13 
M, 197. B 
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“ Any person*. majority,** --(Concluded), 
C.— Others as guardians. 


(1) Any person. 

(а) An application for leave to appeal to Her Majesty in Council might be made 

by any person as the next friend of the minors, even though some 
other person was the guardian ad litem, 4 O.C. 98, C 

(б) A volunteer guardian has no right to sue on behalf of a minor ; the accord or 

refusal of permission to sue is a matter in the discretion of the Court. 
10 0. 102 = 12 C.L.R. 405. I> 

(2) Foreign guardian. 

(а) Where a suit was brought by the agent of a minor’s guardian appointed by 

H.H. the Gaikwad of Baroda, it was ordered that the proceedings 
should be amended by describing such agent as the nest friend of the 
minor, in which capacity he was then permitted to sue, 7 Bom. H. 
O.R. 7. E 

(б) A foreign guardian will not be recognised in the Courts in Bombay in a suit 

brought by such guardians to recover, on account of a minor, profits- 
arising from immoveables. 7 Bom. H.G.R. 7. F 

(3) Muhammadan uncle. 

The rule of Muhammadan law that an uncle cannot be guardian of the property 
of a minor is no bar to his representing his minor nephew as next 
friend in a suit. 6 C.L.R. 413. Of 

(4) Persons whose acts are called in question. ^ 

(c() A Court should not appoint as guardian ad litem a person whose act is 
called in question in the suit, even though it is a case to which r. 4 
applies. 11 O.C. 319, H 

(6) But a minor cannot be held to have been not properly represented merely 
because the Court appointed, as his guardian ad litem, a person whose 
act was called in question in the suit. U 0.0. 319. T 

(5) Surbarakar. 

A surbarakar oauuot sue on behalf of a minor without permission of the Court 
or a certificate under Act XL of 1858. 3 Agra Rep. 220. J 

2.—“ Interest of such person is not adverse to that of the minor.'* 

(a) A suit was filed against a certain person in her own capacity and as guar* 

dian of some minors and a decree obtained against all. On appeal, it 
appeared that her interest was adverse to that of the minor, that she- 
bad not been appointed guardian with her consent and that she did 
not in fact defend the suit on behalf of the minors. The appellate 
Court struck off her name as guardian of the minors and upheld the 
decree against her personally. The plaintiff preferred a second appeal 
making her a respondent in her own capacity and as guardian of the 
minors. Subsequently another person was appointed guardian after 
notice to all the parties. Reid, under these* circumstances, the Court 
should act on the analogy of rule 5 (2) and remand the suit, so far as 
the minora were concerned, for retrial ab hjitio. 13 A.W.N. 104. K 

(b) A suit to set aside a decree cannot be brought on behalf of a minor on the 

ground that his guardian ad litem bad some iuterest adverse to the 
minor’s. 1 A.L.J. 130. L. 
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J.— “ Where a minor — by competent authority 
A.— Cases under Act XL of 1858 (Bengal). 

(flt) Rule 1, read with S. 3 of Act XL of 1868, does not make the receipt from the 
Court of a written permission to sue, compulsory upon the next 
friend of an mfapt plaintiff. 12 C. 131. M" 

(b) Where a suit is brought; in violation of r. 1 or of the provisions of Act XL of 
1858, the proper course for the Court is to return the plaint in order 
that the error may be rectified. 10 C. 102=12 C.L.R. 405. N 


(c) For a decree to be binding on a minor subject to the provisions of Act XL 

of 1858, he must be represented m the suit by some person who has 
either taken out a certificate, -or has obtained the permission of the 
Court formally recorded, to sue or defend on his behalf without a certi- 
ficate. 5 0. 450=5 C.L.R. 361. O 

(d) The effect of S. 3 of Act XL of 1858 read with r, 1 that a minor plaintiff 

must not only always sue by his next friend, but, when the suit 
relates to the minor’s estate, the person representing the minor must 
either hold a certificate under the Act, or must obtain the sanction of 
the Court for the suit to proceed. The mere admission of a plaint, by 
the Court, does not sufficiently indicate that sanction is accorded. 
10 C. 134=13 C.L.R. 369. See contra 22 W.R. 625. F 

(e) Where the mother of a minor, not holding a certificate under Act XL of 

1858, was sued on the minor’s behalf and was allowed by the Court to 
answer for the minor, though she did not obtain permission to defend, 
it must be inferred that the Court had given her permission to defend' 
the suit, as required by S. 3 of Act XL of 1858, and therefore the decree 
was binding on the minor. 4 A. 177 =1 A.W.N, 176. Q' 

(/) Where a Court, , to which ai^plication is made under S. 3 of Act XL of 1858 
for a certificate, has passed orders that the applicant is entitled to a 
certificate, he then substantially obtains it. Where, therefore, a minor 
is represented in a suit by one who has been so adjudged, but to whom 
a certificate has not been issued, the absence of the certificate was not 
such an irregularity as entitled the minor, on attaining majority, to- 
have the proceedings set aside on the ground that he had not been 
properly represented. 17 C. 347 = 16 I. A. 195. R 


(g) A suit can be prosecuted or defended by a relative on behalf of a minor 
without a certificate under Act XL of 1868, when the subject-matter 
of the suit is of small value. 3 B.L.R, Ap. 180, a 


(h) Where a suit was instituted by a mother, as next friend of a minor, the 
defendant could not properly bo allowed to object for the first time in 
second appeal, that no formal sanction had been given under S. 3 of 
Act XL of 1858 to the mother suing ■ without a certificate under the 
Act, though it would be a ground of second appeal, had it been raised 
below and overruled. 62 P.R. 1888. T 




The mere omission to pass a formal order, granting the permission contem- 
plated by S. 3 of Act XL of 1868, is not a fatal defect justifying the dis- 
missal by the appellate Court of a suit which has proceeded to judg- 
ment in the first Court without obj’eotion by the defendant. It is 
only a mete irregularity. 166 P.R. 1889. See, also, 1 C, 159; 


9 A. 508 ; 67 P.R. 1897, 


U 


4377 104 
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J.— “ Where a minor., by competent authority.** — (Continued). 

A.— Cases under Act XL of 1858 (Bengal)— (CowcZ««ded). 

(j) S. 3 of Act XL of 1858 contains no express provision as to the mode m 
which the necessary permission should be recorded. It may be implied 
from the action of the Court in tacitly accepting the plaint and allow- 
ing the case to proceed. 166 P.R. 1889, Y 

(A:) Under S. 3 of the Bengal Minors Act (XL of 1858), the Civil Court has no 
power to refuse to admit a person, who has obtained a certificate under 
the Act, to defend a suit on the minor’s behalf as guardian of such 
minor. 7 A. 914=5 A.W.N. 294. W 

(Z) A stranger cannot bring an action on behalf of a minor without a certificate 
under Act XL of 1858* 3 Agra Hep. 92. X 

(w) Where, on the date of the institution of the suit, the defendant was over 
18 years of age and he did not enter any appearance in the suit, a 
person who, subsequently, got a certificate under Act XL of 1858 for 
the defendant ought not to be made a defendant. 9 O.L.R. 213. Y 
(n) Neither the Civil Procedure Code, nor the proviso to S. 8 of Act XL of 1858, 
gives a plaintiff any power to institute a suit against a person named 
by himself as guardian ad litem on behalf of a minor, nor do they 
give to the Court the power of transferring, by a mere order made ea 
' garter an irregular proceeding into a suit against the minor. 11 C. 402.Z 

B.— Cases under Bombay Minors Act (XX of 1864). 

'(fl) Bombay Minors Act (XX of 1864) does not apply to minors, who are not 
resident within the Presidency of Bombay. 7 Bom. H.C.B. 7.\ k 

'(6) A widow without a certificate of administration, under Act XX of 1864, is 
precluded from bringing a suit in her own name in respect of her 
minor son’s property. 12 Bom. H.O.R. 17. B 

(c) The Political Agent, Southern Mahratta country, who was appointed b> 
the Government to manage the estate of the chief of Mudhol has no 
authority to sue on behalf of the minor with regard to property in 
British India, without obtaining a certificate of administration under 
the Bombay iMinors Act, 11 B. 53. C 

>(d) Where, in a suit against a minor, whose estate was administered by the 
Collector, he was represented by his mother and guardian, held, he 
was not properly represented as required by S, 2 of Act XX of 1864, 
and that he was not bound by the proceedings in the suit. 11 B. 
130. D 

'(e) There is nothing in the Minors Act (XX of 1864) to prevent the institution 
of a suit by the next friend of a minor, who has not obtained a certifi- 
cate ofjadministration to the minor’s estate, but who claims no right 
to have charge of the minor’s property, asking for a declaration of the 
minor’s rights, and for an order directing the defendant to pay money 
he owes to the minor into the principal Civil Court of the District. 
9 Bom. H.C.R. 810. B 

»(/) S. 2 of Act XX of 1864 does not prohibit a person from bringing a suit 
against a minor, until a certificate of administration has been granted. 
He may properly bring his suit, but immediately after doing so, he 
should apply to the District Judge foe the appointment of an adminis- 
trator, and it is competent to the District Judge under S. 8 of the Act 
to make that appointment. 11 Bom. H.C.R. 21. F 
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‘ Where a minor ,. . . i&y competent authority.'' — (Contmued), 

B. —Cases under Bombay Minors Act (XX of i864).—{Oonchided). 

{g) A father suing on behalf of his minor son entitled to property in his own 
right must obtain a certificate of administration under Act XX of 186i. 

6 Bom. H.O.ii- 25(h G 

(h) Proceedings to file and enforce an award are of the nature of a suit, within 

the meaning of S. 2 of Act XX of 1864 ; and a minor must be 
represented in such proceedings by a person holding a certificate of 
administration. 9 Bom. H.C.R. 289. H 

(i) No certificate is necessary, where three brothers of a joint Hindu family 

sue in their own names and on behalf of a minor brother to set aside 
an alienation of family property by their deceased father. The 
manager of the family should be allowed to proceed with the suit as 
next friend of the minor with permission, if necessary, to amend the 
plaint accordingly. 8 B. 395. I 

J[j) Where there is a next friend of a minor willing and competent to act for 
him, such next friend may file a suit on his behalf, or continue one 
already filed without a certificate of administration. In the event of a 
decree being passed in the minor’s favour, the Court can, in the 
absence of an administrator under Act XX of 1864, make suitable 
arrangements for the security of the minor’s estate, such as, by 
appointing an administrator under the Act. 8 B. 239. J 

,{K) Act XX of 1864 is not superseded by Act X of 1877. A certificate is 
necessary, where a widow claims to have charge of property in trust for 
minors exceeding Rs. 260 in value. If there was any pressing necessity 
(owing to the operation ol the law of limitation), it was competent to 
the Court to accept the plaint and stay proceedings until she had 
obtained a certificate. 3 B. 149. K 

.(Z) The minor cannot be said to be properly represented in a suit, where the 
guardian purporting to represent him had not obtained a certificate 
under Act XX of 1804. 12 B, 18. h 

( 77 i) A suit against a minor, whose estate exceeds Rs. 250 in value, cannot be 
proceeded with, unless he be represented by a person holding a certificate 
under Act XX of 1864. The plaintiff may apply to the District Judge 
to appoint an administrator, if none has been so appointed. C Bom. H. 
C.R. 219. M 

(n) As the right of a friend to institute a suit on behalf of a minor is under the 
control of the Court, and as the Minors Act, by sections 3-^7, enables 
a friend of the minor to protect his interests by applying for the 
appointment of a fib person to have charge of the property of the minor 
and to protect his estate, the proper course for a Court, to which a 
plaint on bohalf of a minor is presented by a friend, is either to refuse 
to accept the plaint, when there is no pressing necessity for its accept- 
ance, or in case such pressing necessity exists, to accept the plaint and 
stay proceedings until the plaintiff has duly obtained a certificate under 
the Act. 9 Bom. H.C.R. 310. N 

C.— Applicability of rule In case of other g:uardians. 

<a) This rule does not apply to all guardians, as 6,p., it cannot apply to natural 
guardians. 31 B. 413 a9 Bom. ID.R. 663. O 
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3 . — “ Wherea minor .by competent aatbority." — [Concluded). 

C.-^Applicability of rule in case of other guardians.— (ConcJiictetf). 

(6) That the persons, who sue on behalf of minors, are their natural guardians is- 
not a sufficient reason for neglecting the directions of law, which require 
that the minors shall be represented by persons who have obtained* 
certificates, or by persons who^^when the property is of sm^ll value, 
are specially permitted by the Court to sue or defend the suit on 
behalf of minors, 3 Agra Bep. 167. P 

(c) The violation of the provisions of this rule, e.g.^ the appointment of tho 

mother as guardian ad litem, when there was a certificated guardian, is 
merely an irregularity and does not, of itself, vitiate either a decree 
passed in a suit, or a sale consequent upon such a decree. 29 A. 290-4 
AXJ. 156==A.W.N. (1907) ; see also 8 O.L.J. 31. Q 

(d) A guardian ad litem, where the litigation concerns the property of the 

minor, cannot be appointed so long as there exists a certificated guar- 
dian in respect of the property, who is capable of acting in tha-t behalf. 
11 A.W.N. 42. R 

(e) A suit on behalf of minors by one, who was not a certificated guardian, 

though the karta of the joint Hindu family of which the minors were 
members, there being another certificated guardian, is wrongly broughi/, 
and the plaint should be returned for amendment. 20 A. 162. See,, 
also, 13 C. 189. S 

(/) Where a suit was filed on behalf of two minors by a person, who \vas not a 
* certificated guardian, and there* was a guardian duly appointed by a. 

' Court at the time, the suit was wrongly brought, and the plaint should 

therefore be returned for amendment. The defect m the form of the suit 
’ is not cured by the fact, that the person appearing as guardian therein is 

' the karta of a joint Hindu family of which all the plaintiffs were 

members. 20 A. 162 = 18 A.W.N. 9-; see, also, 13 C. 189. T 

(j;) A Hindu father has the power to appoint by his will a guardian of the person 
of his minor son. The words “ a guardian appointed or declared by an 
authority competent in this behalf ” apply also to guardians appointed, 
or declared by the will of a Hindu father. 8 Bom, Tj.B. 622. See* 
contra 9 Bom. L.R, 558=31 B. 418. U 

(7i) A Hindu father has no statutory authority to appoint a guardian to his son 
after his death ; and the words authority competent in this behalf 
in this rule do not include the case of a Hindu father, purporting to* 
appoint a guardian under general Hindu Law. 9 Bom. L.K. 553=31 
B, 413, y 

*#.— “iVo person shail>*..for the suit**' 

Effect of guardian appointed without consent. 

Where a decree is executed against the minor sons of the judgment-debtor 
(already parties to the suit) as legal representatives, after a guardian 
ad litem for the latter is appointed by the Court, but without obtaining 
the previous consent of the person so>appointed‘, and' properties are sold 
in execution, the action of the Court is merely irregular and does not 
vitiate the sale, especially where no objection is taken on that score, 

/ and the sapie guardian applies on the minor’s behalf to » set aside the- 
sale. 14 M.L.J. 842 ; see, also, 7 O.W.N. 7-74. W' 
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5.—“ The Court may appoint any of its officers to be such guardian. 

(а) Nothing compels the Court to retain as guardian one of its officers, where 

the circumstances make it clear, that the interests of the minor will be 
thereby imperilled. The Court has power to relieve a Nazar who has 
no funds to conduct the defence properly. 28 3. 626 = 6 Bom. L.R. 
514. X 

(б) The mere circumstance that the Nazir, who was appointed a guardian ad 

did not defend the suit, because he had no instructions, cannct 
affect the validity of the decree. 9 Bom. L.R. 1099. Y 

5. (1) Every application to the Court on behalf of a minor, 

other than an application under rule 10, sub-rule 

minorby^next fr^e^^^ (2), shall be made by his next friend or by his 

or guardian for the o’uardian for the suit^ . 
suit. „ . . . 

(2) Every order made in a suit or on any 
application, before the Court in or by which a minor is in any way 
concerned or affected, without such minor being represented by a 
next friend or guardian for the suit, as the case may be, may be 
discharged 2 , and, where the pleader of the party at whose instance 
such order was obtained knew, or might reasonably have known, the 
fact of such minority, with costs to be paid by such pleader ^ . 

(Note s). 
oia Acu 

Sub-rule 1 corresponds to S. 441 and sub-rule 2 to S. 444 of Act XIV of 1882. • 

/. — “ Every application..^ ..by bis guardian for the suit.^^ 

{a) Where a guardian ad litem named in the plaint was accepted by the Couit, 
and he did not defend the suit, though notice was served on him, and 
an ex parte decree was passed against the minor, an appeal by another 
person, purporting to act as guardian ad litem^ is not maintainable 
without an order of the Court removing the former guardian. 19 A. 
W,N. 203. See, also, 22 M. 187. Z 

,(b) Where an application for execution of a decree made on behalf of a minor 
by the sub-manager of the Court of W^ards was decided against the 
minor and he appealed, hut meanwhile the Court of Wards released 
the decree-holder’s estate, and, pending appeal, a next friend was put 
on the record to represent the minor, an objection, that the application 
was unteuablo having bean made by the sub-manager, was disallowed, 
as ID was not raised in the Court below, and the minor was properly 
represented in appeal by a next friend. 23 0. 874, distinguishing 18 
C. 500. A 

May be discharged.^' 

{a) The proper course for an appellate Court to take, if either of the parties 
appears to be a minor, and this point has not been taken in the Court 
below, is to remand the case, and if the question is determined in 
the affirmative, to set aside all the proceedings which are the subject 
of the appeal as void ab initio^ but to make no order as to costs. 
1 li.B.R. 88. B 
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2.—^ May be discharged,*^— (Concluded). 

(6) Where the mother of a defendant applied for the appointment of a guardian 
ad litem to him, alleging that he was a minor, but the first Court finding 
that he was not a minor decided the suit on the merits, and on appeal 
thereon, the appellate Court finding that he was a minor remanded 
the suit under r. 2B of 0-. XLI for re-trial after appointment of guar- 
dian ad held, on second appeal, that r. 23 of 0. XLI was no bar 
to the exercise by an appellate Court of the jurisdiction conferred by 
r. 3 of this Order and S. 107 (2) of the Code, under which the proper 
course to be adopted was to set aside all the proceedings subsequent- 
to the filing of the plant. 23 P JR. 1899. See^ also, 1 L.B.R. 38. C 

(c) S. 53 of Act VIII of 1890 (Guardians and Wards Act) expressly requires the- 

appointment of a guardian ad litem, whether or not a guardian is 
appointed under Act Till of 1890. Where, therefore, a decree was 
'psbs&edi ex against a minor, after attempting t©* serve the sum- 
mons on a guardian appointed under Act VIII of 1890 but without 
appointing any guardian ad litem, the decree was set aside, and the 
case sent back that the minor might be properh' represented, and the 
case retried. 24 C. 25. 0 

(d) An order of execution against a minor without a guardian ad Utem is in- 

valid ; and when it is brought to the notice of the Court that an order 
passed by it is invalid for want of a guardian, the Court should immedi- 
ately di^scharge the order. 9 M.L.J. 14. R 

(e) Where a minor’s application, for leave to file a suit in forma ^au^eris with- 

out a next friend, was rejected as he was not properly represented, the 
Court’s order that all costs to the defendant and the Collector should 
be paid out of the minor’s estate was illegal and ultra vires, as under 
this rule no order afiecting a minor can legally be made without such 
minor being represented by a next friend or guardian ad litem. 13 B. 
234. F 


With costs to be paid by such pHeader."' 

Where,- in a suit by a mother on behalf of her minor sons, the plaintiff’s de- 
scription in the plaint was given as “S.B., widow of the late O.B., 
mother and guardian on behalf of the minors, S and K., plaintiff,” and 
on appeal “ S.B., widow of the late C.B., mother and guardian of S.. 
and K., minors, appellant,” the pleaders in the original Court and in 
appeal were called upon to show cause^ why they should not be ordered 
to pay the costs of the suit and the appeal. 11 C.L.R. 15. G 

Receipt by next ®- (1) next friend or gaardian for the suit 

friend or guardian 20^; lyithout the leave of the Court, receive 

for the Sint of pro- 
perty under decree any money or other moveable property on Dehalf 
for minor. ^ minor either — 

(а) by way of compromise before decree or order, or 

(б) imder a decree or order in favour of the minor- 
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(2) Where the next friend or guardian for the suit has not been 
appointed or declared by competent authority to be guardian of the' 
property of the minor, or, having been so appointed or declared, is 
under any disability known to the Court to receive the money or other 
moveable property, the Court shall, if it grants him leave to receive 
the property, require such security i and give such directions as will, 
in its opinion, sufficiently protect the property from waste and ensure 
its proper application. 

( N otes). 

oia Act. 

This rule corresponds to S. 4G1 of the old Act. 

S. 461 of Act XIV of 1882 

No sum of money or other thing shall be received or taken by a 
next friend or guardian for the suit on behalf of a minor, at any 
time before decree or order ^ unless he has first obtained the leave of 
the Court, and given security to its satisfaction that such money or 
other thing shall be duly accounted for to, and held for the benefit 
of, such minor. 

Difference between the old Act and the new. 

(1) Instead of the word thing in the old Act, the expression “moveable- 

property ” is used in the new Act. 

(2) Instead of “ at any time before decree or order ” in the old Act we have 

“ (a) by way of compromise before decree or order, or (6) under a decree 
or order in favour of the minor ; thus making the rule applicable also 
to cases where the next friend or guardian receives money after decree 
or order. 

(S) While the old Act required security from the next friend or guardian in every 
case, under the new rule security will not be required from a next 
friend or guardian, who has been declared or appointed by competent 
authority to be guardian of the property of the minor and is not under 
any disability. 


“ Require such security.^* 

Manager of a Hindu family* 

(а) This rule does not apply to a case, where the managing member of a family 

sues on behalf of himself and as next friend of certain minor co* 
parceners for recovery of a debt due to the family. The managing 
member could not be required to take the Courtis leave, and to give 
security under this rule before being allowed to withdraw the money. 
12 C W.N. 598 = 36 0. 661=8 O.L J. 266. H 

(б) Where a person acting for himself and as guardian of the minor members of 

the family obtained a decree, in satisfaction of which he obtained bonds 
in favour of himself alone and applied to have the adjustment certified, 
no security could be demanded from him as he was avowedly acting as 
managing member of a joint Hindu family, 11 0.0. 246*. 1 
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7. (1) No next friend or guardian for the suit shall, without 

, ^ the leave of the Court i, expressly recorded in the 

Agreement or n . • ^ 

<5ompromise by next proceedings 2, enter into any agreement or com- 

ioif the s^it promise 3 on behalf of a minor with reference to 

the suit in which he acts as next friend or guardian. 

(2) Any such agreement or compromise entered into without 

the leave of the Court so recorded shall be voidable against all parties 

other than the minor 


(Notes). 

Old Jk,GU 

This rule corresponds to S. 462 of the old Act. 

Difference between the old and the new Acts. 

The words “ expressly recorded in the proceedings ” in sub-rule (1), and ‘‘ so 
recorded ” in sub-rule (2), are newly added in the present Act. 


GENERAL. 


A.— Applicability of the rule 

(1) General. 

- (n.) This rule applies only to an agreement or compromise entered into b;^ a 

next friend or guardian for a suit. It does not apply to an agreement 
to refer to arbitration, when no suit is pending. 1 Sind. L.B. 160. J 
(d) This rule is applicable only where there is a guardian for a suit and a pend- 
ing suit. 26 B. 298 «:8 Bom.L.R. 887 ; see, also, 28 A. 35. K 

(2) Abandonment of issue. 

The abandonment of an issue does not amount to a compromise ; hence, leave 
' of the Court is not necessary for such abandonment. 22 M. 638. L 

(3) Agreements out of Court. 

The policy of law being to protect minors from being taken at a disadvantage 
by their guardians, the leave of the Court is required, not only in the 
case of such agreements as are entered into out of Court, but also 
" iu the case of agreements given effect to by a decree of Court 7 C W 

'N.90. 

(4) Arbitration. 

(a) This rule does not apply to proceedings under the second schedule of this 
Code in arbitration. A minor party will, therefore, be bound by the 
consent of his guardian to refer the matters in dispute to arbitration, 
if there is no fraud or gross negligence, though the Court has not 
sanctioned the agreement to refer. 28 A. 86=1906 A.W.N. 171=2 A 
L.J, 493 ; see, also, 27 0. 229 ; 12 M. 483 ; 26 B. 298=3 Bom. L.R. 
887. 

(d) Leave of the Court is not necessary to an application by all the parties to 
refer a matter in dispute to arbitration. 8 O.L.J. 294. See, also, 28 
A, 36 ; see contra 24 M. 826. 0 

(c) If an award is filed under the second schedule, and a guardian ad litem duly 
appointed shows no cause why the award should not be filed, but allows 
judgment to be given in terms of the award, this rule does not apply, 
as there is no agreement or compromise. 1 Sind. L.R. 160, P 
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G-ENEJRAL — [Continued). 

A. — ApplicabUity of the rule. — (Continued). 

(d) A decree upoa an award out of Court assented to by the minor’s guardian 

appointed under the Guardians and Wards Act is not bad for want of 
sanction, because this rule has no application to such a case ; though 
the decree may be shown to be not binding on the minor for other 
reasons. 26 B. 298 = 3 Bom. L.R. 887 ; see, also, 28 A. 35, Q 

(e) An agreement to refer to arbitration a partition suit, in which there are 

minor parties, cannot be lawfully entered into without the leave of the 
Court obtained, either before the reference, or after the award. 24. M. 
326. R 

(/) If a reference to arbitration is made on an agreement without the sanction 
of the Court being obtained thereto, neither the submission to arbitra- 
tion, nor the award based thereon, will be binding on the minor. 17 0. 
P,L.B. 147 ; see, also, 24 M. 326 ; 26 B. 109 ; 26 M. 47 ; 17 A. 631 ; 9 
C. 810 ; 21 M. 91 ; 3 M. 103 ; 15 B. 594 ; 22 M. 538 ; 12 M. 483. S 
(^) Where a guardian ad litem is actually a party to an application to have the 
award filed, that is, a party to an agreement that no objection shall 
be filed on either side, then sanction of the Court under this rule 
becomes necessary ; and if such sanction is not obtained, the Court has 
power to set aside the decree so far as the minor is concerned, 1 Sind. 
L.R. 160. ^ T 

(h) In a suit by a minor through his next friend for the custody of his minor 
wife represented by her mother as guardian ad litem^ the Court allowed 
the matter in dist>ute to be referred by the respective guardians to two 
arbitrators without recording an order under this rule. HeZd, this was 
a material irregularity. 37 P.B. 1895. U 

•{i) An agreement by a guardian on behalf of a minor, to refer to arbitration 
the whole or any part of a dispute already in litigation, is an agree- 
ment covered by this rule and requires the sanction of the Court. 
Such sanction will not be implied from the mere fact that the Court 
makes an order of reference in accordance with the agreement. 17 
C.P.L.B. 147. V 

(j) Where a decree is passed in the terms of an award filed by arbitrators, and 
objections thereto were not raised in the lower Court, nor filed against 
the award within 10 days prescribed by Art. 158, Limitation Act, it 
cannot, for the first time, be contended in revision, that some of the 
defendants being minors, reference could not be made by their 
guardians ad litem without obtaining express sanction of the Court 
under rule 7, and that there was no written application for reference 
by these guardians ad litem. 4 P.B. 1907=20 P.W.B. 1907 ; see, also, 
24 M. 326 ; 28 A. 35 ; 37 P.B. 1895 ; 18 P.B. 1891. W 

(7c) Where the elder brother of a family, acting as next friend of his minor 
brothers, agreed to refer the matter in dispute to arbitration and the 
application was signed by him alone, held there is no provision of the 
Code which prevents a next friend suing under r. 1 of this Order from 
referring the minor’s interests to arbitration. 92 P.B. 1886. X 

\l) A Judge (not being a Judge of the High Court)> other than a Judge who 
delivered the judgment, has no jurisdiction to grant an application 
for review, on the ground that no leave or consent of the Court had 
been given under rule 7 to the guardian ad litem to refer the matter 
' in dispute between the parties to the suit to arbitration. 8 O.L .J, 492. Y 

4377 106 
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GE N E E AL— ((7o?2 tinned), 

A.~AppUcability of the ru\Q,—(G<yiicluded), 

(m) An application for reference to arbitration by a guardian ad litem need 
not be in writing. 4 P.R. 1907=20 P.W.R. 1907. See, also, 27 C. 61.Z 

(?j) Where the mother of a Mahomedan minor, who is duly appointed as the 
guardian ad litem of the minor, makes an application to file an award, 
and a decree is passed in terms of the award, the minor is bound by 
it, unless good cause be shown to set aside the decree. Such a decree 
is not a nullity for want of previous sanction of the Court under this 
rule. 1 Sind. L.R. 160. A 

(5) Execution and other subsequent proceedings. 

(ii) This rule applies to a compromise of execution proceedings. 3 Bom. L.R. 
565 ; see, also, 26 B. 109. B 

(6) The provisions of this rule are applicable to agreements entered into in 
proceedings in a suit subsequent to decree. 2'O.C. 45. See, also, 
6 O.C. 175. C 


(6) Oath. 

{a) Where the guardian of a minor defendant agreed, that one of the issues in 
a suit should be determined under S. 9 of the Oaths Act by the oath 
of plaintiff, and the oath was taken and a decree passed accordingly, 
held that the minor defendant was bound by the consent of his guar- 
dian, since there was no evidence of fraud or gross negligence on the 
part of the latter, although the Court had not sanctioned the agree- 
ment under this rule, this 'rule having no application to the case. 
12 M. 483. D 

(b) An agreement by the next friend of a minor plaintiff to relinquish a claim, 

should the opposite party take oath, is an agreement with reference to 
the suit contemplated by r. 7 ; and the next friend is not competent 
to enter into it without the leave of the Court. 186 P.R. 1889. E 

(c) An agreement to be bound by oath on behalf of a minor by a next friend, if 

not made with the express sanction of the Court accorded after 
inquiry, as to whether it would be for the minor’s benefit, was not 
binding on the minor. 186 P.R. 1889. F' 

(d) The next friend of a minor plaintiff is competent to bind the minor by an 

offer, under the provisions of the Indian Oaths Act, 1873, that the oath 
or solemn affirmation by the other party to, or by any witness in, 
such proceeding shall, as against the minor, be conclusive proof of the 
matter stated. The leave of the Court under this rule is not required. 
18 P.R. 1891. 0 

(7) Waiver of infantas claim. 

Whether there had been, in effect, a waiver of the infant’s claim under an 
agreement of withdrawal between the parties, the Court’s sanction, on 
behalf of the infants, was necessary for such waiver and withdrawal. 
IS B. 137. a 
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GrENEKAL. — (^Go^itimied). 

B. —Miscellaneous. 

(a) Where a decree is regular m itself and, on the face of it, correct, it can 

only be set aside by a fresh suit, and not by an application for review, 
e.^., where the plaintiff seeks to set aside a decree based on a compro-' 
mise entered into by his guardian when he was a minor, merely on the 
ground that the compromise was fraudulent. 3 O.L.J. 119 ; see, also, 
13 B. 137 ; 25 C. C49 ; 22 C. 8, But see contra 6 0. 687 ; 10 0. 367 ; 13 B. 
L.R. Ap. 11. I 

(b) But, where it is clear upon the face of the judgfment or the decree that it is* 

irregular or incorrect and not in compliance with the provisions of law, 
the decree can be impugned by way of review, e.g,, where a decree is 
passed in terms of a compromise against a minor, without any enquiry 
into the circumstances that led to the filing of the petition of compro- 
mise, or without any previous sanction to compromise. 3 C.L.J, 119. 
But see 20 A. 98 ; see, also, 9 0. 810 ; 3-M. 103 : 17 A. 531. J 

(c) The proper course to set aside a compromise decree against a minor, on the 

ground that the sanction of Court was not given after due enquiry, 
is by way of review or by a separate suit, and not by appeal. 30 0, 
613-=7 O.W.N. 419 ; see, also, 6 C.W.N. 877. K 

(d) In a substantive suit by a minor to set aside a compromise sanctioned by 

the Court through fraud or mistake, it is not the province of the Court 
to enquire, whether it would or would not be for the benefit of the minor 
to set aside the compromise ; though it might be otherwise on an 
application for review to the Court which granted the sanction. 6 C. 
687=8 O.L.R. 109. h 

(e) Although the minors set up a case of fraud gua the decree, and failed to 

prove it, they may still be permitted to show by evidence that the 
compromise itself was filed without the consent of their guardian and 
is not, therefore, binding on them. 34 C. 83. M 

(f) To maintain the validity of a compromise entered into ©n behalf of a minor 

and subsequently challenged, it must be proved (1) that the attention 
of the Court was directly called to the fact that a minor was a party 
to the compromise, and (2j by an order on petition, or in some way not 
open to doubt, that the leave of the Court was obtained. 4 G.L.0'. 8 
=8 Bom. L.R. 489=10 O.W.N. 898=9 0.0. 21^«1 M.L.T. 210 = 16 
M.L.J. 292»3A.L.L 710, H 

(g) To bind the minors by a decree, it is not enough to show that the sanction 

of the Court was obtained to the compromise. 34 0. 83. O 

(h) This rule requires every person, acting as a next friend or guardian ad htem 

to a minor, to take the leave of the Court before entering into an 
agreement or compromise on hie behalf, and no exception is made in 
the case of a certificated guardian. 7 C.W.N. 90. P 

(i) A suit relating to the estate or person of an infant and for his benefit has 

the effect of making him a Ward of Court, and, therefore, no act can be 
done affecting the property of the minor unless under the express or 
the implied direction of the Court itself. 27 M. 377=14 M.L.J. 169 ; 
see, also, 18 B. 137. g 
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GENERAL — (Gontintied) . 

B .—Miscellaneous. -—{Continued). 

(J) A withdrawal of a suit by the next friend of a minor may be set aside, and 
the suit re-opened on the application of the minor by a new next friend, 
on the ground of gross negligence not amounting to fraud, a next 
friend withdrew sl suit alleging that the other party had promised to 
adjust accounts privately. The other party denied the promise, but 
consented to the withdrawal ; under the circumstances, the withdrawal 
evinced gross neglect, and the mmor might re-open the suit. 
29 C. 735. R 

»(A:) Where a compromise of a suit is made, it ought to be carried out by 
proper deeds and filed in Court, where infants are concerned, so as to 
have the assent of the Court at the time, 16 W.E. (P.C.), 22. S 

(Z) Where the sanction of the Court is required for a compromise, each party 
IS hound to see that the materials, on which the sanction of the Court 
is asked for, are unimpeachable. 6 C. 687=8 O.L.R. 169. T 

<(in) A Court which finds that it has wrongly sanctioned a compromise, may 
revoke the sanction in a proceeding under S. 47 of this Code. 3 Bom. 
L.R 565. U 

(9i) An unconditional withdrawal of a suit by the next friend, of a minor 
(without liberty to bring a fresh suit) is an act prejudicial to the 
minor and ought not to be allowed by a Court, and if so allowed, the 
High Court will interfere in revision, under S. 115 of this Code and set 
It aside. 27 M. 377 =14 M.L. J. 169. y 

(a) Before accepting a compromise on behalf of a minor in special appeal, the 
law requires the consent of the Court which granted the certificate to 
the guardian. 6 N.W.P. 179. W 

(p) Where the Deputy Commissioner, the representative of the Court of Wards, 
sanctioned the admission of a claim in the Settlement Court by the 
Manager of a minor^s estate appointed by him, the Manager having 
suppressed many facts from the Deputy Commissioner, and sanction 
having been given in ignorance of those facts, the decree passed upon 
such admission was held to be not binding on the minor. 24 C. 853 = 
24 1. A. 107=1 C.W.N. 417. X 

is) A consent decree, passed by a Settlement Court upon the representation of 
the Mukhtear of the Court of Wards that the Manager of the minor’s 
estate appointed by the Court of Wards consented to a decree, was set 
aside as it was not shown that the Manager was authorised by the 
Court of Wards to give to the Mukhtear authority to make the admis- 
sion, and as the consent was, therefore, given by one having no 
authority to bind the minor thereby. 23 C. 934 = 23 I.A. 75. Y 

(r) Where a person appointed guardian ad liUtn of a minor compromised a 
case, on the day when an order was made appointing him guardian 
under Act XD of 1868, but before a certificate was issued, heZd, he 
acted as guardian ad in entering into the compromise. 106 
P.E. 1889. Z 
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GENERAL — {Concluded). 

B.—Aliscellaneoiis. --{ConclKded). 

(s) Where a compromise entered into in the appellate Court by a mother on 
behalf of a minor daughter (plaintiff) was set aside, at the suit of the- 
daughter, and a review of the original decision, in so far as it was 
adverse to the plantiff’s interest, was allowed, the effect of setting 
aside the compromise was to remit both parties to their original rights, 
and the defendant must also be heard in appeal against so much of 
the same judgment as was unfavourable to him. 2'C, 184^=26 W.R. 
3fi=3I.A. 291. A 

(^) A guardian agreed to compromise a suit, and signed a petition embodying 
tlie terms arrived at, but did not obtain leave of the Court therefor. 
Subsequently, he declined to present the petition and opposed a decree 
being passed in its terms. The Court bad no power, under the circum- 
stances, to enforce the compromise, even though the terms of it might 
appear to bo beneficial to the minors. 22 M. 378. B 

{u) Where a certificated guardian, acting as next friend to a minor in a suil, 
entered into a compromise with the defendant, without the Court’s 
leave, whereby it was agreed that the defendant should obtain a 
moJx'iirari lease in respect of certain lands belonging to the minor, and 
the Court gave a decree in the terms of such compromise ; held^ that, 
although the guardian had been authorised by a previous order of the 
District Judge to grant leases on behalf of the minor, the lease in 
question, not having been granted by a registered instrument, Wde^ 
invalid, and the compromise decree could not be invoked as a substi- 
tute for a duly registered lease. 7 C.W.N.*90. C 

(v) Where application for loavo to on tor into a compromise on behalf of a 
minor pJaintiff was made and granted, but no decree was passed in 
accordance with the compromise, and the Court subsequently posted 
the suit for trial on merits with roforonco to the issues raised before 
presentation of compromise, the Court ought not to have thereafter 
directed a decroo co be drawn up in accordance with the oompromise, 
as the effect of tho Court’s proceedings subsequent lo the compromise 
amounted to a rejection of tho same as tho basis of a decree and it must, 
therefore, be deemed to have been put an end to. 29 M. 104. D • 

Without the leave of the Court*'^ 

(1) Leave to compromise— When to be given. 

The Court can grant leave to the guardian of a minor to enter into a compromise, 
at any time before finally accepting the compromise. 2 0.0. 67, E 

(2) Civoumstanoes justifying sanction. 

(a) The Court will refuse to sanction a compromise, if it is not based on con- 
siderations of actual necessity and advantage to the minor. 6 W.R. 10. 
See, also, W.R. (1864), 83. F- 

[})) The transactions into which guardians enter on behalf of their wards must 
secure to the latter some demonstrable advantage, or avert some 
obvious mischief, in order to obtain recognition in the Courts. 
lOBom.H.O.R 311. G. 
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“ Without the leave of the Court. — (Concluded). 

(c) Where a compromise was entered into by a mother on behalf of two minor 
sons on the one hand, and an adult member of the family on the 
other, agreeing to give the latter more than had been awarded by a 
judicial decision, the compromise was not binding on the minors ; 
though It might be otherwise if minors were not concerned. 10 Bom. 
H.C.R. 311. H 

(8) Onus of proof of such circumstances. 

(a) Where a deed of compromise is alleged to be beneficial to the minor, the 

onus of proving that it is so is on the party making the allegation. 
5 W.R. 5. I 

(b) A decree-holder, who obtains a decree against a minor by consent, should 

prove that the consent was given by some one having authority to bind 
the minor thereby. 23 C. 934-23 I. A. 75. See, also, 6 M.L.J. 131, J 

,{4) Leave given in ignorance of facts. 

(a) Where the terms of a compromise were not before the Court, and there was 
no evidence of its propriety or reasonableness, the Court had not 
before it the materials necessary to enable it to arrive at a judicial 
conclusion with respect to the compromise, and there was not, there- 
fore, sufficient compliance with this rule. 26 B. 109. K 

. (6) A decree passed on a compromise affecting the interests of a minor can be 
set aside, though the compromise was made with the leave of the Court, 
if it can be shown that the Court when it granted leave, was not 
fully aware of the facts, even though there was no fraudulent with- 
holding of knowledge or concealment of facts, 24 P.R. 1893. L 

(c) Where the compromise had been entered into by the parties and sanctioned 

by the Court under a misapprehension of material facts, the com- 
promise ought to be set aside, and the parties restored to the position 
they w'ere in at the -time it was effected. 6 C. 687=8 G.L.R. 169. M 

'(5) Leave to compromise given without enquiry. 

(а) Where a decree m terms of a compromise was passed without any judicial 

enquiry or finding, as to whether the compromise was for the benefit of 
the minor, although a formal order of sanction to file the compromise 
petition was given to the minor’s guardian ad liteniy the decree was 
inoperative, 8 C.'Lw’J. 274. N 

(б) Where there was nothing to show that the Court satisfied itself after due 

enquiry, that the compromise was beneficial to the minor, and the 
compromise had nob been expressly sanctioned by the Court, as required 
by this rule, a decree according to the compromise will not bind the 
minor, 17 P.R. 1899. See, also, 105 P.R. 1889. 0 

Expressly rtecorded in the proceedings.** 

i(l) Not form but intention to gvant leave, essential. 

(a) The form of expression used for the purpose of indicating that the Court 
grants leave to compromise is of slight importance. The question is 
whether the Court, after a consideration of the circumstances, really 
intends* to grant! leave. 26 B. 109. P 



O. XXXII 9 r. 7 J Act ¥ of 1908 (code op civil pkocedure). 


837 


Expressly recorded In the proceedings "* — (Continued), 

(6) The word “granted’* or other sii^ilar word on the application to pass a 
decree in accordance with the compromise does not satisfy the section. 

It has in every case to be considered, whether the Court applied its 
mind to the question, and granted the permission. Whether permission 
was given is a question of fact, and the existence before the Court of 
materials necessary for the exercise of its judicial discretion will have 
a bearing on the determination of that fact. 8 Bom. L.R. 566 ; see, 
also, 21 A. 585 ; 31 1.A. 128 ; 29 M. 104 ; 26 B. 109. Q 

(c) To make an agreement or compromise a lawful one under this rule, the 

next friend or guardian should ask the Court to consider the proposed 
terms of the agreement or compromise, and, before making the 
agreement or entering into the compromise, should obtain permission 
from the Court so to do. The Court should record the fact that such 
application was made to it ; that the terms of the proposed agreement 
or compromise were considered by the Court ; and that, having regard 
to the interests of the minor, the Court granted leave to the 
making of the agreement or compromise. 17 A. 631 = 15 A.W.N. 
126. R 

(d) In sanctioning a compromise on behalf of a minor, the order granting the 

sanction should, in terms, state that the question whether the 
compromise was for the benefit of the minor was considered. The 
Court should also ascertain and record that, in the opinion of the 
pleaders, if any, representing the minor, the compromise was one 
entered into in the interests of the minor and fit and proper to be 
sanctioned. 29 M. 104. S 

{fi) Absence of order. 

Rven 4ihough there be no order which states in so many terms, that the Court 
has considered the compromise, and that it is for the benefit of the 
minors, it must bo assumed, in the absence of evidence to the contrary, 
that the Court did its duty in the matter. 8 O.L.J, 81. See, also, 8 
C.Ii.J, 274. T 

^3) Reasons for accepting compromise. 

(a) Where a compromise is sought to be effected in a suit in which one of the 
parties is a minor, the Court should consider carefully the nature and 
terms of the compromise, and whether it is for the benefit of the minor, 
and if the proposed compromise be accepted by the Court and judgment 
passed in the terms thereof, such judgment should show clearly the 
reasons which led the Court to accept and act upon the compromise, 
16 A.W.N. 127. U 

,(6) The Court in sanctioning a compromise on behalf of an infant should 
record the fact, (1) that the application was made to it by the next 
friend or guardian, (2) that the terms of the compromise were considered 
by it, and (8) that the question whether the compromise was for the 
benefit of the infant was also considered. 8 G.L.J. 266. See, 
Also, IG WR. 232; 17 A. 581; 26 B. 109; 7 C.W.N. 90; 29 M. 
104. V 
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Expressly recorded in the proceedings.** —[Concluded). 

(4) Leave must be express. 

(а) For a compromise lo be binding upon the minor, the leave of the Court 

must be express and arrived at upon the exercise of a judicial discretion 
as to the propriety of the compromise in the interests of the minor. 
7C.W.N. 90; see, also, 17 A. 531 = 16 A.W.N, 126; 9 0. 810; 8 
O.L.J. 274. W 

(б) The mere fact that the Court has passed a decree m the terms of a 

compromise presented by the guardian ad litem is not sufficient 
/ compliance with the conditions of this rule. There must be an express 

approval of the compromise, m the absence of which, a decree in its 
terms should be set aside. 8 M. 103 ; see, also, 9 0. 810 = 12 C.L.B. 
465 ; 21 M. 91 ; 17 A. 531=15 A.W.N . 126 ; 8 O.L. J. 266. X 

(c) The plaintiffs who were minors sued by their mother as next friend for 
partition and obtained a decree. They subsequently applied for 
execution ; but one of the minors, alleging himself to be of age, and 
the mother, as guardian of the other minor, got rhe execution appli- 
cation struck off on the ground that they had compromised with the 
defendants and the decree was satisfied. I’he minors again sued to 
set aside the compromise as being prejudicial to them, and as not 
sanctioned by the Court under this rule. Keld, under the circum- 
stances, that the sanction required by this rule had not been given. 
26 B. 109. Y 

3.—^^ Any agreement or compromise.'* 

Any agreement.. suit, meaning of. 

The words “any agreement or compromise with reference to the suit,” include 
a compromise finally determining the suit. 7 C.W’.N, 90; see, also, 
8 M. 103 and 13 B. 137. Z 


4.—^^ Any such agreement. * than the minor.'* 

(1) Effect of compromise without leave. 

(а) Where the guardian ad litem assented to a compromise, which was accepted 

by the Court and a decree passed thereon, and the compromise was 
found not to be prejudicial to the interests of the minors, it was held 
that the minors could not, after the decree based upon the compromise 
had become final, succeed in a suit to set it aside, ou the sole ground 
that the Court had not previously given leave to the guardian to enter 
into the compromise. 20 A. 98 = 17 A.W.N. 206. A 

(б) Although, in appeal, a decree made upon a compromise, would be held to be 

invalid as against a minor party, it could not, after it had become 
final and been acted upon, be sat aside, unless it were shown to be 
prejudicial to the minor. 8 C.L.J. 274. See, also, 20 A. 98. B 

(c) A compromise entered into by the next friend or guardian for the suit of a 
minor, without the leave of the Court, is voidable at the instance of 
the minor on that ground alone, notwithstanding that the decree made 
upon such compromise may have become final, and that no attempt 
is made to show that it was disadvantageous to hizn. 2 O.C. 45, C 
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“ Any such agreement., than the minor: *-~(Gontinued). 

(d) A withdrawal of a suit by the next friend of the minor in pursuance of an 

agreement or compromise, entered into with the defendant without 
the leave of the Court, is voidable at the instance of the minor. 27 
M. 377=14 M.L.J. 169 ; see, also, 29 C. 735. D- 

(e) A compromise, by a guardian ad litem on behalf of a minor defendant, 

without leave of Court is not void ah mitio, but only voidable, at the 
option of the minor, on his attaining majority, if the equities of the 
case require that it should be set aside. Where the terms of the com- 
promise are not only fair but positively aovantageous to the minor, and 
the same has been acted upon by the parties, and when restoration of 
the parties to their original position is impossible, the Court will not 
set it aside on the simple ground that the sanction of the Court, that 
heard the suit, was not obtained. 3 P.B. 1905 = 87 P.L.R. 1905. But 
see 8 O.C. 191. 

(/) A compromise entered into by a guardian of a minor without the leave of 
the Court is voidable against all parties other than the minor ; it is 
not voidable at the option of other parties against the minor 
2 O.C. 67. p. 

((/) Where the leave of the Court had not been obtained by the guardian of a 
minor to an adjustment by compromise after deoiee, the Court refused 
to certify the adjustment under rule 2 of O. XXI. 29 M. 309. Gh 

(h) Where, without the sanction of the Court, there was a waiver of an infant’s 

claim by an agreement of withdrawal between the parties, the minor 
on attaining majority, would be entitled to impeach the decree and 
re-open the accounts by an application for review or by an original suit, 
and not by obtaining a rule calling on the defendants to show cause 
why the proceedings in the suit should not bo set aside. 13 B. 137 ; 
see, also, 15 B. 594, on appoa>l. £[ 

(i) A certificated guardian has no power to bind his minor ward by a compro- 

mise, whifjh involves an assignment of immoveable property belonging 
to the minor without having first obtained the sanction of the Court ; 
nor does the fact that the guardian has subsequently joined the minor 
as a party in suits in which the compromise was practically adopted 
estop the minor from questioning the validity of the compromise, 
11 A.W.N. 46. i 

(j) A compromise entered into by a guardian without the leave of the Court 

is v.oid as against the minors, and a suit for recovery of possession of 
property of which they had been deprived by the illegal compromise * 
is governed by Art. 144 of the Limitation Act. 8 O.C. 191. J 

(k) Where a guardian appointed, after the Court had satisfied itself as per 

rule 3, compromises a suit with the leave of the Court and a decree’ 
is passed according to the compromise, the decree can be set aside 
only upon the minor proving that therg was fraud or collusion on the* 
part of the guardian, and that the compromise entered into by him 
was prejudicial to the minor. 1 A.L.J. 130. K 

(2) Compromise without leave in proceedings under S. 89, T.P.A. 

Where a decree was passed for sale of certain property, under B. 86 of the- 
Transfer of Property Act, in accordance with a compromise entered into 
by the minor defendant's guardian without the leave of the Court, the 
propriety of the decree for want of such leave cannot be questioned in 
proceedings held under S. 89 of that Act for an order absolute, such 

nroceedinc^ct hAiniy -nrAnAAdinocft ir» AYAAnf-inn nf rlAnrAo 1 A P AO r 
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(3) Right to avoid compromise before majority. 

A minor can avoid an improper compromise of suit on his behalf even 
before attaining majority. 8 Bom, L.R. 565 ; see, also, 26 B. 109 
and 6 C. 687. M 

•<4) Compromise with leave of Court-— When can be set aside. 

(n) A compromise on behalf of an infant sanctioned by Court cannot be set 
aside on any ground, which would be insufficient to set aside a compro- 
mise between persons siti juris, 29 M. 58=16 M.L J. 14. N 

(b) When a suit by a minor represented by his next friend, was compromised, 

and it appeared that the minor had no separate interest from the adult 
members of the family, who took part in the compromise and assented 
to it, and the Court, having had its attention drawn to it, approved of 
it, expressly finding that the compromise was for the benefit of the 
minor, the compromise cannot be set aside. 34 C. 70 = 11 C.W.N. 178 
=5 C.L.J. 175 = 17 M.L.J. 59=2 M.L.T. 165 (P.C.). 0 

(c) Where there has been a compromise with leave of the Court and a decree 

in accordance therewith, the compromise cannot be subsequently re- 
opened by the Court pro;grio motUt on the ground that it gave the 
minor less property than he was entitled to under the decree. The 
modes in which such a decree can be impeached are by review or by 
suit. 23 B. 620. P 

’{d) Where a married woman who was appointed guardian ad litem for a minor 
defendant entered into a compromise with leave of the Court, and no 
collusion or fraud between such guardian and the plaintiff was proved, 
the compromise will not be set aside on the sole ground of the guardian 
ad litem having been a married woman. 29 M, 58=16 M.Tj.J. 14 Q 

N.B.— A married woman could be a guardian ad litem under the present Act, 
and no objection on that score could, therefore, be raised. 


8 . (1) Unless otherwise ordered by the Court, a next friend 

E e t j 1 - 6 m e nt of shall not retire without first procuring a fit person 
next friend. be puc in his place and giving security for the 

► costs already incurred. 

(2) The application for the appointment of a new next friend 
shall bfe supported by an affidavit showing the fitness of the person 
proposed, and also that he has no interest adverse to that of the 
minor. 

(Mote s). 

OlA Ac*. 

This rule corresponds to S. 447 of the old Code. 

Diflevence between the old and the new Acts. 

The words at his own request ” in the old Act, a^fter the word “retire,” are 
omitted in the present Act. 
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9, (1) Where the interest of the next friend of a minor is 

Removal of next adverse to that of the minor or where he is so 
connected with a defendant whose interest is 
adverse to that of the minor as to make it unlikely that the minor’s 
interest will be properly protected by him, or where he does not do 
his duty i , or, during the pendency of the suit, ceases to reside within 
British India, or for any other sufficient cause, application may be 
made on behalf of the minor or by a defendant for his removal ; and 
the Court, if satisfied of the sufficiency of the cause assigned, may 
order the next friend to be removed accordingly, and make such other 
order as to costs as it thinks fit, 

(2) Where the next friend is not a guardian appointed or declar- 
ed by an authority competent in this behalf 2, and an application is 
made by a guardian so appointed or declared, who desires to be himself 
appointed in the place of the next friend, the Court shall remove 
the next friend unless it considers, for reasons to be recorded by it, 
that the guardian ought not to be appointed the next friend of the 
minor, and shall thereupon appoint the applicant to be next friend 
in his place upon such terms as to the costs already incurred in the 
suit as it thinks fit. 

(Note s). 

Old JVct. 

Sub-rule 1 corresponds to S, 446 of Act XIV of 1882 ; only the provision “ and 
make such other order as to costs as it thinks fit ” at the end of the 
sub-rule is a new addition. 

Sub-rule 2 is new. 

The provision regarding costs is made in sub-rule (2) as it is thought expedient 
that where a guardian insists on his right to be appointed next friend 
in the place of another, there should be power to require him to become 
liable, or give security for costs in the suit previously incurred. 

(General). 


Applicability of the rule. 

The^ provisions of S. 446 of the old Code are only applicable when a suit is 
pending, 4 0.0. 98. R 

/.—“Or where he tioes not do his duty,^* 

Where the Court finds that the next friend does not do his duty, it should not 
permit him to prejudice the interests of the minor, but adjourn the 
suit that some one interested in the minor may apply for the removal 
of the next friend and appointment of a new one, or that the minor 
himRAlf Yr»fl.v- nn fl.ttaTnirjflr maioritv. elect to nroceed with thfi ftnit 
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Z— “ Where the next Mend- . ..in this behaif."' 

A Hindu father has the power to appoint by his will a guardian of the person 
of his minor son. The words a guardian appointed or declared by 
an authority competent in this behalf” apply also to guardians 
appointed or declared by the will of a Hindu father. 8 Bom. L.R. 
522. See contra 9 Bom. IL.R. 553=31 B. 413. T 

10 . (1) On the retirement, removal or death of the next 

, friend of a minor, farther proceedings shall be 

Stay of prooeaa- , , ■ » . . 

ings on removal, stayed 'until the appointment of a next friend in 
etc., of next friend. fais place 1. 

(2) Where the pleader of such minor omits, ■within a reason- 
able time, to take steps to get a new next friend appointed, any 
person interested in the minor or in the matter in issue may apply 
to the Court for the appointment of O’ne. and the Court may appoint 
such person as it thinks fit. 


(Notes), 
oia Act. 

Sub-rule 1 corresponds to S. 448 of Act XIV of 1882 ; only the word ‘‘retire- 
ment ” is newly added. 

Sub-rule 2 corresponds to S. 449 of Act XIY of 1882. 

/.—“Oil the retirement., in his place.''" 

(a) Where the Court allowed a suit to be instituted on behalf uf two minors by 

a next friend, but subsequently suspecting that next friend as collud- 
ing with the opposite side revoked such permission and allowed the 
suit to be prosecuted by the eider of the two minors, a boy of 15 
years, held, it was clearly the duty of the Court, when it saw reason 
to revoke the permission first granted to the next friend to proceed in 
the manner prescribed by r. 10. The appointment of one of the minors 
to conduct the suit is quite contrary to the provisions of this Order, 
and must, for the purposes of the suit, be treated as a nullity, and the 
minors were not therefore properly represented from che time the next 
friend was removed, 125 P.R. 1882. U 

(b) Where a next friend was removed by Court, and one of the minor plain tiffs 

was allowed by the Court to prosecute the suit, though the defendants 
might have immediately applied for the plaint to be taken off the file, 
or for the Court to proceed as directed in r ♦ 10, their omission to do so at 
the time would not prevent them from pressing the objection in second 
appeal, nor could it have the efiect of giving validity to proceedings 
which the law did not permit. 125 P.R. 1882. Y 

(c) Where the next friend of a minor appellant died during the pendency of an 

appeal, and the appeal was decreed in his favour without any person 
being appointed to act as his next friend, the omission was a mere 
irrefifularitv. and the decree ah mild nnt Ka /^v. 
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11. (1) Where the guardian for the suit desires to retire 

or does not do his duty, or where other sufficient 

movaror^^death ^of g^^ound IS made to appear, the Court may permit 

guardian for the such guardian to retire or may remove him^ , and 

suit. , , , \ 

may make such order as to costs as it thinks fit. 

(2) Where the guardian for the suit retires, dies or is removed 
fey the Court during the pendency of the suit, the Court shall appoint 
a new guardian in his place. 

(Notes). 

Old Act* 

Sub-rule 1 corresponds to S. 458 of Act XIV of 1882 which was as follows : — 

If the guardian for the suit of a minor defendant does not do his duty, or if 
other sufficient ground be made to appear, the Court may remove him, 
and may order him to pay such costs as may have been occasioned 
to any party by his breach of duty.” 

Sub-rule 2 corresponds to S. 459 of Act XIV of 1882 which was as follows . — 

“ If the guardian for the suit dies pending such suit or is removed by the Court, 
the Court shall appoint a new guardian in his place.” 

Difference between the old Act and the new. 

(1) The word retire in sub-rule (1) is a new addition. The old S. 458 did. 

not contain any provision regarding the retirement of a guardian. 

(2) Instead of and may order.* ..breach of duty,” the clause “ and may make 

. . ..thinks fit ” is substituted, 

(3) The word “ retires ” in sub-mle 2 is also a new addition. 

/.— Court may., ••remove bim.** 

(a) When a guardian ad lit&m has once been appointed, his appointment enures 

for the whole of the li$ in the course of which it has been made, unless 
and until it is revoked by the Court ; but if the minor to whom such 
guardian is appointed prays for his removal, and for the substitution 
of a guardian named by the minor, the Court will appoint the 
guardian so named, in the absence of any special and valid objection 
to such person. 14 A, 36«11 A.W.N. 192, See, also, 1 N,L,K, 128.X 

(b) If the guardian for the suit of a minor defendant does not do his duty, or if 

other sufficient ground be made to appear, the Court will remove him. 
The application in such cases should be made on behalf of the infant 
by some person named as guardian jpro hoc vice, such person usually 
being the person whom it is desired to substitute as next friend or 
guardian. In case of emergency, the pleader acting for the minor may 
make the application. 1 N.L.B. 128. Y 

Course to be 12. (1) A minor plaintiff ora minor not a 

® S’!** whose behalf an application is 
cm attaining major- pending shall, on attaining majority, elect whether 
he will nrooeed with the suit or armlioation. 
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(2) Where he elects to proceed with the suit or application, he 
shall apply for an order discharging the next friend and for leave to 
proceed Jn his own name. 

(3) The title of the suit or application shall in such case be 
corrected so as to read thenceforth thus : — 

A. B., late a minor, by 0. D., his next friend, but now having 
attained majority.” 

(4) Where he elects to abandon the suit or application, he shall, 
if a sole plaintiff or sole applicant, apply for an order to dismiss the 
suit or application on repayment of the costs incurred by the defen- 
dant or opposite party or which may have been paid by his next 
friend. 

(5) Any application under this rule may be made ex parte : but 
no order discharging a next friend and permitting a minor plaintiff 
to proceed in his own name shall be made without notice tO' the 
next friend. 

(Mote s). 

Old 

Sab-rale a corcespouds to S. 450; sub-rules 2 and 3 bo S. 451; sub-rule 4 to 
S. 452 ; and sub-rule 5 bo S. 453 of Acfe XIV of 1882. 

Difference between the old Act and the new- 

(1) In sub-rule 1 instead of “on ooming oi age,” the expression “ on abtaiuing 

majority ” is used in the present Act. 

(2) In sub-rule (3) iubtead of “of fall age,” the expression “having attained 

majority*’ is substituted iu the new Act. 

(3) In sab-rule (4) the expression “opposite party ” is used io the present Act 

for “ respondent ” in the old section. 

(4) Instead of “ but no order.. ..next friend ” in the new Act,, S. 453 of the old 

Act had “ and it must be proved by alhdavit that the late minor has 
attained his full age.” Thus what is required in the new Act is a 
notice to the next friend on record who may contest the application or 
not as he chooses, while the old Act wanted proof of the fact of the 
minor attaining majority by means of an affidavit. Under the old 
Act, no Dotice to the existing next friend was necessary, 


13. (1) Where a minor co-plaintilf on attaining majority 

Where minor oo- to repudiate the suit, he shal apply to have 

plamtifl attaining his name struck out as co-plaintiff ; and the Court, 
repudiate ^ necessary party, shall dis- 

miss him from the suit on such terms as to costs 
or otherwise as it thinks fit. 

(2) Notice of the applicatioa shall be served on the next friend , 
on any co-plaintiff and on the defendant. 
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(3) The costs of all parties of such application, and of all or any 
proceedings theretofore had in the suit, shall be paid by such 
persons as the Court directs. 

(4) Where the applicant is a necessary party to the suit, the 
Court may direct him to be made a defendant. 

(Notes). 

Oldl Act. 

This rule oorrespoads to S. 454 of Act XIV of 1882. 

Difference between the old Act and the new. 

(1) Instead of ‘‘where a minor., the suit’' in sub-rule 1, the old section had 

“ A minor co-plaintiH on coming of age, and desiring to repudiate the suit.’*' 

(2) “ On any co-plaintifE ” in sub-rule (2) is a new addition. 

(3; The clause “ and it must be proved by affidavit that the late minor has 
attained his full age,” occurring in the old Act after the provision 
regarding notice, is omitted in the new Act. 

(4) The word “ applicant ” is used in sub-rule 4 of the new Act instead of “ the 
late minor ’ ’ in the old Act. 

14. (1) A minor on attaining majority may, if a sole plaintiff, 

Unreasonable o r apply that a suit instituted in his name by a next 
improper suit. friend be dismissed on the ground that it was un- 

reasonable or improper. 

(2) Notice of the application shall be served on all the parties 
concerned ; and the Court, upon being satisfied of such unreason- 
ableness or impropriety, may grant the application and order the next 
friend to pay the costs of all parties in respect of the application and 
of anything done in the suit, or make such other order as it thinks fit. 

(N o t es). 

01<t Act. 

This rule corresponds to S. 465 of Act XIV of 1882. 

Difference between the old Act and the new. 

(1) Sub-rule 1 has been reoasb. The first para of the old section to which it 

corresponds ran thus: — If any minor, on attaining majority, can 
prove, to the satisfaction of the Court, that a suit instituted in his 
name, by a next friend was unreasonable or improper, he may, if a 
sole plaintiff, apply to have the suit dismissed. 

(2) The provision “or make such other order as it thinks fit ” in the conclud- 

ing portion of sub-rule (2) is a new addition. 

16. The provisions contained in rules 1 to 14, so far as they 
Application o £ applicable, shall extend to persons adjudged to 
rules to persons of be of unsouud mind and to persons who though 
unsound mind. adjudged are found by the Court on inquiry,. 

by reason of unsoundness of mind or mental infirmity, to be incap- 
able of protecting their interests when suing or being sued ^ . 
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(Notes). 

Old Act. 

This rule corresponds to S. 463 of Act XIV of 1882, which was as follows 

“ The provisions contained in Ss. 440 to 462 (both inclusive) shall, vititaiis 
mutandis, apply in the case of persons of unsound mind, adjudged to 
be so under Act No, XXXV of 1868, or under any other law for the 
time being in force.” 

Difference between the old Act and the new. 

While the provisions of the old Act applied only to persons adjudged to be of 
unsound mind, the present Act applies also to persons, not so adjudged, 
but found to be, in fact, of unsound mind. 

(General). 

Application of this rule. 

This rule is extended so as co cover the case of a person incapacitated from 
protecting hia interests by reason of his mental weakness or of his 
being a deaf mute. (Select Committee's Report). 

Persons y^ho though not so adjudged being sued.” 

la) Civil Courts have power, in suits brought by, or against, uuadjudged 
lunatics, to enquire into the fact of the unsoundness of mind of the 
party and order the appointment of a next friend or guardian, as the 
case may be. 31 P.R. 1906=54 P.L.R. 1905 ; see, also, 20 A. 2 ; 23 B. 
668 ; 24 M. 604 ; 7 C. 242 ; U.B.R. (1905), Civil Procedure, 30 ; see 
cojitra 13 P,R. 1896. Z 

(6) As the right of suit against a lunatic is unquestionable, in the absence of 
any provision in the Code for suing persons of unsound mind, not 
adjudged lunatics, the Court should appoint a fit and proper person to 
be guardian ad litem, on proof that the defendant was a lunatic, 24 M, 
504. See, also, 20 A. 2=17 A.W.N. 166. A 

(c) Where a person is admitted or has been proved, to be of unsound mind, 

whether adjudged a lunatic under Act XXXV of 1868 or not, he has 
the right to sue through his next friend, provided that what is done i 
clearly for his benefit. 3 L.B.R. 169 ; see, also, 20 A. 2 ; 23 B. 663 ; see, 
also, 13 B. 656. B 

(d) It is not open to a Court to permit a suit to be brought in the name of an 

alleged lunatic through a next friend, unless and until the said plain- 
tilf has been formally adjudged to be of unsound mind, under Act 
XXXV of 1868 or some other law for the time being in force. 13 P.R. 
1896. See, also, 91 P.R. 1887. C 

N.B.— Under the new Act, provision is made for the appointment of guardian 
or next friend to an unadjudged lunatic also. 

16 . Nothing in this Order shall appl}^ to a Sovereign Prince 
Saving for Pnnoes Ruling Chief suing or being sued in the name 

and.Ohiefs. q{ jjj 3 State, or being sued by direction of the 

Governor-General in Council or a Local Government in the name 
of an agent or in any other name, or shall be construed to affect or 
in any way derogate from the provisions of any local law for the 
time being in force relating to suits by or against minors or by 
or against lunatics or other persons of unsound mind. 
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(Notes) . 

Old Aot* 

This rule corresponds to S. 464 of Act XIV of 1882. 

iDiffevence between the old Act and the new. 

The clause “ or shall be construed.. ..unsound mind ” is newly added in the 
present Act. 

The second para of S. 464 of the old Act, vie.^ “ nothing in Ss, 442 to 462 applies 
to any minor or person of unsound mind for whose person or property 
a guardian or manager has been appointed by the Court of Wards, or 
by the Civil Court under any local law ” is omitted in the new Act. 
But see sub-rule 2 of rule 4 of this Order. 


OEDEE XXXIII. 

Suits by Paopers. 

Svdtsma be in following provisions, any 

stituted VI fot-ma suit may be instituted^ by a pauper ^ . 

jpawperis. 

3 Explanation —A person is a pauper ” when he is not 
possessed of suiB&cient means to enable him to pay the fee prescribed 
by law for the plaint in such suit, or, where no such fee is 
prescribed, when he is not entitled to property worth one hundred 
xupees other than his necessary wearing-apparel and the subject- 
matter of the suit. 

(N o t es). 

oia Act. 

O. XXXIII, r. 1, corresponds almost u tly with S. 401 of the old Act of 1882. 
But the words “ provisions ” and ^ iastitutod ” have been now substi- 
tuted ia the first para of r. 1 for the words rules ” and “ brought 
respectively in the first para of S. 401 of the old Act, The marginal 
note too has been changed by substituting “ instituted ” for “ brought.’* 


I, Subject to the foltowing provisions, any suit may be instituted.** 

1 .—General. 


(1) General principle of ^chapter. 

(a) The general intention of the chapter relating to pauper suits apparently is 
that no person should be declared a pauper, who has at his disposal 
sufficient means to proceed. 10 B. 207 (209). D 


b) 


The conditions of pauperism being different, (1) when the plaint req[uires a 
Court-fee, and (2) when none is required, the intention in both the 
oases is the same, uw., to fix a certain sum as the measure of the 
pauperism— in one case the institution fee and in the other case 
Rs. 100 — and to provide that, if the petitioner has not this sum at his 
disposal, he will be exempt from Court-fees ; if he has it, he is held 
to have the means of proceeding, and is not allowed the privilege of 


.pauperism. Ifiid, (p, 2L0). 


E 


4377 107 
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Subject to the fol/ovt'tng provisions, any suit may be 
instituted ' * — (Continued) 

I . — Qeneral-'iConcluded), 

(2) Provisions to be strictly construed. 

It is a privilege to sue as a pauper, so that the provisions, under which this- 
privilege is claimed, must be somewhat strictlv construed. 10 B 207 
(210). “ F 

(3) Conditions to be observed by person seeking to sue as pauper. 

A person, who applies tor leave to sue as a pauper, must make out that he has 
a good subsisting jinma /acte cause of action, capable of enforeemenc 
in Court and calling for an answer. 11 0.0. 67. See, also, 4 IVI L.T. 
302 (303). G 

(4) When petitioner will not be divested of the privilege. 

General and vague statements as tu the petitioner, who comes into Court to 
sue in forma paiQjaris, cannot be regarded as adequate to divest him 
of a remedy that, on proof of pauperism, the law would award him. 
10 A, 467 (471). H. 

(5) Duty of Court dealing with question of pauperism. 

(i) The exact definition of the word “ pauper,” as contained in the expla- 

nation, should be consulted. 

(ii) [n dealing with the weight of evidence in the ease, the Court should bo clear 

as to the exact person on whom the onus pi'obnndi as to pauperism 
lies. 

(hi) The 'Court should also be clear as to the requisites of legal proof, before an 
alleged pauperism, supported, as it necessarily must be, by a duly 
vorifi.ed statement, can be held not to have been made out. 

(iv) The Court should not mix up considerations as to the likelihood or the 

chance of the plaintiff’s success in the suit, as an clement in guiding?, 
its decision as to whether or not the petitioner is a pauper. 

(v) The Court should also find clearly whether such additional property, as 

might be proved to belong to the plaintiff, was sufficient to pa\ the foe 
prescribed by law within the meaning of the explanation, before dis- 
allowing him the privilege of suing in forma pauperis. 10 A. 467 
(470). 

(vi) It ought to ascertain the exact property, its market value and the title 

thereto, and then to deal with the case under S. 407 ( = 0. XXXIII, 
X. 5, infra) f irrespective of any surmises as to the reason why the plain- 
tiff has ^’allied his claim at a high figure. Ibidy p. 472, 

(vii) A Court can also decide whether, if the petitioner’s pauperism is estab- 

lished, his case falls under any of tne other clauses of the enactment, 
(Ibid). I 


3.— -Institution of suit. 

(1) Gontinuaiion in forma pauperis of suit not bo instituted originally. 

The power, which is undoubtedly in the Court, of allovnng a suit to be insti- 
tuted in forma pauperis, includes also the power to allow one not so 
instituted to be continued in that form. 2 0. 130 (131) ; followed in 
20 0. 319 ^321) and 8 B. 616, j 
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/. — ** Subject to tbe following provisions, any suit may be 
instituted*' ’ — (Concluded ) . 

2.— Institution of smt-^(Concluded). 

(2) Defence in forma pauperis* 

(a) A dcfendanfe may be allowed to defend a suit in fornia yauperis, despite 
the absence of any provision in the O.P. Code to that effect. 5 0. 819 
(820) O.Ii.Bi. 120, referred to in 20 C. 319. But see infra, K 

(h) There being no provision [in the Code for such a course, defendants could 
not defend suits in fornia \yauperia, 54 P. R. *1905 = 121 P.L.R. 1905, 

5 C. 819 = 6 C.L.R. 120, D). L. 

By a pauper.** 

(1) Pauper, definition of. 

(а) S. 401 ( = 0.’ XXXIII, r. 1) shows that a person is a pauper, when he is 

not possessed of sufficient means to enable him to pay the fees 
prescribed by law for the plaint. 8 Bom.L R. 642 (644). M 

(б) Hence, where a woman had jewels worth Rs. 1,600, while the Court-fee 

prescribed was Rs. 1,775, she was held to be a pauper, even if what 
she possessed could properly be taken into account. (Ibid), N- 

(2) Persons entitled to bring suits in forma pauperis. 

(а) The generality of the provisions contained in S. 401 (=r. 1), embraces 

minors as well as persons o! fuP age. 3 M. 3 (4). O* 

(б) A suit can be brought in forma pauperis by a minor’s next friend, who is 

also a pauper. 11 B.L.R. 873. P 

(c) The English rule of practice of not allowing a minor to institute a suit 

through his next Iriend in forma pauperis^ unless he gives proof not 
only that he is himself a paupor, but that the next friend is also a 
pauper, and that ho cannot got any substantial person to act as next 
friend, is not to be found in the C.P. Code, and the circumstance that 
such next friend is possessed of means will not disentitle a minor to 
sue as a pauper. 3 M. 8 (4), referring to Lindsey v, Tyrrell, 24 Beav. 
124 and 11 B.L.R. 373. 

(d) A Court need not inquire whether an alleged representative of an acknowl- 

edged pauper is, or is not also, a pauper and, if satisfied that he is the 
legal representative, ought to admit him to carry on the suit. 3 W.It. 
(His.), 20. R- 

(a) Persons holding a fiduciary character, as, the administrator of the estate of 
a deceased person, may sue in forma paitperis \mdet %h.Q Civ , Pro. 
Code, though not under the English rule. 7 H, 390 (891), S- 

(f) Where an executor is not in, and could not get, possession of the property 

of his testator, so as to be able to pay the necessary fees, and where he 
himself has no money wherewith he could take the necessary steps, a 
proper case is made out for granting leave to prosecute a petition for, 
and to obtain, probate of a will in forma pauperis, 18 B. 237 (239). T' 

(g) A person, who has obtained leave, under S. 18, Religious Endowments Act, 

1863, to institute a suit against the trustees of certain religious insti- 
tutions, is not precluded, by Chap, XXVI of the Civ. Pro, Code 
(=0. XXXIII), from suing as a pauper, 24 H, 419 (421), U 



850 


Act Y of 1908 (CODJ5 OF civil pkoobourb). [O. XXXIIIy r. i 


2,—’“ By a pauper.** ^(Concluded). 

(h) As feo whether a Hindu father’s wealth, will preclude a son from bringing a 
suit to prove his adoption, and whether a husband’s wealth wiil prevent 
his wife from suing in /orwa when she cannot claim from 

him the means of prosecuting the suit, see A. A. and W., C.P.C., 
pp. 113-4. V 

{3) Failure of guardian’s suit--«Cost8. 

A gUardi in suing in forma pauperi'i for a minor ought not, on rejection of the 
suit, to be saddled with costs. 5i5 W.R. 316. W 

4) Objection to right of pauper’s representative to sue in forma pauperis. 

Where, on the death of a plaintiff in a pauper suit, during its pendency, the 
Court decreed it in ignorance of his death, and in an appeal by the 
defendant, to which a lady, alleged to be the legal representative of the 
deceased, was made a respondent, an order by consent was passed, in 
pursuance of which the suit was retried and decreed for the plaintiff, 
the defendant was held incompetent to object thd.t no enquiry had 
been held as to the representative’s right to sue in forma pauperis, 
26 A. 137 (I38) = A.W.N. (1902), 206 (207). X 

“ Explanation.'' 

t(l) Test of “ sufficient means.” 

(а) Money that may be borrowed on the strength of his claim in a suit, which 

a person is seeking permission to institute in forma pauperis^ cannot 
be regarded as property m the possession of .such person, so as to 
disentitle him to sue in forma pauperis, 13 A.W.N. 11. Y 

(б) A man cannot be expected to raise money on a claim in litigation (as by 

mortgaging it), and, if that is his only asset, he cannot be described 
as a person possessed of “ sufficient means ” to enable him to pay the 
fee prescribed by law. 3 M, 249, referred to in 8 Bom.L.R. 671 (675). Z 

(2) Construction of expression/^ other than, etc.,” in Explanation. 

(a) The words ** other than his necessary wearing apparel and the subject-matter 
of the suit,” in the explanation, do not qualify that part of the expla- 
nation which requires, that the person should not be possessed of suffi- 
cient means to enable him to pay the fee prescribed by law, but only 
the condition that the applicant is not worth one hundred rupees. 
8 Bom.L.R. 671 (674) =30 B, 693. A 

(h) Still, the words of the earlier condition fnay in many cases operate to exclude 
the subject-matter of the suit from consideration. 8 Bom. L.R. 671 
(674-5), referring to 3 M. 249. B 

(c) In an application for permission to sue as paupers, the opponents produced 
some of the articles claimed, valued at Rs. 100, and deposited them 
m Court, admitting them to be the property of the applicants, who, 
while they acknowledged the property to be theirs, declined to take 
possession of them. Held that the articles in Court were property 
other than the subject-matter of the suit, and that the applicants were 
nopa-upers. 10 B. 207 (210 j. C 

(3) Sahjeot-matter of suit, when determined. 

The “ subject-matter of the suit ” is not determined, until after the inquiry, 
under Ss. 408 and 409 (= rr. 6 and 7), into the petitioner’s pauperism 
is completed, and during that stage there is no plaint and conse- 
quently no suit. 10 B. 207 (209). C 1 
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xpta na tion. * ( C onciuded ) . 

(4) Facts to be excluded or considered in deciding question of pauperism. 

(a) Any facts brotight out in the previous inquiry, under Ss. 408 and 409 ( = rr. 8 
and 7 ), muse be taken into account, and anj property proved not to be 
in litigation cannot reasonabU be held to be part of the claim. 10 B. 
207 (209). IX' 

(h) In deciding whether a plaintiS is ?. pauper or not, only such property in his 
possession as did not form part of the subject-matter of the suit should 
be taken into consideration, and such property in his possession as 
formed part of the ancestral property, for the division of which the 
suit is instituted, should bo excluded from the calculation. 99 P.R, 

1882. e: 

(5) Ground of excluding the subject-matter of suit from calculation. 

(a) The real is because it is presumably out of the petitioner’s reach, and 

cannot be made use of by him to carry on his litigation. 10 B. 207 

(210). ’ ‘ P 

(b) But where a portion of the property is freely at his disposal, there is no 

reason for excluding it from the reckoning. (Ibtd). G 

(G) Proof of property claimed being in plaintiffs possession, nature of. 

Where it is sought to make out that what the plaintiif claims in the suit, as 
being in the possession of the defendant, is really in the plaintifi’s 
possession, the clearest evidevee should be adduced, and ordinarily it 
would not bo sufficient to rely on presumptions of a vague character. 

8 Bom. L.R. 671 (675). H 

(7) Procedure where property claimed is in applicant's possession. 

If it be found that a part of the subject-matter of the suit is in the applicant’s 
possession, then, it should be distinctly determined how far the 
possession of that part of the subject-matter can be regarded as posses- 
sion of sufficient means to enable the applicant to pay the Court-fee 
on the plaint. 8 Bom, Jj.R 671 (675). I 

(8) Merits of the case not to be gone into. 

In adjudicating on the issue as to pauperism, the Courts should avoid encroach- 
ing on the merits of the case. 17 "P.R. 1900 ; cf. 4 M, 828. J 

(9) Order giving leave to sue for portion of claim only— Yalidity. 

Under the belief that an applicant would probably succeed only as to a part of 
his claim, a Court permitted him to sue as pauper for such amount 
only and refused leave for the remainder, though it found that, as a 
matter of fact, he was unable to pay the Court-fees on the claim as 
stated in the plaint, Held^ that the Court was bound to allow the 
applicant to mo for the whole amount in forvia yaziperis. $1 P.R. 
1881. K 

(10) Cross-appeal against decree denying portion of pauper's claim. 

An in forma ^au;peris plaintifi, succeeding as to a portion of his claim, cannot, 
on the defendant’s appeal, file a cross appeal in forma pauperis, regard- 
ing that portion of his claim denied in the Court below. 11 C. 7S6 
(787), followed in 1 NX.E. 33 (35). See, aho, 1 B. 76 and 8 M. 214.L 

(11) S. 402 of the Code of 1882 omitted from new Code. 

“ The Committee have not preserved S. 402. In the light of the Case-law it is 
misleading, so far as it suggests that a suit will he for loss of caste or 
abusive language, and they can see no sufficient reason for withholding 
from a pauper a right to sue as such in respect of defamation or 
assault,” See Statement of Objects and Beasons, Special Committee' s 
Iteport, dated 8-9-1907. M. 
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2. Every application for permission to sue as a pauper shall 
Contents of appii- contain the particulars required in regard to 

plaints in suits : a schedule of any moveable or 
immoveable property belonging to the applicant, with the estimated 
value thereof, shall be annexed thereto ; and it shall be signed and 
verified in the manner prescribed for the signing and verification of 
pleadings. 

(Notes), 
oia Act. 

Tins rule corresponds to S. 403 of the old Act, and differs from that section 
only in its terser language. Instead of the term “ the application ” in 
the old Code, the new rule opens with the expression “ every applica- 
tion.” “ Sue by ” is changed into “ sue as,” the expression shall be 
m writing ” in the old Code has been omitted ; and for the last word 
plaints ” in the old, “ pleadings ” has been substituted in the new. 

T?epification of application for leave to appeal in forma pauperis* 

An application for permission to appeal as a pauper, under S. 592 of the old 
Code ( = 0. XLIV, r. 1), without a schedule of any moveable and 
immoveable property belonging to the applicant, with the estimated 
value thereof, and not verified in the manner prescribed by law for the 
verification of plaints, was rejected. 11 0.0. 19 (20), A. W. 
N. (1895), 34. Ml 

3. Notwithstanding anything contained in these rules, the 
Presentation of application shall be presented to the Court by the 

application. applicant in person, unless he is exempted from 

appearing in Court i , in which case the application may be present- 
ed by an authorized agent who can answer all material questions 
relating to the application, and who may be examined in the same 
manner as the party represented by him might have been examined 
had such party attended in person ^ . 

(Note 8). 
oia Acu 

This rule is similar in language to S. 404 of the old Cods, with a few changes 
that are noted below : 

(i) The expression “ these rules ” has been substituted for S. 36”, appearing 
in the old, (ii) The expression “ under S. 640 or S. 641 ” has been 
oanitted in this rule. 

I, Notwithstanding any thing.* exempted from appearing in Court.*" 

(1) Personal appearance imperative. 

The provisions of the rule regarding personal appearance are imperative. 
4 B.H.O, (A.C.), 91. N 
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Notwithstanding any thing.* exempted from appearing in 
Court. —(Continued). 

<2) Scope of pule. 

An application to sue as a pauper must be made to the Court by the applicant 
in person, unless he is exempted under S. 640 or 641 ( = S. 132 or 133 
of the new Code) from appearing; only in the case of persons so 
exempted can the application be presented by a duly authorised agent. 
10 M. 193 (194). 0 

(3) Appeal in forma pauperis also to be presented in person, except in the 
exempted cases. 

An appeal in forjna ^aujjens must be presented by the appellant in person, 
save in the cases exempted by S. 404 of the old Code { — r. 3, 
O. XXXIII), and the provisions of S. 404 (=r. 3) do apply to the 
provisions of S. 592, old Code (=»0. XLIV, r. 1)— Per Brands J- S M. 
504 (505-6). P 

N.B. — (The words in O. XLIV, r. 1, have been added to avoid the conclusion 
arrived at by the Madras High Couctin 26 M. 369 (870),j2>ir Bhashyant 
Ayyangat and Moore, JJ. in dissew^ from the view of Brandt^ J. above 
cited). Q 

(4) Application by several panpers— Personal appearance. 

The mere fact that several paupers jointly present an application cannot 
authorise a Court to entertain it on behalf of applicants, who do not 
appear in person. 10 M. 198 (194). R 

•(5) Exemption from appearance in Court. 

This -rule («old S. 404) was held to he inapplicable to a plaintiff, a Khatri 
woman of Nadaon^ who was exempted (under S. 640 of the old Code = 
S. 132, new Code) from personal appearance in Court. 19 P.R, 1899. S 

Limitation. 

(1) Evidence for decidiii|S question of limitation. 

A Court has jurisdiction to determine the question of limitation and, for that 
purpose, it may take evidence. 4 M.L.T. 802 (803). X 

(2) Limitation for application to substitute heirs of deceased opponent. 

Neither Art, 171-B of the Limitation Act, nor any other provision of law, 
applying to an enquiry into a claim to sue in fonna pawjueris, a 
plaintiff was held not bound to apply within any particular time for 
the substitution of the name of the heir of a deceased opponent in 
place of such deceased. 7 B. 878 (376). U 

(3) Application for leave to sue for dower in ns— Cause of action. 

When a Mahomedan lady applied for leave to sue her husband in forma 
paujperis for her dower, and the application was rejected, it did not 
constitute a demand for prompt dower sufficient to set the period of 
limitation running. 24 W.R. 168 (167) (P.C.)=2 LA. 236—15 
B.L.R. 306. y 

(4) When pauper suit commences for purposes of limitation. 

(u) A pauper suit commences, for the purpose of limitation, when the plaint is 
presented to the Court, and not merely at the date of its allowance, 
4 B^H.C.R. (A.C.), 89 (40) ; see, also, 4 A, 37 and 9 M.I.A. 94. W 
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“ Notwitbstandinz any thing-, exempted from appearing in 
C ourt* — {Continued ) , 

Limitation — ( Conhn ued), 

(b) A suit is instituted in the case of a pauper, who, before the inquirj into the 
pauperism is finished, pays the Court-fees required on his plaint, when 
his application to sue as a pauper is filed, if he is found to be a pauper 
at the time he filed thejapplication. 4 O.C. 250 (251), distinguishing' 
2 A. 241 and 24 0. 889 and referring w 18 A. 20G. See, also, 78 P.R. 
1906 = 150 P.L.R. 1906. X 

(0) A pauper must be held to have instituted his suit, nob when he paid in 

full the Court-fee, but on the date when he filed his application for 
leave to sue as a pauper, 59 P.R. 1903. Y 

{d) An application to sue as a pauper contained all the materials of a plaint. 
While the inquiry into the applicant's pauperism was proceeding, he 
withdrew his prayer to be allowed to sue as a pauper, and then paid 
the Court-fees leviable as on a plaint. The application, which was 
pending and never disposed of, was treated as a plaint filed on the 
date of its presentation, as the application bo sue in forma ^atiperis, 
being alive when the applicant paid the Court-fee, became a plaint as 
from the date of its filing. 6 I. A. 126 ; distinguished in 9 Bom. L.R. 
204 ; see, also, 28 M, 493 and 20 B. 608. Z 

(e) Where, on an application for leave to sue as a pauper, it was opposed, the 

applicant put in the proper Court-fee and prayed that bis application 
may he treated as a plaint. It was held, for the purposes of limitation, 
to have been presented on the date when it was filed. 28 C. 427 (433), 
following 2 A, 241 and dissenting from 18 A. 206. A 

(f) Where an applicant, on being refused leave to sue as a pauper, afterwards 

sues on the same matter on a full Court-fee, such suit commences, for 
the purposes of limitation, from the date of the filing of the plaint 
and not from the date of the application to sue as a pauper. It is 
otherwise, however, if the applicant is dispaupered, after leave to sue as 
pauper is granted. 17 A. 626 (528). B 

(gi) In computing the period of limitation, where it is sought to extend the time 
by reason of a pauper suit having been commenced, the suit is com- 
menced for this purpose, when the plaint is presented to the Court 
and not merely when it is allowed. Marsh, 174. C 

(h) After an application to appeal as a pauper was rejected, a regular appeal 
was filed, but after the period of limitation had expired. Held that 
the payment of the Court-fee on the regular appeal could not relate it 
back to the proper time, 13 A. 305 (308), distinguishing 6 1. A, 126. D 

(1) When the petition for leave to sue as a pauper is heard on the merits and 

dismissed, and the Court-fees are subsequently paid, there is no appli- 
cation alive, at the date of the payment of the Court-fee, on which 
such payment could operate so as to give it the retrospective efiect of a 
plaint. 9 Bom. L.R. 204 (207). (In this oonneotion^ see, also, W R. 
F.B,), 53 ; 1 Ind, Jur, (O.S.), 66 ; 27 0. 925, ; 5 C. 807«3 O.L.R. 223; 
27 0, 925 ; 21 B. 576 and 22 B. 849). E 
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“ Notwithstanding anything, .exempted from appearing in 
C ourt."^ — (Concluded ) . 

Limitation. — (Co7icl7cded ) . 

(5) Limitation for appeals in forma pauperis. 

(а) While a pauper may apply for a revie vs^ of judgmeat with the same indul- 

gence as to delay in making the application as a person who is not a 
pauper, yet, in making his application for leave to appeal, similar 
indulgence is not extended to him. 2 M. 230 (232). F' 

(б) A decree will be considered to be appealed against, under S. 12 (3), Limita- 

tion Act, 1877, when an application for permission to appeal from that 
decree as a pauper has been made ; the provision in the clause being 
meant to apply to appeals, and to applications to appeal as a pauper as 
well as to applications for review of judgment. 33 P.R. 1895. G*. 

(c) An application for leave to appeal in forma pauperis is not covered by the 

term “ appeal ” in S. 6, Limitation Act, 1877. 30 0. 730 (793). BL 

(d) The prosecution of an application for permission to appeal i7i forma pauperis ^ 

which was dismissed, was held to amount to a sufificient cause, within 
the scope of S. 5, Limitation Act, 1877, for not filing the appeal within 
time. 47 P.R. 1899, see, also, 34 P.K. 1904. I 

2.— “/n which case ., . .authorised agent.. ..attended in person.'^ 

(1) Aathovised agent. 

(u) A vakil may be the duly authorised agent of a pauper empowered tO' 
present his petition to the Court under the rule. 15 W.R. 198 
(199-200). J' 

(5) Where Sb purdanasTiin lady, entitled to the exemption contained in S. 132 

(=old S. 640), presented an appeal in forma pauperis by a duly authoris- 
ed agent, though not by an advocate, vakil or attorney of the High 
Court, the appeal was held to have been ptoporly presented, despita 
S. 8 of the Letters Patent. 24 A. 172 (173), (22 A. 331, D). K. 

( 2^1 Right of legal peppesentative of deceased paapep to sue as such. 

(a) Where there is no suit pending in Court, but only an application for leava 
to suei>z forma pauperis^ and where the right to obtain such permission 
is only a personal right, the legal representative of a deceased applicant 
for permission to sue as a pauper cannot come in, as such, and ask to be 
substituted in his place. 38 0. 1163 (1168) »4 O.L.J. 234. L- 

(6) For, there is a marked distinction between a right to sue and a right ta 

make an application for permission to sue as a pauper. (Ibid). M 

(c) And the right to make an application for permission to sue as a pauper is 

a personal right and cannot survive in the legal representative, who 
may or may not be a pauper himself. (Ibid). N 

(d) But a legal representative, if the right to sue survives in him, can present 

a fresh application, if he is himself a pauper, for permission to sue, as 
such, or he may institute a suit for the same relief, which the deceased 
sought to recover. (Ibid). 0* 
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In which case., authorised agent., attended in per son, (Concluded). 

(3) Ordinary vakalatnamah not enough— Power of attorney necessary — to 
authorise vakil. 

A pauper’s petition of appeal, simply signed by a vakil, who was retained under 
an ordinary retainer, but had not been duly authorised to sign the 
petition as the pauper’s attorney, was rejected. 21 W.R, 308. P 

(4) Whether an agent should he a pauper also. 

As to , see 3 W.R. (Mis.), 20, under r. 1, suj^ra. 

(5) Transfer of pauper suit. 

An application for leave to sue as a pauper made to a Subordinate Judge was 
taken on to the District Judge’s file and heard and granted by him. 
The District Judge was held to be incompetent io afterwards transfer 
this pauper suit back again to the file of the Subordinate Judge. 
24 A. 366 (367)s=:A.W.N. (1902), 92, referring to 24 A. 304=A.W.N. 
(1902), 66. ' Q 

4. (1) Where the application is in proper form and duly 
Examination of presented, the Court may, if it thinks fit, examine 
applicant. applicant, or his agent when the applicant is 

allowed to appear by agent, regarding the merits of the claim and 
the property of the applicant. 

(2) Where the application is presented by an agent, the Court 

If presented by “8by, if it thinks fit, order that the applicant be 

agmt, Oonrt may examined by a commission in the manner in 

order applicant to be , . . , . 

examined by com- which the examination of an absent witness may 
mission. 

(Note 8). 

CM Aot» 

Changes in this rule of the new Code corresponding with S. 406 of the old Code, 
are 

In para 1, the words “be,” “Judge,” “he,” and “petitioner” appearing in 
the old Code have been replaced in this rule by the words “is,” 
“ Court,” “ it ” aud “ applicant,” respectively. 

•(1) Object of rule. 

The Code directs the examination of an applicant for leave to sue in forma 
paujperis regarding the merits of his olaimi that it may be ascertained 
whether his allegations show a right to sue ornot. 4 M. 328 (824). R 

(2) Judge to inquire personally. 

An inquiry under this provision should be made by the Judge himself, and not 
by the Shastri of the Court. 1 B.H.C.R. 102 (103), (N.B.— Case 
decicled under Ss, 805 and 306 of Act VIII of 1869). S 

(3) Rot witnesses but applicant should be examined. 

In deciding on the issue of pauperism, a Subordinate Judge examined upon a 
question of limitation, not the petitioner, but other witnesses 
summoned for an entirely difierent purpose ; held, he had exceeded his 
jurisdiction. 25 W.R, 74. T 
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(3-a) Court has discretion to allow evidence on any point justifying it in 
rejecting petition. 

Where a defendant, on the day fixed for hearing evidence as to pauperism, 
brings to the notice of the Court any ground on which it would be 
bound to refuse to admit a petition to sue as a pauper, held, that it 
was discretionary with the Court to admit or refuse evidence of such 
ground 11 B.L R. Ap. 23, note. XJ 

i(S-6) Defendant allowed on plaintiff’s examination to show that plaintiff had no 
cause of action. 

At the hearing of an application to sue as a pauper, under S. 306 of Act VIII of 
1859, the Court allowed the defendant to show, by the examination of 
the plaintiff, that, on the facts stated in the petition, there was no 
cause of action, but the Court refused to allow other witnesses to be 
called for the purpose. 11 B.L.R. Ap. 23. Y 

(4) No refusal for want of merits. 

The law does not direct the refusal of an application for leave to sue in forma 
jpaujperis by reason that the Court is not satisfied of the existence of 
merits, especially where the applicant is found to be a pauper whose 
allegations show a right to sue. 4 M, 323 (324), cf. 4 M.L.T. 302. W 

<5) Bare allegations of applicant not to be made the basis of a decision on merits 
of claim. 

(ii) The mere statements in the plaint, which accompanies an application for 
leave to sue as a pauper, cannot be accepted as the sole materials, on 
which a decision, as to whether the applicant’s allegations do or do not 
show a right to sue, can depend. 20 A, 299 (801). X 

i(&) If the allegations m the plaint were the sole matters to be looked to and 
the applicant was admittedly a pauper, the granting of an applica- 
tion to sue as a pauper would depend, not on whether he had any 
merits to go upon, but on the skill of the person who drafted his 
petition and plaint, and the examination as to the merits under 
S. 406 (=r. 4) would be superfluous. {Ibid), Y 

Rejection of appli- 5- The Oourt shall reject an application for 

permission to sue as a pauper i — 

2 (a) where it is not framed and presented in the manner 
prescribed by rules 2 and 3, or 

8 (6) where the applicant is not a pauper, or 
(c) where he has, within two months next before the present- 
ation of the application, disposed of any property 
fraudulently or in order to be able to apply for per- 
mission to sue as a pauper, or 

4 (d) where his allegations do not show a cause of action, or 

■5 (e) where he has entered into any agreement with reference 
to the subject-matter of the proposed suit under which 
any other person has obtained an interest in such 
subject-ndatter. 



868 


Act V of 1908 (CODE OF CIVIL PKOCBDUBB). [O- XXXIII, T. 9 


(Notes). 

Old Act. 

This rule embodies in substance the provisions of Sa. 406 aud 407 of the old 
Code, with a few verbal alterations . — 

(a) The article “ an ” and the phrase “ for permission to sue as a pauper *’ in the 

first para of the rule are new. 

(b) The clauses aU commence with the word “ where.” 

(o) For the expression “ If the application be not ” in S. 405- of the old Oode^ 

ol. (a) substitutes the expression “ where it is not.” 

(d) The disjunctive “ or ” in S. 406 of the old Code, between “ framed ” and 
“ presented,” has given place to “ and ” in ol. (a) of the rule. 

(a) Clause Ic) of the rule substitutes the phrase “ in order to be able to apply 
for permission to sue as a pauper ” for the phrase “ with a view to 
obtain the benefit of this chapter ” in S. 407 (6) of the old Code. 

(/) The words “ shew a right to sue in such Court ” in S. 407 (cj of the old 
Code have been replaced in ol. (d) of the rule by the words “ cause of 
action.” 

/. — “ The Court shall rejects •pauper.^' 

(1) Scope of rule. 

(а) 8. 407 { -r. 5) declares in what cases the application to sue in forma 

pauperis shall be rejected. 4 M. 323 (324). Z 

(б) 8. 407 (=:r. 6) declares the grounds on which, after oxamination of the 

applicant, the Co art snail reject the application. If none of these 
grounds appear, i.e., should the applicant make out satisfactory prima 
facie grounds for calling on the proposed defendant to show cause 
against his application, then notices are to issue and the way is paved 
for the formal hearing mentioned later on, where the question of the 
applicant’s pauperism is determined. 7 A. 661 (668) (F.B.). A 

(c) Under S, 407 (=:r. 5), an applicant must make out that be has a good 

subsisting cause of action, capable of enforcement in Court, and 
calling for an answer and not barred by the law cf limitation or any 
other law. 7 A. 661 (664) (F.B.). See, also, 4 M.L.T. 302 (303). E 

(d) If res judicata or limitation should bar the cause of action, an application 

for leave to sue in forma pawperxe must fail. 19 M, 197 (198). C 

(e) The power conferred on the Court by S. 407, of rejecting an application 

after having ascertained the merits of the claim, is limited to the 
conditions prescribed by the various clauses of the section. 7 A. 661 
(666) (F.B.). D 

(/) So, an application for leave to sue in forma paupeHs to recover the assets of 
a deceased person should not be dismissed on the ground that the 
applicant had obtained no succession certificate, and a revision will lie 
against such a dismissal. 16 M. 454 (456), E 

(p) The proceedings of Ss. 405 and 407 (=r. 5) are of a preliminary character, 

7 A. 661 (664) (P.B.). F 

(2) Proirigion must he construed strictly. 

The provisions ol S. 407 (ssr. 5) must be interpreted strictly, because they 
operate in derogation of the right which every litigant has to seek the- 
aid of the Court. 7 A. 661 (668) (F.B.), E 
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“ The Court shah reject ••pauper.^* — {Continued), 

(3) Analogy between application to sue in forma pauperis and a suit* 

The strongest possible analogy exists between an application to sue in forma 
pau%^eris and an ordinary plaint, consequently making the rejection of 
such applications fall under the same category of adjudications as the 
rejection of an ordinary plaint. 7 A. 661 (667) (F.B.). H 

(4) Pauperism— Nature. 

The question of pauperism is not a point in the cause ; it is a mere matter of 
procedure. Per Sir M,W. Smith, 2 A. 241 (245) (P.C.) I 

(5) Court not bound by allegations in application. 

4 M. 323 does not lay down that the Court is bound by the allegations in the 
application and can hold no inquiry whatsoever as to whether there is 
any foundation for those allegations or not. 19 M. 197 (198). J 

(6) Even if allegations in application are true, Court is not bound to give leave. 

A Judge is not bound to give leavo to sue m forma pauperis, if the allegations 
made by the petitioners ware such that, if true, they would show a 
good cause of action. 27 M. 120 (121), (20 A. 399 and 27 M. 37, F.),K 

(7) Court may refuse leave at any stage. 

Where the grounds stated m S. 304 (O.P. Code of 1859 corresponding to the 
present rule) appear, the Court is bound to refuse an application to sue 
as a pauper ; but if the Court see no reason to refuse, and fix a day for 
hearing evidence on the question of pauperism, and, upon such further 
hearing, if the opponent should bring to notice any ground upon 
which the Court would have been bound to refuse the application, it 
would be at the discretion of the Court, upon being informed, to 
refuse leave. 14 W.R. 281 (282), L 

(8) When order of rejection should be made. 

An order of rejection under S. 407 ( = r. 6) has to be made on preliminary 
grounds, before notice is issued and bef ice any enquiry is held into the 
applicant’s pauperism. 20 B. 86 (94). M 

(9) Court issuing notice to defendant without preliminary enquiry. 

A Court, without holding any enquiry under S. 406 or S. 407 (asrr. 4 and 6) into 
an application to sue as pauper, issued notice to the defendant fixing a 
date for the parties to give evidence, but, on that date, it dismissed the 
application on the ground of limitation. The omission to proceed 
under Ss. 406 and 407 was held to be a material irregularity. 130 
P.R. 1894. N 

(10) Estoppel on question of jurisdiction. 

{a) A pauper application to sue in a Subordinate Judge’s Court having been 
opposed on the ground of over-valuation, it was renewed successfully 
in the Munsifi’s Court, which gave a decree for the plaintiff. The 
defendant was held to be estopped from raising the question of juris- 
diction on appeal, as it was at his objection that the original applica- 
tion to the Subordinate Judge was rejected. 22 W.R. 120 (121). 0 

(b) Where, after consideration of an application for leave to sue as a pauper, the 
Court of the first instance has allowed the suit to be instituted in 
forma pauperis and has passed a decree in favour of the plaintiff, it is 
not open to the defendant in appeal to question the propriety of the 
first Court’s order permitting the plaintifi to sue as a pauper. (1901) 
A.W.N. 104 (105) « 23 A. 864 (866). P 



860 


Act Y of 1908 (code of civiti eKOCKDuuE). [O. XXXIII, r. 5 

“ The Court shall relect..pauper,**—{Gonclud6d), 

(11) Right of Court admitting pauper application to make order as to costs. 

A Court admitted a plainr in* forma pauperis, but, holding it had no jurisdic- 
tion to try the suit, returned the plaint for presentation to the proper 
Court and ordered each party to bear his own costs. Held, that it 
had no jurisdiction to order the plaintifE to pay the Court-fees, 6 B. 
590 (591-592). 9 

(12) Final disposal of case under rule. 

In hearing pauper petitions, where the facts are clear and the law evident, no 
injustice is likely to occur from finally disposing of the case m the 
inquiry under Chap. 26 of the old Code ( = 0. XXXIII of the new Code). 
13 B. 126 (128). R 

(13) Court should exercise some caution. 

The Court is bound to exercise a measure of caution, because the pauper is 
often without the advantage of the aid ot counsel, and it is evident 
that the summary mode may, in cases of any complexity, lead to 
important facts not being elicited or explained. 13 B. 126 (128). S 

(14) Benefit of doubt. 

In a case where there is ground for reasonable doubt, leave should be granted 
and not refused. 19 M. 197 (198) and i M.L.T, 302 (303). T 

2.—'* Clause (a).” 

Omission to fill up schedule — Effect. 

An omission to enter all the applioani^s property in the schedule filed by him is 
no ground for rejecting an application to sue as pauper. 27 P.R. 1887,U 

J.— “ Clause {h) 

Merits of case and probability of success not to be considered. 

(a) In an. application for permission to sue in forma pauperis for damages 
for malicious prosecution, the Court below refused it, as the suit was 
not maintainable. The question as to the maintainability of the suit 
relating to the merits of the case was held to be one that ought not to 
have been gone into, under S. 409,. in the Court below, which was 
directed to hold a fresh enquiry and make a fresh order under the 
section. 3 L.B.JR. 248 (249-250), referring to 26 U, 506 , 8 O.W.N, 70 
and 9 Bur. L.B, 130. Y 

(5) An application for leave to sue as a pauper should not be rejected on the 
ground that the plaintift may not prove his claim to the Court’s satis- 
faction, the txue point being whether he has s^privia facie right to sue. 
26 P.B. 1885. ■» 

(c) A Court cannot decide what prospect an applicant has of success on the 
merits. If the plaint disclosed a claim cognizable by the Court, it 
should not go farther. 122 P.R. 1886. See, also, 155 P.R. 1888. X 
(rf) A Court is not competent, in an enquiry into the pauperism of an appli- 
cant for leave to sue as pauper, to go into the question of the probable 
result of the applicant’s suit, if leave be granted, that suit not bomg 
pi'ima facie hatred by any rule of law ; and a revision will lie against 
a rejection based merely on this ground. 13 A.W.N. 218. Y 

(tf) Where the lower Court found the applicant to be a pauper, but rejected his 
application on the ground that he had not made out a prima facie 
case entitling him to sue as a pauper, held, that this was a proper case 
for revision. 8 A.W.N. 160. 
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4 , — “ Clause (d).” 

Scope of clause. 

(a) 01. (c) of S. 407 (=r. 6) was held not to refer solely to a question of juris- 

diction, but to make it obligatory on the applicant to show that he has 
a good subsisting cause of action capable of enforcement. 27 M. 37 
(40), following 20 A. 299. See, also, 19 M. 197 (198). A 

N.B, — '(Note the modification of the language of cl. (d) of r. 5, probably as the 
result of 7 A. 661 and 27 M. 37). See, also, 4 M.L.T. 307. B 

(b) Under S. 409, para (2), a Court is bound to hear any argument that the 

parties might desire to offer on the question whether the plaintifi’s 
allegations do not show a right to sue in the Court, but that question 
should not be treated as a wider one than it really is. 3 L.B.R. 

(249). C' 


5. — “C/s use (e).” 

Agreement within cl. (e) of rule. 

(a) A plaintiff, intending to sue for redemption of a village, agreed to give his 

vakil a lump sum of Rs. 1,500, and, as a security against any default, 
he authorised the vakil to realise it out of the revenues of the village . 
The agreement was held to fall within the language of cl. (d) of 
S. 407 [= cl. {e) of r. 5] . 9 B. 371 (372). D 

(b) Where, at the date of the institution of a suit, there was a subsisting 

agreement falling within the terms of S. 407 (d) [=ol. (e), r. 5] , leave 
to appeal in forma is will nob be granted to a plaintiff who, by 
such agreement, had allowed other parties to acquire an interest 
in'the subject-matter of the suit at the time of the presentation of the 
appeal. 30 M. 547 (648) =17 M.L J. 447. E- 

6 . Where the Court sees no reason to reject the application on 
Notice of day for any of the grounds stated in rule 5, it shall fix a 

which at least ten days’ clear notice shall 
ism. be given to the opposite party and the Govern- 

ment pleader) for receiving such evidence as the applicant may 
adduce in proof of his pauperism, and for hearing any evidence which 
may be adduced in disproof thereof. 

Old A=t. 

This rule corresponds with S. 408 of the old Code. 

The only alteration of importance m rule 6 is the substibucion of “ clear ” for 
** previous ” in the provision as to notice ; the rest being purely verbal^ 
“where ’’being substituted for if ” at the opening of the section,, 
and “ reject ” being inserted for “ refuse.” 

7. (1) On the day so fixed or as soon thereafter as may be 
Procedure at convenient, the Court shall examine the witnesses 

(if any) produced by either party, and may examine 
the applicant or his agent, and shall make a memorandum of the 
substance of their evidence. 
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(2) The Court shall also hear any argument which the parties 
may desire to offer on the question whether, on the face of the 
application and of the evidence (if any] taken by the Court as herein 
provided, the applicant is or is not subject to any of the prohibitions 
specified in rule 5 

(3j The Court shall then either allow or refuse to allow the 
.applicant to sue as a pauper ^ . 

(N o tes). 

Olil Act* 

Same as S. 409. For cross-examine the applicant or his agent ” in the old 
Code, the new Code rule 7 merely says “ examine the applicant etc.” 
There is no other change than the reference to “ rule 5” for the 
reference to “ S..407.’' 


/. — “ Clauses I and 2.” 


t(l) Scope. 

(а) Paragraph iiof the rule (=8. 409) enables the partita to argue the question 

whether the applicant is or is not subjeoc lo the prohibitions of rule 6, 
if they so desire, and requires the Court, if any argument is offered, to 
consider the argument, but does not preclude it, if no argument is 
offered, when the matter comes on for hearing, from considering 
whether the applicant is subject to any of the prohibitions specified in 
S. 407 (=:r. 5) and, if the Court is of opinion that he is, from 
dismissing the application. It is also its duty to consider whether 
or not the applicant is subject to any of the prohibitions specified. 
*i7M, 87 (89j, F 

(б) It does not follow, because, at the time when the Court acting under 8. 408 

fixes a day for the hearing of the application, it then sees no reason to 
refuse the application on any of the grounds stated, that, at a latet' 
stage, when exercising the powers conferred by S. 409, it is not open 
to the Court to consider whether the applicant is subject to any of 
these prohibitions. (Ibtd) . (J 

(o) All that the rule .(r. 6 = 8. 408) means is that the Court, at that stage of 
the proceedings, must be of opinion that, on the materials then before 
it, there is no reason to refuse the application on any of the grounds 
stated in (r. 6 = 8. 407j. {Ibid). H 

<2) Scope of enquiry. 

(a) When a pauper application comes on for hearing, the Court has no power to 

inquire into any other circumstances than the applicant’s pauperism. 
5 B.H.C.R. 69 (62), I 

(b) As to whether the enquiry is to be restricted to the question of pauperism 

or not, see 14 W.R. 281, (where a Court was held to be competent to 
enquire into the true meaning of a will to ascertain if the plaintiff had 
a good cause of action). J 
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/• — “ Clauses / and 2.** — {Co7icluded), 

(c) The enquiry referred to in S. 409 (=:r. 7), where a day is fixed for the hear- 

ing under S. 408 (=sr. 6), of tne pauper application, must be limited 
to the question of the pauperism of the applicant, and evidence as to 
the merits of the case should not be gone into, and, if the provision 
be infringed, a revision will lie under S. 116. 13 M.L.J. 292 (296-6) 
(F.B.). See, also, 2 C.W.N. 474 and 8 C.W.N. 70. K 

(d) Where a petition contains sufficient particulars to show a cause of action, no 

further particulars can be required under S. 409, though, after leave 
to sue as a pauper has been given under that section, the sections 
relative to further particulars in the Code are applicable to a pauper suit 
as much as to any other. 13 M.L.J. 425 (426), L 

{B) Nature of evidence at enquiry. 

S, 409 refers to evidence m proof or disproof of pauperism, and not evidence as 
to the merits of the case. 13 M.L.J. 425, follomag 13 M.L.J. 292 (F.B.)M 

<4) Judge to conduct examination. 

The examination should be made by the Judge himself in person and not by the 
Court shastri. 1 B.H.O. 102, N 

(5) Fresh orders to be made after return of plaint. 

Where an order allowing a person to sue as a pauper, passed by one Court, 
becomes useless owing to the plaint being returned by that Court, the 
Court which subsequently has the petition presented before it ought to 
pass fresh orders on the point. 6 I. A. 126. 0 

(6) Dismissal of application for default. 

An application for leave to sue as a pauper, dismissed for default in prosecution, 
will not bar a subsequent application for the same. 64 P.R. 1896. P 

Clause J.” 

(1) Comparison between effect of proceedings under r. 5 and r. 7 on subsequent 
proceedings. 

The proceedings under Ss. 406 and 407 ( — r. 5) being of a preliminary character, 
a rejection under those sections is not, as in the case of S. 409 (a=r. 7, 
infra), of a final kind, and a bar to a subsequent application. 7 A. 661 
(664) (F.B.J Q 

(2) Appeal against rejection of application. 

(а) No appeal was held to lie from an order rejecting an application under 

S. 407 of Act X of 1877. 1 A. 745(747) (F.B.) See, also, 21 A. 133 (135) 
(F.B.), referring to 9 A. 129 and 18 A. 101. See, further, 62 F.R. 1870 
and 16 B. 207. R 

(б) No appeal lies, under S. 16, Letters Patent, against an order of a single 

Judge refusing to allow an appeal in forma pauperis, under b. 692 
(==0. XLIV, r. 1) of the Code, as the exercise of the discretion refer- 
red to therein is not a judgment. 26 M. 437 (438) ; following 22 
M. 109 , 23 M. 169 (170), and 24 M. 368. ' S 

(o) An order rejeewng an application to appeal ixi forma pauperis being final, 
and not subject to review, the appellant must be given a reasonable 
time for preferring an appeal on a full stamp. 73 P.R. 1868. T 

4377 109 
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2. — Clause 3,* '--(Continued). 

(^) Bufe where a.a appli'icttioa for Ioavs to sue in foTiiia ^^auperis was rejecfced 
and the case ordered to be struck off the Court’s hie, as the applicant 
had previously withdrawn toe application aud entered into a new con- 
tract with the defendants, held^ that an appeal lay against the order, 
which was a “ decree.” 9 A. 129 (131). U 

(3) Whether these provisions apply to appeals. 

In deciding tno question whether leave to appeal in forma ^du^e^is ought to 
be granted in any particular case, it is the duty of the Court to have 
regard to the rales contained in Oh. XXVI ( -0. XXXIII), tho right 
of appeal under S. 592 (=0. XLIV, r. 1), being subject to those pro- 
visions. 30 M. 54:7 (548), distinguishing 2G M. 369. See, also, 8 M. 
604, SLi^jra, under r. 3, Y 

(4j Revision against order rejecting application under this rule. 

(a) An exercise of jurisdiction under S. 407 (— r. 5), when such exercise is open 

to the objection of illegality or material irregularity, would form a 
proper subject of revision by the tligh Court. 7 A. 651 (669 and 
672) (F.B.J, referring to 4 H. 323. W 

(b) The Judges in 7 A. 661 (F.B.) should not be understood to exclude all orders 

under S. 407 (=r. 5) from the exercise of the revisional powers of the 
High Court. 10 A. 467 (470). X 

(c) A Court applied to an application for leave to sue in forma pauperis a course 

of enquiry not applicable to it— as, addressing itself to the merits of 
the case, to the rights of the parties, and to matters entirely foreign to 
the enquiry it had to make under S. 407 (-r.5), Meld^ in revision, 
that it failed to apply to the matter a proceduio that was applicable 
and that the application for revision ought to be granted. 2 O.W.N. 
474 (478). y 

(d) Where a Court, though satisfied that an applicant was a pauper, rejected 

his application on tho merits of his proposed suit itself — which was for 
tho construction of a will— that, a prooeduro entirely foreign to 
the matter having been applied to it, revisional interference was 
proper and that the permission should bo granted. 8 O.W.N. 70 (73), 
following 2 Q,W z 

(e) An order rejecting an application for permission to sue in forma pauperis 

is not a decree and, being unappealable, may form the subject of an 
application for revision. 13 A.W.N, 11. A 

(/) In making an order under S. 380, old Code, agaiabt a plaintifi who had 
been permitted to sue as a pauper, a Court acted, in the exercise of its 
jurisdiction, illegally and with material irregularity, and revisional 
interforonce was held to be necessary. 12 O.W.N. 163; see, also, 
6 C.L.R. 228. B. 

(p) Where a decision rejecting an application under S. 304, Act VIII of 1869, 
is declared by law not subjeeb to appeal, the High Court cannot inter- 
fere under S. 16, 24 and 25 Vio, Oh. 104, 24 W.R. 62. C 

(5) Reviewt 

A Court of original jurisdiction can entertain, under 8. U4, SMura, an applica- 
tion for review of an order refusing a petition for leave to sue in forma 
pauperis, 5 B.L.B. 29; see, also, 5 B.L.R. 318 n^li W.B. 22 and 
4 B. 414 (415). 0 
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2. — “ Clause 3.** — {Go7icluded). 


(6) Court fees on review. 

When an application for review is presented in the course of the proceedings 
in a Sint in forma 3pa2iperiSf that application, like the plaint in the 
suit, IS not liable to any Court fee. 20 A. 410 (412) ; see, however, 10 
W.R. 358. E 

(7) Renewal of application. 

There is no appeal open to a pauper, where his application to sue, as such, is 
rejected for default. But) where there has been no refusal, the 
applicant may revive his application. 8 Agra Mis. 1 (2). F 


8 . Where the application is granted, it shall be numbered and 
Procedure if appii- registered, and shall be deemed the plaint in the 
cation admitted. proceed in all other respects 

as a suit instituted in the ordinary manner, except that the plaintiff 
shall not be liable to pay any court-fee (other than fees payable for 
service of process) in respect of any petition, appointment of a pleader 
or other proceeding connected with the suit. 


(Note s). 
oia Acu 

Same as S. 410 with insignificant verbal alterations. For the expression 
“instituted under Oh. Y” in the old Code, the new Code has 
“instituted iji the ordinary manmer,''^ The word “pay*’ is newly 
substituted after “ liable to.” 


(1) Appeal against order granting leave to sue as pauper. 

(a) There is no appeal from an order granting permission to sue in /orma jpaw^em, 
and an appellate Court entertaining a plea attacking this order would 
be acting ultra vires, 23 A, 8G4 (8G6). 0 

(6) Where a person is allowed by the Court below to sue in forma j^aux^eris^ the 
High Court will not cancel such order on motion or appeal, on the 
ground that it was improperly obtained ; if the order is improperly 
obtained, the proper course is to apply to the Court which made the 
order. 7 W.R. 48G (487). H 

(2) Pauper need not pay stamp duty on plaint. 

In oases in which the application of a pauper to be permitted to sue in 
forma xcLuperis is admitted, such plaintiff is not liable to any further 
stamp duty in respect of any petition, appointment of a pleader, or 
other proceeding connected with the suit, or with the execution of any 
decree passed on it. 10 W.R. 257 (268). I 

(3) Payment of stamp duty on documents relied on. 

But a pauper is liable to pay any further stamp duty or penalty in respect of a 
document on which he relies, to reader it admissible in evidence. 
10 W.R. 857 (858). H 
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(4) Meaning of “ suit." 

The word “ suit in the expression “ or other proceeding connected with the 
smt ” in r. 8, means “ the suit instituted on permission to sue as a 
pauper being given,” which is to then proceed like an ordinary suit 
under the Act. 20 A. 410 (411). K 

,(5) Application to sue as pauper— Effect of granting it. 

(a) An application to sue in /or MjpaMjptfris IS deemed the plaint in the suit, 

after the Court has granted the application under S. 410. 7 B. 873 
(376). See, also, 10 B. 207. L 

(b) When an order under S. 409 is made, there is a bar to any further appli- 

cation to sue as a pauper, but the plaintiff, having first paid the costs, 
if any, incurred by Government in opposing his application for leave 
to sue as pauper, is allowed, by that section, the liberty of instituting 
a suit in the ordinary manner in respect of such right as he may have. 
17 A, 526 (528). M 

(c) Upon an order of refusal under S. 409, the proceedings instituted under 

S. 403 come to an end, and, if the applicant for leave to sue as a 
pauper wishes to proceed with the vmdiction of his rights, he must 
sue in the ordinary course, and the date of the institution of that 
suit would not he the date of the presentation of the application for 
leave to sue as a pauper, but would be the date on which the suit was 
instituted. 17 A. 526 (528). See, also, 18 A. 206 and 2 C. 889. N 

(6) Effect of making order as to costs against applicant. 

The provisions of S. 380 of the Code (=0. XXV, r. 1) cannot apply to the case 
of a person to whom permission has been granted under 8. 410 
(=r. 8) of the Code to sue as a pauper, as the effect of an order 
requiring such a person to furnish security for the defendants’ costs 
would be to render nugatory the order under S. 410. 12 O.W.N. 168,0 

(7) Whether executor liable to pay stamp duty on probate given him. 

A Court can make an order, relieving an executor, to whom leave to apply for 
probate in forma ^aufcris is granted, from payment of the ad valorem 
duty payable to Government. 18 B. 237 (239, 241). P 


9 . The Court may, oa the application of the defeadant, or of 
the Government pleader, of which seven days’ 
clear notice in writing has been given to the 
.plaintiff, order the plaintiff to be dispaupered — 


Dispaupering. 


if he is guilty of vexatious or improper conduct in the 
course of the suit i ; 

(6) if it appears that his means are such that he ought not to 
continue to sue as a pauper 2; or 


(c) if he has entered into any agreement with reference to the 
subject-matter of the suit, under which any other 
person has obtained an interest in such subject- 
matter ^ * 
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(Note s). 

Old Aet. 

Same as S. 414 of the old Code. For the term “motion by ” the expression 
“ on the application of ” and for “ one week’s ” the expression “ seven 
days’ clear ” have been respectively substituted in the new Code. 


“T/re Court may,.. improper conduct in the course of the suit.*' 

(1) Scope of the rule. 

S. 414 of the old Code (=r. 9) clearly contemplates the continuance of the- 
suit (or appeal). 18 B. 464 (467). Q> 

(2) Effect of rule not being applicable to a case. 

Where S. 414 (=*r. 9) is not applicable to a case, no order can be passed under 
S. 412 ( = r. 11), 18 B. 464 (467). 

(3) Remedy of a dispaupered plaintiff. 

(а) A di-spaupered plaintiff can pay the proper Court-fees and continue to • 

litigate as an ordinary suitor. 17 A. 626 (528) and see, also, 18 
A. 206 S< 

(б) Where, after an applicant is allowed to sue as a pauper, facts are disclosed' 

to show that he ought not to be so allowed, the remedy is by applica- 
tion under this rule, and not by motion or appeal in the superior 
Court. 7 W.R. 486. T 

(4) Stamp fees where pauper suit decreed. 

A decree had been obtained by a part) suing in forma ^pauperis against S, 
from whom the Government sixbsequently sought to recover the 
stamp that would have been paid by the plaintiff, if he had not been 
permitted to sue as a pauper. H&ld, that the right of Government to 
recover the stamp-fees under S. 309, Act VIII of 1869, was not affect- 
ed by the law in S. 20, Iiimitation Act, 1859. 2 B.L.R. Ap. 22, U, 


2. -^* Clause {bV 

Scope. 

01, (6) is inapplicable where the party does not wish to continue the suit or 
appeal. 18 B. 464 (467), Y' 

3. —“ Clause (c).” 

Scope. 

(а) 01, (ci of the rule answers to ol. (d) of S. 407 [ascl. (e), r. 6] and prevents 

the prosecution of a suit or appeal, when the plaintiff or appellant 
has entered into a champerty or maintenance agreement for the pro- 
secution of the litigation. 18 B. 464 (467). W 

(б) 01. (c) does not apply to a case where the parties have settled their differ- 

ences in order to put an end to litigation. 18 B. 464 (467). X 


10. Where the plaintiff succeeds in the suit, the Court shall 
Costs -where pauper calculate the amount of court-fees -which would' 
succeeds. have been paid by the plaintiff if he had not been 

permitted to sue as a pauper ^ ; such amount shall be recoverable 
by the Government from any party ordered by the decree to pay 
the same, and shall be a first charge on the subject-matter of the- 
suit 2 . 
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(Notes) 

Act» 

This rule corresponds with S. 411 of the old Code. The clauses providing for 
the realisation of the Court-fees by the Government are transposed in 
their order, and the clause “ in the same manner as costs of suit are 
recoverable under this Code ” in the Code of 1882 has been omitted 
from the new Code. 

Where the plaintiff succeeds in the suit., .•pauper,'' 

.(1) Scope of rale- 

S. 411 of the Code ( = r. 10) is an enabling section. 10 O.W.N. 867*-30 0. lOdO-Y 

(2) Construction of rule. 

It is not a proper ooostruotion of S. 411 to say that a plaintiff succeeds m the 
suit, where the withdrawal has been in consequence of an advantage 
gamed by him outside the suit. 31 B. 10 (14) (P.B), Z 

( 2 - 0 ) Rule refers to cases of adjudicated success. 

S. 411 ( = r. 10) refers to cases where there has been a contest, or else an 
admission of the claim which has avoided a contest. It refers, 
therefore, to oases of adjudicated success. 15 B, 77 (78). (See infra 
under r. 11, as to whether analogically it refers to adjudicated failures 
only). 4 

(3) Bale applies to paapev suit •disposed of on compromise. 

A Court can make an order under this rule and the next also, where the 
pauper suit is disposed of on a compromise. 4 98. B 

(4) Decree for less than tlfe amount claimed — Court >fees. 

In a suit where a pauper obtained a decree only for a portion of the property 
claimed by him, the defendant was held liable to pay Court-fees only 
on the sum decreed. 14 M. 168 fl65). C 

“Swc/r amount shaft be recoverable., subject-matter of the suiV* 

t'(l) Court-fees due to Government are first charge on subject-matter of suit. 

(а) The Government have the first right to the proceeds of a pauper suit to the 

extent of the Court-fees due to them, and they can urge their prerogative 
notwithstanding anything contained in r. 10. 1 B. 7 (9), distgd. in 
29 A. 587. ‘ p 

(б) Under the provisions of S. 411 (=r. 10) the Court-fee payable in a pauper 

suit is a first charge on the subject-matter of the suit and can be 
recovered from any party ordered by the decree to pay the same. 
29 A. 537 (540) (P.B.) «A.W.N. (1907), 157. E 

(c) A person was allowed to sue as a pauper, but his suit was dismissed with 
costs. On a sale by the defendant in execution of this decree for 
costs, the Crown was held to be entitled to be paid first, out of proceeds 
of such sales, the amount of the Court-fees that the plaintiff would 
* have had to pav had he not been allowed to sue as a pauper. 1 A. 
696, following 1 K 7, » 
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2.—“ Such amount shall be recoverable^* subject-matter 
of the suit. '' — (ConimtLed). 

{d) The property covered by the probate, granted to an executor in for7na 
paujperis, will have the Court-fees due to the Crown as a first charge 
on it. 18 B. 237. G 

^2) Procednre where decree omits to provide for payment of Court-fees due to 
Crown — Review. 

In a pauper suit the claim was decreed and dismissed in part, but no provision 
was made for payment of the Court-fee on the portion dismissed. On 
the Crown’s appeal in respect of the Court-fee thus omitted to be 
provided for, the appeal was held to lie, though the proper procedure 
was held to be to apply to the Court of the first instance for a review 
of its judgment in respect of the omitted Court-fees. 13 A. 326 (329 
and 330). H 

(3) Government may realise Court-fees in execution proceedings— No separate suit 
necessary. 

In a successful pauper suit, the decree directed the Court-fees to be recovered 
from the defendant. It was held that a separate suit by the Crown 
for the recovery of the Court-fee was not necessary, but that the same 
might be realised in execution proceedings. 18 A. 419 (421). I 

<4) But Crown may insist on its right to precedence. 

(а) But, though this rule indicates the manner in which the Crown may pro- 

ceed to realise its dues, it has yet the right to urge its prerogative and 
to insist on its right to precedence over all other creditors. 83 0. 1040 
(1046) = 10 O.W.N. 857, referring to 1 B. 7 ; 1 A. 596 ; 2 A. 196 and 18 
A. 419. J 

(б) A successful pauper plaintiff attached and sold, for her costs, certain property, 

other than the property in suit, belonging to the defendant. The sale 
proceeds were paid into Court. The plaintiff’s solicitor applied to have 
his costs paid out of the sale-proceeds. The Government solicitor also 
applied to have his certified Court-fees paid to him out of the fund in 
Court. Held, that the Government solicitor was entitled to precedence, 
and that it was not necessary for him to attach the fund before getting 
payment. {Ibid). K 

(5) Purchasev at sale for Court-fees also entitled to precedence. 

In a sale in 1896 for the recovery of the Court-fees due to the Government, the 
plaintiff purchased a portion of the land decreed to the pauper in 1898. 
It was sold in 1899 in execution of another decree of 1894. In a suit 
for a declaration that the land was not liable to be sold in satisfaction 
of the 1894 decree, the plaintiff’s purchase was held to prevail over the 
other, as the amount of the Court-fees due to the Crown was a first 
charge upon the land. 25 M. 733 (735). L 

{6) But such purchaser’s claim must yield to a prior mortgagee’s rights. 

(a) But a purchaser at a sale on account of the Court-fees is not entitled in 
preference to a previous mortgagee, subject to whose charge the property 
is sold. A.W.N. (1907), 67=4 A.L.J. 720=29 A. 637 (640) (F.B.), 
distinguishing 1 B. 7 and overruling 2 A. 196, infra, M 
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“ Suc/J amount shall be recoverable^ ^subject-matter 
of the suit.*'-— (Continued), 

(d) And such prior morfegagee is not precluded from bringing to sale the same 
property, in execution of a decree for sale on his mortgage. 29 A. 687 
(540) (F.B.). N 

(c) The principle, that the Crown takes precedence of all other creditors, is not 
liable to an exception in the case of lien-holders, 2 A. 19G (197) (follow- 
ing 1 B. 7), overruled in 29 A, 537, su^ra, d 

(7) Court cannot sell entire decree of pauper. 

A Court cannot, under S. 411 (=r. 10), sell a pauper plaintiff’s whole decree, 
(i.c.), his entire right in the decree, on a Collector’s application, as 
that section provides that successful paupers shall, so far as the subject- 
matter of their success is concerned, be liable to satisfy, out of what 
they recover, the amount of the fees, which had been temporarily 
remitted to them during the litigation, 20 0. Ill (115). P 

(8) Validity of sale to recover Court-fees not really due, 

A sale, however, held for Court-fees wrongly believed to be due to the Crown^ 
while it is not actually so due, may be set aside by application. 15 A. 
824 (326). q 

(9) When Grown estopped from treating sale as subject to its claim. 

The Government, after consenting to a sale of the property decreed to a pauper 
by his pauper decree (which it attached for value of scamps) in 
execution of another decree against him, cannot subsequently contend 
that the sale was subject to its claim for stamps. 15 W.R. 206 (20G).R 

(10) Order for payment of Court-fees not to be contingent in form. 

Owing to the form of the order, that the plaintiff and the defendant should pay 
the Court-fee proportionately when wasilat should ha ascertained, the 
Crown could not obtain anything from either party till such wasilat 
was determined. The parties declined to prosecute the proceedings 
for this purpose ; but, on the Crown’s motion, the Court altered its 
order and directed the Court-fees to be recovered from both jointly, 
HeZd, that the first order was contingent and hence bad, and that, the 
Court having no power to change it after the decree had been passed, 
nothing remained to be done. 13 W.R. 166 (166). S 

(11) Pauper succeeding as to portion of subject matter— Extent of Crown’s claim. 

Where a plaintiff under S. 411 («r. 10) has succeeded in respect of a part of the 
subject-matter of a suit, on that part is a first charge reserved by the 
law and secured to the Governmeut, 9 A, 64 ( 68). T 

<12) Gross claims under same decree. 

A plaintiff suing in forma pauperis obtained a decree for a fraction of his 
claim, out of which the Court ordered a certain sum to be paid as 
Court-fees on the plaint. On the Government taking out execution 
for the amount of the Court-fees, the defendant claimed to set off the 
costs due to him under the same decree, and the amount of a decree 
obtained in a cross-suit against the plaintiff in the same Court, but 
the Government was held to be entitled in preference against this 
cross-claim for costs, so that the Court-fees may be realised from the 
defendant to the extent of the plaintiff’s decree against him, without 
deducting the amount of his decree for costs, 9 A, 64 (67). XJ 
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2 * — “ Such amount shall be recoverable •.subject-matter 
of the sult.'*’—(GofUiluded). 

(13) Application in forma pauperis for review of jadgment. 

After his appeal was dismissed, a plaintifE-appallant applied for permission to 
apply for review of judgment in forma pauperis ^ but he had neither 
asked for, nor obtained permission, to sue or appeal as pauper. Held, 
that a petitioner for review, not declared to be a pauper in any of the 
prior stages of the case, ought to file the proper stamp on his applica- 
tion. 91 P.R. 1895. y- 

(14) Limitation for execution of order as to Gourt-fees by Government. 

(ij) An application, for execution of an order directing the payment of Court- 
fees by a pauper plaintiff, was held to be subject to the same period of 
limitation, as the right of a subject to enforce a decree or order would 
be. 7 B. 546 (549, 552, 553). See, also, 22 W.R. 512. W 

(6) The ’Government is not entitled to any exemption from the provisions of 
the Limitation Act relating to applications, a.p., applications under 
S. 411 ( = r. 10) to realise Court-fees ordered to be paid by a party,, 
which were subject to Art. 178, Limitation Act, 1877. 4 M. 165 
(157). X 

(c) For a case, where it was held that the right of the Crown to recover the 
Court-fees, awarded in a successful pauper suit, from the party liable 
to pay it, was not affected by the law of limitation laid down in S. 20 
of Act XIV of 1859, ses 2 B.L.R. Ap. 22=11 W.R. 67. Y 

(15) Remedy of pauper disallowed by Prothonotary to sue as such. 

Under Rule 80-A (1) of the Bombay High Court Rules, it is the right of a party 
dissatisfied with a Prothonotary’s decision, refusing to allow him to 
continue the suit in forma pauperis, to apply to the Judge to have the 
matter adjourned to him : and the Judge in Chambers is bound to 
take up the matter and decide it for himself. (Permission given). 
9 Bom. L.R. 475 (476 and 482), referring to Upton v, Brown^ 20 Ch.L. 
731 and Smith v. Watts, 22 Oh. D, 6. % 


Procedure whore Where the plaintiff fails in the suit ^ or 

pauper fails. jg dispaupered, or where the suit is withdrawn or 

dismissed 2 , — 

(а) because the summons for the defendant to appear and 

answer has not been served upon him in consequence 
of the failure of the plaintiff to pay the court-fee or 
postal charges (if any) chargeable for such service, or 

(б) because the plaintiff does not appear when the suit is 

called on for hearing, 

the Court shall order the plaintiffs, or any person added as a 
co-plaintiff to the suit, to pay the court-fees which would have been 
paid by the plaintiff if be Had not been permitted to sue as a. 
pauper. 

4877 110 
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(N otes). 

oia Act 

This rule corresponds with S. 412 of the old Act which was as follows : — 

If the plaintijf fails in the suit, or if he is dispaupered, 
Procedure when or if the suit is dismissed under section 97 or 98, 
pauper fails. Court shall order the plaintiff, or any person 

made^ under section 32, co-plaintiff to the suit, to pay the Court-fees 
which would have been paid by the plaintiff if he had not been 
permitted to sue as a pauper ; 

and if it fijid that the suit was frivolous or vexatious, it may 
also punish the plaioitiff with fine not exceeding one hundred rupees, 
or with imprisonment for a term 7ohich may extend to a month, or 
with both. 

Changes. 

This rule is almost similar to S. 412 of the old Code, with a few alterations. 
The only alteration of importance is the addition of the word “with- 
drawn ” in the first para of the rule, in consoq^uence of the ruling in 29 
B. 102. The other changes simply expand the references to the earlier 
portions of the Code (regarding the dismissal of the suit, etc.), con- 
tained in the old S. 412. The last para of the old section, enabling 
the Court to fine or imprison the plaintiff, if the suit be vexatious, ote,, 
has been omitted from the new Code. 

/. — “ Where the plaintiff fails in the suit*^ 


(1) Scope of rule. 

(a) Chapter XXVI (=0. XXXIII) of the Code of 1882, in its earlier soocious, 

prescribes rules under which a would-ho plaintiff, who can show that 
he is a pauper, and can also show that he has a prime facie good ground 
of action, may proceed to trial, without first paying the institution fees 
and other Court-fees, which a plaintiff , who is ‘not a pauper, must 
pay before ho can file his suit. S B, 577 (682). A 

(b) The institution fees and other Court-fees, which a pauper plaintiff is thus 

excused from prepaying, a>Te fees payable to Government. (Ibid). B 

(c) Ss, 411 and 412 (=srr. 10 and 11) prescribe how those /ees pa?/a6Ze to Govern- 

wieiii are to be eventually recovered in any case, whether the pauper 
succeeds or whether he fails. (Ibid), C 

(d) If the pauper succeeds, those fees are, under S. 411 (»r. 10), recoverable 

from the defendant, (Ibid). D 

(e) If the pauper fails, they are, under S. 412 (s:r. 11), recoverable from the 

pauper plaintiff, (Ibid). B 

<2) Scope of term “ fails.” 

(a) A pauper plaintiff is liable to pay the Court-fees, if his suit be dismissed 

without trial, and he may be ordered to do so under S. 622 ( = S. 115). 
21 M, 13$, dissenting fiom 15 B. 77, F 

(b) Failure by adjudication is not indispensable to attract the operation of S. 412 

of the Code. 29 B, 102, referring to 21 M. 113. G 
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I, — Where the plaintiff fails ia the suit .** — {Concluded). 

(c) S. 412 (s=i’. 11) applies only to cases of adjudicated failure and to the other 
cases mentioned, as, where the plaincifE has been dispaupered, or 
where the suit has been dismissed. 16 B. 77. But see iw/m under 
* ‘ 2. — * ‘ Where the suit is withdrawn . . hearing / ’ H 

{d) 15 B. 77, so fat as it purports to cover cases of failure without formal adjudi- 
cation, IS obiter dictum. 29 B. 102 (105), referring to 18 B. 464 (which 
was a case of withdrawal by agreement after compromise). 1 

(3) Rule is mandatory. 

The terms of S. 412 ( = r. 11) are mandatory, and a Court passing a decree ought 
to provide m it, for payment by the plaintiff of the Court-fees on that 
portion of his claim that was dismissed. 13 A. 326 (329). J 

(4) Relation between 0. XXXII, r. 1 and this rule. 

S. 440 ( = 0. XX XII, r. 1) does not apply to a case of an order passed under 
S. 4l2( = r. 11). 23 M. 73(81). K 

(5) Consttfnetion of expression, “ if the plaintiff fails in the suit.” 

(a) The clause, “ if the plaintiff fails in the suit,” does not refer to the ultimate 

sucoejas or failure of the plaintiff in any subsequent suit he may bring, 
29 B. 102 (104) ; 15 B. 77 and 18 B. 464, D. * h 

(b) And It includes the case of a withdrawal, by the plaintiff, of a suit, with 

permission to bring a fresh suit, under S 373 ( = 0. XXIII, r. 1) 
of the Code. G Bom. L.R. 1122=29 B. 102. M 

(c) The words in the rules (10 and 11) are “ succeeds ” and “ fails ’’ in the suit, 

and they refer to the ultimate decision on the result of the suit, and 
not to the modo in which the decision is arrived at. It would be doing 
violence to the language of the sections, if the words “ after contest ” 
not found in them, were introduced into them. 8 M.L.J. 4 (6). N 

(d) The word “ fails ” should not be emiiinod in its scope to failure after con- 

test, but should he construed to include dismissal of pauper suits after 
a oompromiso. 8 M.Ij.J. 4 (5), 0 

{$) The words in the suit” were properly insertod in Sh. 411 and 412 (=rr. 10 
and 11) to limit the success or failure in the suU^ as distinct from 
success or failure outside the suit. 31 B. 10 tl4) (F.B.). P 

2*— “ Or \ybere the sail is withdrawn or dismissed — hearing. ” 

(1) Word “ withdrawn ” newly added. 

The word withdrawn ” is new, and has been added in consequence of the 
decisions in 29 B, 102 and 31 B. 10. See infra. Q 

(2) Withdrawal of suit is equivalent to failure. 

{a) Where a plaintiff withdraws from a suit, without permission under S, 373 
( =0. XXIIT, r. 1), as the result of a compromise by which he obtained 
a substantial part of the relief claimed, he fails in the suit, within the 
meaning of B. 412 (=r, 11), and does not succeed within the moaning 
of S. 411 ( = r, 10). 31 B. 10 (16) (F.B.), overruling 15 B, 77 and 18 B. 
464. R 
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2.—“ Or where the suit is withdrawn or dismissed .... 
bearing ^(Concluded) ^ 

(b) If a pauper withdraws the suit with liberty to bring a fresh suit, he must 

be considered, for the purposes of S. 412, to have failed in the suit 
withdrawn. Entire absence of success is failure. In the case of such 
withdrawal, the plaintiff must be directed to pay Government the 
Court-fees due. 29 B. 102, distinguishing 15 B. 77 and 18 B. 464. See, 
also, 104 P.R. 1908. S 

(8) Effect of withdrawal. 

(а) A pauper withdrawing a suit, with permission to bring a fresh one, ought 

to paj” the Government the Court-fees due by him, had he not been 
permitted to sue as a pauper. 29 B. 102. T 

(б) Where a plaintiff withdraws from a suit, then, under S. 373 (=0. XXIII, 

r. 1), he shall be liable for such costs as the Court may award, and shall 
be precluded from bringing a suit in respect of the same matter. 31 B, 
10 (14) (P.B.). U 

(c) A plaintiff, allowed to sue\as a pauper, if ho withdraws it under a compro- 

mise, by which he gives up his original claim, must be deemed to have 
failed in the suit, withinHhe meaning of S. 412 ( = r. 11), and ought to 
pay the Court-fees to the Government, as in case of leave refused to 
sue as a pauper. 104 P.B. 1908 = 160 P.W.R. 1908* Y 

{d) It is immaterial whether the plaintiff voluntarily gave it up, or lost it by 
the decision of the Court, so long as the suit did not succeed in 
attaining its object. 104 P.R. 1908=160 P.W R. 1908, following 3l 
B. 10 (F.B.). W 

(4) Part of claim only withdrawn. 

As to the case where only a part of the claim was abandoned, see 29 B. 102 
(106). X 

3,— “T/re Court shall order the ptaintiff pauper" 

(1) Effect of order under rule. 

An order made under this rule is equivalent to a decree in favour of the Crown 
against the defeated pauper for the value of the Court-fees, and can bo 
executed by attachment and sale of his property. 26 A. 346 (848). Y 

(2) When costs may be awarded to Government. 

(а) Government can be awarded oosts, only where an inquiry has been hold 

under chapter 26 of the old Code ( = 0. XXXIII), and an order passed, 
as contemplated in S. 409 (=r. 7) or S. 412 (=r. 11). 13 B. 234 (28G).Z 

(б) But where the Crown opposes the application, which is consequently dis- 

missed, no oosts can be awarded. {Ibid). k 

(8) Court not to order payment of Court-fees on strength of agreement between 
parties. 

Pending an appeal against the dismissal of a pauper suit, the parties agreed, 
by a compromise, to withdraw the appeal, and to throw the Court fees 
due to the Crown on the respondent ; but, when the Government 
applied for an order throwing the costs on the respondent, both the 
parties objected, and the Court was moved to dispauper the appellants. 
Heldf that, where an appeal was withdrawn, no order under S. 412 
(=r. ll)or S. 414(=r. 9) could be made, and that the Court could 
not order the respondent to pay any fees, on the basis of an agreement 
between the parties. 18 B. 464. B 
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J.— “ The Court shall order the plaintiff ..pauper,^ ^---(Concluded). 

(4) Costs when guardian’s suit rejected. 

As to whether costs xnay be thrown on an unsuccessful guardiaUi suing on 
behalf of a minor pauper, see 25 W.R* 316, supra^ under r. 1. C 

(5) Costs of successful defendant in pauper suit# 

This rule does not deal with the defendant’s costs where the pauper plaintiff 
fails. S. 220 (cf. S. 35, supra) deals with the matter, and the Court 
has ample powers of awarding and apportioning costs as it thinks 
proper. 8 B. 677 (682). D 


(6) Appeal. 

The Crown can appeal against a decree, which does not provide in it for payment 
of the Court* fees upon that portion of the pauper’s claim that was 
dismissed. 13 A. 326 (329). B 


(7) Revision. 

{a) Where a Court dismisses a pauper suit at the request of the pauper, who 
compromised it, it ought to pass an order for the payment of Court-fees 
under S. 412 ; else, a revision will lie against it. 8 M.L.J. 4 (6). F 

(b) On a pauper praying for the dismissal of his suit, owing to an amicable 

arrangement with the defendant, the Court did so, without making 
any order as to costs. The Collector’s application to the High Court, 
under S. 622 (=sS. 116), to direct the lower Court to make an order for 
payment of the Court-fees, under S. 412 (=r. 11) was upheld, though 
the Collector was no party to the suit. 16 B. 77. G 

(c) Where a Collector applied, under the High Court’s extraordinary jurisdiction, 

for the rectification of a decree, dismissing a pauper suit, but omitting 
to order the recovery from the plaintiff ot the Court-fees, heldt that 
the Govornmont could not appeal, and that the High Court would 
rectify the decree by throwing the costs of the Government on the 
plaintiff. 18 B. 464. H 

(<2) Where, although a pauper plaint was admitted, it was returned to the 
plaintiff for presentation to the proper Court, with an order that each 
party should bear his own costs, and the Collector sought to recover 
the stamp duty from the plaintiff, heldy that the Court below had no 
jurisdiction to order payment of the Court-fees by the plaintiff. 
6 B. 600. I 

(8) Whether Grown must be a party to enable it to complain against defective 
decrees 

The Crown cannot be heard in respect of a defective decree, if it is not a party 
to the suit. 2 O.L.R. 461 ; dissented from in 16 B. 77. But see now 
r. 13. J 

(9) When Grown may be deemed a party. 

In execution proceedings arising out of a pauper suit, the Secretary of State, 
who has obtained an order under S. 411 (ear. 10), may be regarded as 
a party to the suit, within the meaning of S. 244 (=S. 47), 13 A. 326 
(329). K 
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12 . The Government shall have the right at 
Government may time to applv to the Court to make an order 

of court-fees. for the payment ot court-fees under rule 10 or 

rule 11. 

(N otes). 

oia Act. 

This rule is new. It is said that this rule exempts the Crown from the general 
law of limitation. 

Crown may, at any time, apply for order under r. 10 or r. 11. 

(а) The provision in r, 12, enabling the Grown to apply at any time for an order 

in respect of Court-fees, supersedes C B. 590 and 18 B. 461, which are 
noted below. ^ 

(б) No order under S. 412 (=r. 11) could be passed during the pendency of a 

suit. 6 B. 690 (591-2). ^ 

(c) An order, under r. 11, should not be passed, after tho withdrawal of a suit 
or appeal, 18 B. 464 (467), tef erring to 15 B. 77. N 

13 , All matters arising between the (jovernment and any 
Government to be party to the suit nndei rule 10, rule 11 or rule 12 

deemed a party. shall be deemed to be questions arising between 
the parties to the suit within the meaning oI section -17. 

(Note s). 

Qoyernment now a party. 

(а) This rule is new, and has been enacted m oousecLueuco of tho ruhngs iu 

23 M, 73 and 9 A. 64, which see noted infra. 0- 

(б) A decree, dismissing a pauper suit by a minor’s next friend and ordering a 

certain sum to bo paid for stamp duty to Government, was held not to 
be appealable, as tho Government was not a party to the suit iu which 
the decree ordering tho Oourt-foe to be paid was passed, 23 ]\I. 73 (81), 
following 6 B. 690 and 18 B. 464. P 

(c) Where a decree rejecting a paupei suit contained no provision for the 
recovery of Court-fees, no appeal by Government was held to lie in 
respect of the question regarding the light of Government to recover 
such fees from tho non-suited plaintilf, as tho UoUootor was not a party 
to tho suit, 18 B. 454 (466). See, also, 21 M. 113 (114) and 16 B. 77 
(78). 9 

(<^) But in an application by the Collector for execution of an order for payment 
of Court-fees, passed under S. 411 (a=r. 10 1 of tho Code, the Collootor 
was held to be a party to the suit in which the decree was passed, and 
tho order passed on such application held appealable. 0 A. 04 (66). R 

14 . Where an order is made under rule 10, rule 11 or rule 12, 
Copy of decree to the Court shall forthwith cause a copy of the 

be sent to OoUeotor. decree to be forwarded to the Collector, 
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oia Act. 

This rule is new. 

15. An order refusing to allow the applicant to sue as a pauper 
shall be a bar to any subsequent application of the 
like nature by him in respect of the same right to 
sue ^ ; but the applicant shall be at liberty to in- 
stitute a suit in the ordinary manner in respect of 
such right, provided that he first pays the costs (if any) incurred by 
the Government and by the opposite party in opposing his appli- 
cation for leave to sue as a pauper 2. 

(Note s). 

Old Act. 

This rule corresponds with S. 413 of the old Code, except that provision is also 
made in the rule, when a suit in the ordinary manner is brought by 
the unsuccessful pauper, for the payment of costs incurred, not only 
by the Government, but also by the o'pyo&ite ijartij"' in opposing 
his application. 

/. — “ An order refusing, .right to sue.** 

(1) Effect of a refusal under this rule. 

Where, owing to an applicant’s failure to proceed with the application, it has 
been rejected, such rejection will operate as a bar against subsequent 
application fur the same cause of action. 20 B. 86 (92) ; but, see, 
6 B.L.R. App. 29, foUomd in 64 P.R. 1896. S 

(2) Pauper application dismissed for defauU^Order as to Court-fees when may be 

made. 

On a second application, subsequent to the rejeebiou of a prior one for want of 
prosecution, the Court can, at any stage when the fact is brought to 
its notice, require the plaintilt to pay the Government the costs due on 
his former application, and may dismiss the suit on default ; for the 
bar under this rule relates to jurisdiction, 20 B. 86 (92 and 96). T 

(3) Provision of rule applies to applications to appeal In forma pauperis* 

The provision in S. 413 (=5r. 13) of the Code that, on the refusal of a petition 
to allow a person to sue as a pauper, the applicant shall be at liberty 
to institute a suit iu respect of the same matter, duly stamping the 
plaint in the ordinary manner, is equally applicable to the case of the 
dismissal of an application for leave to appeal as a pauper, and, conse- 
quently, when such an application happens to be dismissed by the 
Court, the applioant has the further right of prosecuting, on proper 
stamps, the appeal sought to be made, 3 L.B.B. 194. U 

“ But the applicant shaft be at liberty ** pauper.'’' 

(1) Whan pauper application may be revived. 

(а) An application in forma be revived, if there has been no refusal 

of it. 3 Agra Mis. 1. Y 

(б) An application may also be revived, when it is returned for having the 

question of pauperism tried by another Court. 2 A. 241 (P.C.). W 


Refusal to allow 
applicant to sue as 
pauper to bar subse- 
quent application of 
like nature. 



S78 Act ¥ of 15108 (oodb of civiii pjroobdurb).[0. 33, rr. 15, 16-0. 34, r.l 

the applicant shall be at liberty ** pauper. ''--^(Ootvclvded)* 

(2j Rejection of application— Remedy— Limitation. 

(a) Where an application in fonna pauperis is refused, the only remedy avail- 

able to the applicant is that declared in S. ^13 15), viz,, to 

institute a suit, whose actual date of institution will, for the purposes 
of limitation, be deemed to be its .date of institution. 20 B, 508. X 

(b) Bor the purposes of limitation, the new suit must be deemed to have been 

instituted only after the payment of the Court-fees. 24 0 889 ; but 
see 21 B. 576. See, also, 3 L.B.R. 194. ¥ 

16, The costs of an application for permission to sue as a 
pauper and of an inquiry into pauperism shall be 
costs in the suit. 

oia Act. 

This rule corresponds vrith S. 415 of the Code of 1882. The words “ shall be ” 
have been inserted for “ nre,” in the expression “ are costs in the suit.” 


ORDBB XXXIV. 

Suits relatino to Mortgages of Immoveable Property. 

1 . Subject to the provisions of this Code, all persons having an 
pities to suits for 1 either in the mortgage-security or in 

tioteoiosute. sale and the right of redemption 2 shall be joined s as 
ledemption. parties to any suit relating to the mortgage^ . 

Explanation . — A puisne mortgagee may sue for foreclosure or 
for sale ■without making the prior mortgagee a party to the suit ; 
and a prior mortgagee need not be joined in a suit to redeem a 
subsequent mortgage 5 . 

(Note s). 


Old Act* 

This rule corresponds with S. 85 of the Transfer of Property Act. 

Difference between S. 85, T.P. Act and the present rule. 

(1) For the words ** of the Code of Civil Procedure, S. 437,’* in the property 

comprised in the mortgage,” and must,” the words ” of this Code,” 
” either in the mortgage security or in the right of redemption,” and 
” shall ” have been respectively substituted ; also for the words ” such 
mortgage,” the words ” the mortgage ” have been substituted. 

(2) The words ” under this cbapfcer ” and provided that the plaintiff has notice 

of such interest ” have been deleted. 

(3) The explanation of this rule s new. 


<1) Principle. 


(General). 


(«i) When all the parties necessary to a suit on mortgage are before the Court, 
the Court should pass a decree which shall finally settle all questions 
between them, so that there may be no further litigation. 3 MX. J. 
897*18 M.L.J. 298. % 
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G eneral — [Concluded ) . 

(6) The rule that all persons interested in the actual subject of the suit should 
be before Court for complete adjudication, cannot be taken as authori* 
sing a Court to complicate a suit by the mortgagee, by introducing in 
it a controversy, in which the plaintiff is not really interested, 29 M. 
217. ^ 

<2) ProYilsions imperative in all stages. 

[а) The provisions of S, 86, T.P. Aot, as to joinder of parties is imperative. 

4Botn. L.R. 105=26 3. 433. ^ B 

(б) S.\85, T.P, AoCj’is imperative and the provisions should be strictly con- 

formed to in appeals and second appeals also. 7 M.L.J. 266. C 

(c) S. 85, T.P, Act, is strictly applicable to a mortgage suit in all its stages — 
whether in the Court below, or in the appellate Court. 2 G.L. J. 202. D 

<3) Burma Courts. 

(а) Burma Courts should generally follow the provisions of S. 85, T.P. Act, in 

mortgage suits, in order to avoid ^multiplicity of suits, though the 
Transfer of Property Act is not in force in Burma. 3 L.B.R. 241. E 

(б) All persons entitled to redeem should be joined in a mortgage suit. The 

provisions of T.P. Aot should be applied, as far as may be, in all mort- 
gage suits in Burma Courts. U.B.R. (1892-96), p. 686. p 

(4) PunJahlCourts. 

Though the T.P. Act is not applicable to the Panjab, the principles enunciated 
therein should be applied in the Punjab Courts, when there is no 
Statute Law corresponding to it, and when it does not conflict with 
equity, justice and good conscience, 85 P.R. 1902 ; 64 P.R. 1908=132 
P.W.R. 1908, G 

^S) Review. 

Having regard to S. 85 of T.P.A., as to necessary parties, the review granted, 
after dismissal of suit, to bring in the heir of one of tbe deceased 
mortgagees as a party-dofendaut, was not improper. 5 C.W.N, 83. H 

(6) Representative under S. 244, C.P.G. 

A mortgagee who takes his mortgage pendente lite of a prior mortgage, is a 
representative of tho mortgagor under S. 244 of the 0,P.C« 22 A. 243 
= 20A.W.N, 5L I 

All persons having an interest,*' 

A.— ’General. 

(а) In a mortgage suit all the mortgagors and the subsequent mortgagees 

should be joined as parties. 15 M. 487. J 

(б) S, 86, T,P.A„ is intended to apply to persons, who admittedly have an 

interest in the property, and not to persons whose interest in the 
property is denied. 6 0.0. 94. K 

B.— Appeal, 

A jenmi sued his kanamdar and his sub-tenants, and obtained a decree for 
redemption and possession on certain terms. The sub-tenants object- 
ing to certain terms appealed, but they dxd not join the kanamdar, 
to whose prejudice, the terms were modified on the appeal, Beld that 
the kanamdar was a neoessarv natty. 26 M. 668. L 
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persons having an interest,''— {Co/ihmied) 

C.'-'Buddhist, /Muhammadan and joint Hindu families. 

(1) Buddhist family. 

Under Buddhist Law, the suit, by daughter without joiniug ibe widow as a 
party to it, for redemption of the mortgage by her father, is not 
maintainable. 3 L.B.R. 15. M 

(2) Joint Hindu family. 

(а) Where some members of a joint Hindu family mortgage the property, it is 

proper to make the other members also parties to a suit on the mort- 
gage. 25 A. 162=22 A.W.N. 228 , 24 A. 459 = 22 A.W.N. 123. N 

(б) Where joint family property, though held m certain shares, by the co- 

parceners was mortgaged as a whole, m a suit for redemption by one 
of the tenants-in-commou, all the others should be made parties. 
10 B. 648 ; 10 B. 65G note ; 10 B. 658 note. O' 

(c) Undor T.P.A., S. 85, a minor son of a joint Hindu family need not be made 
a defendant with the father, in a suit on a mortgage executed by the 
father alone. Per Gho&e, J. m 27 C. 724=4 O.W N. 701, contra 
Hariogbon, J, in the same case. P 

{d) A minor son in a joint Hindu family ought to have been made a party to a 
suit on mortgage against the father. And for the purposes of the suit, 
he was not represented by his father, the mortgagor. 28 0. 517 = 5 
O.W.N. 640; 24 A. 211=1902 A.W.N. 24. Q 

(e) In a suit for redemption of a mortgage given by plaintiff’s father, plaintifl’s 
divided uncle and cousins are not necessary parties, as they wore not 
joint members of the family with the father, at the time when the 
mortgage was given. 18 B. 51. R 

(8) Muhammadan family. 

In a suit to redeem a mortgage, or to recover property subject to a charge, all 
the persons interested in the property, the brothers and sisters, 
<fcc., of a Muhammadan should be joined as parties. 11 D. 425. S 

D.—t^xecutors and administrators and heirs. 

(1) Executors and administrators. 

(а) Where a decree for foreclosure was obtained against an executor to the 

mortgagor’s estate, the application, by an heir and a purchaser from 
the heir, to be made parties and allowed to redeem was disallowed, as 
they were not entitled to be made parties. G G.W.N. 488, T 

(б) In a suit against the mortgagee of the administrator, for the property 

given by the deceased, the representatives of the mortgagor were not 
necessary parties to the suit. 8 B.H, 0.0.0, 1. 0 

(2) Heirs. 

(а) A oo-hcic of the plaintiff, having an interest in the mortgage at the time of 

the redemption suit, is a necessary party to the suit but not otherwise. 
16 B. 599, y 

(б) In a suit by second mortgagee against the first mortgagee, who was admit- 

tedly overpaid, to compel him to convey the properties, the heirs of the 
original mortgagor were necessary parties. Where it was doubtful who 
the heirs were, plaintiff got an adjournment to make the Administra- 
tor-General get letters of administration to the estate, and then make 
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L — All persons having an interest.''- {Continued). 

D.— Executors and administrators and heirs. —(Concluded), 

(c) Iq a suit by the heirs o£ a Muhammadan Zui'-i-^esligi mortgagee, all the 

heirs should be brought on record, either as plaintiffs or as defendants, 
U W.R. 216. X 

(d) In a suit for foreclosure, the personal representatives of the mortgagor 

should be made parlies. Bourke 0.0. 819. Y 

E. —Puisne and Prior mortgagees. 

(1) Puisne mortgagee. 

(a) A puisne mortgagee should be made a party to a suit for sale by a prior 

mortgagee. 64 P.R. 1908=132 P.W.R. 1908. Z 

(b) A and B were the first mortgagees. A and C were puisne mortgagees. A 

and B sued for foreclosure, making C a defendant as puisne mortgagee, 
and got a decree. It was held, that 0 alone was rightly made a 
dofondant, as A could not be both a plaintiff and a defendant in the 
same suit. 24 A. 170. A 

(c) A mortgagee suing is not bound to implead a subsequent mortgagee under a 

deed, executed after the institution, and during the pendency of the 
suit. 9 A.W.N. 91; 21 A. 149:=18 A.W.N. 214; 16 A. 286=14 
A.W.N. 84. ® 

(d) There was a prior mortgage and a subsoquoat patni lease. In a suit on the 

prior mortgage, the patnidar should bo made a party. 21 C, 116. C 

(2) Prior mortgagee. 

In a suit by the puisne mortgagee, the addition of prior mortgagees as parties 
by Court under B. 32, C.t'.O., cures all defects of non-joinder. 
27 A. 75. ^ 


F,— Purchasers. 

(a) In a suit by the mortgagee, alHha persons to whom the property has been 

sold, and who are in possession, should bo added as parties. 16 
W.R. 98. ^ 

(b) All the alieneoK of the different portions of the equity of redemption are 

necessary parties to a suit on a mortgage. 26 W.R. GO. F 

(c) A creditor, who purchases under an execution against the general assets of 

a testator’s estate, takes subject to a mortgage created in pursuance of a 
power contained in the will ; and in a suit to foreclosure, the purchaser 
is rightly made a party. 8 B.L.R.O.O. 7 = 11 W.R.O.C. 21. G 

Q.— Redemption suit. 

(a) In a redemption suit, plaintiff may implead all third persons, who claim the 

right of redemption, in opposition to him. 3 Agra 144, H 

(b) If the mortgage-debt has been re-paid, one of the mortgagors is entitled to 

sue for redemption, and to be put in possession of his own share of the 
estate. 1 Aara 36 ; contra 21 W.R. 428. ^ 
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Alt persons having an interest*''— (Concluded), 
H. — Aliscellaneous. 


*(1) Agent. 

When a lambardar made a morcgage foe himself and as agent for other sharers, 
all should be made parties in a suit on the mortgage. 2 Agra Part 
II, 207. J 


^(2) Benatnidai*. 

A benamidar-morfegagee can sue upon the mortgage. 21 A. 380—19 A.W.N. 
130. K 

(3) Charge under S. 65 of the G.P. Land RevenuejAct. 

In a suit to enforce a charge created by S. 65 of the Land Revenue Act of 
1881 (O.P.), all'those having an interest in the land, and of whom plaintifi 
has notice, should be made parties. 1 N.L.R. 117. ^ 

Note. — Under the present rule notice, or want of notice, is immaterial. 

Minor. 

In a suit to enforce a mortgage only one of two persons representing the mort- 
gagor was made a party, the other being a minor, not known to the 
mortgagee and not in possession of the mortgaged property. It was held 
that the minor also was bound by the decree passed, and his interest 
in the property also passed by sale. 11 O.W.N, 1078—6 C.L.J. 719.M 

(6) Sub-mortgage. 

In a sub-mortgagee’s suit for recovery of his debt, the original mortgagor is not 
a necessary party. 1905 A.W.N. 76—2 A.L.J. 434 ==27 A. 511. N 

2.—^^ Either in the mortgage security or in the right of redemption 

A.— General. 

v(l) ‘ Property ’ in the old S. 85, T.P.A. 

(a) Those persons should be joined as parties, who have an ‘‘ interest in the 

property comprised in the mortgage,” that is, the interest which the 
mortgagor is competent to transfer by way of mortgage at the date of 
the transaction. 

‘ Property Mn S. 85, T.P.A., does not indicate the actual physical object, but 
denotes the right iu it. 3 O.L.J, 205 = 33 C, 425. 0 

(b) The term ‘ property ’ does not only mean an actual physical object, but 

includes the equity of redemption, 1 O.C. 106. P 

(c) In a subsequent mortgagee’s suit, a prior usufructuary mortgagee was not 

made a party, and a decree was passed, subject to the prior mortgagee’s 
rights. Plaintiff appealed. It was held that the prior mortgagee was 
a necessary party to the appeal, the property mortgaged to the plain- 
tiff being, not merely -the equity of redemption, but the actual property 
itself. 14 M.L.J. 467. Q 

(d) A sub-mortgagee has no interest in specific immoveable property, which he 

is empowered to bring to sale directly under his mortgage, 1902 A.W. 
N. 216. K 
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2.—“ Either in the mortgage security or in the right of 
redemption. ( Concluded). 

B.—Antagonistic interest. 

(a) S. 85, T.P. A., does not require parsons, who claim adversely to the mort- 
gagor, to be made parties. 12 C.W.N. 94. S 

(5) In a suit for sale, the suit should not be so framed as to draw into contro- 

versy the title of a third party, who sets up title paramount to that* 
of the mortgagor and the mortgagee. A.W.N. (1908), 263=56 A.L.J. 5.T’ 

(c) Whether or not S. 85, T.P.A,, refers solely to persons interested in the equity 
of redemption, it is not essential to join as a party one, whose interest, 
if it exists, would be antagonistic to both the mortgagor and the mort- 
gagee. 80 A. 240=5A.W.N. (1908), 100=5 A.L.J. 604‘. U 

C. —Portions of mortgages and release of part. 

(a) A mortgagee cannot bring a suit for khas possession of an undefined area of 
the mortgaged land, without making his co-mortgagees parties to* 
the suit. 25 W.R. 39. y 

(6) A plaintiff was not entitled in respect of his own share, to maintain the suit 

for sale against the whole property, when others interested in the 
mortgagee rights were not added as parties. 9 A. 68. W 

(c) In a redemption suit, part owners of mortgaged property who did not 

execute mortgage dead, or receive mortgage money, are not necessary 
parties, as they are not interested in the equity of redemption. 82 0. 
746. X 

(d) When a plaintiff sues to recover what is duo to him, not exceeding the 

amount rateably due on the property against which he wishes to proceed, 
S, 85, T.P.A., is no bar. 6 M.L.J. 258. X 

(e) Whore throe properties arc subjoct to one mortgage, and two of them had been 

rodoomed by proportionate payment, parties interested in them need 
not bo joined to a redemption suit as regards the third. A.W.N. (1905)^ 
166=2 A.L.J. 628. Z 

(/) Where mortgagee releases a portion of the mortgaged property, he need not 
join, those who are interested in the equity of redemption of the 
released portion, as parties in a suit. 31 M. 838. A 

(g) In a suit for foreclosure, whore a portion of the mortgaged property was 

exempted, persons interested in the exempted properties need not be 
made parties. 28 A. 174=2 A.L.J. 680 = A.W.N. (1905), 244. B 

D.— Miscellaneous. 

(a) Whore a mortgage is not shown to be on behalf of, or for the benefit of, a 

Hindu family, the member in whose favour alone the bond stands is 

competent to sue alone. 16 P.K. 1002. C 

(h) The object of making a second mortgagee a party to a suit is that the property 

may he sold free of his incumbrance. 1 0,L.J, 81. D* 

5.-** Shatf be joinedr 

EFFECT OP NON-JOINDEB.. 

A.— General. 

(1) Non-Joinder— Suit not to affect those not Joined. 

{a) Parties entitled to be made parties to a mortgage suit, but who were not so 
made, are entitled to be placed in the position in which they would 
have been, if impleaded. 1908 A.W.N. 150=26 A. 446. B- 
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J.— “ Shalt be joined '^--(Continued). 

EFFECT OF NON-JOINDER.— 

A.— General — (Concluded), 

(b) The rights of a subsequent mortgagee, not impleaded in the suit upon 

prior mortgage, are those which he would have had, had he been 
impleaded in the suit. And, in order to redeem the prior mortgage, he 
must pay the whole mortgage amount, and not the amount of sale of 
the mortgaged property. 1903 A.W.N. 8 = 25 A. 894, F 

(c) When a party, who should have been made a party to a mortgage suit, was 

not impleaded, the decree so got would not affect him, and if his 
position had been changed, ho should be again placed in the position 
that he had previous to the decree. 9 125=6 A.W.N. 318; 8 

A.W.N. 184. G 

(2) Defect of parties— How cured. 

(a) A defect of parties under S. 86, T.P.A., may be cured by an application, 
which may be allowed by Court, if no party is prejudiced thereby. 20 

A.W.N. 20. H 

(5) Where there arc persons interested in the mortgaged property, and the plain- 
tiff has notice of in, it is a fatal defect not to make them parties; 
unless it is cured by the Court under S. 32, O.P.O. Where such non- 
joinder is brought to the notice of the Court, it should dismiss the suit, 
oven though the objection was first raised in appeal. IS A. 100 = 16 A. 
W.N. 7. I 

(3) Denial of title. 

Where a puisne mortgagee sues denying or ignoring the prior mortgagee’s title, 
the suit should be dismissed, 12 A. 548 = 10 A.W.N. 80. J 

.(4) Effect same though not made a party. 

An occupancy tenant mortgaged his rights with the consent of the malguzar. 
The mortgagee brought a suit against the tenant, got a foreclosure 
decree, and got possession. The tenant then died with heir. The 
malguzar then sued to oust the mortgagee in possession. It was hold 
that by consenting to the mortgage, the malguzar impliedly consent- 
ed to the foroclopuro. G O.P.L.R. 109. K 


(1) Heirs. 


B.— Heirs and purchasers. 


In a suit for sale all the heirs ot the mortgagor were not brought on record. 
The property was sold in execution of the mortgage decree. Subse- 
quently, m a suit by the heirs who were not parties, redemption was 
allowed, so far as their shares were ooucornod. 4 0. W.N. 507. L 


(2) Purchaser. 

(a) A purchaser of the equity of redemption, previous to a mortgage suit, can 

sue for a declaration, that the mortgage decree obtained by not add- 
ing him a party, would not bind him. 8 A W.N. 187. M 

(b) Where the purchaser of a portion of the mortgaged properties was released 

by the mortgagee, and was not made a party to the suit brought by the 
mortgagee, the proper course is not to dismiss the suit for non-joinder, 
but to apportion the mortgage debt between the released mortgaged 
nronertv and tbe other nropertv, 30 0. 756= 7 C.W.N. 728. N 
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Shall be joined."*^ — '(Continued), 

EFFECT OF NON-JOINDER— 

B. Heirs and purchasers. — (Concluded). 

(c) Tn ^mortgagee s suit for sale, the purchaser of the equity of rederaption 

^as not niado a party. The mortgagee bought the property himself in 
the sale hold subsequently. Then he learnt that the equity of redemp- 
tion had boon sold. He now sued the purchaser for possession. It was 
hold that the purchaser was not bound by the original decree, and that 
in the present suit he should be allowed to redeem. 2 294. 0 

(d) A bought the equity of redemption. There were two mortgages, and he re- 

doomod the prior mortgage. The puisne mortgagee now sued making 
tho mortgagor and A parties, but without mentioning the lien acquired 
hy A. It wns held that such an omission was not fatal to the suit. 
17 A. 4Hr-t4 \.W.]Sr, 100 ; 21 A. 272 = 19 A.W.N. 62 ; 21 A.W.N. 68.P 

(e) A mortgagee sued tho mortgagor alone, without adding the vendees of equity 

of redemption, ohtai nr d a decree for sale, and bought it himself in 
Clourt auction. Then ho sued to eject the vendees. Tt was held that 
the suit would not lie. 10 A. 641 =17 A.W.IST. 164. Q 

(/) Certain lands, mortgaged to A, were sold to E. Without joining B, A sued 
on tho mortgage, obtained a decree, and bought the lands himself in 
execution. B then sued A to eject him praying for a declaration, that 
the. snlo was not binding on him. Tho suit was dismissed. It was 
held that S. 4:1, O.P.G., would not be a bar vo his bringing a fresh suit 
to redeem. 20 ISl. 82 -^6 M.Tj.T. 220. r 


C. --Hindu family. 

(1) Without allegation of immorality. 

(a) Tho joint sons of whom plaintitT had notice wore not made parties to a suit 
for fore<*InBai'o agaiiii^t tho father alone, and the property was foreclosed. 
U was held, tliat the sons could institute a suit for redemption. A.W, 
N. (1008), 100«6 A.UJ. 267=30 A. 26G, S 

Notice is, under tho prcsimt rule, not essential. 

(/;) Tho sou of a Hindu father, who was not a party to tho original mortgage 
suit, was allovvod to bring a suit, contesting the sale of the equity of 
redemption, though tho Court finally refused to sot it aside at that 
stage. 1902 A,W.N. 162=24 A, 649. T 

(c) When a mortgagee sues the father alone on a mortgage, knowing full well 
that the sons have interest in tho property, and obtains a decree, tho 
sons can sue for a declaration, that their interest in the property could 
not bo sold, on the sole ground that they were not made parties. 17 
A. 6H7 -15 W.N. 212 U 

(^1) But if the sons raise also tho further issue, that the debt was for immoral 
purposes, and if the issue is decided against them, they will be merely 
allowed the right of redemption. 22 A.W.N. 24. Y 

(2) Allegation of immorality. 

(a) A joint Hindu son, who was not made a party to a previous mortgage suit, 
is entitled to bring the suit for a declaration, that his share was not 
liable, on the allegation that the debt was for immoral purposes. (17 
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J.— “ Shall be loinedU"'— {Continued), 

EFFECT OP NON-JOINDEE— 

C.— Hindu family, ^{Concluded). 

(6) In a suit against the father alone, upon a mortgage of joint family property 
by him, the sons were not made parties. A decree was obtained, and 
the property was sold. It was held, that the sons could not object on 
the ground that they were not parties to the suit. But, if the father’s 
debt was immoral or illegal, the sons could have successfully objected. 
1908 A.W.N, 2=25 A. 214. X 

(c) The joint sons cannot, on the sole ground that they were not made parties 
to the mortgage suit, without alleging that the debt was immoral, 
succeed in getting their undivided shares declared not liable for 
attachment and sale. 1 0.0. 53. Y 

(3) Plea of no consideration. 

A Hindu father mortgaged certain properties. The mortgagee sued him and 
»3wo out of his three sons on the mortgage, got a decree, and bought 
it himself. The third son then brought a suit to recover one 
fourth of the property, alleging that the mortgage had no consideration. 
It was held that he was entitled to do so. 21 M, 222=8 M.L.J. 126 ; 
21 A. 356. Z 

(4) Mortgagee’s rights against son. 

The fact, that the mortgagee did not implead the son, would not deprive him* 
of his right of suit against him, for the debts of his father. 21 A. 301 
= 19 A.W.N. 79 ; 22 A, 894 = 20 A.W.N. 125. A 

D.—Prior and Puisne mortgage. 

(1) Prior mortgagee should he made a party. 

In a puisne mortgagee’s suit, a prior mortgagee was not made a party. The* 
suit should not be dismissed, but the Court should bring him as a party 
under S. 32, O.P.C. 1 A.L.J. 475. B 

(2) If there is no notice decree valid. 

(а) A decree obtained by a prior mortgagee, who had no knowledge of puisne 

mortgagees, is not bad under S. 85, Transfer of Property Act, because 
the latter were not made parties. 7 O.W.N. 31, C 

(б) Plaintiff in a mortgage suit for sale did not know of the existence of the 

puisne mortgage, and such puisne mortgagee was not made a party. It 
was held that the decree and the subsequent sale, etc., were valid subject 
to the rights of the puisne mortgagee. 81 C, 737. B 

(8) Rights of puisne mortgagee not made a party. 

(а) A prior mortgagee, who sues without making the puisne mortgagee a party, 

obtains a decree and finally buys the property himself, takes the* 
property subject to the subsequent mortgage, 7 A.W.N. 125; 4 A.W, 
N. 186. B 

(б) A decree for sale obtained, or a sale held under a mortgage decree, would not 

bind a puisne mortgagee who was not made a party. 1 A.L.J. 288 ; 
1 A.L.J. 207 ; 13 M.L.J. 72 ; 13 M.L.J. 131 = 26 M. 484 ; 26 M. 537. F 
(c) A puisne mortgagee, who was not made a party to the prior mortgagee’s 
suit, must be giveu a chance of redeeming the prior mortgage. 10 A. 
520=8 A.W,N. 210 ; 13 A. 816 = 11 A.W.N. 90. , 
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3. — Shall be joined "-^(Co.iiinued). 

EFFECT OF NON-JOINDER.— 

D.-“Prior and Puisne mort^aze*— (Continued), 

(d) If in a prior mortgagee’s suit, the puisne mortgagee is not made a party, he 

does not lose his right of redemption. 3 A .W.N. 193. H 

(e) Where puisne mortgagee was not made a party to a suit by the prior mort- 

gagee, the subsequent suit for redemption by puisne mortgagee is 
sustainable, and the previous decree, to which the puisne mortgagee 
was not a party, will not affect either his rights, or his liabilities. 

38 M.L.O. 344=31 M. 258-4 M.L.T. 293. I 

(f) A puisne morcgagee has a right of sale, subject to the rights of the prior 

mortgagee, oven if the property had been sold in a suit by the prior 
mortgagee, to which the puisne mortgagee was not a party, 30 C. 699 
= 7 O.W.N. 766. J 

>(<;) A prior mortgagee by conditional sale sued for, and obtained a foreclosure 
decree, without making the puisne mortgagee a party. It was held 
that the prior mortgagee was entitled to sue the second mortgagee for 
a declaration that, if the latter failed to redeem, he might be debarred 
of his right to redeem. 23 A, 1 = 20 A.W.N. 176. K 

<4) Eights of purchasers at Court sales. 

(o) A second mortgagee sued for, and obtained a decree for sale, without making 
the prior mortgagee a party. The prior mortgagee then sued for sale, 
without making the second mortgagee a party, and had a portion of the 
property sold in auction. X bought it. Then the second mortgagee 
applied for order absolute. It was held, the property purchased by X 
could not be brought for sale by such second mortgagee. 17 A.W.N. 
163 = 19 A, 643 ; 29 A. 212=20 A.W.N. 27 ; 16 A. 478. L 

(b) In a suit by a prior mortgagee, the puisne mortgagee was not made a party. 
The property was sold and bought by one X. Subsequently, the 
puisne mortgagee brought a suit on his mortgage to which neither 
the prior mortgagee, nor X was made a party. The property was 
again sold and bought by one Y. Y can sue X to redeem the prior 
mortgage, 23 A. 26. H 

(o) Where all the heirs of the purchaser of the equity cf redemption were not 
made parties within time, but after limitation they were added by Court, 
on an objection taken by one heir, it was held that the suit ought not 
to be dismissed, but decreed proportionately again.st the shares of the 
heirs, who were first made parties. 12 C.W.N. 911. N 

<d) Two mortgagees held mortgages of the same da-te, on the same property, 
and both sued on the same date, without making each other parties 
to their suits, and both obtained decrees. Both the decree-holders 
bought the property in auction, and one obtained possession sooner. 
The other sued for possession or, in the alternative, redemption. It 
was hold, that the suit was nob barred, neither under S. 43, O.P.O., 
nor under S. 85, Transfer of Property Act, 19 A. 379 = 17 A.W.N. 
94. 0 

(e) A purchaser at sale, held in execution of a mortgage decree, obtained by a 
prior mortgagee in a suit brought in strict accordance with S. 85, 
Transfer of Property Act, is entitled to possession,- in preference to a 
purchaser at an earlier sale, held in execution of a decree obtained by a 
puisne mortgagee in a suit brought in defiance of the rule in S. 85, 
nf Pm-nertv Act. 7 0.0. 248. P 
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J.— S/w// be loined.*'*— (Concluded), 

EFFECT OF NON- JOINDER.— (abwcZ7^5edZ). 

D. — Prior and Puisne mortgage. — (Concluded). 

(/) If a mortgagee by conditional sale, knowing that the property has been 
attached by a third party, does not choose to make the attaching cre- 
ditor a party to the suit for foreclosure, and the property is conse- 
quently sold in auction, the auction-purchaser can sue the mortgagee 
for possession by offering to redeem the foreclosed mortgage. 1901 
A.W.N. 143 = 23 A. 467. 

(p) D and M were consecutive mortgagees of the same house. M' sued first 
without making D a party, obtained a decree, and in Court sale X 
bought the house. After M’s decree, D sued on his mortgage without 
making M a party, and m the sale the house was bought by Y, Y now 
sued X for ejectment and damages. It was held that the suit must 
fail. 21 A. 235 = 19 A.W.N. 41. R 

“ To any suit relating to the mortgage^*' 

(1) Suit for possession. 

(а) In a suit for possession as mortgagee, against a third party, where mortgagee’s 

title is denied, the mortgagee should show the extent of his mort- 
gagor’s rights. For this purpose it is sufficient, if he makes him also 
a party-defendant. 2 N.W.P. 72. R 

(б) In a suit to obtain possession, the purchaser of the equity of redemption at 

the Government sale was a necessary party to the suit. 2 Bom. H.O. 
202, 2nd Ed., 194. T* 

(o) In a suit for possession brought by an usufructuary mortgagee, the sons of 
the mortgagor ate not necessary parties, though they and the father 
are joint, when the property was not the ancestral property of the 
family. 1 A.L.J. 367. 0 

(2) Other suits. 

(а) Where a mortgage was given by the guardian of a minor without Court’s 

permission, and the mortgagee sued a prior mortgagee for redemption, 
it was held that the minor was a necessary party, as he was the person 
who was affected by the- validity or invalidity of the plaintiff’s mort- 
gage. 23 B. 287. y 

(б) In a suit to determine the rights of the mortgagees inter se^ the represent- 

atives of the mortgagors were necessary parties. 15 C. 35. W 

(c) The heirs of a mortgagor, against whom a decree was obtained by the 
mortgagee, in execution of which the mortgaged property was sold, a 
part being purchased by the mortgagee himself, and a person who pur- 
chased a part of the mortgaged property vith the consent of the mort- 
gagee are not necessary parties in a suit by the mortgagee, for 
contribution or apportionment of the mortgage debt. 6 C.W.N. 423, X 

(3) Notice. 

(а) Begistraticn of a subsequent mortgage is notice to prior mortgagee. 14 A. 

W.N. 161 ==:16 A. 478 ; IS A. 4.32 ; 22 A. 212. y 

(б) Where the joint sons of a. Ifindu father come to Court to get rid of the- 

effects of a mortgage decree passed against the father alone— the 
burden of proving, that the mortgagee had notice of their interest, liea 
on them. 21 A. 195 note : 19 A.W.N. 34 : 21 A. 1^3. 
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any suit relating to the mortgage.*' ^{Concluded), 

(c) In spite of notice, a subsequent mortgagee was not made a party to a suit 

for sale on a prior mortgage, and a decree for sale was obtained. It waa 
held, that the plaintifE was not entitled to bring the mortgaged property 
to sale. 1901 a.W.N, 22. JL 

[d) A mortgage decree does not fail to be binding upon members of the joint 

family, because of their not having been made parties to the suit, if 
they cannot show, that the mortgagee had notice of their interest, 
a O.L.J. 12. 

N.B. — Under the present rule, notice or want of notice is immaterial. 

5, — ** A puisne mortgagee may sue — to redeem a subsequent mortgage.'^ 

(а) In a suit for foreclosure, the prior mortgagee should be made a party. If 

he is not made a party, the Court can order at the hearing that he 
should bo made one. 22 B. 701. C. 

(б) Where a zemindar had granted a patni lease and then gave a mortgage, in 

a suit by the mortgagee against the zemindar, the patnidar also* 
should be made a party, and given a chance to redeem. 8 0. 79 =9 0. 
L,B. 173 ; 10 C.L.R. 113. D 

(c) In a suit for foreclosure or sale by a puisne mortgagee, the prior mortgagee 

must be made a defendant. If from the pleadings it is seen, that 
neither the plaintifE, nor the prior mortgagee, claims any relief against 
each other, the prior mortgagee should be at once discharged from the 
list of defendants. S. 85 merely enjoins the joinder of all persons in- 
terested in the mortgaged property, but it does not require the re- 
tention to the end of the suit, of those who claim no relief, or against 
whom no relief is claimed. 17 O.P.L.R. 139. B. 

(d) If a prior mortgagee is made a party in a suit by a puisne mortgagee upon 

his mortgage, and if the prior mortgagee does not appear and plead his 
prior right, then his mortgage right must be deemed to be extinguished, 
81 0. 428. F 

{e) In a suit by a puisne mortgagee, a prior mortgagee is not a necessary party, 
unless the puisno mortgagee offers to redeem the prior mortgage, in 
which case he is a necessary party. 1 O.W.N. 463. G 

(/) It is doubtful whotbor a suit framed in contravention of S. 86, Transfer of 
Properiy Act, by not adding a prior incumbrancer, as a party, about 
tho existence of which all parties in the suit admit, is liable to be 
dismissed. 29 M, 84=16 M.L.J. 60. H 

(N.B,) The above cases are no longer law. The present explanation changes 
the old law and sets at rest the doubt on the point. 

I'Mliminary da- 2. In a suit for foreclosure, if the plaintiff 

aSt/” succeeds, the Court shall pass a decree 1 — 

(a) ordering that an account be taken of what will be due tO' 
the plaintiff for principal and interest on the mortgage 2 , 
and for his costs ^ of the suit (if any) awarded to him 
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(b) declaring the amount so due at the date of such decree, and 

directing — 

(c) that if the defendant pays into Court the amount so due on 

a day within six months from the date of declaring in 
Court the amount so due to be fixed by the Court, the 
plaintiff shall deliver up to the defendant, or to such 
person as he appoints, all documents in his possession or 
power relating to the mortgaged property, and shall, if 
so required, re-transfer the property to the defendant free 
from the mortgage and from all incumbrances creat- 
ed by the plaintiff or any person cl aiming under him, or, 
where the plaintiff claims by derived title, by those 
under whom he claims, and shall also, if necessary, put 
the defendant in possession of the property, but 

(d) that, if such payment is not made on or before the day to 

be fixed by the Court, the defendant shall be debarred 
from all right to redeem the property ^ . 

(Notes). 

Old Act. 

This rule corresponds to S. 86, Transfer of Property Act. 

Difference between S. 86. Transfer of Property Act and this rule. 

(1) For the words make,” ordering,” “ upon,” “ paying to the plaintifi or,” 

** transfer,” “ into,” “ the payment,” and ” debarred of,” the following 
words “ pass,” ” directing,” ”if,” “ pays,” ” re-transfer,” ” in,” ” such 
payment,” and ” debarred from ” are respectively substituted. 

(2) The word ” absolutely ” in » absolutely debarred ” is deleted. 

(3) The words ”if so required,” “from the mortgage and,” and “also” are 

newly added. 


(General). 


<1) Appeal. 

Pendency of appeal against decree nisi ^^ill not interfere with the passing of 
order absolute. 1 O.W.N. 197. I 


<2) Limitation. 

(a) A suit for teclosure against the mortgagors and the purchasers of the 
various portions of the property was barred as against the latter under 
Art. 35 of the Limitation Act. 12 0. 614. j 

(i) In a mortgage by conditional sale, where there was a personal covenant to 
pay, the mortgagees brought a suit for foreclosure or sale, after 18 years 
after the amount fell due. It was held, that the plaintiffs were entitled 
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(QenoraX)— {Concluded ) . 

(8) Binding nature of decree. 

{a) The mortgagees of a certain tenure obtained a decree for foreclosure. Before 
order absolute, the tenure was sold iu execution of another decree by 
the superior holder of the tenure. The mortgagees now applied to set 
aside the sale, on the ground of irregularity, under S. 311, O.P.O. and 
it was held that they could apply. 13 G. 346. ^ 

(6) A plaintiff-mortgagee, alleging mortgage by conditional sale, sued fo 
foreclosure. It was decided that the mortgage was not one by con- 
ditional sale. The suit ought not to have been dismissed, but relief 
under S. 88 (2) of the Transfer of PropertyAot should have been given. 
5A.W.N. 329. 

(c) Iu a suit for redemption against a prior mortgagee alone, a foreclosure order 
was finally made. The puisne mortgagee afterwards brought a suit for 
sale, making also the prior mortgagee a party as one in possession. It 
was hold, that the puisne mortgagee should not be allowed to redeem 
the prior mortgage, but that the prior mortgagee should be allowed to 
redeem the puisne mortgage, as having a superior right to redeem. 
6 Bom. L.R, 892=28 B. 153. 


(4) Conditional decree. 

When a conditional decree for foreclosure has been passed, the mortgagor 
cannot claim to redeem before the expiry of the term allowed. 1 N.L.R. 
106. ® 


Shall pass a decree 

(a) In a foreclosure suit, there ought not to be a decree against the mortgagor 
personally for the mortgage money and costs, as well as a decree for 
foreclosure ; the proper decree to pass is to decree foreclosure against 
the property only. 2 O.P.L.B. 94. ^ 

lb) In a suit upon a mortgage by conditional sale, plaintiff prayed that the 
dofoiidant should be debarred from redeeming, in case the debt is not 
paid within a certain date, and the Court passed the foUowing decree : 
— “ that the claim be decreed with costs and interest ; that the defend- 
ant do pay to the plaintiff the money within two months”; it was 
held that the decree, though “ irregular ” in form was in effect a 
foreclosure decree. 4 O.L.J , 533. ® 


2.^^' Interest on the mortgage^'' 


(1) *“***®®*j*^*® ttig plaintitEs ate entitled to'recover the agieed rate ^ 

interest without any deduction. 9 0 . 390. 

(6) A Oivil Court has no discretion to refuse the oontraot interest, tiU-the date 
of the decree in a mortgage suit. 20 B. 744. S 


(cl The terms of S. 86, Transfer of Property Act, excludes the exercise of the 
discretion conferred on the Courts by S. 209, O.P .0. Courts should giva 
interest at the stipulated rate, till the date fixed in the decree for 
payment. 20 0. 360 ; 20 0. 886 note. ^ 


A mortgagee is entitled to claim the compound interest mentioned m tlm 
bond. 3A. 610:210. 366=21 1. A. 1. _ “ 

(6) A provision in a mortgage document for the payment of sawm is not UlegaJ. 
The Courts do not lean towards compound interest, they do not award 
it in the absence of stipulation ; but where there is a clear a^emen^ 
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2,—'^ Interest on the mortgage-' '-—(Concluded). 

(3) nterest post diem. 

Even if iiitereet after due date is not mentioned in the bond, it should be 
grantea under Act XXXIl of 1839. Such interest, being interest due 
on the mortgage within the meaning of S. S6, Transfer of Property 
Act, it becomes a charge on the mortgaged property, 24 0 699 = 
1 O.W.N. 437. ’ 

(4) Future interest after date fixed for payment— Allowed. 

(а) Ss. 86 and 88 of the Transfer of Property Act do not confer any power on 

Courts to award future interest on the mortgage money, from the date 
fixed for payment in the decree msi. But the Court itself has got 
inherent powers, and can allow such interest. 17 C.P.L.R. 164. X 

(б) In a mortgage suit. Court ordered interest from the date of suit to date of 

decree. This granting, though in excess of the amount that could be 
claimed under the law of damduput, was held to be within the powers 
of the Courts under S. 209, C.P.C. 22 B. 86. Y 

(c) A mortgagee is entitled to the interest stipulated in the mortgage-bond, 

until the date fixed in the mortgage decree for payment. After that 
date, and until realisation, he is entitled to reasonable interest. 81 C. 
138 = 16 M.L.J. 160=3 C.L.J. 86 ; see, also, 29 C. 48 ; 84 C. 150. Z 

(d) Ss. 86 and 88, Transfer of Property Act, neither excluded, nor authorised 

the awarding of, ^interest after the date fixed for payment. Under 
S. 209, O.P.O., the Court has discretion in awarding interest until 
realisation, and if in the mortgage instrument interest is payable ‘^till 
realisation,” then the discretion of Court might be guided by the 
express contract between the parties. 3 O.C. 129 ; 2 O.C. 37. A 

<6) Future interest after date fixed for payment— Not allowed 

(a) The Court has power under S. 86, Transfer of Property Act, to allow mtercbt 

, subrequent to date fixed for payment until realisation. 24 C. 766 = 1 

C.W.N, 550. 3 

(b) The Court has no power to allow interest beyond the dale fixed in the 

decree for payment. The discretion allowed to Court, under Ss. 209 
and 222 of the C.P.O., cannot override the special provisions as to 
interest in Transfer of Property Act. 19 A, 174=17 A.W.N. 9* 16 A 
W.N. 70 ; 16 A. 270=14 A.W.N. 80 ; 18 A.W.N. 67 ; 20 A. 897. ' C 

(c) The discretion of the Court is provided for in S. 86, Transfer of Property 

Act, and the Court can grant interest on the mortgage till the date of 
realisation at the rate stipulated in the mortgage, provided no valid 
legal objection could be taken to that rate. 26 0. 39«:25 T A 179=2 
O.W.N. 683. ’ * jj 

<6) Intevest— How recovered. 

Interest post decree, if awarded, should be recovered separatclj^ from the person 
of the judgment-debtor. 16 A. 269 = 14 A.W.N, 79. B 

<7) Construction of decree as to interest. 

A foreclosure decree was passed, ordering the payment of principal and interest 
up to a certain date. On appeal, it was decreed on the parties’ consent, 
that the defendants he allowed one month’s time to redeem,” It 
was held that interest ran to the end of that time. 20 0. 279. P 
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“ For his costs. *’ 

{a) Where a foreclosure decree is passed against defendants and costs are 
awarded for defendants, S. 247, O.P.C-, does not bar the defendant from 
executing his decree. 16 C.P.L.R. 73. G 

^(b) A decree for foreclosure contained a distinct and separate order for costs 
under S. 220, O.P.O. After foreclosure, the plaintifi might enforce the 
decree for costs separately. 10 A. 179=: 8 A.W.N. 68. H 

(c) Where the mortgagor covenanted that the costs of the foreclosure suit shall 
be “ separately paid by him,” it was held that S. 86, Transfer of Proper- 
ty Act, did not shut out Court’s discretion in allowing costs, or prevent 
the Court from making the mortgagor personally liable. 3 N.L.B. 97.1 


4.—^^ If such payment.... to redeem the property.'' 

<1) Extension of time fixed for payment. 

(a) A Court having framed a decree under S. 86, Transfer of Property Act, has no 
power to extend the time given. 13 A. 400=11 A.W.N. 150. d 

\b) Irrespective of the application for order absolute — the period fixed under 
S. 86, Transfer of Property Act, for payment may be extended on good 
cause shown. 19 A. 180=17 A.W.N. 11. K 

(c) In the absence of express words to that effect, the decree of an appellate 
Court cannot be held to postpone the day originally fixed for payment. 

9 C.P.L.B. 116. li 

{d) Though an appellate Court may pass a decree for foreclosure fixing a day for 
payment, the Court executing the decree, can, from time to time 
postpone such date. 6 C.P.L.B. 104. M 

(fl) In a foreclosure decree if, before the expiry of the time fixed for payment, 
an extension of time is asked for, it may be granted on good cause 
being shown. 5 C.P.L.B. 64. N 

<2) Redemption after the date fixed. 

(a) A, decree under S. 86, Transfer of Property Act, is a decree nisi, and has no 

final force until completed by an order absolute obtained under S. 87, 
Transfer of Property Act. Meantime, the mortgage may be redeemed. 
1 O.C. 91, ® 

(b) Payment was made one day after the date fixed in the decree. It was held 

that the payment was invalid, and the mortgage should be foreclosed. 
4 A.W.N. 178. P 

(3) Title acquired without final decree. 

In a redemption suit a foreclosure decree was passed in favour of defendants, 
fixing a data for payment. Before the date fixed, defendants obtained 
possession of property, and enjoyed it for more than 12 years from the 
expiry of the time fixed for payment. Then plaintiffs again filed a 
redemption suit. It was held, that the defendants held possession 
of the property not as mortgagees, but as absolute owners, and that 
the possession being adverse, they had acquired a title independently of 

Q A .n QQ O 
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3. (1) Where, on or before the day fixed, the defendant paya 

Pinal decree in ’“*0 Court the amount declared due as aforesaid, 
foreclosure suit. together with siich subsequent costs as are men- 
tioned in rule 10. the Court shall pass a decree — 

(a) ordering the plaintiff to deliver up the documents which 
under the terras of the preliminary decree he is bound 
to deliver up, 
and, if so required, 

{b) ordering him to retransfer the mortgaged property as 
directed in the said decree, 
and, also, if necessary, 

(c) ordering him to put the defendant in possession of the 
property. 


(2) Where such payment is not so made ^ , the Court shall, on 
application made 2 in that behalf by the plaintiff, pass a decree 3 
that the defendant and all persons claiming through or under him 
be debarred from all right to redeem the mortgaged property and 
also, if necessary, ordering the defendant to put the plaintifi in 
posse, ssion of the property ^ . 

Provided that the Court may, upon good cause shown and upon 
Power to enlarge such terms (if any) as it thinks fit, from time to 
time, postpone the day fixed for such payment® . 

(3) On the passing of a decree under sub-rule (2) the debt secur- 

. , , , ed by the mortgage shall be deemed to be dis- 

Diaoharge o£ debt. ° ” 

charged °. 


(Notes). 

Old A.ct. 

T?hia rule corresponds to B. 87, Transfer of Property Act. 

Difference between this rule and 6. 87, Transfer of Property Act. 

(1) For the words “ If payment is made of such amount and of,” “ in S. 04,” 

the defendant shall, if necessary, be put in possession of mortgaged 
property, ” if,” “ the plaintiff may apply to the Court for an order,” 
“ of,” “ and the Court shall then pass such order and may, if necessary, 
deliver possession of the property to the plaintiff,” “ appointed ” an 
order ” and “ the 2Dd paragraph of this section, ” the following words 

“Where together with,” “in rule 10,” “the Court shall pass 

in possession of the property,” “where,” “the Court shall. , 

pass a decree,” “ from”, “ and also, if necessary, .. ..of the property,” 
“fixed,” “ a decree ” and “sub-rule 2 ” have been respectively substi- 
tuted, 

(2) The word “ absolutely ” and the last para of S. 87, Transfer of Property Aot> 

have been deleted. 
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(General). 

(1) Limitation fop execution of a redemption deci^ee. 

A mortgagor, who has made default ia payment within the time limited by the 
redemption decree, is not entitled to apply 'for execution of the decree 
after the time limited. 19 M. 40 = 5 M.L.V. 282 ; see, also, 26 0. 706.R. 

(2) Ownership of mortgaged property. 

{a) Until a decree for foreclosure is made absolute, the ownership of the mort- 
gaged property continues to be vested in the mortgagor. 9 G.P.L.B. 
130. S* 

(0) Where a right of pre-emption arises on the foreclosure of a mortgage, the 
right to sue for it accrues not from the date fixed for payment in the 
decree under S. 86, Transfer of Property Act, but from the date on which 
the mortgagee obtains an order absolute under S. 87, Transfer of 
Property Act. 20 A. 358 ; 20 A. 315 ; 20 A. 375. T 

(3) Pending appeal. 

Pendency of appeal against the decree msi will not interfere with the passing 
of order absolute. 1 C.W.N. 197. U 

(4) PuFchasei* of pnoperty after decree msi but before order absolute. 

.\ decree nisi for foreclosure is not a final decree, and a purchase by private sale 
of the mortgaged property after decree nisi but before order absolute, 
is a purchase pendente lite, and the purchaser is bound by the order 
absolute although he was not made a party to it. 29 A. 76=3 A.L.J. 
G75=A.W.N. (1906), 283, Y 

(5) Voluntary transfer under Oudh Kent Act. 

A transfer by decree for foreclosure under S. 87, Transfer of Property Act, is a- 
voluntary transfer within the meaning of Oudh Bent Act, 1886. S.D. 

7 of 1908. W 

“ Where such payment is not so made,'’’ 

(1) Partial payment. 

Whore a mortgagor pays partially after a decree for foreclosure, and the plaintiff 
prays for an order absolute in lieu of the unpaid portion, the mortgagor 
cannot ask the Court that tbe sums paid by him should be returned 
before order absolute is made. 10 0.0. 354. X 

(2) S. 288, C.P.C., applies. 

In an application under S. 87, Transfer of Property Act, for an order absolute for 
foreclosure, S. 258, O.P.O., is no bar to an enquiry into the plea of pay- 
ment of the mortgage debt. 16 G.P.L.B. 111. Y 

2,^^ “ On application made.'' 

(1) Limitation. 

(а) An application for order absolute under S. 87, Transfer of Property Act, is 

subject to .4rb. 179 of the Limitation Act, 20 A, 357 = 18 A.W.N. 71,Z 

(б) An application for an order absolute under S. 87, Transfer of Property Act, 

is an application in execution of the decree passed under S. 86 (r, 2), 
and is governed as to limitation by Art. 178 of the Limitation Act. 
24 A. 642. ^ 


±^77 
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On application made.^ — {Concluded). 

(2) Notice necessary. 

Oq an application for order absolute, notice to the opposite party is imperatively 
necessary, under S. 647, C.P.C. 3 N.L.R. 66. B 

(3) Notice not necessary. 

(а) No notice is required by the Transfer of Property Act to be given to the 

judgment-debtor, preliminary to the making of an order absolute under 
foreclosure decree. 9 O.P.L.R. 5 ; 29 C. 644. C 

(б) The fact that the judgment-debtor was not served with notice, on an applica- 

tion for order absolute for foreclosure, would not give him any right to 
have the order passed, set aside, by an application under S. 108, C.P.C. 
4 O.C. 238. D 

|c) Before passing an order absolute under rule 3, no notice to the defendant 
under S, 248, C.P.C., is necessary, when the foreclosure decree is not one 
year old, 27 M. 40. E 

;<4) Setting aside order passed without notice. 

{a) A foreclosure decree-holder should apply for, and obtain an order absolute 
for foreclosure, by giving an opportunity to the mortgagor to pay the 
amount or obtain an extension of time. And where a mortgagee ob- 
tained such an order without notice to the other party, the latter may 
apply to set aside such an order and recover possession of the property, 
after payment of the decree-amount, or ask for an extension of time. 

^ 8M.L.J. 205. F 

((b) An order absolute was made without notice to the defendant. Ee petitioned 
under S. 108, C.P.C., to set aside the ex parte order. On appeal it was 
held that apart from S. 108, C.P.C., Court had inherent power to set 
aside its own ex parte order. 32 C. 253. G 

(c) An ex parte order absolute may, on grounds analogous to S, 108, C.P.C., be 
set aside. Such an ex parte order is open to review and revision, and 
at le ist one appeal is generally allowed. 3 N.L.R. 56. H 

a decree." 

<1) Redemption before order absolute. 

(a) In a foreclosure suit, at any time before order absolute is made, the mort- 

gagor may redeem. 16 C. 246 ; 27 C. 705 = 4 C.W.N. 699 ; 22 M. 133.1 

(b) Until an ordor under S. 87, T.P.A., is made against him, a mortgagor who 

has obtained a decree of redemption, can pay the mortgage amount, 

20 A. 446. J 

(c) If no order absolute is made after notice to the mortgagor formally, what- 

ever may be the other orders passed by the Court, the mortgagor is 
entitled to redeem. 22 M. 133. K 

(d) Even after order absolute under S. 89, T.P.A., is made, the mortgagor may 

redeem the mortgage. In case of foreclosure decree, until an order in 
terms of para 2 of S. 87 is made, the mortgage is redeemable. 3 C.L.J. 
683. h 

(e) Even after the date fixed for payment in the decree, a mortgagor can redeem, 

though not as of legal right. If the time fixed passes, the mortgagee 
can apply for order absolute, and the Court is bound to pass it, unless 
on sufficient cause (equitable grounds) it extends the period. 3 N.L. 
B. 146. M 
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3*— ''Pass a decree.'^^ (Concluded). 

(/) In a decree for redemption, mortgagor may pay the decree amount at any 
time before an order absolute for foreclosure is made under S. 87, 
T*P . Act. An order under which the mortgagee has been put in posses- 
sion, not being an order of foreclosure under S. 87 will not prevent the 
mortgagor from redeeming. 1903 A.W.N. 20=26 A. 231. N 

{2) Proceedings ander 87, Transfer of Property Act. 

(n) Proceedings between decree nisi and order absolute are neither a continua- 
tion of the mortgage suit, nor are they proceedings in execution of a 
decree under O.P.O. 3 N.L.E. 65. 0 

(6) Proceedings under S. 87 are in continuation of the suit ending in a condi- 
tional decree under S. 86, T.P.A. 4 N.L.E. 168. P 

(Q) Order absolute — Suit to set aside. 

Under S. 244, 0-.P.0., a suit will lie to set aside an order absolute for foreclosure 
on the ground of fraud, 12 O.P.L.E. 82. Q 

<4) Order absolute— Appeal. 

(a) The order under S. 87, T.P.A. , is an order in the execution proceedings 

under the substantive decree under S. 86, T.P.A., and is appealable as 
a decree under Ss. 2 and 244, O.P.O. 12 A. 61 ; 14 A. 281. B 

(b) An application for order absolute is a * plaint and the proceeding itself is 

a * suit ’, within the meaning of those words in the definition of the 
term ‘ decree ’ in O.P.O. So an order passed in it is a decree, and is 
appealable. 3 K.L.E. 146. S 

<5) Order extending time— Appeal. 

An order under S. 87, Transfer of Property Act, extending the time of payment 
is a decree within the terms of Ss. 2 and 244, O.P.O. , and is appealable. 
No application for revision, under S. 622, O.P.O., will, therefore, lie. 
14 A. 620. T 

To put the plaintiff ia possession of the property." 

(1) Fresh applioatlon. 

Where a forecloburo dooroo absolute contains no direction for delivery of posses- 
sion of mortgaged property, such possession cannot be obtained merely 
by applying in execution under S. 331, O.P.O. The proper course is 
to apply again under S. 87, Transfer of Property Act, for an order for 
possession. Then the order may be executed. 17 O.P.L.E. 62. U 

(2) Limitation. 

An application for possession of foreclosed property, under S. 87, Transfer of 
Property Act, is not a proceeding in execution, and is not governed by 
any limitation, Art. 178 of the Limitation Act not applying to it. 
16 O.P.L.E. 114. y 

<3) Possession obtained without ordei* absolute. 

A mortgagee obtained a foreclosure decree under S. 86, Transfer of Property 
Act, and after the period fixed for payment, applied for and obtained 
possession of the property, without obtaining order absolute It was 
held that a suit for redemption would not lie on the ground, that the 
mortgage debt had been satisfied out of the usufruct of the property. 
The mortgagor could enforce any right that he may have, only by 
application in the original proceedings. 7 O.P.L.E. 40. W 
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(4) Separate suit. 

A separate suit for possession lies upon a decree absolute for foreclosure, which 
contains no direction for delivery of possession. 16 O.P L.R. 114. X 

(5) Symbolical possession. 

A first cause of action arises when a judgment-debtor remains in khas-jjossession, 
in spice of symbolical possession having been delivered to his decree- 
holder, in execution of a decree absolute for foreclosure 36 O.P. L.R, 

107, Y 

5 .— Upon good cause shown for such payment," 

(1) Extension of time of payment on good cause shown. 

(a) Under S. 87, T.P.A., Court may, on proper grounds being shown, enlarge 
the time for payment. For the first enlargement no strong lea&un is 
necessary. Where a few days after the fixed time, the mortgagor pays 
down the whole amount, he should not forfeit his right but be allowed 
to redeem. 2 G.P.L.R. 29. Z 

[h) In a decree for redemption of a mortgage by conditional tsale, application 
for enlargement of time of payment by the mortgagor, is entertainable 
even after the date fixed in the decree for payment ; but the mortgagor 
should show proper cause for such enlargement. 2 N. L.R. 137. A 

(c) For an extension of the date fixed for payment, the onus is on the judg- 

ment-debtor to show good cause. 3 N.L.R, 55. E 

(d) It is doubtful, whether the mortgagor has an absolute right of redemption, 

at any time before an order absolute for foreclosure. But the Court 
has power to enlarge time, so as to allow ledemption at a very late 
stage, 9 C.P.L.R, 75. C 

(c) S. 87, Transfer of Property Act, does not allow the Court to postpone the 
date of payment on the application of an outsider, and the Court has 
no jurisdiction to pass an order, declining to make absolute the fore- 
closure decree on the application of a third party. 0 O.W.N. G54. D 

(2) Condition of payment of interest. 

Where the time for payment of mortgage debt is enlarged under S. 87, Transfer 
of Property Act, on condition of paymonc of interest not provided for 
by the decree, the moitgagor is personally liable for the payment of 
such interest. 12 G.P.L.R. 78. E 


the passing of .. ..deemed to be discharged.*' 

The decree passed under S. 86, Transfer of Property Act, is not a money 
decree, nor is one passed under S. 87, Transfer of Property Act. 
The order absolute has the effect of discharging the mortgage debt. An 
order under S. 86 also puts the mortgagor under no obligation to pay 
the debt, but simply declares the consequences of non-payment. The 
above observations apply also to an order under S. 88, Transfer of 
Property Act. 2 A.L.J. 180=A.W.N. (1905), 70^27 A. 642. F' 


4. (1) In a suit for sale if the plaintiff succeeds, the Court 
Preliminary shall pass a decree ^ to the effect mentioned in 
decree in suit foe clauses (a), (6) and (c) of rule 2 and also directing, 
that, in default of the defendant paying as therein 
mentioned 3, the mortgaged property or a sufficient part thereof ^ 
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be sold, and that the proceeds of the sale (after defraying thereout 
the expenses of the sale) be paid into Court and applied in payment 
of what is declared due to the plaintiff as aforesaid, together with 
subsequent interest^ and subsequent costs, and that the balance (if 
any) be paid to the defendant or other persons entitled to receive 
the same. 

(2) In a suit for foreclosure if the plaintiff succeeds and the 
Power to decree I'^o^tgage is not a mortgage by conditional sale, 
sale in foreclosure- the Court may, at the instance of the plaintiff or 
■ of any person interested either in the mortgage- 

money or in the right of redemption, pass a like decree (in lieu of a 
decree for foreclosure) on such terms as it thinks fit including the 
deposit in Court of a reasonable sum, fixed by the Court, to meet 
the expenses of sale and to secure the performance of the terms. 

(Note s). 
oia Act. 

This rule corresponds to S. 88, Transfer of Property Act. 

DilOferenoe between this rule and S, 88, Transfer of Property Act. 

(1) For the words “in the 1st and 2nd paragraphs of S. 86,” “ordering” and 

“ so found,” the words “ in clauses (a), (6) and (c) of rule 2,” “ directing ” 
and “ declared ” are respectively substituted. 

(2) The words “ if it thinks fit ” which occur twice, are deleted from both 

places. 

(3) The words “ as aforesaid, together with subsequent interest and subsequent 

costa ” arc newly added, 

(General). 

{a) A previous charge for maintenance existing on the mortgaged property 
would not make the mortgage a second mortgage. The person entitled to 
maintenance has a charge and is not a mortgagee. 29 A. 206= A.W.N. 
(1907), 18«8 A.L.J. 848. G 

(6) Where there was a sale of mortgaged property in execution of a simple 
money decree, and subsequently there was a sale of the same property 
in execution of the mortgage decree, to which proceedings the original 
purchaser was not a party, it was held that the second purchaser can 
bring a suit against the first purchaser for the mortgage money, and in 
default of payment of which, for a decree for foreclosure of defendant’s 
rights and for possession. 24 A.W.N. 108—26 A, 464. H 

“ In a salt for sale.** 

(1) Holder of two mortgages. 

A holder of two mortgages on the same property from the same person, cannot 
maintain a suit on his second mortgage, for sale, subject to his first 
mortgage. 7 Bom. L.B. 811. I 

(2) Joint Hindu family. 

The sons of a joint Hindu family are liable to be sued with the father, on a 
mortgage of ancestral property, executed by the father alone, 15 A. 76. J 
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/. — “ In a suit for sale y-— {Concluded). 

(3) Puisne mortgagee. 

(а) A second mortgagee may sue the mortgagor and the prior mortgagee, for 

sale of the property, without in the plaint offering to redeem the prior 
mortgage. 1 O.C. 105. K 

(б) If a prior mortgagee is not added as a party, though the existence of his- 

rights all parties admit, the decree in a suit for sale by a puisne mort- 
gagee need not in terms, reserve the rights of the prior mortgagee and 
order sale subject to it. 29 M. 84 = 16 M.L.J. 50. h 

(4) Relief. 

A mortgage-deed contained a personal covenant to pay. And in a suit for sale, 
the plaintiff also prayed that, in the event of the insufficiency of the 
sale proceeds to satisfy the debt, the personal covenant might be en- 
forced. It was held that plaintiff was entitled to join the two reliefs. 
lOA.W.N. 142. M 

(5) Sub-mortgagee. 

Sub-mortgagee may sue for sale of his mortgagor's interest in the property. 
26 A. 611=24 A.W.N. 142=1 A.L.J. 330. K 

(6) Succession certificate. 

S. 4 of the Succession Certificate Act applies to suits for salo' under S. 88, 
Transfer of Property Act* 16 A. 269. O 

2 .— Shall pass a decree* 

A.— DECEBE FOR SALE. 

I.— Construction of a decree. 

(а) Where a decree passed under S, 88, Transfor^of Property Act, is ambiguous, 

it should be construed as a decree properly framed according to law. 
If there be no ambiguity, it will be construed literally according to its 
strict terms, w'hether the decree is right or wrong. 20 A. 397. F 

(б) Where the decree mentioned that the property hypothecated in the bond 

is also held liable for the whole amount,** it was hold that the decree 
was a decree for salo. 20 M. 78. Q' 

(c) A decree, under S. 88, Transfer of Property Act, was properly drawn but also 

contained a clause, that; dofondant do pay to the plaintiff some amount 
for costs. It was held, that this addition was merely a formal compli- 
ance with the provisions of C.P.O., and was not intended to allow the 
recovery of it personally. 20 A. 523 = 18 A.W.N, 167. R 

(d) A decree for sale cannot be treated as one for money. It is only when an 

application for the balance is made under S. 90, Transfer of Property 
Act, it becomes a decree for money. lO A* 632=8 A.W.N. 254. S 

II.—Form of decree. 

In a suit for sale both the mortgagor and the puisne mortgagee wore made 
defendants. In the decree, the mortgagor cannot he called upon to 
redeem both the mortgages, as he does not incur the liability of having 
his property sold at the instance- of the puisne mortgagee, 1 
3X. T 
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2 , — “ Shalt pass a decree."^— {Cont%mied). 

A. — DECREE FOR SALE. — [Gonchided). 

III. — Nature of a decree. 

(1) Combined decree. 

When a suit is instituted on foot of a prior usufructuary and a subsequent simple 
mortgage, the plaintiff is entitled to simple money decree for the 
amount due upon the first mortgage, and a decree for sale upon the 
second mortgage, 1 A.L.J. 20. 0, 

(2) Decree for sale and personal decree. 

(а) A combined decree under rr. 4 and 6 is contrary to the procedure prescribed 

therein. But when such a decree is passed, and the decree-holder, after 
selling the mortgaged properties, proceeds against the debtor personally, 
the 12 years rule under S, 230, G.P.O. of 1882 applies to the case. 
31 C. 792. Y 

(б) A combined decree under Ss. 88 and 90, Transfer of Property Act, cannot be 

treated as a decree for money to which the provisions of S, 230, O.P.O., 
are applicable, 26 A. 541. Yf 

(c) No further order, than an order for sale, can be passed against a defendant. 

But if the sale proceeds become insuffioient, then after notice to defend- 
ant, an order under S. 90 may be passed. 9 A. W.N. 149. X 

(d) A decree under S. 88 should not make the mortgagor personally liable for 

costs, in any case, before the sale proceeds have proved insuffioient. 
17 M.L.J. 317 «2 M.L.T. 369«:30 M, 464. Y 

(8) Decree in a sub-mortgage suit. 

(а) In a suit by sub-mortgageo for his debt, a decree for sale of the mortgagee’s 

rights cannot be passed, but only a money-decree could be passed. 
A. W.N. (1905), 76=2 A.L.J. 434=27 A. 611. Z 

(б) A sub-mortgagee is entitled to a decree for sale of the original mortgagor’s 

interest, in oases, and in circumstances, which would have entitled the 
original mortgagee on the date of the sub-mortgage to claim such relief. 
20M. 35 =6 M.L.J. 235. A 

(4) pimple money decree. 

A mortgagee-plaintiff came into Court asking for a decree for sale, or any other 
relief to which plaintiff was entitled.” It was held that ho could 
relinquish his claim for sale, and ask subsequently for a simple money 
decree. 24 A. 456=22 A. W.N. 314. B. 

B.— EXECUTION OF THE DECREE FOR SALE. 

I— .Cieneral. 

(a) A judgment-creditor having a decree for sale against his insolvent judgment- 
debtor, will not, by reason of his debt not finding a place in the sche- 
dule of the insolvency proceedings, lose his right to execute it. 21 A. 
327 = 19 A. W.N. 45, ' C 

(5) A decree-holder having a simple money decree and a mortgage decree, against 
the same defendant, may have the mortgaged property sold for the 
realisation of the amounts of both decrees. 6 A.L.J. 43. 0- 
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2.—^^ Shall pass a decree."" ‘-[Continued). 

B.— EXECUTION OF THE DECEEE FOR SALE — (CW.). 

11.— Limitation. 

(а) Art. 179 of the Limitation Act does not apply to cases of decrees, whioh on 

the date thereof are not capable of execution. So it will not apply in 
the case of a decree under S. 98, Transfer of Property Act. The 
article applicable is Art. 178. 1 A.L.-J. 15; 24 A. 300; see, also, 26 

M. 91. B 

(б) A decree-holder under a mortgage decree must apply for execution, within 

three years from the expiry of the period fixed in such decree, before 
sale of the mortgaged property can take place. 8 A. 56, followed. 
Printed judgments L.B. (1893-1900), 588, p 

lUI.— Proceedings after decree under S. 88, Transfer of Property Act. 

(c) A decree for sale under S. 88, Transfer of Property Act, is a final decree and 
all subsequent proceedings are proceedings in execution to which 
O.P.C. applies. 3 M.L.T. 281=18 M.L.J. 259 = 31 M. 354. G 

(h) A decree for sale passed under S. 88, Transfer of Property Act, is the final 
decree in the suit ; all subsequent proceedings are proceedings in exe- 
cution. A decree for sale under S. 88, Transfer of Property Act, may 
declare the amount due on the mortgage, or direct that an account be 
taken. In the latter case, all steps taken are proceedings in execution. 
18 M.L.J. 212 = 26 M. 237. H 

IV.— Order absolute. 

(1) Hecessity for order absolute— ImperatiYe. 

(а) A decree mei under S. 88, Transfer of Property Act, cannot be executed, 

unless and until, it is made absolute under S. 89, Transfer of Property 
Act. 12 A. 689 =10 A.W.N. 97. I 

(б) A decree on a simple mortgage directing the sale of properties on default 

of payment within a fixed period is a decree niei under S. 88, Transfer 
of Property Act, and cannot be executed, unless it is made absolute 
under S. 89, Transfer of Property Act. 22 0. 931 . J 

A2) Order absolute- Hot imperative. 

(а) It is wrong to hold that unless order absolute is passed, the decree under 

S. 88, Transfer of Property Act, is incapable of execution, and that time 
would not begin to run till the date of the order absolute. 26 M. 244, 
1 M.L.T. 294 = 16 M.L.J. 603. K 

(б) An application to execute a decree passed under S. 88, Transfer of Property 

Act, was held to bean application under S. 89, Transfer of Property 
Act. It was not necessary that such application 'should be made to 
the Court, which had passed the decree. An application for order 
absolute under S. 89 is a proceeding in execution. 13 A. 278=11 A. 
W.N. 83 ; 11 A.W.N. 106 ; 28 M. 621. L 

<3) Objection for failure to obtain order absolute. 

(a) The objection that no order absolute was obtained, if not raised at the 
proper time (i.e., in the very beginning), will not be allowed. 6 0.0. 
261, H 
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2.—“ Shall pass a decree*''^— -(Concluded), 

B.— EXECUTION OF THE DECBEE FOE SALE~(Co?icZd.). 

IV. —Order absolute--(ConcZwded). 

(6) Where the decree did not strictly conform to S. 88, Transfer of Property 
Act, the suit being for recovery of money by enforcement of lien, and 
applications for execution were allowed without objection, it was held 
that! at the late stage defendant was not entitled to raise the objection, 
that no execution should issue as no order absolute was got. 10 A.W. 
N. 223. N 


V.— Execution. 

(1) Execution before time fixed. 

An application for execution of a mortgage decree for sale, before the time fixed 
in the decree, should not bo allowed. 7 A. 194 A.W.N. 332. 0 

(2) Certifying satisfaction. 

One of two joint mortgage decree-holders cannot certify to the Court Iho full 
satisfaction of the decree. If ho so certifies, it will operate only to the 
extent of his interest. And the other would, therefore, be entitled to 
obtain an order absolute for sale. 1904 A.W.N. 22 = 26 A. 315. P 

(3) Questions in execution. 

Questions which should have been determined m execution of a mortgage decree 
under S. 88, Transfer of Property Act, cannot bo made the subject of a 
separate suit. Ss. 230 and 244, C.P.C., bar such ii suit. 24 0. 473 Q 

(4) Agreements after decree. 

A decree for sale under S. 88, Transfer of Property Act, can be executed onlv for 
the amount decreed. Agreements for payments by instalments with 
enhanced interest cannot be executed. 19 A. 186. 

(5) Attachment of mortgaged property. 

(а) In execution of a decree establishing a uicrtgsgc and directing a sale, no 

attachment is necessary, 4 B. 616. g 

(б) It is not necessary for the holder of a mortgage docsrcc to apply for the 

attachment and sale of the mortgaged property. Even if that is 
unnecessarily done, a claim to the property cannot be brought under 
S. 278, O.P.C. 2 L.B.B. 138 ; 4 L.B.E. 82. ^ X 

(c) Under a decree for sale, the mortgaged property was proclaimed for sale. 
Then a third party claiming title to part of the property applied under 
S. 278, O.P.O., and the application was allowed. The mortgagee then 
appealed under S. 244, and the appeal was allowed. On appeal again 
to the High Court, it was hold that S. 278 would not apply as the 
property was not attached, and S, 244, O.P.C. would not apply because 
the objector was not the representative of the judgmeDt..debtor, but 
claimed adversely to them. A.W.H. (1906), 62, * U 

(6) Mortgaged property should first be brought to sale. 

A mortgagee sued his mortgagors for sale and also attached money decrees 
which the latter held against a third party. He got a decree under 
S. 88, Transfer of Property Act, for salo of the mortgaged property and 
in execution of that decree he an application to execute the money 
decree against the third party, was held that he could not be allowed 
to do so. 5 0,0.108. / Y 

4377 114 
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default of the defendant paying as therein mentioned.'* 

(а) A Court has no power to enlarge the time fixed m the decree nisi for sale 

for paymeiitj of the mortgage money, 24 B. 300. W 

(б) When a conditional decree for sale has been passed, the mortgagor cannot 

claim to redeem before expiry of the term allowed, 1 N.L.R, 106. X 

(c) Where in a mortgage smt, the decree of the appellate Court simply dis- 

misses the appeal leaving the decree of the first Court untouched, the 
time for redemption would run from the date of the first decree. 
26 C. 311 =1 C.W.N. 671. Y 

(d) A puisne-mortgagee-plain tiff may be allowed to redeem a prior mortgagee, 

even after the expiry of the time allowed in the decree for such redemp- 
tion, provided that in the meantime the prior mortgagee had not 
taken any steps against the plaintiff. 1 A.L.J. 800. Z 

a sufficient part thereof^** 

A purchaser of one of the lands comprised in a mortgage cannot insist, that 
the rest of the property should be sold first, before the land that he 
bought is sold. But under S. 88, Transfer of Property Act, Court 
has power to order sale of portions of mortgaged property, if the plain- 
tiff is not prejudiced by such order. 3 M.L.T. 287=18 M.L.J. 229. A 


S. — Subsequent interest** 

(1) General. 

(a) In a suit for redemption or sale by a puisne mortgagee, the plaintiff seeking 
to redeem the prior mortgage must pay interest at the rate mentioned 
in the deed, 18 C. 164 =17 I.A. 201. B 


(6) In a mortgage suit, the plaintiffs are entitled to recover the agreed rate of 
interest without any deduction. 9 0. 390. C 


(2] Court’s powers in awarding interest. 

(а) Ss, 85 and 88 of the Transfer of Property Act do not confer any power on 

Courts to award future interest on the moregage money from the date 
fixed for payment in the decree nisi. But the Court itself has got 
inherent powers, and can allow such interest. 17 C.P.L.R, 164. D 

(б) In a mortgage suit, Court ordered interest from the date of suit to date of 

decree. This granting, though in excess of the amount that could be 
claimed under the law of damduput, was held to be within the powers 
of the Courts under S, 209, C.P.O. 22 B. 86. E 

(c) Ss. 86 and 88, Transfer of Property Act, neither excluded, nor authorised the 
awarding of, interest after the date fixed for payment. Under S. 209, 
C.P.C., the Court has discretion in awarding interest until realisation, 
and if in the mortgage instrument interest is payable “till realisation,” 
then the discretion of Ccurl might be guided by the express contract 
between the parties. 3 O.C. 129 ; 2 0.0. 37. F 


(3) Interest post diem. 

{a) Court can grant interest on mortgage money under the Interest Act (XXXII 
of 1839). Where the mortgage deed does not provide for interest 
after the due date of the mortgage, the Court can grant it. 21 0 . 274.G 
(6) The Court can grant it at a reasonable rate. 4 M.L.J. 265=18 M, 248; 
18 M. 388 note. H 
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5 .— Subsequent interest,^^— (Continued), 

(c) Where the mortgage bond did not provide for interest :post diem, the claim 

for such interest could bo allowed as damages only, and was not a 
charge on the land. 18 ]\t. 257 ; 18 M 331 ; 20 ]\I. 149. I 

(d) Interest post diem assessed as damages on a mortgase-bond for a term 

certain, and containing no express provision as to the payment of post 
diem interest, does not form a charge upon the mortgaged property. 
13 A. 330 = 11 A.W.N. 66; 18 A. 316=16 A.W.N. 78. J 

(e) A mortgagee is entitled to interest post diem, if the document does not 

indicate that the parties intended otherwise. 20 'M. 871 ; 19 A. 39 = 
23 I. A. 138 = 1 O.W.K. 52 ; 23 M. 634 ; 25 C. 246. K 

if) In a decree for sale, if a Court awards diem interest, it can be executed 
as a simple money decree. 17 A, 581 = 15 A.W.N. 128. L 

(4) Intepest till date of decree. 

A Civil Court has no discretion to refuse the contract interest, till the date of 
the decree in a mortgage suit. 20 B. 744. M 

(5) Interest till time fixed for payment. 

(а) Under a decree as provided by Transfer of Property Act, interest should be 

calculated from the date of the bond up to the date fixed by the 
decree for the repayment of the money due. 3 C.L.J. 188. N 

(б) A Court making a decree under S. 88, Transfer of Property Act, cannot 

allow interest beyond the period fixed for payment. 38 A.W.N. 164. 
This was reversed in appeal. 23 A. 181 (P.C.) 0 

(6) Interest till realisation. 

(а) Where the allowing of interest is susceptible of construction in both ways, 

either as allowing up to the date of payment, oc until realisation, it 
should be construed as being allowed until realisation. 19 A.W.N. 91 
=21 A.861 (F.B.) p 

(б) A Court has power in a mortgage suit to allow interest until realisation. 

The object of fixing the date of payment is not for the purpose of staying 
the payment of intecost. The language of S. 88, Transfer of Property 
Act, is calculated to cause difficulty, for it ignores the difierenoe 
between a foreclosure and a sale. In foreclosure, interest stops, because 
mortgagee gets the property for the debt. But in sale, the delay at 
times is very long, and it would be hard if no interest is allowed. 
3 Bom. L.R. 61 (P.C.) g 

(c) In a mortgage decree, the Court has power to grant interest beyond the 
date fixed for payment and up to the date of realisation. S. 88 of the 
T.P.A. should nob be construed as limiting the power of the Court to 
grant interest only up to the date fixed for payment. 5 O.W.N. 137 = 

28 I. A. 36 = 3 Bom. L.R. 61 = 23 A. 181 ; but see 34 0. 160. R 

(d) S. 88, T.P.A. does not limit the interest at the contract rate to the date 

fixed for payment in the decree, nor does it preclude the interest from 
extending until the realisation of the entire amount. 3 G.L.J. 85=1 
M.L.T. 66=28 A. 223=16 M.L.J. 160 (P.C.) S 

(e) Where a decree for sale gives interest after the date fixed for payment in 

the decree, it is not necessary that such interest should be at the 

contract rate. A,W.N. (1907), 60 A.L J. 219=29 A. 322, T 
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5. — “ Subsequent interest '^ — (CoTtcluded), 

(/) 111 a decree for sale, contract rate should be allowed till the date fixed in 
the decree for payment and then 6 p.o. only until the date of realisa- 
tion. 21 M. 36^. U 

{y) Where the mortgage-deed provides for interest till the date of payment, in- 
terest at the stipulated rate will be allowed for the six months allowed 
for redemption, and at the Court rate from that date to the date of pay- 
ment. 6 C.W.N. 769. Y 

(7) Estoppel. 

A mortgage decree did net allow future interest. Notwithstanding, the decree- 
holder put in a number of execution petitions claiming interest, and 
the judgment-debtor in the last of such applications admitted his 
liability to pay the amount with interest, and got time for payment. 
It was held that he could not raise the objection subsequently that the 
decree did not award any future interest. 28 B. 393. W 

5.— “/n a suit for foreclosure 

It is necessary to have a foreclosure-decree passed under S. 88, T.P.A., made 
absolute under S. 89 of the Act before executing it. 8 O.C, 75. X 


5. (1) Where oa or before the day fixed the defendant pays 

Pinal decree in Court the amount declared due as aforesaid, 

suit for sale. together with such subsequent costs as are 

mentioned in rule 10, the Court shall pass a decree — 

{a) ordering the plaintiff to deliver up the documents which 
under the terms of the preliminary decree he is bound 
to deliver up, 
and, if so required, 

(6) ordering him to retransfer the mortgaged property as 
directed in the said decree, 
and also, if necessary, 

(c) ordering him to put the defendant in possession of the 
property. 

(2) Where such payment is not so made i, the Court shall, on 
application made in that behalf 2 by the plaintiff, pass a decree 3 
thjat the mortgaged property, or a sufficient part thereof, be sold ^ , 
and that the proceeds of the sale be dealt with ® as is mentioned in 
rule 4. 

(Note s). 

Olc3 Act* 

This rule corresponds to S. 89, T.P.A,, which was as follows 

If in any case under section 88 the defendant pays to the plaintiff, or 
into Court, on the day fixed as aforesaid, the amount due under the 
mortgage, the costs, if any, awarded to him, and such subsequent 
opsts as are mentioned in section 94, the defendant shall (if 
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necessary) be put in possession of the mortgaged property ; but if such 
payment is not so made, the plaintiff or the defendant, as the case 
may be, may apply to the Court for an order absolute for sale of the 
mortgaged property, and the Court shall then pass an order that such 
property, or a sufficient part thereof, be sold, and that the proceeds of 
the sale be dealt with as is mentioned in section 88 ; and thereupon 
the defendant’s right to redeem and the security shall both be extin- 
guished. (S.89, T.P.A.) 


MiscellaneouB cases. 


(General). 


(a) A decree under S. 88, T.P.A., cannot be executed against a person whose 
name does not occur in the order absolute for sale made under S. 89, 
T.P.A. 1901 A.W.N. 23. Y 


(6) The right of a third person discharging an anterior encumbrance after the 
Court sale, by helping the mortgagor in paying under S. 310-A, C.P.O., 
is the enuring of the encumbrance to the advantage of himself. 
29 M. 37. Z 

(c) A mortgagor had the mortgaged property sold for arrears of revenue, and 
bought it m the name of X benami for himself. The mortgagee at 
first did not know this ; subsequently, when he came to know of it, he 
was allowed to bring the inorcgaged property to sale. 25 A. 371 = 23 
A.W.N. 75. A 

(ff) A sale which took place in England with the consent of the judgment- 
debtors, cannot be impeached by them as not being one held under 
S. 89, T.P.A. 8 A.LJ. M6 = 28 A. 660. B 


/•— “ Where such payment Is not so made.'" 

Reason for refusing order absolute. 

The pendency of an appeal against a decree under S. 88, T.P.A., is of itself no 
ground for refusing to make an order absolute. 10 O.W.N. 910. C 


“ Oil application made in that behalf.^' 

1.— Application of Ss. 235, 344 and 258, C.P.C. 

(1) Application of S. 235, C.P.C. 

An application for order absolute for sale under S. 89, T.P.A,, is not an applica- 
tion for execution of a decree, and need not be in the form prescribed, 
under S. 235, C.P.C. 21 0. 818. j) 

(2) Application of S. 244, C.P.O.— Appeal. 

(а) An application made under rule 5 is in effect an application to execute a 

decree passed under rule 4, and an order thereon is appealable under 
S. 244 of the C.P.C. of 1882. 12 M.L.J. 279 = 25 M. 244. E 

(б) But see the decision of the minority in 26 M. 244, which was that proceedings 

under S. 89, T.P.A., are not proceedings in execution of a decree, but in 
continuation of the original suit. See, also, 29 0. 661. p 

(S) Application of S. 288, C.P.C. 

(a) On an application under S. 89, T.P.A. (r. 5), the Court has power to 
ascertain what balance o£ mori^jage-debt is really outstanding. S. 288 
O.P.O. (»0. XXI, r. 2) has no application to an application under this 
rvde. 8 O.W.N. 102 ; 29 0. SSl.'i « 
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1 .— Application of Ss. 235 , 244 and 258 , C.V.C, --(Concluded), 

(b) The question whether S. 258, C.P.O., applies to proceedings in execution of 

a mortgage decree was left undecided* 12 C.W.N. 282=3 M.L.T. 202 
=7 G.L.J. 681. H 

(c) Application for order absolute is an application in execution of a decree 

passed under S. 88 , T.P.A. To such an application S.258, C.P.C., is 
applicable ; consequently, payments made out of Court, if uncertified, 
cannot be recognised. A.W.N, (1908), 103=5 A.L.J. 272=80 A. 248. 1 

11. —Limitation. 


(1) General. 

Plaintiff applied for order absolute for sale, and the Court made an order decree 
made absolute.” More than three years after the date of the applica- 
tion, plaintiff applied for execution . It was held that the order absolute 
passed was not proper, that as no proper order under S. 89, T.P.A., was 
passed, the original application was still to be taken as pending, and 
that the present application should be treated as continuation of the 
earlier and that there was no bar of limitation. 1 M.L.T. 294=16 
M.L.L 503. J 

(2) Allahabad and Madras High Courts. 

(a) An application for order absolute under S. 89, T.P.A,, is an application for 
execution, and is governed as regards limitation either by Art. 178 or 
Art. 179 of the Limitation Act. 2 A.L.J. 371=A.W.N. (1905), 136= 
27 A. 626 ; 20 A. 302=18 A,W.N. 40 ; 23 M. 521 ; see contra 16 A.. 23.K 

(h) An application for order absolute, though defective, by not containing 
particulars and unverified will be a step in aid of execution, and save 
limitation if thereby the judgment-debtor is not prejudiced or the 
Court misled. 81 M. 68=3 M.L.T. 254=17 M.L.J. 696. L 

(3) Bombay High Court. 

(а) Applications under S. 89 of the T.P.A, governed by Art. 179 and not 

Art. 178 of the Limitation Act. 23 B. 644=1 Bom. L.E. 136. M 

( б ) An application for execution of a decree passed under S. 88 , T.P.A. , should 

be deemed to be an application under S. 89, T.P.A., to which the period 
of limitation is applicable. 5 Bom. L.B. 640. K 

(4) Calcutta High Court. 

An application for order absolute under S. 89, T.P.A., is not governed by Art. 
178 of the Limitation Act, which is limited only to applications under 
C.P.C. 22 0 . 924 . 0 


III.— Notice. 


(1) Mo uotiee necesiary. 

(a) No notice need be given to a defendant before an order absolute lor sale is 

made under S. 89, T.P.A. 26 M. 506=12 M.L.J. 62 ; 4 O.L.J. 317. P 

(b) No notice to the defendant is necessary for obtaining an order absolute for 

sale or foreclosure, if the application is within one year from the date 
of the decree. 27 M. 40. 9 
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2,—^* On application made in that bebaif.**--(Concluded), 
i 1 1 Notice— *(ConcZt«2ed). 

(2) Bx parte order may be set aside. 

An order absolute was made without notice to the defendant. He petitioned 
under S. 108, O.P.O., to set aside the ex ^arte order. On appeal, it was 
held that apart from S. 108, O.P.O., Court had inherent power to set 
aside its own ex parte order. 32 C. 253, R 

IV.— Miscellaneous cases. 

{a) A puisne mortgagee, who was a party to the suit for sale by a prior mort- 
gagee and who had also satisfied in part the decree of the prior mort- 
gagee cannot apply for an order absolute for sale of property com- 
prised in his own mortgage, in addition to that comprised in the prior 
mortgage, 26 A. 504=1904 A. W.N. 103. S 

(5) A compromise decree was passed for sale in default of payment within a 
year. The default was made, and plaintiff in an application stated 
that the default was made and prayed for sale. It was hold that this 
was an application for order absolute for sale. 25 M. 637. T 

(c) After a decree for sale under S. 88, T.P.A., the decree-holder applied under 
Ss. 286 and 287 of the O.P.C. of 1882 for an order directing the sale of 
mortgaged properties, which order was accordingly made. No 
subsequent steps were taken, and after three years, he applied for order 
absolute for sale under S, 89, T.P.A., and contended that previously 
no order absolute for sale was made, and that as the present applica- 
tion was not one for execution, it was not barred by Art. 179 of the 
Limitation Act. Both these contentions were overruled, 24 H. 695.U 

(cf) A decree for sale was passed on condition that a prior mortgagee should be 
redeemed. The plaintiff applied for an order absolute in regard to 
one item of property in which the prior mortgagee had no interest, and 
the petition was rejected. Subsequently, the High Court extended the 
time for payment of the prior mortgagee. It was held, that the execu- 
ting Court can now re-admit the application for order absolute. 20 
' A.W.N. 96. y 

(e) The propriety of a decree passed under S, 88, T.P.A,, could not be questioned 
in proceedings held under S, 89, T.P.A., which are proceedings in 
execution of a decree. 10,0.49. W 

J.— ‘^Pjass a decree,'^ 

(1) Court-fee on appeal. 

On appeal from an order refusing an application for order absolute under S. 89, 
T.P.A., ad valorem Court-fee on the value of the appeal should he paid. 
12 O.W.N. 1028, X 

(2) Extension of time. 

A Court has no power, of its own motion, to extend the time provided in S. 89, 
T.P.A., for making an order absolute. 10 C.W.N. 910. y 

(8) Limitation. 

The period of limitation for execution of a decree for sale passed under S. 88, 
^ T.P.A,, begins to run from the ^ate of the order absolute under 8. 89, 

T.P.A., and not from the date of the decree itself. 19 A. 52o. 2 
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^.~“Pass a decree "’-^(Continu&d), 

(4) Order absolute when can be made. 

(а) A subsequent mortgagee cannot obtain an order absolute for sale, when 

there are parties as defendants, who have purchased the property and 
paid ofl prior mortgages, without offering such parties the full amount 
due on such mortgages (i.e.) (including interest). 1903 A.W.N. 219 = 

26 A. 185. A 

(б) An order absolute for sale of a portion of the mortgaged properties was 

obtained, but before sale, defendant had appealed. The appeal was 
dismissed, but the mortgage amount was increased by the accrual of 
interest. It was held, that the plaintiff could obtain a further order 
absolute for sale of the whole of the mortgaged property. 25 A. 264= 
1903 A.W.N. 30. B 

(c) A decree for sale was passed conditional on plaintiff’s redeeming prior mort- 

gages within two months. Plaintiff paid the money in Court four 
. months after. It was held notwithstanding payment after time, 
plaintiff was entitled to an order absolute under B. 89, as defendant had 
not taken any steps to redeem plaintiff’s mortgage. 24 A. 479=1902 
A.W.N. 125. C 

(d) A mortgagee obtained a decree for the recovery of money by attachment 

and sale of mortgaged property. A portion of it was first sold in execu- 
tion, and then mortgagee applied for attachment and sale of the 
remaining portion. Defendant objected on the ground that there was 
no order absolute. It was held that the decree was clear in its terms, 
and having once previously executed without any objection, it could 
not be objected to now. 2 O.C. 337. D 

(e) A decree under S. 88, T.P. A., being only a decree nisi and not a final decree, 
the suit in which such a decree is passed does not terminate until an 
order absolute is made under S. 89, T.P. A. 1904 A.W.N. 9=23 A. 
331. E 

(5) Orders defective, but held to be order absolute. 

(ii) An order absolute for sale under S. 89, T.P. A., is not indispensably neces- 
sary as a condition precedent for the sale of the mortgaged property. 
It is enough if an order for sale is passed on the application of the 
decree-holder. 28 C. 73. E 

(b) An order directing a sale, made in execution of a decree without for- 

mally passing an order absolute under S. 89, T.P. A., would still be 
taken to be of sufficient authority under S. 89, T.P. A. 18 0. 139. G 

(c) An order for sale was passed in execution proceedings taken under a mort- 

gage decree under S. 88, T.P. A., and the mortgagor objected that there 
was no decree absolute. It was held that, though the word * ‘absolute” 
was not found in the execution application, the conditions of S. 89, 
T.P. A., having been complied with the order was right. 5 Bom. L.B. 
389. H 

(d) Where a compromise decree was passed in mortgage suit, though the 
decree was not in accordance with S. 89, T.P. A., the Court should 
determine the way in which, it is to be executed. S. 89, T.P.A., 
contemplates certain state of things, but where such state of things 
does not exist, S. 89 does not exclude other ways of enforcing a valid 
decree. 6 O.L.J. 95=11 O.W.N. 879=34 0. 886. I 
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3 . — “Pass a decree" — {Continued), 

(e) An order absolute for sale was passed without notice to the minor defend- 
ant’s guardian. It was held that the order was not defective, that 
as the minor was properly represented in the suit, an order nisi was 
rightly passed against him, under . 88, T.P.A., and that the present 
order only made that decree absolute. 23 A. 193=2 A.L.J. 640 = 
A.W.N. (1905), 241. * ' j, 

(6) Provisions of the C.P.C. applicable. 

(a) An order absolute is not a mere formality but an essential procedure, and 
if not obtained, all subsequent proceedings become null and void. 9 
M.L.J. 349. K 

(6. The order absolute under S. 89, T.P.A., does not extinguish the ownership 
of the judgment-debtor in the property, until the sale actually takes 
place. S. 291, C.P.G., is not inconsistent with the provisions of S. 89, 
T.P.A., and the Court has jurisdiction to adjourn the sale of the mort- 
gaged property for other reasons, than giving time to the mortgagor. 
31 0. 373. L. 

(c) The order for sale uuder S. 89, T.P.A., has nothing to do with the Civil Pro. 

Code, and the proceedings under S. 89, T.P.A., are not proceedings in 
execution of a decree, but in continuation of the original suit. 6 Bom. 
L.R. 1043. ir 

(d) When an order absolute for sale has been made, any question that arises as 

to that order absolute is not a question relating to the execution of 
the decree, within the meaning of S. 241, C.P.C. 25 C. 138, N" 

(e) S. 310-A, C.P.C., applies to a sale of immoveable property under a mort- 

gage decree. 22 M. 286 ; 23 0, 682, But 23 C. 682 has been over- 
ruled by a P.B. deoisiou in 25 C. 703 » 2 O.W.N. 353 ; see, also, 4 
C.W.N, 474. O 

(/) The order to bo made by the Court upon an application under B. 89, T.P.A., 
for order absolute, will be an order falling under S. 244 (c) of the 
C.P.C. , and as such is a decree under S. 2, C.P.C., and will be appealable 
under Ss. 640 and 684, C.P.C. Consequently, no reference on such an 
order could be made to the High Court under S. 617, C.P.C. S.C. 
297. P' 

(g) The Court is competent to give effect to an adjustment entered into by the 
parties even after the order absolute for sale. 12 O.W.N. 282 = 3 M. 
L.T. 202 = 7 O.L.J. 581. g 

(?i) Ss. 291 and 310- A of the C.P.C. apply to a sale held in virtue of an order 
absolute passed under S. 89, T.P.A. 19 A. 205=17 A.W.N. 47 ; 20 A. 
364=18 A.W.N. 70. r 

(i) The provisions of S. 305, C.P.C., are not inconsistent with those of S. 89, 
T.P.A., and are applicable to decrees of sale passed under T.P.A. 
3 0.0. 42, g 

(7) Provisions of other Acts. 

{a) Agreements filed under S. 44 of the Dekkhan Agriculturist’s Belief Act, if 
relating to the sale of mortgaged property, are subject to the provi- 
sions of S. 89 of the T.P.A. 28 B. 644 = 1 Bom. L.B. 136. X 

(5) Under S. 20 of the Oudh Laws Act (XVIH of 1876) a decree or order passed 
under Ss. 88 and 89, T.P.A., would be subject to the restriction attached 
to S. 266, O.P.C. 3 0.0. 1. XS 


4666 115 
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3 — “ Pass a decree ^•^{Conclitded), 
iS) Kight of redemption. 

(a) The riglit of redemptioti exists in the mortgagor, until an order absolute is 
passed under S. 89 of the T.P.A. 9 O.P.L.R. 78, Y 

(i) An order absolute for sale passed, extinguishes the equity of redemption. 
After the above order, a sale of the same property was held in execution 
of a simple money decree. In order to avert a re-sale, the auction-pur- 
chaser should pay off the mortgage amount. The mere fact that he was 
not a party to the execution of the mortgage decree would not avail, 

1 A.L.J. 699. W 

(c) Even after order absolute, under S. 89, T.P.A., is made, the mortgagor may 

redeem the mortgage. 8 C.L.J. 533. X 

(d) Though an order absolute for sale has been passed, before the sale actually 

takes place, the mortgagor may pay the decree amount and stop the 
sale. 31 G. 863=8 O.W.N. 684. Y 

(e) Even after the order absolute for sale, the defendant can redeem by payment. 

He need not wait until the property is actually put up for sale, 
A.W.N. (1905), 168=28 A. 28. Z 

TAat tbe mortgaged property^ or a sufficient part thereof, be sold.'* 

(а) A sale in pursuance of an order under S. 89, T.P.A., is a sale in execution 

of a decree. 3 O.C, 1. A 

(б) Ss. 304 to 319 of the O.P.O. of 1882 apply to all sales of immoveable 

property including mortgage sales under S. 89, T.P.A, 25 B. 104=2 
Bom. L.E. 635 ; 25 M. 244=12 M.L.J. 279, B 

(c) An order absolute for sale of a portion of the mortgaged property may be 
obtained, and if the sale proceeds prove insufficient, then a further 
order absolute for sale of another portion may he applied for, provided 
the application is within limitation. 1903 A,W.N. 17 = 25 A. 212. C 

•(d) In a suit, a decree was passed against three mortgagors, of whom the decree 
as against one was ex parte. He applied to set aside the ex parte 
decree, and succeeded finally in reducing the mortgage amount. Mean- 
time, the decree against the other two became absolute. The plaintiff 
now applied for order absolute for sale of all the properties, ' The Court 
granted it on condition that the exclusive property of the successful 
defendant should not he sold, until the other property had been sold, 
and proved insufficient to satisfy the smaller decree. 25 A. 42=22 
A,W.N. 189, D 

•(e) A decree under S. 88, T.P.A., was passed for sale of some immoveable 
properties and an elephant which were hypothecated. The decree- 
holder took out execution by applying for attachment and sale of the 
elephant. The judgment-debtor objected that the decree had not been 
made absolute. It was held that the provisions of Ss. 86 to 89 applied 
only to mortgages of immoveable property. 4 O.C. SOI. E 

5 — “ Tbe proceeds of safe be dealt with,** 

A decree-holder purchasing the mortgaged property in Court-sale is not bound 
to give credit to the mortgagor to the amount of the market- value of 
the property, but only to the amount of the actual purchase-money. 
18 A, 81 = 15 A.W.N. 144. P 
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6 . Where the net proceeds of any such sale ^ are found to be 
^ . insufficient to pay the amount due to the plaintiff 2 

Keoovf^ry oi ^ jr » 


if the balance is legally recoverable ^ from the 
defendant otherwise than out of the property sold, 
the Court may pass a decree ^ for such amount. 


balance due o n 
mortgage. 


<N o t e s ). 
oia Act. 

This rule corresponds to S. 90 of the Transfer of Property Act. 

Difference between this rule and S. *90, T.P.A. 

(1) For the words “ when/’ “ for the time being on the mortgage, ” and “ sum,” 

the words “ where,” “ to the plaintiff ” and amount ” ate respectively 
substituted. 

(2) The words “ found to be ” are newly added. 


(General). 

J(l) Decree for sale is not decree for money. 

(d) A decree for sale cannot be treated as one for money. It is only, when an 
application for the balance is[made under S. 90, T.P.A., it becomes a 
decree for money. 10 A. 632=8 A.W.N, 254, Q 

(6) A combined decree under Ss. 83 and 90, T.P.A,, cannot be treated as a decree 
for money, to which the provisions of S. 280, O.P.O., are applicable. 
26 A. 541. H 

\c) A combined decree under rr, 4 and 6 is contrary to the procedure prescribed 
therein. But, when such a decree is passed, and the decree-holder, 
after selling the mortgage properties, proceeds against the debtor person- 
ally, the 12 years rule under S. 230, G.P.O., applies to the case, 31 0. 
792, I 

(d) S. 209 of the O.P.C. relates to a decree for money, and a mortgage decree, 
until it reaches the stage shown by S. 90, T.P.A., cannot be so termed. 
2 Bom* L.B. 225. j 


(2) FMsh suit. 

(a) No fresh suit is necessary for a decree under S, 90, T.P.A, Such a decree can 
be passed in a suit in which a decree for sale was passed. 11 A. 166= 
9 A.W.N. 191 ; 11 A. 486. K 

A mortgage bond provided that, if the sale of the mortgaged property proves 
insufficient, the balance may be recovered personally and from mort- 
gagor’s other property. This W:as held not to give the mortgagees fresh 
cause of action, and that they should have applied under S, 90, T.P.A. 
in proper time. 18 A.W.N. 138=!20 A. 612. The only advantage is, 
the plaintiff instead of being ol^ed to claim such relief in the plaint 
. , may wait till sale proceeds are, ^jcoved to be insufficient, and then claim 

■it in an a^^plication under S. 90wT,P,A. 19 A.W.N. 72. L 

',1 
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(3) Limitation. 


{Concluded)^ 


(o) An application under S. 90, T.P.A., is an application for a supplemental 
decree in the suit, and not an application in aid of execution of the 
original decree under Art. 179 of the Limitation Act, 4C.L.J. 141 = 
33 C, 867. M 

(6) Where the sale of the mortgaged properties was set aside, an application for 
a decree under S. 90, T.P.A., is not an application in accordance with 
law, within the meaning of Art. 178 of the Limitation Act, so as to 
save limitation. 4 C.L.J. 141=33 0. 867. N 


(c) Under S. 90, T.P.A.,»an order for the recovery of the balance was passed, and 
three days later, a decree for the amount was passed. It was held tliat 
limitation counted from the date of the decree. 3 O.L.J. 291, Oi’ 


(4) Original decree personal— S. 90 does not apply. 

(а) S. 90, T.P.A., does not apply to a case, where the original decree is a per- 

sonal one against the mortgagor, under which the mortgagee can in 
execution proceed against any property of the mortgagor, other than 
that comprised in the mortgage. No supplemental decree under S. 90 
is necessary in such a case. 7 G.W.N. 744. P* 

(б) Where an order was passed, allowing execution against properties other than 

those mortgaged, a subsequent Jobjecti on, that no sales of such pro- 
perties could be held in the absence of a decree under S. 90, T.P.A,, 
cannot prevail. 14 M.L.J. 103. 

(5) Personal decree under S. 88 . 

(а) A personal payment directed by a decree for sale passed under S. 88, T.P.A., 

is invalid, and contrary to the provisions of S. 90, T.P.A. 9 Bom. L.R. 
199=31 B. 244, R 

(б) In a suit to enforce a mortgage, a personal decree under S. 90, T.P.A., eo: 

'parte for a large sum, cannot be passed. 36 C. 767. S 

(6) 1 Miscellaneous cases- 

(^ie) S. 90, T.P.A., applies to the case, where the'mortgaged property had been 
sold, in execution of a decree held by the person applying for a further 
decree under S. 90, T.P A. It does not apply, where the mortgaged 
property has been sold under a decree, held by some other person. 22' 
A. 404=20 A. W.N. 182. T' 

(6) Where compensation was awarded in respect of the mortgaged property,, 
under the Land Acquisition Act, the mortgagee can receive such com- 
pensation under his order absolute for sale. It is not necessary for him 
to obtain a further decree under S. 90, T.P.A. 6 O.L.J. 745. U 

(c) Where a decree on an hypothecated bond, besides granting sale, granted 

also personal remedy against the person and property of the judgment- 
debtor, and such decree unchallenged, became final, it was held that 
the decree-holder can merely execute the decree, without applying under 
8. 90, T.P.A. 15 A. 334=18 A. W.N. 121 ; 13 A. 360 = 11 A.W.N. 127 ; 
13 A. 356=11 A.W.N. 104. y 

(d) An unpaid vendor has not only a charge on the property sold in execution 

of his decree, but he has also a personal remedy under 8, 90, T.P.A,, 
against the vendees, 2 A.L.J. 379=A.W.N. (1906), 144. W 
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1 , — “ Any such sale.’* 
l.-^Conditioifs for application. 

<1) Decree-holder entitled to apply. 

(а) When the sale proceeds of the mortgaged properties do not satisfy the decree 

debt, the decree-holder is entitled to apply under S. 90, Transfer of 
Property Act, for sale against the other properties of the mortgagor. 
16 C. 423. X 

(б) Where the decree nisi under S. 88, Transfer of Property Act, does not contain 

direction to proceed against the person or other property of the judg- 
inent*debtor, the decree-holder, when the sale proceeds of the mort- 
gaged properties do not satisfy the decree amount, can apply under 
S. 90, Transfer of Property Act. C. 26. Y 

(c) A mortgagee obtained an order absolute for sale, but before the sale actually 
took place, a third person established his claim to J of the mortgaged 
property. The other half was duly sold, but the mortgage debt was 
not fully satisfied. It was held, that under the circumstances, 
the mortgagee was entitled ro a decree under this rule. 1903 A.W.N. 
179=26 A. 25. ® 

<2) Decree-holder not entitled to apply. 

(n) A mortgagee not having sold the property mortgaged, is not entitled to an 
order under S. 90, Transfer of Property Act. The remedy given by 
S. 90, Transfer of Property Act, is an extraordinary remedy, and should 
be applied with great care and jealousy. 4 A.L.J. 167 = A.W.N. (1907), 
69 = 29 A. 260, A 

'(5) At the instance of the purchasers of a portion of the mortgaged property, a 
decree-holder released that portion without mortgagor's consent, and 
brought to sale uuder S. 89, Transfer of Property Act, the remaining 
portion. The sale proceeds did not satisfy the decree-debt. He now 
applied for a personal decree under S. 90, Transfer of Propercy Act. 
It was held that, as the release was made without mortgagor’s consent, 
he was not to be taxed with a personal decree. 10 O.W.N. 862 = 33 C. 
890. B 

(c) Unless the mortgaged property was sold, the defendants could successfully 
object to an application under S. 90. 3 A.L.J. 445 = 28 A. 660. C 

<8) Other cases. 

(a) The decree of a Court was for a certain amount making the mortgaged 
property liable for the decretal money.” This was held to be a decree 
for sale, though the form was irregular and that, unless the properties 
were sold and the execution of the unsatisfied balance was applied for 
under S. 90, no other property of the mortgagor could be brought to 
sale. 26 0. 166=8C.W.N. 8. D 

(5) A mortgage decree-holder, promising t© purchase the property for the full 
decree amount, purchased it for a lesser price through another, benami 
for himself— the judgment-debtor not objecting. Though this amount- 
ed to an abuse of the process of Court, the decree -holder was granted 
a personal decree under S. 90, Transfer of Property Act, for the balance 
— as the judgment-debtor had th4 remedy of getting the sale set aside 
in due course of law. 1 A.L J. ^6. E 
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1.^'^ Any such saIe.**^{Concluded). 

II.— Sale. 


(1) Private sale. 

Under S. 90, the sale proceeds might have accrued by private sale. Sale bj 
public auction was not essential. A.W.N. (19C5), 124=2 A.L J . 353.P 


(2) Such sale. 

The words ‘ such sale ’ in S. 90, Transfer of Property Act, mean a sale of 
property directed to be sold by the decree under S. 88, and the order 
absolute under S. S9, Transfer of Property Act. S A.L.J. 465= A.W.N. 
(1906). 205 = 28 A. 674. G 

(3) Not a condition precedent. 

A sale is not a necessary condition precedent to the passing of a money decree- 
under S, 90, Transfer of Property Acts. The direction for a sale might 
be dispensed with, if the sale becomes inadvisable. But no order can 
be passed under S. 90, which would have the effect of impeaching the 
original decree, 1 N.L.R. 39. H. 

III.— Relinquishment of claim. 

(a) A mortgagee at any stage is entitled to abandon his claim against portions- 
of mortgaged property, and then obtain a decree under S. 90, for the 
balance, after sale of the rest of the property. A.W.N. (1907), 83=29 
A. 369. I 

(5) There is nothing to prevent a mortgagee relinquishing his claim against a 
portion of the mortgaged property,, and if he obtains a decree against 
the other portion alone, and if the sale of it proves insufficient, he can 
obtain a decree under S. 90 against the unhypothecated property of 
the mortgagor. 25 A. 79=1902 A.W.N. 203. J 

(c) A mortgagee obtained a decree for sale of the whole mortgaged property. 
He then relinquished his claim to a part, and obtained order absolute 
with regard to the other part. The part was sold, but did not satisfy 
his decree. He was allowed to obtain a money decree under S. 90, 
Transfer of Property Act. 28’. A. 19= A.W.N. (1905), 166=2 A.L.J. 
413. K 


amount due to the plaintiff,^" 

Costs. 

(а) Costs decreed are recoverable under S. 90, Transfer of Property Act^ 

11 0.0. 377. 

(б) The words the amount, due for the time being on the mortgage ” include 

costs also. 17 317=2 M.L.T. 359 = 30 M. 464. M 

(c) Mortgage decree and costs should first be recovered by sale of the mort- 

gaged property. If the sale proceeds be insuffioieut, then the balance 
may be recovered under S. 90, Transfer of Property Act. 12 O.W.N, 
364 = 35 0, 431=8 O.L.J, 152. K 

(d) A prior mortgagee is not entitled to a decree under S. 90, Transfer of 

Property Act, against the puisne mortgagee for costs. 23 A. 489 = 
1901 A.W.N. 131. a 
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3 . — “ Legally recoverable,'^ 

I.— General* 

In a suit on a mortgage, the Court is competent to decide at the very beginning, 
the question of the personal liability of the defendant. It is not, that 
the Court acquires jurisdiction only after the security has been sold“ 
and proved in sufBLoient. 6 M.L.T. 246. P* 

II.— Insufficiency of the sale proceeds. 

(a) A decree-holder had two decrees for sale, and the sale of the mortgaged 

property satisfied only one decree. The amount of the other decree 
was held to be “ balance legally recoverable,” and a decree under S. 90, 
Transfer of Property Act, was passed. 15 A. 331 = 13 A. W.N. 120. Q 

(b) A puisne mortgagee got a decree for sale, on condition of redeeming the prior 

mortgages. He redeemed them, and brought the property to sale. 
The proceeds did not even cover the amounts of the prior mortgages 
redeemed. It was held, that he was entitled to a personal decree 
under S, 90, Transfer of Property Act, for the whole deficit. 1903 
A.W.N. 202=26 A. 93. 

(c) A puisne mortgagee sued the prior mortgagee for redemption. A decree for 

redemption or sale was passed. Plaintiff failed to redeem, and the pro- 
perty was sold, but it did not satisfy the prior mortgagee’s debt and 
costs. It was held that the prior mortgagee could not arrest the puisne 
mortgagee for the balance — the decree, so far as it affected the puisne 
mortgagee, not being a personal one. 1 A.L.J. 260 = 1904 A.W.N* 78 = 
26 A. 607. I a 

Ill.-Umitation. 

(1) Period of limitation. 

(a) Where a mortgage bond was payable by instalment, and the right of suit for 

whole accrued on the failure to pay any one instalment, and where an 
instalment was not paid, and the suit was brought after six years after 
tbo date of default, it was held that the creditor was not entitled to a 
decree under S. 90, T.P.A., if the proceeds of sale proved insufficient. 
3 A.L.J. 463. T 

(b) In considering whether the recovery of the balance remaining due after sale- 

of the mortgaged property was barred by limitation under Art. 116, 
regard should be had to the date of the suit, and not to the date of the 
application under S. 90, T.P.A. An application under S. 90, T.P.A.,. 
is not a plaint in a suit. 6 O.C. 80. U- 

(2) Calculation of the period. 

(а) Personal remedy should not have been barred at the date of suit — other- 

wise no order under S. 90, T.P.A. , can he made, 11 C.W.N. 674 = 
6 0X.J. 119=34 0, 072. Y 

(б) In considering whether the balance is legally recoverable, the date of filing 

of suit IS the date which has to he looked to, A.W.N. (1908), 161 =30 A. 
388 =6 A.L.I. 670, W 

(<j) In calculating time for finding out whether the balance was legally recover- 
able, the date of the institution of the suit should he taken into account, 
and not the date on which the ap^ioation under S. 90, T.P.A., waa 
made. 18 A.W.N. 83=20 A. 386. ; X 



918 


Act Y of 1908 (code of oitil peocedubb). [O. XXXIY, r. 6 

3. — “ Legally recoverable^' '(Concluded), 

II I . — Limitation (Co7icZwM) . 

(d) Id a usufructuary mortgage, there was a covenant that the property may 
he sold for the debt, if no possession were given before a certain date 
(the mortgage amount, meanwhile, being payable on a certain specified 
date), and on the covenant a suit was brought, and the property was 
sold. The sale amount proved insufficient and the mortgagee applied 
under S. 90, T.P.A. It was held that limitation ran from the date of 
the Dreach of covenant to pay, and not from the breach of covenant to 
put the mortgagee in possession. 18 A. 371. Y 

IV.— -Personal covenant. 

(а) A personal covenant is implied in every simple mortgage. So a personal 

decree under S. 90, T.P.A., may be passed under conditions mention- 
ed in the section. A.W.N. ( 1908), 161=30 A. 388=6 A.L.J. 670. Z 

(б) If it is mere unconditional promise to pay, it implies personal liability, and 

a decree under S. 90 under proper conditions may be passed, 13 O.W. 
N.138. & 

(c) Where a property is pledged for a loan, and where there is no contrary 

intention in the deed, promise to pay the loan, (i.e.) personal liability, 
will be presumed. 4 O.L.J. 246. B 

(d) Where there is no contrary intention, every mortgage carries with it 

personal liability. But the mortgagee should first have his remedy 
against the property, whether he prays for personal decree in the 
plaint or not. Then he can apply under S. 90, T.P.A. 14 A. 618 = 12 
A.W.N. 80. C 


V.— Succession certificate. 

Where the representative of a mortgagee had not obtained a succession 
certificate, the balance cannot be legally recoverable by him, and so no 
decree under S. 90, T.P.A,, can be passed, 35 0. 767 ; 12 O.W.N. 146 = 
7 C.L.J. 658. D 

“ May pass a decree." 

I. — General. 

^(a) The proceedings following on an application under S. 90, T.P.A,, are a 
continuation of the original suit. If the application is dismissed under 

S. 102, O.P.O,, the mortgagee is precluded from making a fresh appli- 
cation. 1 N.L.R. 143. E 

(6) When the proceeds of a sale are not sufficient to disohargejthe mortgage debt, 
the decree-holder, cannot, without obtaining a decree under S. 90, 

T. P.A., attach and sell the property, as if he had obtained such a 

decree. 6 O.C. 59. p 


II.— Limitation. 


<(1) Period of limitation. 

(а) Art, 178 of the Limitation Act does not apply to an application under S. 90 

oftheT.PA. 11 C.P.L.E. 141. * g 

(б) An application under S. 90, T.P.A., is governed by Art. 178 of the Limita- 

tion Act as to limitation. 21 A. 453=19 A.W.N. 166, H 
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4 . — “ May pass a decree,^"-— (Concluded), 

ll.— Limitation.- -(Con eluded). 

(c) An application under S. 90, T.P.A., is not an application for * execution of a 
decree ’ within the meaning of Art. 179, but is an application in execu- 
tion proceedings to which Art. 178, Limitation Act, applies. 6 O.G. 
114. 

(2) Calculation of period. 

In a suit for sale of a decree was passed by mistake for the sale of the mort- 
gaged, as well as other properties. The mortgaged property was sold, 
but did not satisfy the decree. Subsequently, judgment debtor got the 
decree amended by striking out the other properties. Thereupon, the 
decree-holder applied for a decree under S. 90, T.P.A. It was held 
that the period of limitation for such an application ran from the date 
of the amended decree. 1902 A.W.N. 50. J 

III.— Who can apply. 

The person who can apply under S. 90, T.P.A. , is the person in execution of 
whose decree for sale, the mortgaged property has been sold. 19 A.W.N. 
208. K 

IV.— Who can oppose. 

A junior member of a joint family, who was liable for his share of the debt sued 
on, but who was not a party, could not successfully plead that, the 
decree under S. 90, T.P.A., being a personal one m regard to the 
unsatisfied balance, he was not liable. 22 A. 408=s20 A.W.N. 168. h 

V.— Decree under 5 . 90. 

(а) An order under S, 90 must be a money decree, A Court cannot, under 

S. 90, direct sale of a specific property. 19 A.W.N 126. Iff 

(б) When purchasers of the equity of redemption are made parties, no personal 

decree as against them can be passed. 6 N.W.P. 2. N 

(c) When the son’s share was exempted from sale under the decree in a mort- 
gage by the father alone, on the ground that the son was not a party 
to the mortgage suit, his share was equally protected from sale in exe- 
cution of a decree under S. 90, T.P.A., obtained against the father. 
23 A.W.N. 42. 0 

VI. — Setting aside ex parte decree. 

An application made under S. 108, 0.P.O., to set aside an ecc decree passed 
under S. 90, T.P.A., is not maintainable. 9 O.C. 288. P 

VII.— Appeal. 

If a party is dissatisfied with the order under S. 90, T.P.A., the proper course 
for him is to appeal against the order under S.-244, C.P.O, 1904 A.W. 
N. 263. Q 

Preliminary de- 7 . In a suit for redemption 1 , if the plaintiff 

Buit/*^ redemption g^cceeds, the Court shall pass a decree ^ — 

(o) ordering that an account be taken ® of what ■will be due to 
the defendant for principal and interest on the mortgage, 
and for his costs of the suit (if any) awarded to him on the 
day next hereinafter referred to, or 

4566—116 
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(6) declaring the amount so due ^ at the date of such decree, 
and directing — 

(c) that, if the plaintiff pays into Court the amount so due on a 
day within six mouths 6 from the date of declaring in Court 
the amount so due, to be fixed by the Court ^ , the defendant 
shall deliver up to the plaintiff, or to such person as he 
appoints, all documents in his possession ® or power relat- 
ing to the mortgaged property, and shall, if so required, 
re-transfer the property ^ to the plaintiff free from the mort- 
gage and from all incumbrances created by the defendant 
or any person claiming under him, or, where the defendant 
claims by derived title, by those under whom be claims, and 
shall, if necessary, put the plaintiff in possession of the 
property, but 

{d) that, if such payment is not made on or before the day 
to be fixed by the Court, the plaintiff shall (unless the mort- 
gage is simple or usufructuary) be debarred from all right 
to redeem or (unless the mortgage is by conditional sale)' 
that the mortgaged property be sold 

(Note s). 

Oldt Act. 

This rule corresponds to S. 92 of Act IV of 1882 (Transfer of Property Act). 
Oifference between this rule and S. 92, T.P.&. 

The luio IS split up into four sub-divisions, corresponding to the three 
paragraphs of the old sei^tion, and verbal changes are made, such as the 
omission, modifioation and addition of words, to ensure better arrange- 
ment and greater clearness. 

The word “ preliminary ” in the marginal note is new. 

Clauses (a) and (b). 

These correspond to the first paragraph — 

(i) For the words “ the mortgage-money,” the words “ principal and interest ou 

the mortgage ” are substituted. 

(ii) The word “ this ” is changed into “ the.” 

(iii) The words “ if any ” are enclosed in brackets. 

Clause (c). 

This corresponds to the second paragraph— 

(i) The words “ and directing ” are new. 

(ii) For the words “upon the plaintiff paying to the defendant or into Court,”' 

the words “if the pJaiutiff pays into Court are substituted. 

(iii) The words “ if so required ” are new. 

(iv) For the word “ it,” the words “the property ” are substituted. 

(v) “ When ” is changed into “ where.” 

(vi) The word “ mortgaged ” is omitted. 
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Clause (d). 

This oorresponds to the last paragraph — 

(i) The oonjuactioa “ and” connecting the secondv and the last paragraph is- 
changed into “but.” 

(h) For the words “ be absolutely debarred of,” the words “ be debarred from ” 
are substituted. 

(iii) The word “ be ” is changed into “ is.” 


(General). 


(1) Scope of the rule. 

Rules 7 and 8 ought to be read together, and the of the latter rule has no 

application where the mortgagee does not apply for foreclosure, or 
where the original decree doe's not contain the last clause mentioned in 
the rule, 13 M. 267. R 


(2) Revision. 

When a decree does not specify the result of non-payment, the appellate Court 
made an order allowing the amount due to be deposited, Held^ that the 
order is one, which the High Court should not interfere in revision. 
8 A.W.N. 119. S 

(3) Appeal. 

In the view that the decree under the rule is tho final judgment or decision in 
the suit, it will bo appealable. 26 M. 300. T 


(4) Satisfaction of mortgage-amount— Onus. 

The burden of proving that the mortgage-money has not been satisfied lay on 
the mortgagee defendant in the suit, 3 A.W.N. 90. IJ. 


/. — Suit for redemption,"' 

A redemption-suit is a suit for land. 1 lud. Jur. N.S. 319. V 


(1) General. 


Shaft pass a decree." 


(a) A conditional decree fixing a poriod for payment of money found to bo due 

on mortgage-bonds ontitUng the mortgagor to redemption, though not 
claimable as of right by the mortgagor, who ordinarily should be ready 
at once with his money, is a proper and judicious order passed by an 
appellate Court, where the original Court aetermined the amount but 
failed to fix any time for the payment. 1 A. 344. W 

(b) The Courts which are called upon to pass decrees in suits on mortgages 

should pay due regard to the provisions of rr. 7 and 8. Ih case of 
usufructuary mortgage, decrees for foreclosure should not be made. 
26 B. 121; U.B.R. (1897-1901), Vol. II, p. 682. X 


(2) Contents of deveee. 

(a) As to what a judgment should contain when redemption is allowed, and as 
to the proper form of a decree for redemption, see 1 L.B.R. (1902), 
187. Y 

ip) The decree must not contain unnecessary declarations. 9 I.A. 21. Z 

(c) Nor should it contain improper or illegal , conditions. 8 A. 602. A 

(3) When the Court shall pass a conditional decree. 

(a) The preliminary decree can be passed, if -the Courfcfinds that the mortgaged- 
debt had not been satisfied as allege in the plaint, even though it was 
impossible to ascertain the amount before suit. J>A\ 524. B< 
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2.—“ Shall pass a decree.'^— (Concluded), 

(b) A Court might take such account for the purpose of deciding, whether the 

entire mortgage-debt had been satisfied, and might give the plaintiff a 
decree for redemption of the property lying within its jurisdiction, even 
though, in doing so, it had to determine incidentally questions relating 
to lands lying beyond its local limits. 1 A. 431. C 

(c) Whether the Court can pass a decree for redemption, when the plaint seeks 

only a declaration of the right to redeem, see 16 M. 121. D 

(4) Nature of the decree. 

In redemption suits, the original decree passed under the rule is only in the 
nature of a decree nisi, 22 B. 771 ; U.B.R. (1897 to 1901), Vol, II, 
p. 582. B 

(5) Final decree. 

A decree under the rule becomes a final decree on the expiry of the time limited 
thereby, although no order is passed under r. 8. 17 M. 96. P 

. (6) Foreclosure decree. 

A decree for redemption which does not provide for payment of a mortgage 
debt within a fixed time for foreclosure in case of default, operates, of 
itself, as a foreclosure decree, if not executed within three years. 13 
B. 567. 0 

(7) Decree for redemption in ejectment suit. 

A Court can, in its discretion, pass a decree for redemption in a case in which 
the plamtifis have sued m ejectment. 20 B. 196. H 

(8) Decree in redemption suits of usufructuary mortgage. 

A decree in a suit for redemption of a usufructuary mortgage is not a condi- 
tional decree for redemption under the rule. Hence, a second suit for 
redemption is nob barred. 21 A. 251 ; [8 M, 478 ,* 21 M. 18 ; 22 W.R. 
172 ; 11 A. 386 ; N.W.P. (1871), 62, B ; 19 A. 202, D.] I 

(9) Form of decree— Improper. 

(а) An order declaring chat the plain tifE\s right to redeem shall be extinguished, 

upon non-payment, within the time limited by a decree for redemption, 
of the amount found to be due, is not a proper order, when the mort- 
gage sought to be redeemed is a usufructuary mortgage. A.W.N. 
(1907), 137 = 4 A,L.J. 447=29 A. 481 (24 A. 44, B). J 

(б) Omission of the Court to draw up the proper decree under the rule did not 

depcive the mortgagee of the relief provided by r. 8. 25 B. 101. K 

(10) Right of puisne mortgagee. 

(a) A puisne mortgagee could nob be deprived of his right by proceedings, to 

which he was not a party, and hence was entitled to a decree framed 
on the basis of such right of redemption, as he is entitled to. 7 B. ll.L 

(b) A puisne mortgagee-plaintiff may be allowed to redeem a prior mortgagor 

by paying the amount due to him, though the time fixed in the decree 
has passed. 24 A. 479 ; 1 A.L.J. 300 (21 C. 818 and 22 B. 771, B.). M 

t(ll) Amendment of the decree. 

A mortgagor obtained a decree for redemption of his mortgage, “ within six 
months from the date of the decree,” The time fixed for redemption 
can be applied for amendment under this rule. 16 M. 170. N 
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3. — “An account be taken.” 

(а) It is necessary for accounts to be taken in a suit for redemption, in order 

that it may be ascertained, whether or not the mortgage has been paid 
off. 2 N.W.P. 207. 0 

(б) In a suit for redemption of two distinct mortgages, the separate accounts 

of the two mortgages should be taken. Id B. 19. p 

(ci In a suit for the redemption of land which has been sub-mortgaged by the 
mortgagee, in which suit the sub-mortgagees are co-defendanis, the 
judgment should direct an account of what is due to the original 
mortgagee, and then of what is due to the sub-mortgagee. 15 B. 692.Q 
{d) In a redemption suit, the mortgagor is entitled, as m a question with his 
mortgagee, to have a general account taken of what is due upon the 
mortgage. The accounts between the parties should be settled and 
discharged. 5 0 L.J. 192== 3d G. 223, p 

(e) There ought to be a complete and final settlement of all accounts between the 
mortgagor and the mortgagee, right up to the date of the redemption, 
d A.L.J. 763= A.W.N. (1907), 281=30 A. 36. S 

(/) Where a decree is passed in plaintiff’s favour, and a date is fixed for pay- 
ment under the rule, the plaintiff must get an account of the profits 
of the property taken up to the date fixed for payment. 8 0.0. 302. T 

Costs of the suit,"' 

(а) In a redemption suit, a mortgagee is entitled to all costs properly incurred, 

unless he has been guilty of misconduct. 3 B. 202 ; 8 B. 190 ; 15 0. 
681 ; 13 C.P.L.R. 74. U 

(б) The plaintiff was entitled to set off the amount of his taxed costs against 

the mortgage money, which he was liable to pay under the decree. 
4 C, 742 ; 4 C.L.B. 122 ; 17 B. 32. Y 

S Declaring the amount so due,"" 

(а) The first mortgagee obtained a decree for sale, and purchased the property 

‘ in execution for less than the mortgage amount. The puisne mort- 

gagee sued to redeem. The amount to be paid was not the sum for 
which the property was sold, but the amount due on the mortgage up 
to the date, on which he obtained possession after purchase. 1902 
A.W.N. 7 = 24 A. 185. V? 

(б) A mortgagee is not entitled to interest between the date of the decree and 

the date when the mortgagee obtained possession, if it is not expressly 
provided for in the mortgage-deed. 9 A.W.N. 177. X 

“ Within six months"" 

(a) The omission to state in the decree the consequence of the plaintiff’s default 
in paying off the mortgage money, could not operate to extend the period 
available to the plaintiff for payment, beyond the maximum term pro- 
vided for by the rule, 16 A. 66«13 A.W.N. 222, (14 A. 529, B ; 14 A. 
350, eZiSS.). Y 

(5) Seven days was far too short a time to allow for payment. The direotion 
for payment within a limited time had no practical effect upon the 
decree for redemption, if no condition was imposed or penalty attached 
to non-oomplianoe. U.B.B. (1897-1901), Vol. II, p. 614 ; 4 A.W.N. 
329. Z 
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To be fixed by the Court 

(а) When the decree is affirmed on appeal, the time allowed for payment 

should ha computated from the date not of the original decree, but of 
the appellate decree. 11 B. 172 ; see, however, 2 M.L. J. 23. A 

(б) As to the mode of the calculation of time specified in the decree, see 

8 A.W.N. 80. B 

5.—“ Alt documents in bis possession,” 

The mortgagee judgment-debtor, directed to deliver the title-deeds to the mort- 
gagor decree-holder oa receipt of the decree amount, was unable to 
return them as he lost them. He could not, in the absence of an 
express provision in the decree, be compelled to give security for the 
value of the property. 12 M.L.J. 63. C 

9,—^^ Re- transfer the property” 

When a mortgage is redeemed, a mortgagee is bound to re-transfer the property, 
free from the mortgage and all other incumbrances created by him. 

3 A.L.J. 517==A.W.N. (1906), 241. D 

I0,—'‘if such payment is not made.'* 

‘(a) A mortgagor, who has obtained a decree for redemption, and allows such 
decree to lapse by reason of his not paying in the decretal amount 
within the specified time, cannot subsequently bring a second suit for 
edemption. 19 A. 202, overruled by 24 A. 44 (3 N.W.P. 62 ; 13 B. 
567, P ; 10 B. 461, 11 ; 11 A. 386 ; 6 M. 119 ; 7 M. 423 ; 15 M. 366, B.). 
See, however, 25 M. 300, wherein it was held that, as soon as a decree 
is passed in a redemption suit, but not executed, a second suit is not 
maintainable for the same mortgage. E 

' (5) On failure of the mortgagor to pay the amount due on the day fixed, a 
right to apply for an order absolute accrues to the mortgagee, but the 
accrual of such righn does not stand in the way of payment by the 
mortgagor of tbe amount due. 5 0.0. 82 ; L.B.R. (1893-1900), p. 174: ; 

4 A.W.N. 329. *P 

//. — “Be debarred from atJ right to redeem” 

(a) A mortgagor does not lose h^s right to redeem, notwithstanding default in 
paying off the mortgage amount within the time fixed by the decree, 
unless and until the mortgagee obtains an order for sale or for fore- 
closure under r. 8. 16 M, 214=3 M.L.J. 180 ; 19 M. 40 ; 19 A. 189 ; 
U.B.R. (1897 to 1901), Vol. II, p. 582. G 

-(6) The mere fact of an appeal being preferred against it will not suspend the 
operation of the decree, which gives a right of redemption within a 
certain specified period, with a certain specified result, to follow in case 
of non-compliance, unless the appellate Court extends the time for 
payment. 18 A, 223 ; 18 A. 455=16 A.W.N. 130. H 

T/ia^ the mortgage property be soid” 

In a suit for redemption of a mortgage with possession, the Court decreed 
possession by redemption, on payment of the mortgage-money, adding 
that, if the plaintiff failed to do so, the right of redemption would be 
barred. HeZd, that the decree was contrary to the provisions of the 
rule, and that the Court was bound to decree that the property be sold. 
2 0.0, 196. I 
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8. (1) Where, on or before the day fixed, the plaintiff pays 

Final decree in Court the amount declared due i as aforesaid, 

redemption-suit. togfether with such subsequent costs as are men- 
tioned in rule 10, the Court shall pass a decree — 

{a) ordering the defendant to deliver up the documents which 
under the terms of the preliminary decree he is bound to 
deliver up, 
and, if so required. 

(6) ordering him to retransfer the mortgaged property as direct- 
ed in the said decree, and, also» if necessary, 

(c) ordering him to put the plaintiff in possession of the property. 

(2) Where such payment is not so made, and the mortgage is 
not simple or usufructuary, the Court shall, on application made in 
that behalf by the defendant, pass a decree that the plaintiff and all 
persons claiming through or under him be debarred from all right to 
redeem the mortgaged property 2 and also, if necessary, ordering the 
plaintiff to put the defendant in possession of the property. 

(3) On the passing of a decree under sub-rule (2) the debt secured 
by the mortgage shall be deemed to be discharged. 

(4) Where such payment is not so made, and the mortgage is 
not by conditional sale, the Court shall, on application made in that 
behalf by the defendant, pass a decree that the mortgaged property 
-or a sufficient part thereof be sold 3 and that the proceeds of the sale 
(after defraying thereout the expenses of the sale) be paid into Court 
and applied in payment of what is found due to the defendant, and 
that the balance (if any) be paid to the plaintiff or other persons 
entitled to receive the same : 

Provided that ^ the Court may, upon good cause shown 5 
Power to eniaige ’OTpon such terms (if any) as it thinks fit, 

from lime to time postpone the day fixed for pay- 
ment 6 . 

(Note s). 

01«i Act^i 

This rule corresponds to S. 93 of Aot IV of 1882 (Transfer of Property Act). 
Difference between S. 93, T.P.A., and this rule. 

Sub-rule (i). 

For the words “if payment is made of such amount,** the words where, on or 
before .... as aforesaid ** are substituted. 

The words “ and of** and ** section niuety-fohr ’* are changed into “ together 
with ” and “ rule 10.** 

The sub-divisioos (a) and (6) are new. 

Verbal changes are made in (c) to suit the aiirangement of the rule. 
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Sub-rule (a). 

(i) The provisions contained in paras 2 and 3 are embodied in the sub-rule. 

(ii ) “ If ” IS changed into where.” 

(ill) For the words “ the defendant may apply to the Court for an order,” the 
words “ the Court shallj on application made in that behalf by the 
defendant” are substituted. 

(iv) Hence the words “ if be applies for the former order ’ ’ become unnecessary, 

(v) The words “ an order ” are changed into a decree.” 

(vi) For the words “ and may . . . .the defendant,” the words “ and also. . . . the 

property ” are substituted. 

Sub-ruJe ( 3 ). 

This corresponds in substance to the filth para of S. 93. 

The words in the sub-rule are entirely changed. 

5ub-rule ( 4 ). 

The provisions of the latter part of second para and of fourth para are embodied 
in the sub-rule. The words beginning with ‘‘ where ” and ending with 
“ pass a decree ” are changed and transposed in order to suit the new 
arrangement in the rale. 

The words “ if any ” in brackets are new. 

Proviso. 

The words “if any” are enclosed in brackets. The words “under section 
ninety-two ” and “ to the defendant ” are omitted. 

N.B.' -The marginal head note is new and the head notes of 93 are omitted. 


(General). 


( 1 ) Scope of the rule. 

The applicability of the rule is not taken away, merely because the decree is not 
drawn up in the terms of r. 7. 26 B. 101 =2 Bom. L.B. 633. J 

( 2 ) Interpretation of the rule. 

{a) Notwithstanding that the rule deals only with a mortgagee's application 
for an order for sale, it would, on principle, seem that there would be no 
objection to the mortgagor applying for execution of the decree passed 
under r. 7, and getting an order for sale of the mortgaged property. 
25 M. 800. K 

(b) The rule compels the Court— once the date originally fixed for payment has 
passed without payment in full — to make an order of foreclosure 
absolute, but at the same time allows it, on good cause shown and 
upon such terms, if any, as it thinks fit, from time to time, to postpone 
the date. 2 N.L.R. 137. I, 

(3) liimitation. 

Applications made under the rule will be governed by Art. 179 of the second 
schedule of the Limitation Act. 25 M. 300. UT 
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General— (CowcZwdtffX). 


(4) Executfon. 

An application for redemption or foreclosure under a decree nisi is not an 
application in execution under tlie Oivil Procedure Code, but must be 
made in Court under the Transfer of Property Act ; and until a decree 
nisi is made absolute, there is no decree capable of execution. 21 C. 
818 ; 22 B. 77 ; 10 Bom. L.R. 1067. N 

(5) Calculation of time, mode of. 

The execution of the decree will be barred on the expiry of the time fixed from 
the date of the original decree, and the time cannot be calculated from 
the date of the withdrawal of the appeal. 15 B. 870 ; 1 M.L.J. 746. G 

(6) Defendant. 

The word “ defendant ” in the rule means mortgagor. 26 A. 507=24 A.VV.N. 
73 = 1 A.L.J. 260. ’ p 

“ The plaintiff pays into Court the amount declared due*** 

Default in payment within the specified time— Rights of mortgagor. 

(ffl) He is not entitled to apply for execution of the decree after the time limited. 
19 M. 40. g 

(b) The mortgagor is not entitled to apply for execution of the decree, if he has 

not complied wath the conditions imposed by the decree. 13 B, 106 * 
16 B. 480; 20 B. 279, ^ 

(c) Payment of the amount, before an order absolute has been made, entitles 

the mortgagors to be put, if necessary, in possession of the mortgaged 
property. 6 0,0. 82. g 

(d) The failure to pay money, within the specified time, does not absolutely 

debar the mortgagor’s right to obtain possession of the property 
28 B. 102. T 

“Be debarred from at! right to redeem the mortgaged property*** 

(1) When right to redeem extinguished. 

(а) Unless the time for payment of the redemption money has been postponed 

under the rule, or the original decree has been modified by an order on 
appeal, that the amount should be paid within six months of the date 
of the appellate decree, the mortgagor may lose his right of redemp- 
tion. 16 M. 170. U 

(б) Mortgagor’s right to redeem is not extinguished, till the order absolute is 

made, under r. 3. 20 A. 446 ; 27 0. 705 ; 1903 A.W.N. 20 = 25 A. 231. Y 

(2) Usufructuary mortgagee— Effect of decree. 

In a suit brought by a usufructuary mortgagor , for possession, on the ground 
that the mortgage debt has been satisfied from the usufruct, and in 
which the plaintiff is ordered to pay something, because the debt has 
not been satisfied as alleged, the decree passed against such a mort- 
gagor for non-payment has not the effect of foreclosing him from 
all time from redeeming the prop^ty. 11 A, 386; (2 N.W.P. 62; 
2 Agra 256 ; 4 A. 481, B). ♦ W 
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That the mortgaged property or a sufficient part thereof be sold,^^ 

(1) Ko necessity for sale— Payment made before order absolute. 

In a suit on a Kanom brought by the mortgagor, a decree was passed, 
whereby it was only directed that, on payment by the plaintiff of a 
certain sum within six months, the defendant should surrender the 
mortgaged premises. JSsld^ on appeal, that the appeal should be 
dismissed, in as much as the mortgagee never obtained an order for 
sale, and the mortgagor’s equity of redemption had never become 
extinct, and the necessity for a sale was obviated by payment before 
any order was made under the rule. 16 M. 214. X 

(2) Effect of default on position of mortgagor after decree for sale. 

The decree for sale does not debar the mortgagor of any right in default of 
payment ; the only penalty affixed to the default is the liability to 
have the property sold. By his default, he loses the privileges of a 
decree-holder, but he does not thereby lose his rights as a judgment- 
debtor. 3M.L.T. 281=18 M.L.J. 239 = 31 M. 354 [31 0. 863, B ; 
19 M. 40, D ; 24 M. 244 (282); 25 M. 300, ; 5 0. 0. 582. Y 

Provided tbat:^ 


Meaning of Proviso. 

The language of the whole proviso does not demand, that a limited meaning 
should be attached tout, and as the procedure prescribed is borrowed 
from the practice of the English Courts, it must be construed by the 
light of that practice. 2 N.L.R. 137 ; L.B.R. (1893-1900), Vol. II, 
p. 174. Z 


5.—“ Upon good cause shown,” 

(а) No extension of the time limited by the decree for payment of the decretal 

amount can be made, except for good cause shown. 19 A, 180 (16 0, 
246, Diss ; 16 M. 214, D); see, however, 19 A. 205. A 

(б) The Court may, on good cause shown, enlarge the time to pay money, and 

impose such terms as it thinks fit. Bom. L.B. 719=28 B. 102. B 

6.-^*^ Postpone the day fixed for payment,” 

(1) When applications for extension of time to be made. 

(a) An application to extend the time for redemption fixed by the original 
decree may be made, at any time before the decree absolute is made. 
22 B. 771 ; 5 0.0. 82. C 

(5) An application for extension of time to redeem can be made by the mortga- 
gor, though the mortgagee has not applied for an order absolute. 
26 M. 300. D 

(c) An application for enlargement of time for redemption may be entertained, 
and granted after the expiry of the time originally fixed. 8 Bom. 
L.R. 664 ; 13 M.L.J. 266 ; 22 B. 771 ; 26 B. 121 ; 28 B. 103 ,* 2 N.L.R. 
137. B 

(2) The Court to which applications should be made. 

An application for extension of time should be made to the Court of first 
instance. 26 M. 521=10 M.L.J. 145 ; 23 A. 88 (13 A. 278, B), See, 
however, A.W.N. (1906), 203=3 A.L.J. 828. F 
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5 .—“ Postpone tbe.day fixed for payment -^[Concluded), 

(3) Powers of the appellate Court. 

The appellate Court nevertheless has jurisdiction to allow the enlargement 

time, in cases where there has been an appeal. A.W.N, (1906), 203=3 
A.L.J. 828. 0 

(4) Enlargement of time prohibited. 

The decree, in a redemption suit, directed that, on default of payment within 
six months, the mortgagor’s right of redemption should be foreclosed, 
and the morcgagee should be at liberty to sell the property. HM, the 
Court had no power to enlarge the time, but was bound to pass an order 
absolute. 24 B. 300. H 

(5) Kanom— Redemption decree. 

The decree provided that the amount should be paid in three months. The 
decree-holder made default, but applied to execute the decree at a later 
date. Held, that the application did not fall under the proviso. 13 
M. 267. I 

9. Notwithstanding anything hereinbefore contained, if it 
Decree where noth- appears, upon taking the account referred to in 
where ^°'^^ortg^ee 7, that nothing is due to the defendant or 

has been overpaid. that he has been overpaid the Court shall pass a 
decree directing the defendant, if so required, to retransfer the pro- 
perty and to pay to the plaintiff the amount which may be found 
due to him ; and the plaintiff shall, if necessary, be put in possession 
of the mortgaged property. 


(Note 8). 

Old Aet. 


This rule is new. 

“ This rule is new. It is a recognition of existing practice, and remedies an 
obvious omission in the Transfer of Property Act, 1882.” (Statement of 
Objects and Reasons.) 


(General). 

The method of taking accounts between mortgagor and mortgagee should be in 
accordance with the principles laid down at page 550 ('J'th edition) of 
Maopherson on “ Mortgages.” 3 P.R. 1900. J 

“ T hat he has been overpaid. ” 

(1) Balance on the settlement of accounts— Principle. 

To avoid a multiplicity of suits, it is necessary under decrees for foreclosure or 
redemption, that the accounts between the parties should be settled 
, and discharged ; if the balance if$' against any party, he must pay it. 
9 0. 377 ; 16 I. A. 107 ; 16 0. 6851 ; 6 O.It.J. 192'=:i34 0. 223.^ ^ K 
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/. — “ That he has been overpaid*'^ — (Concl^Lded)> 

(2) Usufractaapy mortgage. 

Where a usufructuary mortgagee has realised a sum of money, in excess of the 
amount due to him, it is an equitable practice to allow to the 
mortgagor interest on such sum, at the same rate at which interest has 
been allowed to the mortgagee on his mortgage debt. 1 N.W.P. 66, 
Ed. 1873, 111. L 

(3) Practice in case of oYer-payment. 

The general practice is to order payment, by the mortgagee, of the balance due 
to the mortgagor, with interest from the date of the institution of the 
suit. 7 B. 185 ; 6 Bom. H.O. 97. M 

10. In finally adjusting the amount to be paid to a mort- 
Costs of mort- ^ foreclosure or sale or redemption, 

gagee subsequent to the Court shall, unless the conduct of the mort- 
gagee has been such as to disentitle him to costs 
add to the mortgage-money such costs of suit 2 as have been 
properly incurred by him since the decree for foreclosure or sale or 
redemption up to the time of actual payment. 

(Note s). 

Old Act. 

This rule corresponds to S. 94 of Act IV of 1882 (Transfer of Property Act), 

Difference between this rule and S. 94, T.P.A. 

For the words “in case of a redemption or sale,’^ the words “in case of a 
foreclosure, or sale or redemption ” are substituted. 

The words “ by the Court under this chapter ” are omitted. 

“Eedemption or sale ’’ are arranged as “ sale or redemption.” 

To disentitle him to costs.*' 

The mortgagee may, by his conduct, disentitle himself to his costs if he incurs- 
cost after a proper tender is made to him. 8 B. at p. 193. H 

“StfcA costs of suit.** 

* 

(1) Limitation as to the liability of the mortgagor. 

The order for sale cannot, except with regard to any additional costs which may 
be proT^ided for by an order under the rule, extend in any way the 
liability of the judgment-debtor or his property under the decree^ 
19 A, 186 « 17 A.W.N. 12 (5 A. 492, D,). 0 

(2) Costs not part of the mortgage amount. 

The costs awarded could not be considered as part of the money due on the 
mortgage, and as such superseded by the order absolute for possession 
of the property. 10 A. 179 ; 14 0. 185. ^ 

11. Where property is mortgaged for successive debts to sue- 
, cessive mortgagees, any mesne mortgagee may in- 

Eight of mesne ^ ^ • 

mortgagee to redeem stitute a Suit to redeem the interests of the prior 

and foreclose. mortgagees and to foreclose the rights of those 

that are posterior to himself and of the mortgagor. 
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(Not es). 

Old Aet. 

This rule is new. 

“ The Committee have inserted this rule in compliance with the suggestion of 
the Privy Council in Gupi Narain Khannav. Bansidhar (L.E. 82 I.A. 
123)* This was in the Transfer of Property Act Bill, but was omitted 
by the Select Committee on that bill on the ground that it ought to 
find a place in the Civil Procedure Code.” (Statement of Objects and 
Beasons). 


(General). 

There is noLhing in the Transfer of Property Act, or in the Code, which will 
prevent a puisne mortgagee from combining in one suit a prayer to 
redeem and to foreclose his own mortgage. 13 A. 432 ; 22 C. 33 ; 22 
B. 701 ; 12 C.P.L.R. 86 ; 22 C. 100 ; 14 C.P.L.R. 177. See, however, 
17 C.P.L.R. 139. Q 


12. Where any property the sale of which is directed under 
Sale of property Order is subject to a prior mortgage, the Court 


subject to 
mortgage. 


prior may, with the consent of the prior mortgagee, 
direct that the property be sold free from the 
same giving to such prior mortgagee the same interest in the 
proceeds of the sale as he had in the property sold. 


(Notes). 

Old Act. 

This rule oorrespouds to 8. 96 of Act IV of 1882 (Transfer of Property Act). 

Difference between this vale and B. 96, T.F.A. 


The word if ” is changed into “ where.” 

“Under this chapter ” is altered into “rinder this order.’* Por the word 
“order,” the word “direct” is substituted. 


(General). 


Constr notion of the rule. 

(a) The rule cannot be construed as implying that, whenever property is not to 

be sold free from a prior mortgage, the decree should reserve the prior 
mortgagee’s rights in express terms, even when such rights have to be 
admitted and undisputed, and his rights, therefore, will be left un- 
aflEeoted by the omission to make a special reservation of them in the 
decree itself. Further, where’ the plaintiff has claimed for relief only 
subject to such admitted rights, the decree might have clearly provid- 
ed that the mortgaged property should be sold, subject to the prior 
mortgage. 29 M. 84ssl6 M.L.cT, fiiO (18 A. 344, JS.). R 

(b) The rule does not support the view, that the puisne mortgagee is not re- 

quired to redeem the prior mortgagee, when the latter is a party to 
the suit. 3 M.L.T. 897*18 M.LJ. 298 (30 C. 699 and 27 A. 885, I>.).S 
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“ Direct that the property be sold free from the same.^^ 

(1) Obligation to redeem prior mortgages. 

(a) In a suit on a mortgage, the plaintifi, the subsequent mortgagee, who made 
prior mortgagees parties thereto, prayed that the amount due to him 
might be realised by sale of the mortgaged property. He got a decree, 
but was required to redeem certain prior mortgages. Held that, 
although on the authority of the case in 22 G. 38y the plaintiff would 
be entitled to a decree giving him leave to sell the property subject to 
the prior incumbrances, yet having regard to the difficulty and com- 
plication that would arise under such decree, the decree passed by the 
lower Court was equitable and proper. 23 C. 796 ; 5 0. 101. T 

(h) An order for sale cannot be obtained by a second mortgagee, except on his 
redeeming the prior mortgage. 13 A. 432 ; 16 M. 212 ; 22 A. 212 ; 
see, however, 22 G. 33 ; 17 M. 64. U 

(2) Sait for sale of entire property— Mortgagee holding two mortgages on same 

property. 

The mortgagee was not entitled to bring to sale the property covered by his 
simple mortgages, subject to the usufructuary mortgage held by him, 
nor could he bring to sale the whole property for the aggregate amount 
of the mortgages, simple and usufructuary. 1903 A.W.N. 177=26 A. 
14 ; 24 A. 429 ; 25 M. 108 ; see, however, 16 A. 195 ; 20 A. 322. Y 

Application of 13. (1) Such proceeds shall be brought into 

proceeds. Oourt and applied ^ as follows : — 

first, in payment of all expenses incident tO' the sale or properly 
incurred in any attempted sale ; 

secondly, in payment of whatever is due to the prior mortgagee 
on account of the prior mortgage, and of costs, properly 
incurred in connection therewith ; 

thirdly, in payment of all interest due 2 on account of the mort- 
gage in consequence whereof the sale was directed, and of 
the costs of the suit in which the decree directing the sale 
was made ; 

fourthly, in payment of the principal money due on account of 
that mortgage ; and 

lastly, the residue (if any) shall be paid to the person proving 
himself to be interested in the property sold ^ , or if there 
are more such persons than one, then to such persons 
according to their respective interests therein or upon their 
joint receipt. 

(2) Nothing in this rule or in rule 12 shall be deemed to affect 
the powers conferred by section 57 of the Transfer of Property Act, 
' 1882, (IV of 1882). 
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0. XXXIY, r. 13] Act Y of 1906 (codb of oivil procedure). 

(Note s). 

Old Act. 

This rule corresponds to S. 97 of Act IV of 1882 (Transfer of Property Act). 

Difference between this rale and S. 97) T.P.A. 

Sub»rule (iV 

The provisions contained in paras 1 to 5, both inclusive, are embodied in this 
sub-rule. 

The words “ secondly, if the property.. . .such mortgage ” are omitted and the 
words “ secondly in payment. . ..therewith ” are substituted. 

The words “ in this section or in section ninety-six ” are changed into “ in this 
rule or in rule 12.” 

The words “ of the Transfer of Property Act, 1882, (IV of 1882) ” are new, 

/. — “ Such proceeds . .and applied 

The claim of the plaintiff, the holder of unregistered mortgage, was prior to 
that of the holder of the money-decree. The plaintiff’s earlier mort- 
gage must be postponed to the mortgage registered. The proceeds of 
the sale, after satisfying the first incumbrancer, became payable first 
to the other incumbrancers, if any, and then to the mortgagor. The 
holder of the money-decree could only take any balance that remain- 
ed, subject to thd equitable right of the plaintiff. 18 B. 684. W 

2.—^^ In payment of all interest dwe.” 

(а) The Court has power to allow interest subsequent to the date of the decree 

and the date fixed by the decree for payment, until realisation. 24 0. 
76G (19 A. 174, D.). X 

(б) It is competent for a Court passing a mortgage decree to give interest 

beyond the date fixed for payment, and up to the date of realisation. 
3^Bom. L.B. 61 ; 5 O.W*N. 137 ; 23 A. 181 ; 28 I.A. 35 (19 A. 164, over^ 
ruled) 1 O.W.N. 560; 24 C. 766 ; 21 M. 664 ; 21 A. 361, app. ; 2 
• ,0.W,N . 638, B.) ; but see 84 C. 150. Y 

The residue shall be paid .. . .so/d.’^ 

(1) Claims of the mortgagee on the surplus sale proceeds. 

When a mortgagee, holding two mortgages over the same property, obtains a 
decree for sale of the property in satisfaction of the first mortgage, 
then a subsequent suit on the second mortgage is barred. But it may 
be open to him to enforce his claim on the second mortgage under the 
rule, by proceeding against any surplus that remains after satisfying 
the decree. *17 M.L.l. 801=2 M.L.T. 380=30 M. 353 (24 A. 429, 
appl, ; 25 M. 108. B ; 20 A. 322, diss.). Z 

(2) Surplus to be applied not to other debts. 

A mortgagee receiving the surplus sale proceeds of a portion of the mortgaged 
properties, sold in execution of a decree' on a prior mortgage of that 
part obtained against some of the mortgagors, is bound to apply the 
same towards the mortgage debt, and not to other debts, in case he 
received the money by means of or by virtue of the security, even 
though the money was paid by the mortgagors towards other debts 
due by them. 8 0.0. 953 [(1843) 2, Y. and 0. Ch. 268 and 277, !?».].& 
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Act V of 1908 (COUU OJE' oxvii< fboobddbb). [O. XXXIY, p. 14 


14. (1) Where a mortgagee has obtained a decree for the 

Suit for sale neoes- payment of money in satisfaction of a claim arising 
mratgag^ property the mortgage 1, he shall not be entitled to 

t® sale* bring the mortgaged property to sale 2 otherwise 

than by instituting a suit 3 for sale in enforcement of the mortgage, 
and he may institute such suit notwithstanding anything contained 
in Order II, rule 2. ^ 

(2) Nothing in sub-rule (1) shall apply 5 to any territories to 
which the Transfer of Property Act, 1882, (IV of 1882), has not been 
extended. 

(Note s). 

Old 

This rule partly corresponds to S. 99 of Act IV of 1882 (Transfer of Property 
Act). 

(General), 

(1) Object of the rule, 

{a) The rule aims at the hardships inflicted on mortgagors by mortgagees, by 
proceeding to realise their claims by execution of money decrees passed 
in respect of the mortgagors* personal liability . The primary purpose 
of the rule is to relieve a mortgagee from the restriction placed on the 
splitting of his remedies* 2 Bom. L.B, 864=26 B. 161. B 

(6) The object of the rule is that the mortgaged property shall be brought to 
sale in such a manner as to secure, that all incumbrances shall be 
brought before the Court, and that -what shall be sold shall be not the 
equity of redemption, hut the property itself free from incumbrances, 
so that the property may fetch a fair value. 26 B. 88 ; 10 C.P.L.R. 
21 (21 G. 34 at p. 37 ; 17 A. 520, B ; 16 A. 415, diss,), C 

(2) Scope and applicability of the rule. 

(а) A suit for sale of the equity of redemption of the mortgaged property, reserv- 

ing the mortgagee’s rights and interests under the mortgage, is 
opposed to the intention of the rule. 17 A. 620 (16 A. 415 ; 21 C, 314, 
B.). D 

(б) The rule prohibits a sale of mortgaged property held in contravention of 

the rule. 21 0. 37 ; 30 0. 463 ; 17 A. 522 ; 22 M. 872 ; 32 C. 296 ; 4 
A.L.J. 787. E 

(c) The rule applies to the holder of a usufructuary mortgage. 16 M. 436 ; 16 

A. 415. P 

(d) The rule applies to persons having charges. 22 C. 869 ; 22 0, 903 (19 0. 

139, 1 )) ; 24 M. 689 ; IT M.L.J. 217. 0 

(a) The rule applies to zurA-geshgi mortgages. 26 C. 164. H 

(/) The rule applies to a security-bond amounting to a mortgage. 9 C. W.N . 

372 = 1 G.L.J. 1X8 = 32 0, 494 ; (26 C. 246 ; 27 0. 190, B). I 

(gr) The rule applies as much to the transferee of a money decree obtained by 
the mortgagee as to the mortgagee himself. 81 B. 462 ; 81 M. 33 ; 11 
0,0, 231 ; 14 O.P.L.B. 35. J 

{h) The rule was not intended to apply to decrees already obtained declaring a 
. , , lien and authorising a sale. 12 G. 486 (6 A. 262, JD). K 
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General— (Oo7icZMded). 

(i) The rule cannot be applied to sales perfected in execution of money decrees 

obtained by mortgagees on claims independent of the mortgage. 16 
M.L J. 445 = S29 M. 421 (22 M. 372 ; 22 B. 624, B, and D.) L 

(j) The rule will not prevent the assignee of a money-decree, or of a money 

bond, from the mortgagee from bringing the mortgaged property to 
sale. 1905 A.W.N. 42=2 A.L.J. 121=27 A. 460, 7 Bom. L.B. 816 
(22 0. 813, D ; 32 G. 296, B) ; 2 M.L.J. 188 ; see, however, 14 C.P.L.R. 
35. M 

{k) The rule has no application, where the decree sought to be executed is one 
obtained in terms of the mortgage-bond, for sale of the mortgaged pro- 
perty, subject to the mortgage itself , and obtained in respect of interest 
due on the mortgage. 31 G. 922. N 

(1) The rule does not apply to a purchase of mortgagor’s rights by mortgagee 
at the sale, in execution of a decree of a third party. 7 0.0. 307. 0 

(in) The rule cannot apply to decree-holders, who have obtained a security bond 
executed by the judgment-debtors, who mortgaged certain properties 
as security for the due performance of the decree. 30 0. 1060 =7 
O.W.N. 914. P 

(») Whether the recovery of tuocavi advances under Acts VII of 1880 and I of 
1895 is barred by the rule in cases the property is hypothecated to 
G-overnment for, such advances? 6 O.W.N. 484=29 0. 537. Q 

(3) limitation Act. 

An application for sale made in contravention of the rule ought to be dismissed, 
and cannot he treated as one made in accordance with law, within the 
meaning of Art. 179, Soh. IT, Limitation Act. 12 A. 64. R 

(4) Construction of decree. 

A decree was passed on a hypothecation bond for the payment of the secured 
debt, and it contained the following words : — the property hypothe- 
cated in the bond being also held liable for the whole amount thus 
awarded.” Held that. the decree was in reality a decree for sale. 20 
M. 78. S 


“ Claim arising under tbe mortgage 

A mortgagee cannot sell the mortgaged property in execution of an ordinary 
money decree, in satisfaction of a claim not arising under the mortgage* 
21 0. 34. T 

2.—“ He shall not be entitled to bring tbe mortgaged property to sale.'' 

(1) Meaning of. 

The words “the mortgagee,, shall not be entitled to bring the property to sale 
otherwise than by bringing a suit ” must be held to mean that the mort- 
gagee has not the right to bring the property to sale in execution of a 
mere money decree, but that, if the mortgagor consents, he may do so, 
and in any case the sale is valid) until set aside in proceedings properly 
taken for that purpose. 8 O.C.. 827 ; 8 0.0. 409. U 

(2) Attachment 

The mortgagee, although he cannot bring the mortgaged property to sale, may 
attach it. 22 0. 813 ; 24 0. 4*^ ; 26 0, 262 ; 8 Bom. L.B. 676 ; 10 
Bom.L.R. 274. • Y 


4556. 118 
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Z— “/fe sbali not be entitled to bring the mortgaged property to sale."'— 

(Continued ) . 

(3) Sale contrary to the rale^Not valid. 

(а) The mortgagee obtained a decree for arrears of rent. In execution he 

brought the mortgaged premises to sale and purchased them. Held, 
that the sale was invalid. 14 M. 74 ; 30 0. 463 (19 M. 240, i2) ; see, 
however, 16 M. 436. W 

(б) The sale of the mortgage property, in execution of a decree on a money bond 

for interest due on the mortgage, did not convey the interest of an 
undivided brother, who was not a party to the decree. The sale in 
execution was invalid under the rule. 12 M. 325 ; 16 M. 437. X 

(4) Sale void against persons not parties to the suit. 

The conditions, under which a sale of mortgaged property is permissible under 
the rule, are not satisfied, unless there is a decree for sale. It is absolute- 
ly void against all persons, who were not parties to the suit, in which 
the decree for money was made. 22 M. 372 = 9 M.L.J. 113; 17 
M.L.J. 325 = 30 M. 362. Y 

(5) Effect of sale— -Sale not void hut voidable. 

(a) A sale effected in contravention of the rule is not, under all circumstances, 
void aud of no effect. 18 A. 325 ; 24 A. 549 ; 22 M. 372=9 M.L.J. 118 ; 
2 A.L.J. 123 ; A.W.N. (1908), 49 ; A.W.N. (1908), 48. Z 

(5) The sale would not operate to extinguish the mortgage. 14 M. 74 ; 22 B. 

224 ; 12 G.P.L.B. 26 ; 14 O.P.L.R. 17 ; 1 N.L.B. 117 ; 2 N.L.B. 106 ; 
16 G.P.L.B. 56. A 

(c) The sale was not void, but voidable as the rule was for the benefit only of a 
particular class of persons, namely, those concerned with a right to 
redeem mortgaged property. 22 M. 347=9 M.L.J, 189; 18 A. 325 ; 
1906 A.W.N. 80=2 A.L.J, 210 = 27 A. 517 (2 A.L.J. 71 ; 1 G. 371 ; 
22 B. 624, B) ; 33 C. 283 ; 17 M.L.J, 163=2 M.L.T, 181=80 M. 313.B 

(6) Confirmation of sale— 'Eights of mortgagor. 

(a) The sale in contravention of the rule, when once made and confirmed by 
the provisions of the Civil Procedure Code, cannot be set aside. But 
that cannot prevent the mortgagor from redeeming. 22 B. 624 ; 22 
M. 347 ; 17 M.L.J. 163=2 M.L.T. 181=30 M. 313. See, however, 23 
B. 119, Such a sale cannot be treated as a nullity, as the irregularity 
is one of procedure only. 9 C.W.N. 201 ; 7 Bom. L.B. 1 ; 2 A.L.J. 
71 ; 32 0. 296 ; 32 I.A. 23* C 

(6) The principle of the impossibility of a mortgagee freeing himself from his 

liability to be redeemed, as affirmed in 22 B. 624 and 22 M. 847, was 
applicable in the case of the purchase by a mortgagee of a portion of 
the mortgaged property at a Court sale, in execution of the money 
decree by a third party, 23 M. 377 ; 24 M. at p. 411 ; but see 24 M. 
96 ; 5 0. 198 ; 27 M. 428. D 

(7) Effect of the sale under a final decree. 

Though the sale of an equity of redemption was not contemplated by the 
provisions of the Transfer of Property Act, yet, when the sale had 
taken place under a decree which had become final, it could not be 
upset. 1902 A.W.N. 192=24 A, 649 (IS A. 432 ; 18 A. 825, B). E 



0. XXXIY> r. 14] Act Y of 1908 (code op civil procedure). 937 

2* He shall not be entitled to bring the mortgaged property to sale”-^ 

{Coiicluded). 

(8) Bffect of Rot objecting to the sale. 

Neither the judgment-debtor, nor the judgment-cieditor-mortgagee can dispute 
the title of the purchaser, when he took no objection to the sale. 
1 A.L.J. 360 ; 10 M.L.J. 110 ; 2 A.L.J. 123, F 


(9) Landlord and tenant. 

The sale of a holding, by a landlord having a mortgage thereon, except by 
means of a suit, is invalid. 33 0. 113. G 

“ Otherwise than by instituting a suit*’* 

(а) A mortgagee obtained a decree for arrears of interest. He applied for the sale 

of the mortgaged land, Held, the land could not be sold, otherwise 
than by a suit instituted for sale. 10 M. 129 ; 22 C. 813. H 

(б) A simple money decree is passed in a suit for sale upon mortgage, and the 

decretal amount is made a charge on the property. Held, tbe mortgagee 
should institute a second suit upon his decree. 22 0. 859 ; 1905 A.W. 
N. 189=:2 A.L.J. 479. I 

(c) A mortgagee, who disclaims all interest under the mortgage and obtains a 

simple money decree upon the personal covenant to pay, cannot sell 
the mortgaged property, except by a suit for sale. 1905 A.W.N. 152 «2 
A.L.J. 356 (2 A.L.J, 71, B.) ; A.W.N. (1908), 49, J 

“ Notwithstanding anything contained in Order //, r. 2*** 

(а) A mortgagee sued on a hypothecation bond for the principal and interest 

against the obligor personally. The Court only decreed for the interest 
claimed for. Subsequently, the obligee instituted a suit for sale for the 
recovery of the principal money due. Held, that the latter suit was not 
barred. IGM. 481. K 

(б) A mortgageo was not debarred from subsequently bringing a suit for sale on 

his mortgage, notwithstanding r. 2, O. II. 1904 A.W.N. 2*26 A. 228 
(16 A. 415 « 26 B. 161, B). L 

(o) A mortgagee who has attached the mortgaged property in execution of a 
decree for the satisfaction of a claim arising under a mortgage may, 
notwithstanding r. 2, 0. II, include that claim in any suit he may be 
able to bring under S. 67, Transfer of Property Act. 7 O.G. 314 ; 3 0. 
P.L.R. 170. M 

(d) But it would be difierent if, in the former suit, the mortgagee's right to sell 

the property had been distinctly refused, in which case clause 11 of 
Act V of 1908 would clearly apply. 3 0. P.L.R. 170. N 

5.—“ Nothing in this rule shall apply.''* 

Punjab — Applicability of the rule. 

Though the Transfer of Property Act was not in force in the Punjab, the 
principle of the rule was of geheral application. 157 P.L.R. 1906*2 
P.R 1907. A 
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16, All the provisions contained in this Order as to the sale or 
redemption of mortgaged property shall, so far as 
Charges. apply to property subject to a charge i 

within the meaning of section 100 of the Transfer of Property Act, 
1882. (IV of 1882). 

(N 0 te s). 

oia Act. 

This rule corresponds to the latter part of S 100 of Act TV of 1882 (Transfer of 
Property Act). 

Difference between this rule and S. 100, T.P.A. 

The words “ and all the previsions hereinbefore contained as to a mortgagee 
instituting a suit for the sale of the mortgaged property ” are repealed. 
(vide the Fifth Schedule, Col. 4.) 

tJbe provisions subject to charge"' 

<1) Meaning of. 

The words mean all provisions dealing with a sale of the mortgaged property 
and not all rights of a mortgagee entitled to sue for sale. 1905 A.W.N. 
174 = 2 A.L.J. 379 = 28 A. 365. P 

(2) Position of charge-holder. 

The rule confers on the holder of a charge all the rights and remedies avail- 
able to the holder of a mortgage who is entitled to sue for sale. 1905 
A.W.N, 174=2 A.L.J. 379=28 A. 366. Q 

(3) Enforcement of charge created by maintenance-decree. 

(a) A charge, such as is created in a decree for maintenance, can be enforced 

only by a suit. 22 C. 859 ; 25 C. 262 ; 22 C. 813. R 

(b) If the decree is incapable of execution, a suit may be brought upon it. 

27 I.A. 51 ; 22 0. 902. S 

(c) To avoid any difficulty in executing a decree for maintenance out of 

property charged with payment of the allowance and make a fresh 
suit unnecessary, a Receiver should be appointed with directions to 
sell the estate and pay the allowance for maintenance. 26 0. 441. T 

ORDER XXXV. 

Interpleader. 


Plaint in inter- 
pleader-suit. 


1, In every suit of interpleader the plaint 
shall, in addition to the other statements neces- 
sary for plaints, state i — 

(а) that the plaintiff claims no interest in the subject-matter in 

dispute other than for charges or 2 costs ; 

(б) the claims made by the defendants severally ; and 

(c) that there is no collusion between the plaintiff and any of 
the defendants ^ • 
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O. XXXV, r. 1] Act V of 1903 (ooob of oivii, fbocboukb). 

(Note s). 

This rule corresponds with S. i71 of the Code of 1882 ; in the first para of the rule 
shall ” has been substituted for “ must and cl. (a) of the old section 
which ran thus, that the plaintiff has no interest in the thing claimed 
otherwise than as a mere stakeholder ” has been altered in the new 
rule thus : “ that the plaintiff claims no interest in the subject-matter 
in dispute other than for charges or cosis.” 

7. — “ Its every suit of interpleader*. 

Defendant not claiming whole subject-matten-^Snit irregularly framed. 

An interpleader suit is not improperly framed , simply by reason of one of the 
defendants not claiming the whole of the subject-matter. 1 M.H.O.E. 
360. {Hoggart v. Cutts^ Or.L.P. 197, and JD). U 

2.—“ Clause (a)/’ 

(1) Plaintiff claiming interest in suit property. 

(а) A plamtiff claiming an interest in the subject-matter in dispute has no- 

right of suit. Mitchell V. Bayne, 2 S. & S. 63. See 18 B. 231 (235). Y 

(б) An agreement, under which the stakeholders would have to pay a lesser 

sum iu case one of the parties to the dispute succeeded, was held to 
imply clearly an interest on their part in the subject-matter, and an 
order for an interpleader issue was set aside, Murietta v. South 
American Co., 62 L.J.Q.B. 896. W 

(2) Plaintiff disputing amount of suit property. 

Where the plaintiff disputes the amount, no suit will lie. Viyloch y . Bam^ 
mond, 2 Sm. & G. 141. X 

(3) Other than for charges or costs* 

These charges include a right to wharfage, freight and demurrage by a carrier, 
and a lien in regard to such charges is allowable. 18 B. 231 (235). Y 

(4) Plaintiff ought to place suit property in Court's custody. 

But where the plaintiffs failed to pay into, or place in the custody of, the 
Court, the subject-matter of the controversy, their claim for wharfage 
and demurrage was held to be untenable. 18 B. 231 (236). Z 

Clause {cy* 


(1) Collusion, meaning of. 

Oollusion ” does not involve anything jnoraUy wrong. Murietta v. South 
American Co., 62 L.J.Q.B. 396. X 

(2) Facts from which collusion wiU be presume#. 

(a) It is collusion to take an indemnity from one of the parties, Tucker v, 
Uotris, 1 Or, & M. 73. B 
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3. — “ Clause (c)." — (Concluded)^ 

(b) Where the plain tifi has delivered the subjeot-inatter in dispute to one 

claimant on an indemnity, no suit will lie. Burnett v. Anderson, 1 
Mer. 405. C 

(c) An agreement with the stakeholders, whereby the plaintilSEs bound them- 

selves to defeat the right of the other claimants to the fund, was held 
to be collusive. Murietta v. South American Co,, 62 L.J.Q.B, 396. D 

(3) Estoppel to objection as to collusion. 

Where the contention v^as that a stakeholder had, by merely taking an 
indemnity from one of the rival claimants to property in his hands i 
deprived himself of the right to relief, as he identified himself and 
must be taken to “ collude ” with the claimant that gave the indemnity, 
held, that the claimant could not raise the objection. Thompson v. 
Wright, 13 Q.B.D. 632. B 

Note.— For further notes on this rule, see under S. 88, supra, 

2. Where the thing claimed is capable of being paid into 
Payment of thing Conrt Or placed in the custody of the Court, the 
claimed into Court, plaintiff may be required to so pay or place it 
before he can be entitled to any order in the suit. 

Old .A.ct* • 


This rule corresponds with S. 472 of the Code of 1882. The word ‘'where,” 
as usual has been substituted at the commencement for “when.” 
For the expression “ the plaintifi must so pay ” in the old Code, the 
new Code has “ the plaintiff may he required e^c.” 

3. Where any of the; defendants in an interpleader-suit is 
Procedure where actually suiug the plaintiff in respect of the subj ect- 
defendant is suing matter of such suit, the Court in which the suit 
plaintifi. against the plaintiff is pending shall, on being 

informed by the Court in which the interpleader-suit has been 
instituted, stay the proceedings as against him ; and his costs in the 
suit so stayed may be provided for in such suit ; but if, and in so far 
as, they are not provided for in that suit, they may be added to his 
costs incurred in the interpleader-suit. 

(Note s). 
oia 


This rule corresponds with S. 476 of the old Code, which was as follows : — 

1/ any of the defenda7it$ in an interpleader-suit is actually 
Procedure where Stakeholder in respect of the subject of 

defendant is suing sucli suit^ the Gourt in which the suit against the 
stakeholder. stakeholder is pending shall, on being duly inform^ 

^d by the Court which passed the decree in the mterpleader-suit in 
favour of the stakeholder that such decree has been passed^ stay the 
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proceedings as against him ; and his costs in the suit so stayed may 
be provided for in such suit ; hut if 9 and so far 

Costs. 

as, they are not provided for in that suit, they 
may he added to his costs Uicurred in the mterpleader^suit. — (S. 476 
of the old Code). 

(Changes). 

The word plaintiff ’’ has been substituted for the word “ stakeholder for th- 
word subject,'* ^^subject-matter” has been introduced; the word 
“ duly ” before “ informed ” is omitted ; for the expression “ by the Court 
which passed the decree in the interpleader suit in favour of the stakee 
holder, that such decree has been passed,'^ in the old Code, the expression, 
‘‘ by the Court in which the interpleader suit has been instituted" only 
has been substituted ; and for “ so far as,” the new Code has “in so 
far as.” 

(1) Stay of proceedings pending hearing of interpleader suit. 

(а) “ The Committee think that the institution of the interpleader suit affords 

a sufficient reason for the stay of other litigation in reference to the 
same subject-matter, and they have modified S. 470 (=r- 3) so as to 
give effect to this view.” Select Committee' s Report, See Statement 

of Objects and Reasons, 

« 

(б) But, in S, 476 of the old Code, stay of proceedings taken against the plain 

tiff in another Court was provided for, only after the decree in the inter- 
pleader suit had been made* 


(2) Appeal. 

An appeal lies as from an order under 0. XLIII, r. 1 (p), see infra. 


Procedure at first 
hearing. 


(1) At the first hearing the Court may — 


(a) declare that the plaintiff is discharged from all liability to 
the defendants in respect of the thing claimed^ award him 
his costs, and dismiss him from the suit ; or 


(6) if it thinks that justice or convenience so require, retain 
all parties until the final disposal of the suit. 

(2) Where the Court finds that the admissions of the parties or 
other evidence enable it to do so, it may adjudicate the title to the 
thing claimed. 

(3) Where the admissions of the parties do not enable the Court 
so to adjudicate, it may direct — 

(a) that an issue or issues between the parties be framed and 
tried, and 


(6) that any claimant be made a plaintiff in lieu of or in 
addition to the original plainti:^, 

and shall proceed to try the suit in the ordinary manner. 
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(Notes). 

Old Act. 

This rule corresponds with S. 473 of the old Code, which was as follows : — 


Procedure at first 
hearing. 


Ai the first hearing the Court may — 


(/te) declare that the 'plaintiff is discharged from all liability to 
the defendants in respect of the thing claimed, a'voard him 
his costs, and dismiss him from the suit ; 
or, if it thinks that justice or convenience so require, 

(b) retain all parties until the final disposal of the suit ; 

and, if it finds that the admissions of the parties or other 
evidence enable it, 

(c) adjudicate the title to the thing claimed ; or else it may 

(d) direct the defendants to mterplead one another by filing 
stateynents and entering into evidence for the purpose of 
bringing their respective claims before the Court, and shall 
adjudicate on such claims. — (S. i73 of the old Code). 


(Changes). 

In ol, (2) of the new rule, the expression ** where the Court has been substi- 
tuted for “ and if it after “ enable it,” the phrase “to do so ” has 
been added; before “adjudicate the title, etc.,” the expression “it 
may “ has been added ; and cL (3) of the rule is q[uite new, and is in 
substitution of ol. (d) of old S. 473. 

Appeal. 

(a) An appeal lies as from an order under 0. XLIII, r. 1 (jp). see infra. F 

(b) Any adjudication of title, under old S. 473 ( = r. 4), was held to be a decree, 

liable to appeal. 30 A. 22 (23). G 

5. Nothing in this Order shall be deemed to enable agents to 

A enta and ten principals, or tenants to sue their land- 

anirm^y not insU- purpose of compelling them to inter- 
suits plead with any persons other than persons making 

claim through such principals or landlords. 

Illustrations. 

(а) A deposits a box of jewels with B as his ai^ent. 0 alleges that the jewels 
ware wrongfully obtained from him by A, and claims them from B. B cannot institute 
an interpleader-suit against A and C. 

(б) A deposits a box of jewels with B as his agent. He then writes to 0 for the 
purpose of making the jewels a security for a debt due from himself to 0. A afterwards 
alleges that O’s debt is satisfied, and 0 alleges the contrary. Both claim the jewels from 
B. B may institute an interpleader-suit against A and 0. 
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(N o tes). 

Old Act. 

Corresponds with S. 474 of the Code of 1882, the changes in the new Code 
being purely verbal, according to the exigencies of the altered form of 
the new Code. 

(1) Landlord and tenant. 

A tenant was held not to be entitled to bring an interpleader sum to determine 
which of two defendants, both claiming rent from him, was his land- 
lord. 2 C.W.N. 61 (62-3). H 

(2) Agent. 

But an agent, not certain as to who his principal is, has a right of suit. Stuart 
V. Wclclit 4 My. and Cr. 305. I 

6. Where the suit is properly instituted the Couid may provide 
Charge {or plaint- for the costs of the Original plaintiff i by giving 
ifl’a costa. ^ charge on the thing claimed or in some 

other effectual way.'^ 

(Notes). 

' Old Act. 

Corresponds with S. 475 dl the Code of 1882 ; the changes m the new Code 
being purely verbal, 

“ Where the suit is properly — costs of the original plaintiff • ” 

Costs of plaintiff. 

The losing defendant must make good the amount of the costs incurred by the 
plamtifi. Laimj v. Zeden, 9 Ch. App. 738. J 

2. — ' ' By giving him .... effectual way . ' ' 

(1; In some other effectual way. 

The Court may provide for the plaintiff’s costs out of the fund in Court. 
Olynn v, Loche, 3 Dr. and War. 114. K 

(2) Appeal. 

An appeal lies as from an order under O, XLIII, r. 1 (})), Sec infra. L 

OKDEE XXXVI. 

Special Cases. 

1. (1) Parties claiming to be .interested in the decision of any 
Power to state oase question of fact or law may enter into an agree- 
for Court’s opmiou. ^ent in writing stating such question in the form 
of a case for the opinion of the Court, and providing that, upon the 
finding of the Court with respect to such question, — 

{a) a smn of money fixed by the parties or to be determined by 
the Court shall be paid by one of the parties to the other of 
them ; or 
119 c 
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(b) some property, moveable or immoveable, specified in the 
agreement, shall be delivered by one ot the parties to the 
other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, 

some other particular act specified in the agreement. 

(2) Every case stated under this rule shall be divided into con- 
secutively numbered paragraphs, and shall concisely state such facts 
and specify such documents as may be necessary to enalile the Court 
to decide the question raised thereby. 

(Notes). 

Old Act. 

Thia rule corresponds with S. 627 of the previous Code, There are only two 
changes, vis., in cl. (2) of the new rule ; the one being merely verbal 
— “ rule” substituted for “section ” — and the other being the inser- 
tion of the word specif n ” before the word “ documents.’' 

(1) Agreement to be written on ten-rupee stamp. 

Under Act. 19, Sch. II, Court Fees Act, 1870, the agreement in writing must 
be on a ten-rupee stamp. • M 

(2) Instances of cases stated. 

For instances of cases stated for the opinion of the High Court, under the old 
section, see C B. 42, (where the validity and rovocability of certain 
trusts were in (|uestion) and 10 B. 616, (where the discretion of the 
directors of a trading corporation on a certain matter was in dispute). N 


2. Where the agreement is for the deliveiy of any property, 
or for the doing, or the refraining from doing, any 
particular act, the estimated value of the property 
to be delivered, or to which tlie act specified has 
rofcrciicc, shall be stated in the agreement. 


Where value of 
subject-matter must 
be stated, 


Old Act. 

This rule corresponds with S. 528 of the old Code. 


3 . (1) The agi’ccnient, if framed in accordance with the rules 
Agreement to be hereinbefore ccintaincd, may be filed in the Court 
filed and registered whicli Would have jurisdiction to entertain a suit 
* the amount or value of the subject-matter of 

which is the same as the amount or value of the subject-matter of 
the agreement. 

(2) The agreement, when so filed, shall he numbered and re- 
gistered as a suit between one or more of the parties claiming to be 
interested as plaintiff or plaintiffs, and the other or the others of them 
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as defendant or defendants ; and notice shall be given to all the par- 
ties to the agreement, othei* than the party or parties by whom it 
was presented. 

Old Act. 

This rule corresponds with S. 529 of the old Code ; only the paragraphs have 
been numbered in the new rule. 

Patties to be sub- Where the agreement has been filed, the 

ject to Court’s parties to it shall be subject to the jurisdiction of 

lurisdiction. ^ i n i t , 

tlie Court and shall be bound by the statements 
contained therein. 


(Notes). 

Old Act. 

This rule corresponds with S. 530 of the old Code. 

Effect of filing agreement. 

Where the agreement has been filed, neithor for the purpose of raising fresh 
points nor for that of adding to or altering the facts can any amend- 
ment be made, save by consent, llersey Dock Tricstees v. Jones, 8 
0.B.N,S. 124. 0 

5. (1) The case shall be set down for hearing as a suit institut- 
Hearing and dis- ed in the ordinary manner, and the provisions of 
posai of case. Gode> shall apply to such suit so far as the 

same are applicable. 

(2) Where the Court is satisfied, after examination of the 
parties or after taking such evidence as it thinks fit, — 

(ii^) that the agreement was duly executed by them, 

(h) that they have a bona fide interest in the question stated 
therein, and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way as 
in an ordinary suit, and upon the judgment so pronounced, a decree 
shall follow. 


(Notes). 

Old Act. 

Corresponds with S. 531 of the old Code; the alterations being merely verbal. 
The phrase “instituted in the ordinary manner has been substituted 
for “instituted under Clio{ptei' V”; for the phrase, “ the provisions of 
which , the new rule has “ and the provisions of tlus Codc^^; and for 
“judgment so given,” the new rule has “judgment so i^ronowiced,” 
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(1) Proof of conditions specified. 

An affidavit may be filed, as evidence of tbe facts required to be proved by this 
rule. See 17 0. 786 , see, also, Burgess v. Morton^ Ap. Ca. 1896, p. 144; 
see 23 B. 752 (765). P 

(2) Nothing really in dispute between parties— Result. 

Where the Court fuids there is no matter actually in dispute between the 
parties, it may refuse to proceed further. Deed Dilutee v, JDuntze, G 
C.B. 100. Q 

(3) Appeal. 

Where Doth the parties in dispute agreed to abide by the decision of a Court to 
whose decision the matters m controversy were submitted, an appeal 
was held to lie fiom a decree passed by such Court, the adjudication 
being in the nature of an arbitrator’s award. 23 B. 752 (755-6). R 

OEDEE XXXVII. 


Summary Procedure on Negotiable Instruments. 


Application of 
Order. 


1 . This Order shall apply only to — 


the High Courts of Judicature at Port William, Madras 
and Bombay ; 

(&) the Chief Court of Lower Burma ; 

(d) the Court of the Judicial Commissioner of Sind ; and 
[d) any other Court to which Section 532 of the Code of 
Civil Procedure, 1882, (XIV of 1882) have been already 
applied. 

(Notes). 

Old Act. 

This rule corresponds to S. 638 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) In the new rule the words “the Courts of Small Causes in Calcutta, Bombay 

and Madras and the Court of the Judge at Karachi” are omitted. 

(2) The words “ the Court of the Judicial Commissioner in Sind ” are newly 

added. 

(3) The last three paras of the old section are omitted in the new rule. 

(General). 

Negotiable Instrument Construction. 

Kor the meaning of the word Negotiable Instrument, see 16 B. G89 ; 17 M, 86. S 


2 . (1) All suits upon bills of exchange, hundis or promissory 
Institution of notes^ may, m case the ])laintiff desires to proceed 
biiu”*orexoRang^ ^® instituted by presenting a plaint in 

etc. the form prescribed; but the summons shall be in 

Form No. 4 in Appendix B, or in such other form as may be, from 
time to time, prescribed. 
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(2) In any case in which the plaint and summons are in such 
forms, respectively, the defendant shall not appeal' or defend the suit 
unless he obtains leave from a Judge as hereinafter provided so to 
appear and defend ; and, m default of his obtaining such leave or of 
his axipearance and defence in ^mrsuance there of, the allegations in 
the xdaint shall be deemed to be admitted, and the xilamtiff shall be 
entitled to a decree for any sum not exceeding the sum mentioned in 
the summons, together with interest at the rate specified (if any) to 
the date of the decree, and such sum for costs as may be prescribed, 
unless the plaintiff claims more than such fixed sum, in which case 
the costs shall be ascertained in the ordinary way, and such decree 
may be executed forthwith. 

(Note s). 

Old Act. 

This correspondf? to S. 532 of Act XIV of 18S2. 

Difference between the old and the new Acts. 

(1) The wotdB “ In any Court applies” m the old section are omitted here. 

(2) The words “ High Court” in the old section are omitted in this rule. 

(3) The word “ mentione?l” in the old section is substitued by the word “ pro- 

vided ” m the new rule. 

(4) The words “ the allegations m the plaint to be admitted ” are newly 

added m this rule. 

(5) The words “ by a rule of the High Court” are omitted in this rule. 

(6) The word “ enforced ” in the old section is substitued by the word “execut- 

ed ” in this rule. 

(7) The last para and the explanation to the old section are omitted in this 

rule. 

suits upon biiJs of exchange — promissory notes-^' 
Applicability of the rule. 

[a) Where a pro-note is payable by instalments and there is a condition that 
the whole amount is bo fall duo if there is any default in the payment 
of the instalments, a suit to recover the whole amount on default 
cannot be made under this order. 1 C. 130. T 

(5) A plaint was presented by the endorsees of a pro-note. The endorsement 
was struck out but the note had not been paid. Admission of the 
plaint was refused, 8 B.L.R.O.O. 146. U 

(c) Suits could not be brought under Act V of 1866 corresponding to this order 

against a defendant who was living outside the jurisdiction of the 

Court. 3 B.L.E.0.0. 83. Y 

(d) A hundi, which contains a direction dn sufficient consideration to the 

drawee, and accepted by him, comes under this order. 1 Ind. Jur. 
N.S. 247. W 

{e) A contemporaneous collateral agreement consistent with the terms of the 
promissory note, does not take a'O^ay the right of the payee to 
bring a suit under this order, 19 llL 308. X 
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2,~' ‘ In default of his obtaining such lea ve . . executed forth with. ’ ’ 

(1) Duty of the plaintiif to obtain a decree. 

In a suit uader this o.der the buminoub bhonld be roLurncd in the usual way ; 

and after the expiration of tho lequired an order of the Court or 

a decree should be obtained. 1 Irid. Jur, N. S. 283. Y 

(2) The Court must be satisfied that the defendant had a full opportunity to get 

leave. 

The Court must be satisfied before giving a deciee that the defendant ha.s had 
a full opportunity to obtain leave to defend. 1 Ind. Jur. N. S. 395. Z 

(3) Plaintiff is entitled to a decree only for the amount legally due. 

[a) The plaintiff is entitled to claim by bis suiTimona and obtain 115 his decree 
whatever sum, principal and interest, is. on the legal construction of 
the instrument, dcmaudable. 0 TM.H.O 257. A 

EXAMPLE. 

In a suit to recover Ks. J/200 on a pro-note, the Court gave a decree for Rs. 700 
only, thill boaig shown to have been the full consideration received 
for the note. 3 B.L.E.O.C. 130 = 12 W.R.O.C. 9. B 

{h) In a suit under thi* order the plaintifi is pot entitled to any interest unless 
ifc is specified in the promissory note itself, or to give evidonoo regard- 
ing any agreement to pay interest. 7 O.W.N. 412 = 30 0. 447. C 

(4) The Goupt cannot exonerate any defendant. 

A plamtiifi suing on a bill of exchange the drawer, acceptor, and endorser, 
whore the cudorsemeub is made before maturity and without restric- 
tion, is entitled to a decree against all the three ; a decree containing 
a condition exempting the endorser from liability until the plaintiff 
has exhausted his remodies agiianst tho drawer and acceptor is there- 
fore illegal. 16 C. 804. D 

(5) Suit to be brought in the Court which has jurisdiction. 

In an undefended suit brought under Act V of 3866 on a pro-note for Rs. 342, 
there wa.s nothing in the petition to show that the suit could not have 
been brought in the Small Cause Court ; the High Court gave a decree 
for the amount of note and costa. 8 B.L.R, Ap. 10. E 

3. (1) The Court sliall, upon application by the defendant, 
^ ^ ^ ^ ^ give leave to appear and to defend tlie suif^ upon 

ing defence on merits affidavits wilich disclose such facts as would 

incumbent on the liolder to prove consider- 
ation, or such other facts as the Court may deem 
sufficient to support the application.^ 

(2) Leave to defend may be given unconditionally or subject to 
such terms as to payment into Court, giving security, framing and 
recording issues, or otherwise, as the Court thinks fit. ^ 
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(Notes). 

Old Act. 

This corresponds to S. 533 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) According to the old section i£ the defendant deposited the suit amount m 

Court, the Court was bound to give him leave, whereas according tu 
the new rule the Couit need not give leave unless the defendant salis- 
iied that he bad a valid defence. 

(2) The words “ satisfactoiy to the Court which disclose a defence ” in the old 

section are omitted in this rule. 

(3) The words “may be given unconditionally ” are newly added in this rule. 

1.—** T/ra Court shall — su/Y.” 

Limitation for applying for leave to defend. 

(a) In a suit under this order the defendant is bound to make his application 
for leave to defend within ton days from the date of service of sum- 
mons, that is, from the dale of service as shown m the SberiG’s re- 
turn. He cannot be allowed extension of time on the ground of his 
absence from the dwelling house when the service is alleged to have 
been effected. 23 G. 673. F 

{b) If a defendant is arrosl^d before judgment in a suit under this order he can 
claim compensation and also obtain leave to defend. If 2 k imma facio 
case is made out, leave to defend should be given. 18 B. 717. G 

(0) Where the defendant is living at a distant place, sufficient time must be 

given to him to appear. 3 B.L.B.0.0. 83. H 

((/) The High Court has power to extend the time within which the defendant 
can come in and obtain leave to defend. 3 0. 53D, contra 5 C.W.N. 
23<J=28 0. 135. I 

2,—** Upon affidavits — application, 

(1) Apparently real defence. 

The Court will give leave to a defendant to appear and defend 
this order, where he shows a defence apparently real 
6i. 

(*2) Plaintiff’s objections should be heard. 

The plaintiff’s objections to the leave being granted should always be heard ; 

if it 18 not heard in the beginning, the plaintiff can be allowed to como 
in afterwards and show that the leave ought not to have been granted, 
or, it granted at all, in more stringent terms. 6 B.L.R. Ap. 64. K 

3.—** Leave to defend — thinks fit 

(1) Where there is a doubt as to the bona fides of the defence, payment of 

money into Court will be ordered or security directed to be given. 6 
B.L.R. Ap. 64. L 

(2) The Court has, in giving leave to defend, a discretion to order security for 

costs, not only where it doubts the bona Jldcs of the defence, but also 
if it considcis the matter of defence raised is uiineccssary, though 
allowable. G B.L.R. Ap. 04. M 


in suits under 
C B.L.R. Ap. 

J 
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After decree, the Court may, under special cii’cumstances, set 
aside the decree, and if necessary, stay oi* set aside 
decree to set aside execution, and may give leave to the defendant to 
appear to the summons, and to defend the suit, if 
it seems reasonable to the Court so to do, and on such terms as the 
Court thinks tit. ^ 

(N ot es). 

Old Act. 

Thib corresponds to S. 534: of Act XIV of ISSii. 

Difference between the old and the new Acts. 

The words ‘‘ to the defendant ” are newly added in this rule. 


Appeal. 


(General). 


An appeal lies from an order under this rule refusing to bct aside an ex parie 
decree. 2 B. 644. N 


After decree thinks fit."' 

(1) In an action on a promissory note under this order, the defendant can be 

allowed to defend even after a decree is passed, the decree being set 
aside and written statement ordered. 9 B L.R. 441 = 18 W.B. 424. 0 

(2) Under special circumstances, the defendant can be allowed to defend the 

suit and the decree set aside and execution stayed if necessary. 
5 C.W.N. 259. P 


5. In any proceeding under this order tJie Court may order 

Uowertoorderbili, hundi or note on which the suit is 

etc., to be deposited founded to be forthwith deposited with an officer 
withofiicerof oui . Coiirt, and may further order tliat all 

proceedings shall be stayed until the plaintiff gives security for 
the costs thereof. 

Old Act. 

This corresponds to S. 635 of Act XIV of 1882. 

6 . The holder of every dishonoured bill of exchange or promis- 

sory note shall have the same remedies for the 
ot^no^mg^ nL°ac*- recovery of the expenses incurred in noting the 

TournTbiii^or note^' non-acceptance or non-payment, or other- 

wise, by reason of such dishonour, as he has under 
this order for the recovery of the amount of such bill or note. 

Old Act. 

This corresponds lo S. 536 of Act XIV of 1882. 

7 . Save aa provided by this Order, the procedure in suits 

, , . hereunder shall be the same as the proceduj’e in 

Procedure m suits. t t 

suits instituted m the ordinary manner. 

Old Act. 

This corresponds to S. 537 of Act XIV of 1882. 
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OEDEE XXXVIII. 


Arrest and Attachment before Judgment. 


A rrest before Judgment. 


Where defendant 
maybe called upon 
to furnish security 
for appearance. 


1 . Wliere at any stage of a suit, other than a suit 
of the nature referred to in Section 16, clauses {a) 
to (cZ), the Court is satisfied, by affidavit or other- 
wise, — 


{a) that the defendant, with intent to delay the plaintiff, or 
to avoid any process of the Court or to obstruct or delay 
the execution of any decree that may be passed against 
him, — 

(Z) has absconded or left the local limits of the jurisdiction 
of the Court, or 

(iZ) is about to abscond or leave the local limits of the jurisdic- 
tion of the Court, or 

(ZZZ) has disposed of (ir removed from the local limits of the 
jurisdiction of the Court his property or any part thereof,^ 
or 


(6) that the defendant is about to leave British India under 
circumstances affording reasonable probability that the 
plaintiff will or may thereby be obstructed or delayed in the 
execution of any decree that may be passed against the 
defendant in the suit,^ 

the Court may issue a warrant to arrest the defendant and bring him 
before the Court to show cause why he should not fmnish security 
for his appearance. 

Provided that the defendant shall not be arrested if he pays to 
the officer entrusted with the execution of the warrant any sum speci- 
fied m the warrant as sufficient to satisfy the plaintiff’s claim ; and 
such sum shall be held in deposit by the Court until the suit is dis- 
posed of or until the further order of the Court. 


(Notes). 

Old Act. 

This corresponcls to Ss, 477 and 478 of Act SJV of 1882. 

Difference between the old and the new Acts. 

(1) The words local limits ” are newly added jntill the uub-tules. 

(2) The proviso of this rule is newly added. 
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That the defendant — or any part thereof.^* 

(1) Principle. 

A creditor is not entitled, merely because he has a just demand against his 
debtor, to move the Courts to put in force the extraordinary processes 
of arrest or attachment before judgment ; he must have good reason to 
believe that his debtor is about to depart from the jurisdiction of the 
Court, or ro deal with his property in such a manner that it will be 
unavailable for satisfaction of the claim against him, 1 N.W.P., 
Part 2, 32 ; Ed. 1873, p. 91. Q 

(2) English principles not applicable to India. 

There is no authority for saying that the principles applied in England to the 
granting of writs ne exeat regno should be applied in this country ; but 
the Court can only look to the provisions of the Civil Procedure Code. 

Id 0. 695. R 

(3) What the plaintiff has to prove under this rule. 

[a) It is not necessary for the plaintiff to show that the defendant intends to 

obstruct or delay the plaintiff in execution of his decree, in order to 
justify au application to the Court for his arrest before judgment ; it is 
enough if his going away will have that effect. 1 Ind. Jur. N.S. 266. S 

(b) An application under this rule must show at least that defendant is about 

to leave the jurisdiciion, with a view to avoid prooebsos, or to delay the 
plaintiff in the prosecution of hiafsuit. Evidence sufficient to support 
this must be adduced in all cases. 2 Hyde. 181. T 

(d) Suit against a master of a vessel. 

(n) A suit was instituted against the master of a vessel for repairs done to his 
vesbel. The master being about to leave the jurisdiction of the Court, 
the Court on the application of the plaintiff ordered him to give 
security for his appearance. Id C. 696. U 

(6) In an action for repairs, where the ship had been lost, the Court granted an 
order for the arrest of the master before judgment. Cor. 123. Y 

(5) Suit against a military officer. 

Where an officer proceeding from Burma to England on leave, resided foe a few 
days in Madras on the way, held that such residence was sufficient to 
render him liable to be arrested before judgment. 8 M. 205. W 

2,--** That the defendant — the defendant in the suit ** 

When it appears facie that the defendant is going to leave India with 

intent to remain absent so long that the plaintiff will or may be 
obstructed or delayed in the execution of any decree that may be 
passed against him, he will be ordered to give security, 1 lad. Jur. N. 
S. 294, note. X 


2. (1) Where the defendant fails to show such cause ^ the Court 
Seouritv order him either to deposit in Court money 

or other property sufficient to answer the claim 
against him, or to furnish security for his appearance at any time 
when called upon while the suit is pending and until satisfaction of 
any decree that may be passed against him in the suit, or make 
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such order as it thinks fit in regard to the sum which may have 
been paid by the defendant under the proviso to the last preced- 
ing rule.2 

(2) Every surety for the appearance of a defendant shall bind 
himself, in default of such appearance, to pay any sum of money 
which the defendant may be ordered to pay in the suit. 

(Notes). 

Old Act. 

This corresponds to S. 479 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) The word “ execution ” in the old section is omitted in this rule. 

(2) The words or make such order preceding rule ” are newly added in this 

rule. 

(3) The word “ the” in the old section is substituted by the word “every ” in 

this rule. 


/. — **Such cause,** 


(1) Construction. 

‘ Such cause’ must be either (1) that he is not going to leave India, or not for 
so long a time as will obstruct, or he likely to obstruct, the plaintiff, 
should he succeed; or (2) that the suit is not a honafide one; or 
(3) that, even if it is, the mstitution of it has been vexatiously delayed 
till the defendant is about to depart from India, in order to embarass 
or coerce him. 1 Ind. Jur. N.S. 294 note. Y 

(2) Bona tides of the plaintiff’s claim. 

The mere fact, lihat the plaintifi added on to his real olaim another one of a 
disputable character, did not go bo show that the suit was not a hma 
Ude one. 14 0. 695. Z 

2.—‘*The Court shall order — rule.** 

(1) Defendant’s objections. 

A defendant was arrested before judgment. He gave securiby and was released. 
Afterwards he failed to appear and the security bond was forfeited. 
The defendant took objection that he was not asked to show cause why 
he should not be committed to jail and so the whole proceedings were 
void. JELeldt the defendant having himself offered to furnish security in 
the beginning was estopped from taking the objection. 77 P.B, 
1868, Civil. A 

(2) Appeal. 

No appeal lies against an order directing the defendant to furnish security. 
7 W.R. 508. B 

(3) Extent of liability of the surety. 

Sureties under this rule are liable to the extent of the decree of the original 
Court. The liabilities of the sureties are not extinguished by the 
decree being appealed against. 12 B. 71. C 
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3. (1) A surely for the appearance of a defendant may at any 

Procedure on ap- apply to the Court in which he became such 

plication by surety i t t • 

to be discharged. Surety to be discharged from his obligation. 

(2) On such application being made, the Court shall summon 
the defendant to appear or, if it thinks fit, may issue a w^arrant for 
his arrest in the first instance. 

(3) On the appearance of the defendant in pursuance of the 
summons or warrant, or on his voluntary surrender, the Court shall 
direct the surety to be discharged from his obligation, and shall call 
upon the defendant to find fresh security. 

Old Act. 

This corresponds to S. 480 of Act XIV cf 1882. 

4. Where the defendant fails to comply with any order under 
Procedure where rule 2 or rule 3, the Court may commit him to 

furnisIr^^ecuS^y or prison ^ until the decision of the suit or, 

find fresh security. where a decree is passed against the defendant, 

until the decree has been satisfied : 

» 

Provided that no person shall be detained in piison under this 
rule in any case for a longer period than six months, nor for a long- 
er period than six weeks when the amount or value of the siibject- 
matter of the suit does not exceed fifty rupees : 

Provided also that no person shall he detained in prison under 
this rule after he has complied with such order. 

(Note s). 

Old Act. 

This rule corresponds to S.481 of Act XIV of 1882. 

Difference between the old and the new Acts. 

The words “ civil prison ” and “ decree is passed” in the new rule have been 
substituted for the words “jail ” and “ judgment bo given ” in the old 
section, respectively. 

/.— ** The Court may commit him to civil prison * " 

(1) Imprisonment under this order, becomes after decree, imprisonment in ex- 

ecution of the decree, 'and the imprisonment undergone after the date 
of the decree, must be taken into account in calculating the period of 
imprisonment that could be awarded to the judgment-debtor. 7 B. 
431. D 

(2) A Judge sitting in a Small Cause Court in the mofussU can direct the jailor 

to bring up, before the Court, at the bearing of the suit, a defendant 
sent to jail under this rule, having recourse to the procedure under Act 
XV of 1869. SB.L.E. 215 = 13 W.E. 278, E 



0. XXXYIII, r. 5] Act Y of 1908 (code op civil peoceddre). 965 

Attachment before Judgment. 

5. (1) Where, at any stage of a suit, the 
may bt called "upon Court is satisfied, by affidavit or otherwise, that 

to furnish '-eouiii.y the defendant, with intent to obstruct or delay the 

for production of , i /• t ,1 , 

pioperty. execution 1 ot any decree that may be passed 

against him, — 

(a) is about to dispose of the whole or any part of his property 2 

or 

(b) is about to remove ^ the whole or any part of his property 

from the local limits of the jurisdiction of the Court, 

the Court may dii’ect the defendant, within a time to be fixed by 
it, either to furnish security, in such sum as may be specified in the 
order, to produce and place at the disposal of the Court ^ when re- 
quired, the said property or the value of the same, or such portion 
thereof as may be sufficient to satisfy the decree, or to appear and 
show cause why he should not furnish security. 5 

(2) The plaintiff shall, unless the Court otherwise directs, 
specify the property required to be attached and the estimated value 
thereof. 

(3) The Court may also in the order direct the conditional at- 
tachment of the whole or any portion of the property so specified. 

(Notes). 

Old Act. 

This rule oorresponds to Ss. 483 and 484 of Aot XIV of 1882. 

Difference between the old and the new Acts. 

(1) The words “ local limits ” are newly added in this rule. 

(2) Sub-seotion (6) of the old S. 488 is omitted in the new rule. 

(3) The word “ application” in the last para, of S. 483 is substituted by the 

word plaintiff’^ in this rule. 

(General). 

(1) Object, 

The object and effect of attachment before judgment is to safeguard the plaint- 
ifi’s interests if be should get a decxee. Though he has a security he 
baa no charge on the property, which remains that of the defendant and 
available for other creditors. Nor does a decree following such an 
attachment constituted him a secured creditor. 10 O.W.N. 634=33 C. 
639. F 

(2) Appeal. 

An appeal lies against an order under this ^le. 21 A. 291 ; 21 B. 273 ; 18 A. 
W.N. 18. G 
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(General) — (ConcViided ) . 

(3) Miscellaneous cases. 

[а) Where property ordered to be attached is deposited in the Court which 

made the order, that order is sufficient notice to itself that the property 
IS to be held subject to the further orders of the Court, and it is not 
necessary that a separata formal notice should be drawn up. 
17 A. 82. H 

(б) Where, in a suit on an hypothecation-bond, the plamtifi sought to attach 

before judgment immoveable property of the defendant other than that 
hypothecated, held that it was not necessary, in order that the Court 
might be satished that the proceeds of the sale of the hypothecated 
property were likely to prove insufficient to meet the decree which the 
plaintiff might obtain in his suit, that such property should be actual- 
ly brought to sale. 16 A. 186. I 

(c) Where the Principal Suddar Ameen ordered sequestration of only a portion 

of the property attached by the decree-holder — held that such interfer- 
ence could only be warranted in cases where the decree-holder wantonly 
attached more property than was necessary for the discharge of 
his claim. 1 Agia Bep., Mis. 3. J 

(d) It was competent to the High Court, under Act XXIII of 1840, to order a 

warrant of attachment before judgment issued by a Mofupsil Court to 
be executed withm the limits of t^e High Court’s ordinary original 
civil jurisdiction. 6 Bom. A. C. 170. K 

(e) When a creditor of a defendant ffnds that the plaintiff and the defendant are 

colluding and getting a consent decree, his remedy is to get himself 
made a party and apply for attachment under this rule. 22 B. 727. L 

L—**With intent to obstruct or delay the execution . '' 

(1) Principle. 

(a) Before granting an attachment before judgment, the Court must be satis- 

fied that the defendant is really disposing of his property with intent 
to obstruct or delay the execution of any decree that may be passed 
against him. 13 C.L.E. 356. M 

(b) If the disposition of the property is not made with intent to delay or defeat 

the plaintiff’s claim but in pursuance of a previous contract entered 
into, before the suit was instituted, then no attachment under this 
rule shall be made. 21 B. 273. H 


(2) Procedure. 

For procedure in attachment of property before judgment, see U.B.E, 
1892-1896, p. 274. 0 

(3) Suit against a master of a ship. 

The defendant having employed the plaintiffs to do repairs to his ship on the 
promise that they would be paid for, out of the proceeds of a letter of 
credit from the owners for that purpose, afterwards drew 'bills on the 
credit for other purposes. The defendant being about to leave 
Calcuto, an attachment order was issued against him and the 
proceeds of the bills in the hands of his agent. Bourke 0,C. 125 = Cor, 
161. p 
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Property, * * 

(1) Construction. 

{a) The term “property” is wide enough to include property of every 
description moveable or immoveable, whether in the actual possession 
of the defendant or of some other person on his behalf. 17 A. 82 = 16 

A. W.N. U; 16 A. 186 = 14 A.W.N. 20. ' Q 

(6) The rule refers only to property situated withm the jurisdiction of the 
Court where the suit is pending. U.B.R. (1907) C.P.C 13 ; 3 L.B.R. 
255 ; 8 B.L.R. 335 ; 1 O.L.R. 336 . 8 M. 20; 5 Bom. L.R. 570 ; P.J.L. 

B. 56 ; 1 L.B.R, 310. For contra cases see 7 O.W.N. 216 ; 31 M. 502 ; 

8 Bom. O.C. 29. r 

(2) Partnership property. 

This rule does not enable a plaintiff to attach a partnership property of which 
the defendant is a member. 9 Bom. L.E. 540. S 

(3) Ship. 

A ship-owner having mortgaged his ship has still an interest in her seizable in 
attachment. 1 Ind. Jur. N.S. 241. T 

t 

(4) Minor’s estate. 

In proceedings under the Guardian and Wards Act for the removal of the 
guaidian of a minor, the Court has no power to attach the minor’s 
estate. 10 M.L.J. 305 = 23 M. 517. U 


Is about to remove,^* 

Principle. 

The Court should bo satisffed that a removal of goods is being made, or about 
to be made, with a view to evade the execution of a decree in a specific 
suit, though it is not necessary that the suit should be actually com- 
menced at the time of their removal. 2 Hyde. 183. Y 

4-—** To produce and place at the disposal of the Court. 

These words only refer to such property as is capable of being produced in 
Court. 17 A. 82. W 


5.—“ Or to appear and show cause — security,** 

In a suit the defendant was first asked to furnish security and he did it accord- 
ingly. Subsequently he showed cause why security should not be 
furnished. JSeld that the Judge had the power to cancel the security 
already furnished, if he was satisfied that no security need be furnished 
by the defendant. 5 B. 643. X 

6 . (1) Where the defendant fails to show cause why he 
should not furnish security, or fails to furnish the 
security required, within the time fixed by the 
Court, the Court may order that the property 
specified, or such portion thereof as appears suffi- 
cient to satisfy any decree which may ' be passed in the suit, be 
attached. 


Attachment 
where cause not 
shown or security 
not furnished. 
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(2) Where the defendant shows' such cause or furnishes the 
required security, and the property specified or any portion of it has 
been attached, the Court shall order the attachment to be with- 
drawn, or make such other order as it thinks fit. 

Old Act. 

This corre-sponds to S. 485 of Act XIV of 1882. 

Difference between the old and the new Acts. 

The words “ or make such other order as it thinks fit ” are newly added in this 
rule. 


7 . Save as otherwise expressly provided, the attachment shall 
Mode of making made in the manner provided for the attach- 
ment of property in execution of a decree. 

Old Act. 


attachment. 


This corresponds to S. 486 of Act XIV of 1882. 

Difference between the old and the new Acts. 

The words same as otherwise expressly provided” are newly added in this rule. 


8 . Where any claim is preferred to property attached before 
Investigation of judgment, such claiiiu shall be investigated^ in 

atta^hed° b^e^f^o r^e manner hereinbefore provided for the investi- 
judgment. gation of claims to property attached in execution 

of a decree for the payment of money. 

(Notes). 

Old Act. 

This corresponds to 8. 487 of Act XIV of 1882. 

Difference between the old and the new Acts. 

The words “ for the payment ” are newly added in this rule. 

/.— ** Shall be investigated. ** 

(1) S. 281 of Act XIV of J 882 has not been applied to claims to property attached 

under this order, for, this rule which prescribes the manner of investi- 
gation is silent as to the result. 20 B. 403 ; 21 B. 273. ^ Y 

(2) The High Court refused to interfere in revision with an order refusing to 

release certain property which was attached before judgment, on the 
ground that the party had another remedy in a suit. 16 A. 405 = 13 A. 
W.N. 172. Z 

9 . Where an order is made for attachment before judgment, 
Removal of at- the Court shall order the attachment to be with- 

ourit^fumished drawn when the defendant furnishes the security 

suit dismissed. required, together with security for the costs of 

the attachment, or when the suit is dismissed. 

Old Act. 

This corresponds to 8. 488 of Act XIV of 1882. 
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10 . Attachment before judgment shall not affect the rights i 

fort?adg?e“‘no’tto P^or to the attachment, of persons not 

affect rights of parties to the suit, nor bar any person holding a 
decree-holder fmm deciee against the defendant from applying for 
applying for sale. -fche Sale of the property under attachment in exe- 
cution of such decree. 

(Note s). 

Old Act. 

This corresponds to S. 489 of Act XIV of 1882. 


/. — ** Attachment — affect the rights.** 

(1) Construction. 

An attachment order prohibiting the creditor of the bond attached from 
recovering and the debtor from paying the debt was heldl to be not an 
order staying the suit within the meaning of S, 16 of the Limitation 
Act of 1877. 14 A. 162 ; 17 A. 198 = 22 LA. 31. A 


(2) Priority between rival attachments. 

(a) Of several creditors who have attached a debtor's property before judgment, 

tho one who first obtains judgment is entitled to priority, Bourke 
0.0. 14G ; 1 Ind. Jur. N. S. 393 ; Bourke 0. 0. 92. B 

(b) An attachment before judgment of the property of an insolvent debtor does 

not give tho creditor any priority over the other creditors. 93 P.R. 
1882, C 

(c) In considering which of two writs of attachment before judgment is to 

have priority, the time when the writs reach the Sheriff's ojBfice is 
the oritorion by which priority is to be determined, and not the time 
when such wrins reach the hands of that officer. 7 Bom. 0.0. 183. D 
(dl) Where one of several writs first reaches the Sheriffs, it has priority, and he 
has no power to deprive it of such priority and transfer it to another 
by first executing a writ delivered to him later. Bourke 0.0. 260. E 
{c) An attachment before judgment cannot stand good against an attachment 
in execution of a decree, whether the attachment issues from tho same 
or different Courts. S.0. 18. F 

if) This rule renders an attachment before judgment ineffectual as a bar to 
process of execution against the property attached in satisfaction of a 
decree in another suit, whether obtained before or after the attachment 
6 M.H.C. 136. 


(8) Effect of an attachment befope judgment. 

(a) Tho effect of attachment before judgment is the same as that of attachment 

after judgment. 26 0. 631. H 

(b) An attachment before judgment places the property in the custody of law, 

but does not alter the right to it. I Ind. Jur. N.S. 32 = Bourke 0.0. 
24, I 

(c) In attachment before judgment, the Court does not interfere with the legal 

disposal of the property attached, beyond declaring that possession 
shall not be taken without its previous sanction, undertaking only that, 
if no subsequent order to the contrary be made, the property shall be 
fortbooming at the time of the decree to abide by whatever order it 
shall make about it. XB.H.0. 224; 2B.H.C. Rep., 160, 2nd Ed., 142. J 

121 c 
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/. — ** Attachment . . . .atfect the rights — (Concluded). 

(4) Effect of the attachment on the Official Assignee. 

(a) An attachment before judgment has no effect against the Official Assignee, 
who holds the property under a vesting order of Court made before the 
order for attachment was passed. 7 0. 213 = 8 C.L.R. 213 ; 12 B.L.B. 
App. 1 ; 1 B.H.O. 224 ; 2 B.H.C, 150. K 

(2>) When a vesting order is made after attachment but before decree, the title 
of the Official Assignee takes effect and prevents the attaching creditor 
from obtaining satisfaction of his decree by sale. 8 M. 454 ; 10 C. 
150 ; 13 C.L.R. 433 ; 20 B. 403. L 

(c) Where the plaintiff obtained before judgment an attachment of a debt due 
to his debtor by Parry & Co., and subseq^uently obtained a decree, and 
after such decree the debtor held his schedule and a vesting order was 
made in favour of the Official Assignee, held that the Official Assignee 
was entitled as against the attaching creditor to receive the debt due 
to the insolvent. 13 M.L.J. 278 = 26 M. 673 ; 1 C.L.J. 97. M 

(5) Suit against an undivided member of a Hindu family. 

Where, in a suit against one member of an undivided Hindu family, not as 
representing the family, there is an attachment before judgment of 
family property and the defendant dies before decree is passed, the 
right of survivorship takes effect before that attachment becomes 
effectual for the purpose of executycn. 17 M. 144. N 

11. Where property is under attachment by virtue of the 
Property attached provisions of this Order and a decree is subse- 
to brri^aftMheVin q^iently passed in favour of the plaintiff, it shall not 
exeoution deoree. necessary upon an application for execution of 
such decree to apply for a re-attachment of the property. 

(Note s). 

Old Act. 

This corresponds to S. 490 of Act XIV of 1882. 

It sahll not be necessary — re-attachment of the property , " 

(1) Sale may follow an attachment before judgment. 

(a) If there are no conffioting attachments, a sale of property under a deoree 
may legally follow upon an attachment made before judgment. 7 M. 
H.G. 347. 0 

(5) The effect of this rule is not to restrain the ordinary effect of attachment, 
but for the purpose of preventing the same view being taken of attach- 
ments before judgment as had been taken by the Indian Oourts of the 
writ of sequestration. When attachment of property has preceded 
deoree, no fresh attachment is necessary subsequent to decree. 17 
M. L. I. 488 ; 1 O.L.J. 97 ; Bourke O.C. 139 ; 1 N.W. Part 6, p. 81 = 
Ed„ 1873 (172) ; contra 2 N.W.P. 365. P 

(2) Attachment before Judgment does not dispense with the necessity of applying 

for execution. 

A plaintiff who obtains an attachment before judgment is not relieved from the 
necessity of applying for execution. 10 Q.W*N. 634 » 33 G, 639. Q 
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/. — “ It shall not bo necessary — re-attachment of the property” — {Conald). 

(3) Duration of attachment. 

An atcachmenC before judgment terminates with the termination of the suit. 

10 A. 506. R 

(4) Rateable distribution. 

(а) The party who attaches the property of his debtor before judgment will be 

entitled to get rateable distribution without any fresh attsobment. 
31 M. 502 ; 4 M.L.T. 348. S 

(б) A decree-holder who has attached before judgment is not entitled to claim 

rateable distribution of the assets, unless subsequently to the decree 
he has applied for execution. 12 B. 400. T 

(5) Setting ex parte decree. 

Where an attachment before judgment is ordered, the time for setting aside an 
ex parte decree is thirty days from the date of the decree. 8 Bom. L. 
R. 667. U 

12. Nothing in this order shall be deemed to authorize the 
Agri cultural plaintiff to apply for the attachment of any agri- 
abie'^^be?o°e^**judg- cultural produce in the possession of an agricul- 
nient. turist, or to empower the Court to order the at- 

tachment or production of such produce. 

Old Act. 

This rule is new. 


OEDEE XXXIX. 


Tbmpobaby Injunctions and Inteblocutobt Obdbbs. 


Temporary Injunctions. 


Cases in which 
temporary injunc- 
tion may be grant- 
ed. 


1. Where in any suit it is proved by affidavit or 
otherwise, ^ 


(a) that any property in dispute in a suit is in danger of being 
wasted, damaged, or alienated by any party to the suit, or 
wrongfully sold ^ in execution of a decree ® or 


(6) that the defendant threatens, or intends to remove or dis- 
pose of his property with a view to defraud his creditors. 


the Court ^ may by order grant a temporary injunction to restrain 
such act, or make such other order for the purpose of staying and 
preventing the wasting, damaging, alienation, sale, removal or dis- 
position of the property as the Court thinks fit, until the disposal 
of the suit or until further orders. ® 


(Notes). 

Old Aot. 
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Difference between the old and the new Acts. 

(1) Toe words “ uQbil the disposal of the suit or until further orders” are newly 

added m this rule. 

(2) The words “ or refuse such injunction or other order ” in the old seotion 

are omitted. 


(1) Object. 


(General). 


The object of the Legislature in passing such a provision was to guard as far 
as possible against multiplicity of suits, and as many complications 
probably resulting in further litigation as were likely to arise if the 
decree-holder were allowed to proceed with the execution sale, in the 
particular case. 10 A. 80=8 A.W.N. 7. V 


(2) Principle. 

(a) In granting a temporary injunction the following principles are to be 
observed : — 

(1) on which side is the balance of convenience, 

(2) which party will suffer greater loss, 

(3) the solvency of either party to pay damages in case loss results from the 

injunction or not granting of the injunction, 

(4) if the party applied for the order at the earliest opportunity. 10 0.W,N. 

173. • W 


(b) The Court in granting an ad interim injunction, will first see that there is a 

contention between the parties, and then on which side, in 
the event of obtaining a successful result to the suit, will be the 
balance of inconvenience if the injunction do not issue, bearing in 
mind the principle of retaining immoveable property in statu quo. 1 
Ind. Jur. N. S. 411 ; 10 O.W.N. 173. X 

(c) The plaintiff’s right to an interim injunction depends on their making out 

a strong, if not an overwhelming prima facie, case, that irreparable 
injury might be done, if the relief sought were not given. 31 0. 161 = 
8 G.W.N, 151. Y 


(3) A strong prims fscie case to be made out. 

(а) It is the practice on the original side of the Bombay High Court and other 

Courts before temporary injunction is passed to see that a strong 
prima facie case is made out by the plaintiff. 7 Bom. L. R. 926 ; 8 
C.W.N. 161 ; 53 P.L.R. 1907. Z 

(б) If no Birong prima facie case is made out, no temporary injunction should 

be granted but the suit must be ordered to be disposed of expeditiously. 
8 C.W.N. 161. A 


(4) Distinotion between cases where temporary injunction should be granted and 
where receiver should be appointed. 

The distinction between a case in which a temporary injunction may be granted 
and a case in which a receiver may he appointed is that, while in 
either case it must he shown that the property should he preserved 
from waste or alienation, in the former case it would be sufficient if it 
be shown that the plaintiff in the suit has a fair question to raise as to 
the existence of the right alleged ; while in the latter case a good 
nrimn. f/iAiA title has to be made out. 22 C. 459. B 
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(General)— 

(5) Effect of a temporary injunction. 

(а) The effect of a temporary injunction ienot to make, a subseq^uent alienation 

of the property in respect of which the injunction was issued, illegal 
and void, within the meaning of S. 23 of the Contract Act. 25 A, 4;31; 
S.G. 295 ; 144 P.R. 1889, Civil ; Contra 12 C P.L.R. 109. C 

(б) The effect of a temporary injunction is not to make a subsequent mortgage 

of the property in question illegal and void within the meaning of 
S. 23 of the Contract Act. Such a penalty must not be read into rule 
(2) which provides otherwise for the breach of an injunction. 9 A, 
497. D 

L—*‘By affidavit or otherwise,** 

Au order caxmot be passed without some e?idence. 

(а) A Court has no right to ma,ke orders under this rule without some evidence 

that the property in dispute in the suit was in danger of being wasted, 
damaged, or alienated by any party to the suit. 2 B.H.C. 103, 2ad 
Ed., 98 ; 53 P.L.E. 1907 ; 4 M.L.T. 91 = 18 M.L J. 302. E 

(б) Where the defendant expressed an intention to invest his money in a trade, 

that the defendant’s admission was sufdcient evidence to show 
that the property was being alienated within the meaning of this rule. 
13 W.R. 95. F 

(0) An application for a tenjporary injunction should be made by a separate 
petition supported by an affidavit. It should not be made in the plaint. 
11 L.B.R. 222, G 

That any property in dispute — wrongfully sold*** 

(1) Bad intention essential in such cases > 

An injunction under this rule cannot be issued on a mere allegation that the 
defendant wished to realize debts by bringing actions in Court, with- 
out proof of an intention of waste, damage, or alienation. 14 W.R. 
409. H 

(2) Principle. 

In deciding an application for a temporary injunction on the ground that the 
property is about to be wrongfully sold in execution of a decree, the 
Court may have regard to probability, convenience and expediency, aa 
indicated by prima facie merits of the applicant’s case. II L.B.R. 
89. I 

(3) What the plaintiff must prove in such cases. 

(а) This rule applies to a case where it is shown to the satisfaction of the Oour- 

that the defendant in possession is likely to endamage, or make away 
with, any property in dispute in the suit and empowers the Court to 
issue an injunction to the defendant to refrain from the particular act 
complained of, and if necessary tc appoint a receiver. 6 W.R. Mis. 1. J 

(б) The power given by this rule should be exercised only in cases where pro- 

perty, which it was essential should be kept in its existing condition, 
was in danger of being destroyed, damaged, or put beyond the power of 
the Court. 13 W.R. 60. K 

(c) To entitle a party to an injunction, he mujst prove either damage or appre- 
hended damage. The apprehended ^mage must, to form the ground 
for an injunction, involve imminent danger of a substantial kind, or 
injury that will be irreparable. 6 Bom. 123. £1 
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3- — *‘Decree»** 

The term decree ” in this rule does not include a decree of a Bevenue Court. 
So an application to stay the execution of a decree of a Bevenue Court 
does not lie. 16 A. 496 ; 14 A.W.N. 180. H 

4.— The Court,** 

(1) Court which can issue injunction. 

(а) The Court that has to pass an order under this rule is ^the one before which 

the suit is pending. 52 B H.G. 103, 2nd Ed., 98 ; 7 A.W.N. 197. N 

(б) A Court which has decided a suit against the plaintifi cannot grant an in- 

junction pending the appeal against his decree on the mere possibility 
that the Appellate Court might reverse his decree. 11 G. 146. 0 

(c) A Court which is executing a decree is not competent to stay the execution 

on the application of the third party who is suing to set aside the 
decree in another Court. 12 C. 515. P 

(d) An Appellate Court can grant a temporary injunction pending the appeal, if 

no injury would be caused to any one thereby ; but security must be 
taken from the appellant. 10 A. 80=8 A.W.N. 7 ; 8 A.W.N. 46. Q 
(«) The powers of the High Court to grant a temporary injunction are not oon- 
fined to this and the next rule. Its powers of control over persons 
within its jurisdiction by injunctions operating in persons are not re- 
stricted by the provisions of the Civil Procedure Code. 34 C. 101, 97.R 

(2) When an Appellate Court can grant injunction. 

An injunction pending the hearing of an appeal should not be granted before 
the appeal is admitted. 99 P.L.B. 1904. S 

5,^** May by order grant a temporary injunction orders*** 

(1) To whom injunctions can be issued. 

(a) (i) An injunction may be issued to a person who is not a party. 2 C.W.N. 
521 ; 53 P.L.B. 1907. T 

(ii) A person who is not a party to the suit is not bound by an injunction in 
the suit. P.J.L.B. 414. U 

(h) An injunction under this rule cannot be issued to a Court but only to a 
party. 2 A.L.J. 601. Y 

(o) An injunction can be granted to restrain proceedings in the Mofussil against 
the Court Receiver. Cor. 58. W 

(d) The jurisdiction of High Court to restrain proceedings in Courts outside 
their jurisdiction is governed by the same principles as those that 
govern Courts of Equity in England, namely, that the party, whom it 
is sought to restrain, must be within the limits of the jurisdiction of 
the High Court, so that in the case of a disobedience of the injunction, 
he would be subject to the process of the Court for contempt. 36 C. 
233. X 

EXAMPLES. 

(i) The plaintifE died a suit in the High Court for damages for breach of con- 
tract. The defendant filed another suit in the Small Cause Court on 
the same contract against the plaintiff. An interim injunction restrain- 
ing the defendant from proceeding with his suit was not granted. 27 
B. 867. Y 
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5.—** May by order grant a temporary injunction — orders”— {Continued). 

IE^XAWBIjBS— (C oncluded ) . 

(ii) The plaintiff instituted a suit for specific performance of an agreement 

which allowed him to keep his ship in the defendant’s dock and get it 
repaired. The defendant threatened to institute another suit to oust 
the plaintiffs alleging a quite different agreement. On the application 
of the plaintiff for a temporary injunction restraining the defendant 
from instituting his suit, an injunction only restraining the defendant 
from executing his decree if he obtained one was granted. 14 B.L.H. 
352. Z 

(iii) IFor other instances of temporary injunctions restraining suits in another 

Court, see 5 Bom. L.B. 201=27 B. 367 ; 34 0. 101, 97. A 

(e) The Chief Court is not competent to issue an injunction restraining a 
Bevenue Court from continuing partition proceedings, pending the 
decision of appealsagainst the decree of a Civil Court hied in the Chief 
Court, in which the question of title as to the property under 
partition is in dispute. 133 P.L.B. 1903 ; 67 P.B. 1899 for contra 
case see 36 C. 262. B 

(2) Duration of the injunction. 

(а) The disoharge^of a temporary injunction follows the dismissal of a suit as a 

matter of course. 28 0. 697 (607) ; S. C. 295 ; 7 A.W.N. 297. G 

(б) The power of a Court t6 attach property and to appoint a receiver extends 

only to the better management or custody of any property which is in 
dispute, and ceases when the suit comes to an end. 14 W.B. 409. D 
(c) An injunction cannot be maintained after the disposal of the suit and 
pending an appeal in the suit. 14 W.B. 384. B 

(3) Terms upon vhich injunctions maybe granted. 

(a) Where a temporary injunction is granted, it is usual to put the applicant 
under terms to abide by such order as the Court shall think fit to 
make by way of damages resulting from the passing of such order. 
1 A.L, J. 627 ; 9 O.W.N. 308. p 

, (6) When a suit for redemption of a mortgage in English form is pending and 
the plaintiff wishes to stop the sale of the property by the defendant 
under his power of sale, he can do so only on the payment of the due 
into Court, or by giving primafade evidence t^at the power of sale is 
being exercised in a fraudulent or improper manner contrary to the 
terms of the mortgage. 2 B. 252. q 

(d-a) Casea in which a temporary injunction was granted. 

(a) The plaintiff brought the suit to set aside the putohase obtained by the 
defendant from his oo-sharers of a moiety of his house. Meantime 
the defendant sought to take possession of the |iou8e in execution of a 
decree which he obtained against his vendors. On the application of 
the plaintiff, the defendant was restrained front executing his decree. 
6 B.Ii.B. 671. 

(h) In a suit to set aside a mortgage executed to the deifendant and to restrain 
the sale of the mortgaged-property in execution of a decree obtained 
by the defendant on the mortgage, a temporary in junction was granted 
restraining the defendant from selling the pi^qperty, 6 B.L.B. 254 ; 
5 254 (note), I 
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S.—‘*May by order grant a temporary injunction — orders”— (Continued). 

(c) A suit was brought to declare the mortgage of certain trust property as 
invalid. During the pendency of the suit, the mortgagee sought to 
sell the property in execution of a decree obtained on his mortgage. 
Held that the case was a fit one in^which the sale could be restrained, 

4 A.W.N. 349. J 

(4) Cases in which a temporary injunction was not granted. 

(а) When the judgment-debtor’s interest in the pioperty was being sold, it 

could nob be said that the property was being wasted, damaged, or 
alienated within the meaning of this rule. 7 A, 550. K 

(б) A judgment-debtor applied under S. 492 of the old Act for the postpone- 

ment of a sale, on the ground, that the suit having been brought by 
his wife for a declaration of her right to the 'village under sale, the 
sale if conducted would not fetch the proper price. Held that the 
waste or damage referred to is a waste or damage of a totally different 
kind. 7 A.W.N. 42. L 

(c) The plaintifi brought this suit to establish his claim to certain property that 

was about to be sold in execution of a decree obtained by the defend- 
ant ag'iinst a third party. An order granting an injunction restrain- 
ing the defendant from executing his decree could not be made, as 
there was nothing to show ihat the property in dispute was being in 
danger of wasted, damaged, or aljeaated by the defendant, nor was the 
property in his possession. The proper course for the plaintiff would 
have been to get a postponement of the sale till his suit was disposed 
of. 11 B.L.B App, 28 = 20 W.R.ll ; 24 W.R. 70, For contra oases, see 
12 0. 616 and 23 0. 351. M 

(d) The purchaser of a share of a decree, who has failed in the endeavour to get 

the Oourt executing it to put him upon the record for the purpose of 
obtaining the benefit of the decree, has no right to an injunction to 
prevent the decree-holder from executing the whole of his decree, even 
if the purchase is made on behalf of the judgment-debtor ; he could 
obtain such an injunction if the sale amounted to a release from the 
decree-holder to the judgment-debtor from his liability under bis 
decree. 22 W.R. 506. N 

(e) In an application to the High Oourt for an injunction restraining the res- 

pondent from selling a property in execution of his decree against a 
third party, held that an injunction could not be granted inasmuch as 
it was impossible to say that the attached property was in danger of 
“ being wrongfully sold in execution ” within the meaning of this rule. 
1904 A.W.N. 37 =*26 A. 311. 0 

(5) Contradiction on the facts. 

An interim injunction may issue although there is a contradiction on the facts. 
14 B.L.R. 352. P 

(6) Appeal. 

No second appeal lies from an order under an application under this rule. 4 
Bom. L. R. 138. Q 

(7) Kiscellaneous. 

(a) The fact that a party’s vakil is present when the injunction is granted, is 
good proof of the fact that the party had knowledge of the injunction, 
26 M. 260. R 
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S.—“niay by order grant a temporary injunction — orders”— (Condlttded). 

(b) A telegram from the opposite party that an injunction has been granted is 

a good proof of that fact, and an officer of a Court is bound to act upon 

it. 26 M. 260. S 

(c) A Court should not merely record an application for a temporary injunc- 

tion. It should decide the application. 5 0.0. 66. T 

2. (1) In any suit for restraining the defendant from commit- 
ting a breach of contract or other injury ^ of any 
straU^repe^ution^or kind, whether compensation is claimed in the suit 
breLV ® ® 01' not, the plaintiff may, at any time after the 

commencement of the suit,, and either before or 
after judgment, apply to the Court for a temporary injunction to 
restrain the defendant from committing the breach of contract or 
injury complained of, or any breach of contract or injury of, a 
like kind arising out of the same contract or relating to the same 
property or right. 

(2) The Court may by order grant such injunction, on such 
terms as to the duration of the injunction, keeping an account, 
giving security, or otherwise, as the Court thinks fit. 

(3) In case of disobedience, or of breach of any such terms, 
the Court granting an injunction may order the property of the 
person guilty of such disobedience or breach to be attached and 
may also order such person to be detained in the , civil prison for a 
term not exceeding six months, unless in the meantime the Court 
directs his release.^ 

(4) No attachment under this rule shall r^ain in force for 
more than one year, at the end of which time, ifc>the disobedience 
or breach continues, the property attached may le sold, and out of 
the proceeds the Court may award such comper^tion as it thinks 
fit, and shall pay the balance, if any, to the partj^ entitled thereto. 

(Note s). 

Old Act. 

This rule corresponds to S. 493 of Act XIV o^^. 

Difference between the old and the new Acte. | 

(1) The wording <*or refuse the same” in para. 2 of the&dlseotion are omitted 

in new rule. 

(2) The words of the third para, of the old seotion is e^iiiely altered and the 

sub-rule (3) has been substituted for it. 

(3) The words “ if the defendant has not obeyed the ^junction” in the 4th 

para, of the old seotion are substituted by th^Ords “ if the disobe- 

dienoe or breach continues’Mn sub-rule (4). ^ 

(4) The words to the defendant’’ at the end of the old^^on are substituted 

by the words “ to the party entitled” in this rr^, 
me 
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(General). 

(X) Gheneral principles. 

{a) Temporary injanctions are goverved by the rules of the Civil Procedure 
Code and not by S. 56 of the Specific Relief Act. 23 0. 351. U 

(5) The principles which apply to the granting of a perpetual injunction apply 
also to the granting of a temporary injunction. 57 P.R. 1899 ; 26 

M. 168. y 

(c) It was not intended by S. 54 of the Specific Relief Act, that a man should 
not have an injunction granted to him, unless his property would 
otherwise be practically destroyed if the injunction were not granted. 
19 A. 259. W 

{d) In granting or withholding an injunction, a Court should weigh the amount 
of substantial mischief done or threatened to the plaintifi, and compare 
it with that which the injunction, if granted, would inflict upon the 
defendant. 14 C. 189 ; contra 2 B. 133, X 

[e) Where an act threatening danger to a person’s land is such that injury will 
inevitably follow, a Court may grant an injunction restraining the 
continuance of that act, even though no damage has actually occurred 
before institution of the suit. 24 C. 260. Y 

(/) There is neither principle nor authority for restraining by injunction one who 
alleges that he has a money claim against another from enforcing that 
claim in the manner sanctioned^ by law. 5 Bom. L. R. 267 = 27 
B. 403. Z 

(2) English principle not applicable to India. 

The principles of English Law, according to which an injunction is granted 
wherever there is material injury caused to the plaintifi whether 
the injury can be compensated by damages or not, do not apply to Indian 
cases. It is only when the injury cannot be adequately compensated 
by damages that an injunction will be granted in Indian Courts. 22 
M. 251 ; 23 B. 786. A 

(3) The party must apply as early as possible. 

Where the plaintifi has not applied for an injunction at the earliest opportunity 
but has waited till the building was completed, he will not be granted 
an injunction. Mere notice to the defendant not to build, not follow- 
ed by legal proceedings, is adequate. 16 C. 252 ; 20 A. 345. B 

(4) Nature of the order. 

The injunction or prohibitory order must be such as is capable^of being enforc- 
ed by legal processes, if the occasion arose. 18 C. 448 (P.C.). C 


Other injury,** 


(1) Scope. 

The words “ or other injury ” in this rule do not include acts of trespass upon 
property. 22 A. 449 = 20 A.W.N. 170 ; 28 B. 20. D 


(2) Alienation by a Hindu widow. 

‘ A widow and the next reversioner to her husband’s properties entered into a 
compromise giving the widow full powers to deal with her husband’s 
property. In a suit by the more remote reversioners to set aside the 
compromise, an interim injunction was granted restraining the widow 
from dealing with her husband’s properties. 10 C. 225, P 
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(3) Breach of agreement. 

(а) Where more than twenty artizans formed themselves into an association, 

which was not registered, for the purposes of raising the price of their 
labour, a breach of the agreement by one of them could not be restrain- 
ed by a temporary injunction. 1 B. 550. F 

(б) The plaintifi sued for specific performance of an agreement to be appointed 

by the defendant company as their agents and applied for a temporary 
injunction restraining the defendant from appointing another man as 
their agent. An injunction could not be granted as prayed for. 6 B, 
G62. . G 

(c) Where the defendant agreed to serve the plaintiff (company) for a period of 

four years and left; its service after two years on the ground oi ill- 
treacment, a temporary injunction restraining the defendant from 
taking employment under others was granted. 14 M. 18 ; 23 B, 103. H 

(d) Where an agreement to serve the plaintiff for ten years was entered into at 

a time when a criminal charge by the plaintiff against the defendant 
was pending, and the plaintiff sued for a specific performance of that 
agreement, an interwi injunction restraining the defendant from 
serving others was refused. 18 B. 702 ; 19 B. 764. I 

(c) The plaintiff sued for specific performance of an agreement to sell vtica to 
the plaintiffs only and not to any other firm. A temporary injunction 
restraining the defendant from selling mica to another firm was 
granted. 26 M. 168. J 

(4) Collecting rents. 

The plaintiffs filed an affidavit under S. 492 of the old Act, alleging their own 
possession, and stating that the defendant was sending four Kerindas 
on to the property in order to collect rents, -Was suing tenants for rents, 
and had applied to the Golleotor for partition. Heldt that these facts 
did not justify an order under the abpye section. 22 A. 449=20 
A.W.N. 159. ; K 

(5) Suit for declaration. 

The defendant mortgaged tho suit land to a third ||arty as plaintiff’s agent. In 
a suit by the plaintiff for a declaration thaft he was the real mortgagor, 
no injunction was granted restraining thjg^' defendant from paying the 
money and the third party from receiving |he money. 21 M. 353, h 

(6) Staying execution of a decree. 

[а) An injunction restraining a decree-holder frojsi^ executing a decree against 

the person applying for it, was granted, the ground that the pro- 
ceedings by which tho decree was obtainei;against him were altogether 
illegal. 23 0. 361; 14 M. 426 ; 6 G. 861^ G.L.R. 434; contra 4 0. 
380= 2 G L.R. 283 ; 3 G.L.R. 421. >1 M 

(б) A judgment-debtor applied for leave to sue forma ^azciJ&ris the decree 

holder for maintenanoo and applied for t^porary injunction restrain- 
ing tho deoree-holdor from executing hi^+deoree. Held the case fell 
within this rule. lOA.W.N. 167. N 

(c) A suit for injunction to restrain execution of a%oree was dismissed on the 
ground that the injunction sought for wa^ nhb necessary to prevent a 
multiplicity of suits, within the meani^ Of S. 66 of the Specific 
ReHefAot. 18 M. 838. “ n 
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(7) Suit by lessee. 

In a suit by rival lessees of a village, each of whojQQL ixapeaohed the others’ 
lease, no injunction under this rule should be granted. The proper 
order to be made is one appointing a receiver. lA.L.J. 627. P 

(8) Injunction restraining a marriage. 

During the pendency of an application for guardianship of a minor girl, it was 
alleged by the applicant that an improper marriage of the girl was 
going to be performed, and an injunction was granted restraining the 
marriage. 2 C.W.N. 621 ; 1 A. 519 ; 11 Ivl. 316 ; 12 B. 110 ; for contra 
cases see 1 0. 71 ; 21 W.B. 207. Q 

(9) Staying criminal proceedings. 

The High Court has power to direct that criminal proceedings in the Court of 
a Magistrate be stayed, until the disposal of a civil suit. 23 C« 610 ; 
16 B. 729. But see 18 B. 581. R 

In case of. . ** directs his release.** 

(1) Remedy for disobedience of injunction. 

(а) The proper remedy for disobedience of an order for injunction passed by a 

Civil Court, is committal for contempt. 6 C. 116—7 C.L.B. 360. S 

(б) By S. 493 of the old Act, the legislature intended that the imprisonment 

for contempt should not exceed six months. Where, however, the 
defendant had been in jail for more than twenty months for contempt 
of Court, the Court would not be justified in indirectly adding to its 
duration. 19 B. 152. T 

(2) The Court cannot move of its own accord. 

(а) The Court cannot, of its motion, commit the party disobeying the injunc- 

tion order for contempt of Court. The party must move the Court for 
it. 11 Bur, L.R. 276. U 

(б) A District Court can proceed under this rule to commit for contempt only 

upon the application of a party and not suo moto, 26 M. 194. V 
(c) When the party asks the Court only for sanction to prosecute the party for 
disobedience of the injunction order, the Court has no jurisdiction to 
commit the party for contempt. 11 Bur. L.R. 276. W 

(3) Appeal. 

No second appeal lies against an order under this rule dismissing a petition to 
commit for disobedience of an injunction. 21 M. 117. X ‘ 

3 . The Court shall in all cases, except where it appears that the 
object of granting the injunction would be defeat- 
in]^oSm§ourt’to ed by the delay, before granting an injunction, 

notice ^ of the application for the same to 
be given to the opposite party. 

(Note s). 

Old Act. 

This rule corresponds to S. 491 of Act XlV of 1882. 
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(General). 

An injunction should not issue in the absence of the opposite party without 
strong and grave reasons. 1 O.W.N. 429. Y 

/. — “Direct notice." 

Notice ought to be issued to the defendant before an application under this rule 
is granted. 7 A. 550=4 A.W.N. 128; 2 L.B.R. 222 ; 12 M. 186 ; 53 
P.L.R. 1907 ; 11 O.C. 51. Z 

, . . 4 . Any order for an injunction may be dis" 

Order for injunc- ad 

tion may be dis- charged, or varied, or set aside by the Court, on 

set-aside. application made, thereto by any party dissatisfied 

with such order. 

Old Act. 

This rule corresponds to S. 496 of Act XIV of 1882. 


Injunction to cor- 
poration binding on 
its ofdcers. 


5. An injunction directed to a corporation 
is binding not only on the corporation itself, but 
also on all members and officers of the corpora- 


tion whose personal action it seeks to restrain. 


• Old Act. 

This rule corresponds to S. 495 of Act XIV of 1882. 


Interlocutory Orders. 

6 . The Court may, on the application of .any party to a suit, 
order the sale, by any person Jiiamed in such ordei-, 
sale! manner and on mdh terms as it thinks 

fit, of any moveable property being the subject- 
matter of such suit, or attached before judgme:^t in such suit, which 
is subject to speedy and natural decay, or whi^ for any other just 
and sufficient cause it may be desirable to hav| sold at once. 

(Note s). *’ 


Old Act. 


This rule corresponds to S. 498 of Act Xl^pf 1882 


pit" and “or which for any 
ble to have sold at once" 


Difference between the old and the new Acts. 

The words “ or attached before judgment in such i 
othec just and sufficient cause it may be d^ 
are newly added. 

(General). 

Where moveable property is sold to prevent waste, the proceeds should be 
kept in deposit and should be disposed of met the result of the suit* 
L.B.B. 16. A 


Detention, preser- 
vation, inspection, 
etc., of subject-mat- 
ter of suit. 


7 . (1) The Court may,| 
any party to a suit, and on 
fit, — 


)n the application of 
i& terms as it thinks 
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(а) make an order for the detention, preservation or inspection 

of any property which is the subject-matter of such 
suit ^ or as to which any question may arise therein ; 

(б) for all or any of the purposes aforesaid authorize any per- 

son to enter upon or into any land or building in the 
possession of any other party to such suit ; and 
(c) for all or any of the purposes aforesaid authorize any 
samples to be taken, or any observation to be made or 
experiment to be tried, which may seem necessary or 
expedient for the purpose of obtaining full information 
or evidence. 


(2) The provisions as to execution of process shall apply, 
miitatis mutandis, to persons authorized to enter under this rule. 


(Notes). 

Old Act. 

This rule corresponds to S. 199 of Act XIV of 1882. 

Difference between the old and the new Acts. ^ 

The words “ or as to which any question may arise therein ’’ in sub-rule (a) are 
newly added. 

(General). 

(X) Appeal. 

No appeal lies against interlocutory orders. 24 0. 726 ; 7 W.R. 222 ; 5 N.W.P. 
180 ; 3 M. 13 ; contra 8 B. 260. B 


(2) High Court’s powers. 

The High Court will refuse to interfere with interlocutory orders in revision, as 
they can be made a ground of objection in the appeal. 2 Sind L.B. 
22. G 

(3) Review. 

If an interlocutory order is wrongly refused by one Judge, the proper course is 
to apply for a review or to appeal from it ; not to seek to obtain the 
order by resorting to another Judge even though argument should 
then be foctbooming which were not put before the first Judge. 
16 B. 611. D 

/. — ** The subject-matter of the suit** 

(1) In a suit for damages alleged to have been caused to the plaintiff’s house by 

the defendant erecting an adjacent house, the defendant applied for 
an order allowing him to enter the house to seo the nature of injuries. 
Held that the house formed the “ subject of the suit ” within the 
meaning of this rule. 24 C. 117 «1 O.W.N. 99. E 

(2) An order by a Sub-Judge to open up a particular passage by the defendant, 

to allow a receiver to enter upon the premises for the purpose of 
making an inventory, is without jurisdiction, if the defendant 
provides another means of access through his premises. 2 Sind L.R. 
M. 
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8 . (1) An application by the plaintiff for an order under rule 
, 6 or rule 7 may be made after notice to the 

Application for . . « , 

such orders to be defendant at any time after institution of the 
after notice. . . ^ 

suit 

(2) An application by the defendant for a like order may be 
made after notice to the plaintiff at any time after appearance. 

(Note s). 

Old Aot. 

This rule corresponds to S. 500 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) The words “ the service of summons ” in the old section are substituted hy 

the words “ institution of suit in this rule. 

(2) The words “the applicant has appeared ” in the old section are substituted 

by the words “ appearance” in the new rule. 

After notice to the defendant at any time after institution 
of the suit** 

An application under this rule by the plaintiff can only be made after summons 
has been served, and after reasonable notioe of the intention to apply 
for the order has been given in writing to the defendant. 7 M. 241. Q 


9 . Where land paying revenue to G-overnment, or a tenure 
When party may liable to sale, is the subject-ttiatter of a suit, if the 

be put in immediate party in possession of such Imd or tenure neglects 
the subject-matter to pay the Government revenue, or the rent due 
to the proprietor of the tenure, as the case may 
be, and such land or tenure is consequently o^ered to be sold, apy 
other party to the suit claiming to have an in^rest in such land or 
tenure may, upon payment of the revenue or n^nt due previously to 
the sale (and ivith or without security at fce discretion of the 
Court), be put in immediate possession of the &nd or tenure ; 
and the Court in its decree may award aga^st the defaulter the 
amount so paid, with interest thereon at st^h rate as the Court 
t.liinkR fit, or may charge the amount so paid, ,^th interest thereon 
at such rate as the Court orders, in any ac|ustment of accounts 
which may be directed in the decree passed in^hb suit. 

Old Act. I 

This oortesponds to S, 501 of Act XIV^ 1882. 

10 . Where the subject-matter of a suit i^money or some other 
Deposit of money, Tubing capable of delivery a|.d any party thereto 

etc., m Court. admits that he holds such ^oney or other thing 

as a trustee for another party, or that it beloife or is due to another 
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party, the Court may order the same to be deposited in Court ^ or 
delivered to such last-named party, with or without security, subject 
to the further direction of the Court. 

(Note s). 

Old Act. 

This rule corresponds to S. 502 of Act XIV of 1882, 

/.— order the same to be deposited in Court,'* 

The defendant was invited, by an injunction in another suit, to deposit in 
Court the money admittedly due under the bonds now sued upon, but 
having refused to do so, was held liable to pay interest. 16 W.R. 297. H 

OKDBE XL. 

(Notes). 

S. 505 of the Old Code has been omitted in the Present Code. It ran as fol- 
lows : — 

The powers conferred by this chapter (Chapter XXXVI) shall be exercised only 
by High Courts and District Courts ; provided that whenever the 
Judge of a Court subordinate to a District Court considers it expedient 
that a Receiver should be appointed in any suit before him, he shall 
nominate such person as he considers fit for such appointment, and 
submit such person’s name, with the grounds for the nomination, to 
the District Court and the District Court shall authorise such Judge to 
appoint the person so nominated, or pass suchsother order as it thinks 
fit.’’ 

Remarks of the Select Committee : — 

Having regard to their standard of efficiency, the committee see no reason to 
withhold from Subordinate Judges the power to appoint Receivers. 
They therefore propose that S. 505 of the Code should no longer 
be retained, for its effect in practice is often to defeat the purpose for 
which an application is made.” 

Noth. — S. 505 of the Old Code having been omitted, rulings relating to the 
nature of the orders passed by Subordinate Judges on applications for 
appointment of Receiver and the appealability of those orders are no 
longer necessary. Such rulings are 7 0. 719 = 9 C.L.R. 203 ; 24 B. 38 ; 
6 O.D.R. 467 ; 17 C. 680 ; 1 O.C. 21. 

Appointment of Receivers. 

Appointment of 1- Where it appears to the Court to be just 

receivers. convenient ^ the Court may by order — 

(a) appoint a receiver of any property, whether before or after 
decree, ^ 

(&) remove any person from the possession or custody of the 
property, ^ 

(c) commit the same to the possession, custody or manage- 
ment of the receiver ^ and 
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{d) confer upon the receiver all such powers as to bringing and 
defending suits ^ and for the realization, management, 
protection, preservation and improvement of the proper- 
ty, the collection of the rents and profits thereof, the 
application and disposal of such rents and profits, and the 
execution of documents as the owner himself has® or 
such of those powers as the Court thinks fit. 

(2) Nothing in this rule shall authorize the Court to remove 
from the possession or custody of property any person whom any 
party to the suit has not a present right so to remove. 

(Notes). 

OSd Act. 

This rule corresponds to paras. 1 and 3 of S. 503 of Act XIV of 1882. 

Difference between the old Act and the new. 

(1) Instead of the words “just and convenient” in the new Act, the old Act 

had “necessary for the realization, preservation, or better custody or 
management of any property, moveable or immoveable, the subject 
of a suit, or under attachment.” 

(2) The words “whether be<ore or after decree ” in clause [a) are newly added. 

(3) The words “ and if need be” in clause {d) of the old Act are omitted. 

(4) Clause (5) of the old Act ran thus : — “ remove the person in whose posses- 

sion or custody the property may be, from the possession or custody 
thereof” — The words “ic whose possession or custody the property 
may be ” are omitted ; but the omission of those words will not alter 
the meaning in any way. 

(5) The word “ possession ” in clause (c) is a new addition. 

(6) Instead of “ documents ” in the new Act in clausef (4), the old Act had 

“ instruments in writing.” 

(7) In sub-rule (2), the words “ under attachment ” appearing in the old Act 

after the word “property” are omitted; aiid instead of the words 
“ the parties to the suit, or some or one of theim ” in the old Act, the 
new Act has “ any party to the suit.” , 

“ Where it appears — convenient/ ^ 

Principle. 

{a) The powers conferred by this rule are not to be e&cercised as a matter of 
course, and it ie not a reason for allowing ittn application for the 
appointment of a Rooeiver that it can do x^o harm to appoint one. 
The discretion given by this rule should be naed with the greatest 
care. Because a plaintiff in his plaint ma&s wholesale charges of 
waste and'malversabion against a defendant . possession of property 
as executor under a will or as the tenant for l^fe — such charges being 
denied by the defendant in a oounter-afffdavii|>— and upon this basis 
applies for a receiver to be appointed, it is not ^ necessary consequence 
that such appointment should be made. 5 sA. 556 = 3 A.W.N, 136; 
see,i,also, TJ.B.B. (1908), 2ad Quarter, Civil Pr^edure, 17. 
me 
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i.— << Where it appears* •••convenient^*-- {Continued), 

(6) Tbe appointment of a receiver is a matter resting in the discretion of the 
Court. It must be exercised with a sound discretion, upon a view 
of the whole circumstances of the case, not merely the circumstances 
which might make tbe appoinlmeut expedient for the protection of the 
property, but all the circumstances connected with the right which is 
asserted and has to be established. The Court will not interfere by 
appointing a receiver where a right is asserted to property in the posses- 
sion of a defendant claiming to hold it under a legal title, unless a 
strong case is made out. 16 0 818 ; see, also, 5 A. 656 (661) ; 73 P.R. 
1902; 107 P.E. 1908 = 12 P.L.R. 19C9 ; 136 P.R, 1890; see, also, 4 
H.L.O. 997, 1032 and Coopers oases in Chancery, Vol. I, p. 97 ; Kerr 
on Receivers, 2nd Ed , p. 3. J 

Conditions necessary for appointment. 

(а) The power of a Court to appoint a receiver of the property attached by 

the decree-holder depended upon S. 603 of the Old Code. It must, 
therefore, ba made to appear to tbe Court that the appointment of 
a receiver is necessary for tbe ** realipation, preservation, or better 
custody or management of the property.’* 10 O.C. 268. K 

NB. — This is no longer law ; for, tbe words “just and convenient” are used 
in the present Act instead of “necessary for the realisation, preserva- 
tion, or better custody or management of the property ” in S, 603 of 
the old Code. 

(б) Where the plaintiff’s title hprima fade clear, and the danger to her inte- 

rest immediate and certain, it would be wrong to refuse tbe appoint- 
ment of a receiver. The plaintifi would not be disentitled to have a 
receiver appointed merely because she had contracted debts on onerous 
conditions, especially where it was tbe direct result of tbe defendant’s 
aofis, 59 P.L.R. 1902=73 P.R. 1902. L 

{o) The fact that there exists in respect of any immoveable property an order 
of a Magistrate passed under S 145 of the Code of Criminal Procedure, 
is no bar to tbe exercise by a Civil Court of tbe power of appointing a 
receiver in respect of tbe same property. 22 A. 21 i = 20 A.W.N. 22. M 

(d) Tbe facts that tbe acts complained of amount to misappropriation rather 
than waste makes no d fferenoe for the purposes of tbe application of 
this rule. 18 M. 23. U 

{e) The question whether the appointment of a receiver is necesvsary for any of 
the purposes mentioned in the rule is one to be determined judicially, 
and if the necessity of the appointment is in dispute between tbe 
parties, the question can only be determined after inquiry, with 
reference to the evidence. 102 P.R. 1885. 0 

Pistinction between temporary injunction and appointment of receiver. 

The distmotion ia that, w^htle in either case it must be shown that tbe pro- 
perty should be preserved from waste or alienation, in tbe former case 
it would be sufficient if it be shown that the plaintiff in the suit has a 
fair question to raise as to tbe existence of the right alleged, while in 
the latter case a good prima fade title has to be made out. 22 C. 469 ; 
see, also, U.P.R, (1908)^ 2ad Quarter, Civil Proeedure. 17. p 
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Grounds for appointment of receiYers- 

(a) la an appli a ion for the appointment of a receiver in a suit, where the 
title to o^^rfcain properties in the po&sesaion of the defendant is ni 
dispute, io is not ne*esRAiy that a strong case should be ni^de out ; it 
is enough if a fan prima facie case is male out. 6 C.W.N. 362 and 
365 Q 

(&) Toe step of appointing a receiver should not be taken without spec al lea- 
sons, particularly m iheea-*eof a hona fide possessor wrh legal title. 
Parties, who have acquie^ed in propet ty being enjoyed against their 
own alleged rights, cannot come to C >urt for this fcm of lelief, U.B. 

R. (1903), 2nd Q larter, Civil Procedure, 17 ; see, also, 6 O.L.R. 467. R 

(c) A receiver can be appointed under this rule in a ‘^nit to enforce a mortgage. 

7 O.W N. 4o*2 ; see, also, U B. 431 ; L.R. 9 Cb. D. 275 (286) ; L.R. 17 Q. 
B.D. 749, 750 ; But nee 3 C. 336, which is, however, a decision under 

S. 243 of Act X ol 1859, the language of which is materially d ffurent 

from that of the present rule. S 

(d) Wabte of property by the defendant under suspicious circumt-tutoes per dmg 

suit m regard to it, may oe «iiifidciejat to justify an order for appoint- 
ment of receiver. 6 C.W.N. 362 (365). X 

(e) The removal of a large amount of property by the defendant, uuder circum- 

stances which might fairly give rise to suspicion, during the pendency 
of the suit in which the question of title to that property would be 
determined, is a sufficiently strong ground for the appointment of a 
receiver. 27 C. 279. U 

(/) In a suit only for a declaration of title when the pjaint alleges the property 
in dispute to be in the possession of the pla^tiff, a receiver may be 
appointed on proof of the fact that the plaintiff was in possession at 
the date of the suit, 69 P.L.R. 1902 = 73 1902. Y 

(g) The Court oau appoint a receiver to realize the amounts of decrees in favour 
of the judgment-debtor attached by the judgtoept-oreditor, where ihe 
interests of both would be better protected 1^ such appointment. 30 
A, 393 = 6 A.LJ. 583 =A.W.N. (1908), 161. ^ W 

(A) It is not a matter of course, but when special oir(^mBtances are made out, 
the Court will appoint a receiver, pending li&ation to set aside pro- 
bate. Bourke Test, 5. X 

(i) Although, having regard to Ss. 23 and 52 of Act VIII of 1869, 

this rule would not apply to a suit brought4*'4inder that Act merely 
for arrears of rent, there is nothing in that |tot which excludes the 
operation of this rule when a suit is brought tor recovery of the tenure 
itself. Where, therefore, a suit ib brought ui^er that Act for arrears 
of rent and for ejeotment of the defendant, aii^ceiver of the rents and 
profits of the tenure might properly be appoi^ed under this rule. 11 
0. 496. I; Y 

(J) When a debt alleged to be due by a third party to|^e judgment-debtor has 
been attached under 0. XXI, r. 46, and ^ garnishee denies the 
debt, the judgment-creditor must either hav^he debt sold or have a 
Receiver appointed under this rule. IIB. t 
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I . — “ Where it appears — coaveaieat” — {Concludedj. 

Receiyers appointed as just and convenient. 

(a) The plamtifi as adopted son of defendant sued for possession of the property 

and applied for the appointment of a receiver. In a previous suit 
between the parties, the plainti:S was held to be the adopted son of the 
defendant and the appeal by defendant against that decision was 
pending at the time of the application for the appointment of receiver. 
Held, that, though defendant might succeed in the appeal, as, on the 
date of the application, she had apparently no title, it was a case in 
which it was “just and convenient” to appoint a receiver. 24 B. 38; 
see, also (1898), 2 Ch. 678. A 

(b) Where, in a suit by a mortgagee for foreclosure or sale in default of pay- 

ment, the mortgage-debt was for a very large amount and the pro- 
perty insufficient to cover the debt, it was held to be “ just and 
convenient ” to appoint a receiver. 84 B. 431. B 

Circumstances under which receivers will not be appointed. 

(а) Unless there is proof of violent and wholesale charges of waste and 

malversation against a defendant in possession of property as the ten- 
ant for life, a receiver will not be appointed. 107 P.R, 1908. G 

(б) The rule of the Court of Chancery, that a Receiver will not be appointed 

against an executor unless gross misconduct was shown, is not appli- 
cable to the case of an executor of the will of a Mahomedan. 19 B. 83. D 

(c) Where the sons of a Hindu widow, in possession of her husband’s estate 

under a will, sued their mother as reversioners under the will for pos- 
session of the estate, on the ground of mismanagement and waste, and 
applied for the appointment of a Receiver, the application was held to 
be made on insufficient grounds. 5 A. 666 = 3 A.W.N. 136. B 

2. — Appoint a receiver — after decree,** 

Powers of Court. 

(а) The High Court possesses the same powers with regard to the appointment 

of a receiver as are'possessed and exercised by the Courts in England 
under the Judicature Act. 14 B. 431. F 

(б) A Court which has passed an order appointing a Receiver in any case has 

power subsequently to hold an inquiry as to whether the order should 
remain m force or not, and if necessary to cancel the order. 4 L.B.R. 
366. G 

(c) There is no authority in the Civil Procedure Code for a District Judge, 

either upon an application to himself or upon a reference by a subor- 
dinate Judge, to cancel an order appointing a receiver in a suit which 
is not pending in the Court of the District Judge. 74 P.R. 1889. H 

(d) Where a receiver has been validly appointed on the ground that the pro- 

perty was the subject-matter of the suit, and it, afterwards, turns out, 
an appeal, that the decree only operates against the defendants 
personally, tbs’] Appellate Court has jurisdiction to maintain the 
receiver as a method of realising the decree amount from the judg- 
ment-debtor personally. 30 M, 255=17 M.L.J. 201 = 2 M.L.T. 167. I 

(e) No order can be made for the discharge of a receiver appointed in an ad- 

ministration suit before the completion of the administration decree. 
6 C.W.N. 417. j 
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2. — “Appoint a receiver after decree”— (Contmued). 

(/) Where a person was appointed receiver by the High Court, pending an ap- 
peal, no other Court has power to make an order or give any directions 
as supplementary to those given by the High Court without authority 
given by that Court. 4 M.L.T. 268. K 

(g) In a suit for partition, a receiver was appointed. Subsequent to the ap- 
pointment, the defendants realised certain sums which the receiver 
might have realised. The District Judge was within his powers in 
passing an order duectmg them to pay in, at once, the sums realised by 
them to the receiver or to the Court ; as the property vested in the 
receiver directly the order appointing him had been passed, and no one 
had the right to assume his functions without reference to the Court. 
61 P.L.E. 1902. i, 

Court’s powers in appointments and remoyal. 

(а) It is within the discretion of a Court appointing a receiver in a suit to order 

that the office should continue permanently after the decree, when such 
continuance is necessary or for so long as it may be so, 19 M. 120 = 
23 I.A. 28. M 

(б) The removal of a Receiver is entirely a matter of discretion with the Court 

and will depend upon the circumstances of each case, 13 M. 390. N 

Jurisdiction of Court to appoint., 

(a) A District Judge has no jurisdiction to appoint a receiver of properties 
which are the subject of a suit or attachment in other Courts, even 
though such Courts may have been subordinate to his Court. 23 C. 
517. 0 

(5) Where, in a suit upon a mortgage, the mortgagejd-property was directed to 
be sold and the time of grace had expired and the judgment-debtor 
applied for the appointment of a receiver both as regards the mort- 
gaged-property as well as other properties lielonging to the judgment- 
debtor, lield^ the Court had no power to aE^oiot a Receiver of proper- 
ties other than the subject-matter of the* suit, and as regards the 
morr,gaged-ptopGrr.y a Receiver could be ap;^ointed on the mere ground 
that the property would not fetch so muo^ by forced sale as it would 
by sale under a private contract. 23 C. 6^^. p 

(c) A Court executing a simple money-decree ol^ained against a sonless 
separated Hindu, is not competent to appc^t a Receiver of the rents 
accruing fiom the judgment-debtor’s imi]^veable property since his 
death, such rents not being assets of the (^ceased, but the personal 
moveable property of the widow, and the Iporee-holder having agreed, 
for consideration, not to execute his decfee against the moveable 
property of the widow. 19 A. 235 = 17 A.'V^’.K. 38. Q 

Application to appoint and notice. 

(a) An application for the appointment of a ReoeivAj should ordinarily be made 
by a separate petition supported by aJBadavfc and should not be embo- 
died in a plaint. 2 L.B.R. 222. R 

(5) Save for exceptional reasons, an application foi^; appointment of Receiver 
should not be granted without notice to th4 opposite party 2 L.B.R. 
222. ' S 
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2 .— * ' A ppoini a receiver — after decree ^ {Continued ) . 

Considerations in the appointment of a fieceiver. 

(a) Where a Mahammadan testator bad by his will appointed three exeouto»*s, 
only one of whom had acted and got possession of the estate, a suit 
by the testator’s Widow for the administration of the estate was 
sufficiently well constituted for the purpose of amotion for a Beceiver, 
although only the executor who had acted was made defendant, the 
other two executors not being parties to the suit. 19 B. 83. T 

(&) Where the appointment of a Receiver is under consideration, a discussion 
of the documents filed in the suit and on the merits of the cat-e is 
always regarded as undesirable and as tcsnding to prejudice the case 
and prejudice the parties. 32 G. 741. U 

The words “property the subject of suit” of the old Act. 

(а) TJae words “property the subject of a suit” in S. 503 of the old Code mean 

the whole joint estate in a suit for partition. The Court has jurisdic- 
tion to place the whole of a joint estate out of which a plaintifi seeks to 
have his share partitioned in the hands of a Receiver, and to order that 
a Receiver so appointed shall be at liberty to raise money on the 
secuiity of the whole of such joint estate. 17 0. 614. Y 

N B. — The words “the subject of a suit” are omitted in the new Act, and the 
words employed in clause (a) of this rule are “any property.” The 
ruling will, therefoie, be good law under the present Act also. W 

(б) In a suit for a declaration that a sob erne of management of a temple is 

binding and, in the alternative, for the settlement by the Court of a 
scheme and for the appointment in the meanwnile of a Receiver, the 
property of the temple is the subject of the suit, and the Court has 
jurisdiction to appoint a Receiver. 4 M.L T. 88. X 

Appointment after decree. 

1’he appointment of a Receiver after decree is valid. 8 M. 229. Y 

Appeal against order refusing to appoint Receiver. 

(a) Though an order by a Civil Court appointing a Beceiver would be appealable 

under 0. XLIII, r. 1 (s), an order refusing to exercise the power 
conferred by this rule is not an order under this rule and is therefore 
nob appealable. S.O. 106. Z 

(b) An order by the District Judge refusing to appoint a Receiver as recom- 

mended by the Subordinate Judge, is an order under this rule and is 
appealable under 0. XLIII, r. 1 (S). 31 0. 495 «8 C.W.IST. 608. But 
see 7 0, 719 and 10 Bom. L.R. 1037 = 33 B. 104. A 

Appeal against ovdev rejecting application to appoint Receiver. 

An order rejecting an application to appoint a Receiver is an order passed under 
r. 1, and is appealable under O. XLIII, r. 1 (s). 10 M. 179 ver- 
Tuhng 6 M. 355 ; see, also, 6 O.L.R. 467 ; 17 0. 680, But see S.O. 06 B 

Order appointing Receiver — ^Appealable. 

(a) An appeal lies against an order of the Subordinate Court appointing a 
Receiver under this rule. 1 0.0. 168. C 

(h) Where, in proceedings under Act YIII of 1890, the District Judge purported 
to appoint a Receiver under this rule, an appeal lay against that order, 
notwithstanding that no appeal was provided for against orders passed 
under the Act, 23 M. 517= 10 M.L.J. 305. D 
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2. — Appoint a receiver. .. .after decree ”~-(Contimted). 

Order refusing to remove Receiver — Appealability. 

An order refusing to remove a Receiver appointed by a decree in an administra- 
tion suit IS appealable, being an order made in respect of a question 
arising between the parties to a suit relating to the execution of the 
decree. 5 B. 45. 

Duration of authority of a Receiver. 

Where a Receiver is appointed pending an appeal, his office does not come to an 
end as soon as the appeal is decided, but continues till he is finally 
discharged and his accounts passed. 28 G. 790. F 

Position of Receiver. 

(а) A Receiver occupies a position, towards an estate in his hands, different 

from that of an executor or trustee ; the latter not acting under direc- 
tions of the Oourt do not and cannot, under ordinary circumstances, 
create obligations, binding on the estate in favour of creditors. 30 0. 
937 = 7 G.W.N. 799, Q 

(б) A Receiver appointed by Court at the instance of the judgment-creditor 

does not thereby become the judgment-creditor’s agent. He is an 
officer or representative of the Court and subject to its orders. His 
posbbebion is the possession of the Court by its Receiver, and the tenants 
in possession when he is appointed to receive rents and profits of im- 
moveable property become virtually tenants jpro hac vice of the Oourt, 
their landlord. The moneys in his hands ate in cmtodia legis for the 
person who can make a title to them. His possession is thepoBsession 
of all the parties to the proceeding according to their titles. I**, there- 
fore, a loss arises from the default of the Reviver or otherwise with- 
out any default on his part, the loss must be borne by the estate sub- 
ject to the Receiver’s liability, if any, for bi^^defauit. 17 M. 601 ; see, 
also, 20 U. 224. H 

Drievanoes against Receiveps. 

Where a lease had been granted by a Receiver aotingVlunder an order of Oourt, 
and possession of the property bad been to the lessee, no sum- 

mary order could be passed on an application # certain aggrieved parties 
to set aside the lease. The proper remedy ^ould be by suit against 
the Receiver and the lessee if the lease was ^taaned by collusion, 86 
0. 52 = 12 O.W,N. 1023. l ; I 

Acts of a Receiver. , 

(а) The acts of a Receiver, acting within his authority^re the acts of the Oourt. 

The estate cannot, therefore, be permitted bo|^Joy the benefit of those 
acts without being held responsible for the ipiligations arising out of 
them and a creditor will be entitled to recovi «^debt, incurred by the 
Receiver, directly from the representative oifoe estate. 80 0. 937 = 7 
O.W.N. 799. J: ' J 

(б) A Receiver, unlike a trustee or an executor, iuou^ personal obligations and 

necessarily such obligations are imposed oxpb^ estate for the benefit 
of the creditors with whom he has dealt. 30 ^9^7 p=; 7 C.W.H, 799. R 
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2.— Appoint a receiver after decree ''—(Concluded), 

(c) Where a Receiver, appointed at the instance of the judgment-creditor, 
misappropriates moneys collected by him, the decree is not satisfied 
pro tanto, but the loss falls on the estate or its owner, subject no the 
Receiver’s liability. 17 M. 501. L 

On appeal from the above decision under the Letters Patent, Colhns, C.J., and 
Shepherd, J,, held that payment by the cenants to the receiver did not 
Pro tanto discharge the judgment-debtor from liability under the 
decree whlie Davies, J., was of opinion that it did. 20 M. 224. M 

3. — "‘Remove any person — property."' 

(а) It does not necessarily follow from the provision that the Court may 

remove any person from the possession or custody of property or 
from the provision that the Court may grant to the Receiver all 
such powers as are therein described, that the Court can authorize a 
Receiver to enter upon immo\ cable property in the possession of 
another person, without his consent, in order to take an inventory of 
all such property as the plaintifi may indicate as the property in 
dispute. 69 P.R. 1891. N 

(б) Where any person refuses to band over property to Receiver, the proper 

course is for the Court to hold an inquiry as to the possession of the 
property in question and as to whether it is property that should be 
handed over to the Receiver, before issuing an injunction under S. 492 
of the old Code unless it appears that the object of the injunction 
would be defeated by the delay. 4 L.B.R. 866. 0 

4.—“ Commit the same . . . .receiver"" 


Discretion of Court. 

The Court, in the exercise of its discretion, was competent to place the whole 
property left by the deceased in the hands of the Receiver. 59 P.L.R, 
1902^73 P.R. 1902. P 

Attachment without previous sanction. 

(a) An attachment of money in the hands of the Receiver made without per- 

vious sanction of the Court is improper, being an interference with the 
Receiver’s possession, and will not be recognized. 21 C. 85 ; see, also, 
26 C. 127. Q 

(b) Where property is in the hands of the Court through its officer, the Receiver, 

one out of several creditors will not be allov/ed to gain priority over 
the others by attaching that property. Such an attachment is an in- 
terference with the Court’s possession and may not, therefore, be made 
without the Court’s leave first obtained, and leave will be granted only 
on terms which will ensure equality between the parties. 16 B. 577; 
see, also, 21 C. 85 ; 26 0. 127. R 

Sale iu execution of mortgage-decree. 

A judgment-creditor can sell properties m the hands of a Receiver of the Court 
in execution of a mortgage-decree {no attachment being necessary), 
although he cannot execute a decree against such properties by way 
of attachment and sale. 26 0. 127-3 C.W.N. 90. S 
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such powers — defending suits.” 


Vesting of interest in receivers. 

Though the Code says nothing about the vesting of any interest in Receivers 
appointed thereunder, it does not follow that the law necesrarily 
implies absence of all interest in the subject of the litigation, as, 
apart from any express power to sue conferred by the Court, Receivers 
have a right of action by virtue of mere possession or by virtue of 
they being contracting parties themselves. 28 M. 157. T 

Receiver of the High Court — Status of. 

The Receiver of the High Court does not represent the estate for which he is a 
Receiver, but is merely an ojB&cer of the Court, and as such cannot sue 
and be sued, except with the permission of the Court. 10 C. 1014. U 

Powers of Receiver to sue. 

(a) A Receiver appointed under this rule to manage a Zemindari, attached in 

execution of certain decrees against the Zemindar, could maintain a 
suit to recover sums expended by the Zemindar at the defendant’s 
request before the appointment of the Receiver. 9 M, 384. V 

(b) Where a Receiver, appointed for the management of an estate, ceased bis 

connection with the eatane after he had filed an appeal on behalf of 
the estate, held, that a Receiver, when empowered to sue, is clothed 
distinctly with an interest in regard to the subject of the litigation ; 
that the interest •ceases, when the authority to sue terminates, but 
that the litigation, commenced by him does not abate ; that it cannot 
proceed, without the officer succeeding being impleaded so properly 
as to represent the interest concerned. 28 1^. 157. W 

(o) Where a suit is commenced by a Receiver but the Receiver’s office comes to 
an end before a decree is passed, the part^ ascertained to be the true 
owner has a right to step into the Receiver’s place and to continue 
the proceedings. 6 Bom. li.R. 996. . , X 

Power of Receiver to sue in his own name. i' 


(а) The Court has authority to confer on a Receiver the power to sue in his own 

name ; and if the order appointing the Recover gives him liberty, he 
may do so. 26 0. 642=2 O.W.N. 469. f Y 

(б) It is competent to a Court to authorise a Reoeiv^ to sue in his own name, 

and a Receiver who is authorised to sue, tlfeugh not expressly, in his 
own name, may do so by virtue of his appc&tment with full powers 
under this rule. 84 C. 806 = 6 C.L J. 270. r ^ Z 

(c) This rule authorises the Court to grant to the Reiver all such powers as to 
bringing and defending suits as the own^ Irimself has. When an 
appointment has been made and full powers Bra granted to the Receiver, 
powers are conferred upon the Receiver to fenlg and maintain suits in 
his own name, always supposing that the ownership of the property is 


34 0. 306 = 5 O.L.J. 270. 

Leave of Court to sue or be sued. ‘ 

(a) A Receiver can neither sue nor be sued without 
0. 693 = 7 O.W.N. 890 ; see, also, 10 0. 101 
(h) A Receiver appointed by Court is a public oflfioei 
ment under the order o| a Civil Court, witl 

me 


completely represented in the suit in whioaphe Receiver is appointed. 


bereave of the Court. 30 
fe O.W.N. 829. B 

tending lands in attaoh- 
fi fre meaning of S, 86 of 
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All such powers — defending suits {Concluded), 

the Act. He is, by virtue of the section, to have all the powers of a 
landholder and be subject to the same restrictions. The efEeot of the 
section is to give a statutory right of suit against him, and leave of 
Court is not necessary. 30 M. 505 = 17 M.L.J. 483 = 3M.L,T. 7. G 

(c) The party feeling aggrieved by the conduct of a Eeoeiver may seek redress 

against the Receiver in the very proceeding in which the Receiver was 
appointed, or file a separate suit with the leave of the Court, without 
which the suit is liable to be dismissed. 26 M. 492. D 

(d) The consent of the Court to an action to be brought against a Receiver ap- 

pointed by the Court, is a condition precedent to the right of the 
party to sue, and that cannot be rectified by an application to the 
Court to continue an action wrongfully brought without the permis- 
sion of the Court, and the Court will not entertain an application to 
grant leave to institute a fresh action against the Receiver in respect of 
the same cause of action, unless the action so wrongly brought has 
either been dismissed or withdrawn. 9 C.W.N. 247 = 32 C. 270. £ 

Suit against Receiver. 

(a) To order a Receiver to defend a suit with a view to ensuring the plaintiff 
getting what is justly due to him in the opinion of the District Judge 
who appointed the Receiver, is not a legitimate use of the powers 
conferred by this rule. P.J.L.B. 432, 433. F 

(h) In a suit for declaration ot title, when the beneficial owner has been made 
a party, it is not necessary to join the Receiver. 6 C.W.N. 829. G 
(c) A Receiver appointed by Court cannot be made a party to a proceeding 
under S. 145 of the Criminal Procedure Code, merely m his capacity 
of a Receiver, and the Magistrate cannot interfere with his possession 
without the sanction of Court, 30 0. 593=7 C.W.N. 390. H 

6 . — As the owner himself has 


“Owner”— Meaning of. 

The word “owner” in clause (d) of this rule means the whole body of owners 
to whom the joint estate in a suit for partition belongs. 17 0. 614. I 

Receiver— Powers of. 

(a) A Receiver appointed by the Court in a civil suit with the object of preserv- 

ing property and keeping it within the reach of the Court until a 
final decree can be made can but exercise, at the utmost, such powers 
and rights over the property as the parties to the suit turn out to be 
possessed of when their rights are finally determined. 19 W.R. 37. J 

(b) A Zemindar granted a lease reserving a certain annual rent. Subsequently, 

the Zemmdari was attached by a creditor and the Zemindar thereupon 
granted a new lease in perpetuity reserving less rent per annum. A 
Receiver was subsequently appointed with full powers under this rule 
and he sued for recovery of rent at the rate first fixed. Reid, the 
Receiver was entitled to recover rent at that rate, the provisions of this 
rule having been intended to declare that the Receiver, in respect of all 
property which was or could be attached, had the powers of the owner 
as they existed at the time the property was brought under the orders 
of the Court by attachment, provided that Jhey have not ceased by 
operation of law. 8 M. 418, K 
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6.—** As the owner himself has ”—(Co'iiclvded), 

Receiver- Position of. 

(a) The Receiver m a suit is nothing more than the hand of the Court for the 
purpose of holding the property of the litigants, whenever it is neces- 
sary that it should be kept in the grasp of the Court in order to 
preserve the subject-matter of the suit pendente lite ; and the posses- 
sion of the Receiver is simply the possession of the Court. He has no 
personal rights in the property nor can he take any steps with 
regard to it without the sanction of the Court. If it is necessary for 
him to take action of any sort, he should be put in motion by the 
Court on the application of the parties to the suit ; and whatever he 
rightly does with regard to the property, he does simply as the agent 
of the owners of the property. 6 B.L.R. 4:86. L 

(5) When a Court appoints a Receiver in a suit and empowers him to sue in 
ejectment a person who is not a party to the suit, the necessary impli- 
cation IS that the Receiver as an official representative or trustee is to 
bring the suit for the benefit of the party, who may ultimately appear 
to be entitled to the property and whose Receiver he will then be con- 
sidered to be. 6 Bom. L.R. 995. M 

(c) The possession of a Receiver appointed by the Court during the pendency of 
a suit should be regarded as possession for the party who might ulti- 
mately turn out to be the true owner and entitled to possession as 
such. The effecji of such possession by the Receiver is to destroy the 
adverse possession, if any, of either of the parties. 2 O.L.J. 602 ; see, 
also, 17 M. 601. N 

7.^** Such of those powers fit.'' 

Receiver not entitled to delegate duties. 

A Receiver is not justified in delegating or entrusting to another a duty en- 
trusted to him by the Court. 19 B. 660. 0 

Powers granted to a Receiver. 

(а) A Receiver is a servant of the Court and has onlyr such power and authority 

as the Court may choose to give him. 22 (X 648. P 

(б) But see 18 0. 477 where it was held, distinguish^ 14 C. 323, that a Receiv- 

er, appointed by an order couched in similai^i language, had the power 
to sue to eject, without obtaining permissifl^ of the Court, a monthly 
tenant whose tenancy was determinable byk notice to quit which had 
been duly served. | g 

(c) An order appointing a Receiver gave him power , to let and set immoveable 
property or any part thereof as he should ^ink fit, and to take and 
use all such lawful and equitable means an% remedies for recovering, 
realising, and obtaining payment of the ren^, issues, and profits of the 
said immoveable property and of the outst^dlng debts and claims by 
action, suit, or otherwise as should be expedfent. Held, that the above 
order did not give him power to serve a not^ to quit on tenants who 
claimed a permanent lease or to institute s^suit to ejecc them without 
the special leave of the Court, and that as ^e was appointed under the 
provisions of this rule and not vested with fee general powers referred 
to in the rule, but only with the powers r^rred to in the order ap- 
pointing him, and as a Receiver is not otherwise authorised to institute 
such suits without special leave of the Oou|i, t'he suit must be dismiss- 
ed. X4 0.323. ^ R 
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7 . — Such of those powers fit ** — (Concluded). 

(d) A Receiver appointed by Court can himself apply for taking proceedings 

against a party for contempt and it is not necessary to move the par- 
ties concerned to take action in the matter. 28 C. 790. S 

(e) Although, where a Receiver has been appointed, the Court usually directs, 

at the instance of the parties or of some of them, that the Receiver 
should pass his final accounts and then be discharged, the Court has 
no power, after the suit has been dismissed, to give the Receiver any 
fresh power, such as liberty to sell. 34 C. 236. T 

(/) A Receiver appointed by the Court entered into two private agreements 
without bringing them to the notice of the Court, one prior to, and the 
other subsequent to, the date of his appointment, with one of the de- 
fendants restricting and controlling his powers, Held^ this was a 
gross contempt of Court for which the parties were liable to commit- 
tal. 22 C. 648. U 


Remuneration. 


2. The Court may by general or special order 
fix the amount to be paid as remuneration^ for the 
services of the Receiver. 


(Note s). 

Old Act. 

This rule corresponds to the first portion of (d) clause of the first para, of 
S. 503 of the old Act. It ran thus: — 

** The Court may by order grant to such Receiver such fee or commission on 
the rents and profits of the property by way of remuneration as the 
Court thinks fit.” 

Promise to pay Receiver without leave of Court-Illegal. 

A promise to pay the salary of a Receiver without leave from the Court, is illegal 
and not binding on the promisor. The Court alone must fix the Receiv- 
er’s fees or remuneration, and the parties cannot, by any act of theirs, 
add to, or derogate from, the functions of the Court, without its autho- 
rity. 30 C, 696 ; see, also, 22 C. 648. Y 

Costs and expenses incurred by Receiver. 

A Receiver is entitled to his costs, charges and expenses properly incurred in the 
discharge of his duties. 19 B. 660. W 

Duties. 3. Every Eeceiver so appointed shall — 

(a) furnish such seouiity (if any) as the Court thinks fit, duly 
to account for what he shall receive in respect of the 
property ; 

ib) submit his accounts at such periods and in such form as the 
Court directs 

(c) pay the amount due from him as the Court directs 2 ; and 

(d) be responsible for any loss occasioned to the property by 

his wilful default or gross negligence.^ 
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(Note s). 

Old Act. 

This rule corresponds to the second para, of S. 503 of Act XIV of 1882. 

The language of the old Act is the same as that of the new except that instead 
of the word submit ” in clause (b) of the new Act, the old Act had 
“ pass ”, and instead of the word “ amount” in clause (c), the old Act 
had balance.” 


Duties of Receiver. 


(General). 


A Receiver should, in all important matters, apply for and obtain the direction 
of the Judge who appoints him. 19 B. 660. X 


/. — ** Submit bis accounts directs,*^ 

Order accepting accounts— not appealable. 

{ch) The order of the Court accepting the amount stated by the Receiver to have 
been realised by him and referring the decree-holder to a suit for the 
decision of his claim against the Receiver, is not appealable under 

O. XLIII, r. 1 {S), 65 P.L.R. 1904. Y 

(5) The directions which a Court gives in passing a Receiver’s accounts are not 

appealable under O. XLIII. 35 0. 568 = 12 O.W.N. 648 ; see, also, lOV 

P. R. 1893. Z 

Questions in passing accounts. * 

The only question which properly arises on an application by a Receiver to pass 
his accounts is as to the items of that particular account, and involves 
the inquiry whether all his collections, made on behalf of the property 
of which he is the receiver, are duly entered in the accounts and whe- 
ther all the disbursements made are in respect of that estate. Liabi- 
lity of Receivers, in respect of matters not appearing on the face of the 
accounts, for imprudent management for wilful default, or neglect, or 
for malpractices of their servants or for morn than what they have 
received cannot be determined on an applicatioB^by the Receiver to pass 
accounts, but must be established in a separatq^ suit for the purpose. 
5 G.W.N. 223 ; see, also, 36 0. 52 = 12 O.W.N. ,K)23. A 

2.--** Pay the amount, .directs.*€ 

In all applications for payment of money by a Reoeive^^ the Receiver ought to 
appear and give information to the Court, if retired, about funds in 
his hands and whether there are any attaohmeht or claims on them. 
10.W.N. 303. B 

Be responsible, . , .gross neglige^^,^* 

A Receiver is responsible for all properties which coni^ into his custody or 
management, and he is responsible not oniy fq^ actual sums received 
by him, but for those which might have been i^qeived by him but for 
his neglect and default. 6 C.W.N. 223. C 

eS'Z“.”SL°' *• Wh«-e . BeoMver- 

(a) fails to submit his accounts at such pe^o^ and in such 
form as the Court directs, or 
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(b) fails to pay the amount due from him as the Court directs, 
or 

(o) occasions loss to the property by his wilful default or gross 
negligence, the Court may direct his property to be 
attached and may sell such property, and may apply 
the proceeds to make good any amount found to be due 
from him or any loss occasioned by him, and shall pay 
the balance (if any) to the receiver. 

(Note s). 

Old Act. 

This rule is new. 


(General). 

Liability of Receiver to make good loss caused by breach of duties. 

A Receiver appointed under r. 1 co collect the rents of an estate is bound to 
make good a loss caused to it by breach of his duties. 19 B. 660. D 


5 . Where the property is land paying reve- 
nue to the Government, or land of which the 
revenue has been assigned or redeemed, and the 
Court considers that the interests of those concerned will be prp- 


When Collector 
may be appointed 
Receiver. 


moted by the management of the Collector, the Court may, with 
the consent of the Collector, appoint him to be Eeceiver of such 
property. 


(Notes), 
Old Act. 


This rule corresponds to S. 504 of Act XIV of 1882 as amended by S. 43 of Act 
VII of 1888 which is the same as above. 


(General). 

Acts of Collector as Receiver. 

Where property is seized and retained by a Collector in his capacity of Receiver, 
his acts cannot be disputed by way of motion to discharge or get rid 
of the attachment. 15 W.R. 347. E 


ORDER XLI. 

Appeals feom Original Decbebs. 

1. (1) Every appeal ^ shall be preferred in the form of a memo- 
^ j j randum signed by the appeallant or his pleader 
What lo accompany and presented to the Court or to such officer as it 
memorandum. appoints in this behalf. ^ The memorandum shall 
be accompanied by a copy of the decree appealed from ® and (unless 
the Appellate Court dispenses therewith) of the judgment on which 
it is founded. 
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(2) The memorandum shall set forth, concisely and under dis- 
tinct heads, the grounds of objection ^ to the 

Contenfcs of me- - i n i? -.i . . 

morandum. decree appealed irom without any argument or 

narrative ; and such grounds shall be numbered 

consecutively. 

( Notes). 

Old Act. 

This rule corresponds to S. 541 of the old Code. 

Distinction. 

In sub-rule (1), the words, “ appeal shall be preferred,"*' stand for the 
words, “ Tlie appeal shall be made,'" while the words, “in writing,’* 
are omitted after “memorandum.” 

The words, “ signed by the appellant or hxB jgleader and presented to the Court 
or to such officer as it appoints in this behalf,” are substituted for the 
words, “presented by the appellant’*. 

The words, “ The memorandum shall be accompanied by a copy of the decree 
appealed /row,” are substituted for the words, “ and shall be accom- 
panied by a copy of the decree appealed agaimV'. 

In sub-rule (2), the word, “ the,” replaces the word, “ such,” while the words, 
“appealed /row, ’S replace the words, “ appealed apamsi,” 

U—** Every appeal*^ 

Party having favourable decree cannot appeal. 

No appeal lies at the instance of a party to a suit, when the whole or any part 
of the decree appealed against does not go against the said party, but is 
entirely in his favour. 6 M.L.J. 87. P 

2.—*^ And presented to the Court or to such officer* in this behalf'’' 

Memorandum of appeal, presentation of. 

(1) The Code of Civil Procedure does not provide for th0 delegation by a duly 

appointed pleader of any portion of his duties to -others, and the — -by 
the clerk of such pleader is not permissible. 

But where the appellant personally accompanied the cle^ and authorized him 
to present such a memorandum, the presentation was valid. Ko. 6 
P.B. 1896. r G 

(2) (a) The presentation of an appeal by a person whO',1iS not an advocate, 

vakil or attorney of the Court nor a suitor, is n<^ a valid presentation 
in law, 22 A. 331. But see 24 A. 172; see, alsq;, 14 A.W.N. 131. H 
(5) An appeal must be presented to the Judge and not to the Moonsarim. 3 
N.W.P. 341. I 

(3) The sending of an appeal by post is nob a sufficient presentation. The rule 

implies actual delivery of the appeal to the propgr officer of the Court. 
8 O.P.L.R. 93 ; 15 M. 137 ; 8 M. 4U, R. J 

(4) Where a vakalat was given by an appellant to twd pleaders, but was ac- 

cepted by only one of them, the presentation of the appeal by the 
pleader who accepted was su:^oient. 16 M, 2865^^ K 
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3. — Shall be accompanied by a copy of the decree appealed from,^* 

(1) Memorandum, what to accompany. 

(а) A memorandum of appeal is not a good memorandum unless it is accom- 

panied by a copy of the decree appealed against. 9 O.P.L.B. 109 ; 16 
A. 77, JR.; see, also, P.R. No. 7 of 1879 (Civil) ; 22 P.R. 1903 ; 16 A. 
77 = 13 A.W.N. 223 ; 17 A. 553. L 

(б) Where no copy of the decree is presented within the period of limitation 

prescribed for the appeal, the appeal will be barred. 12 A.W.N. 47. M 
(c) Where an appeal was filed without a copy of the decree, and subsequently 
the decree was filed within the time allowed for the appeal and ac- 
cepted by the Judge, there was no irregularity, and the appeal should 
not have been dismissed. 2 Agra Eep. 35. N 

(2) Result of memorandum not accompanied by copies. 

(a) The presentation of the memorandum of appeal, unaccompanied by the re- 

quisite copies was not such a presentation as would bring the appeal 
within time. 7 P.R. 1879 (Civil). 0 

(b) A memorandum of appeal accompanied only by a translation of the judge- 

ment of the first Court, but without a copy of the decree or of the ori- 
ginal judgment itself, does not satisfy the requirements of this rule. 
(Ibid.) P 

(c) An appeal under the Civil Procedure Code is not presented, within the mean- 

ing of S. 5 of the Limitation Act, ijnless it is accompanied by the copies 
prescribed by the Code. 7 P.R. 1879 Civil. Q 

(d) An order under S. 47 being a decree, a copy of the decree need not be attach- 

ed to the memorandum, and it will be sufficient if a copy of the 
order is attached to it. In the case of a suit or proceeding having the 
character of a suit, it is necessary to file a copy of the decree. 6 C.W. 
N. 283. R 

(e) Where the Lower Court did not embody its decision in a decree, the Appel- 

late Court should have remanded the case for preparation of the 
decree. 4 A.W.N. 224. S 

Shall set forth the grounds of objection,'^ 

Objection, nature of. 

The provisions of S. 541 and S. 542 of the old Code corresponding to rules 1 and 
2 of this Order do not contemplate a vague and general ground of objec- 
tion. A Court must ignore any such general ground inserted in the 
memorandum of appeal. 8 G.P.L.R. 81. T 

2. The appellant shall not, except by leave of the Court, urge 
Grounds wh ioh heB.vd in support of any ground of objection 

may be taken in not set forth in the memorandum of appeal: ^ but 
appeal. ^ ^ 

the Appellate Court, in deciding the appeal, shall 

not be confined to the grounds of objection set forth in the memo- 
randum of appeal or taken by leave of the Court under this rule 

Provided that the Court shall not rest its decision on any other 
ground unless the party who may be affected thereby has had a 
sufficient opportunity of contesting 2 the case on that ground, 
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(Notes). 

Old Act. 

This rule corresponds to S. 542 of the old Code. 

Distinction. 

The words, “ without the leave of the Court,” are replaced by, “ except hy leave 
of the Court,” while the word, other is omitted after the words, 
“in support of any.” 

The words, ” not set forth in the memorandum of appeal,” are newly inserted 
after the word, “objection,” as also the word, “Appellate,” before the 
word, Court.” 

The words, “ shall not be confined to the grounds set forth by the appellant,” 
of the old section, are replaced in this rule by the words, “ shall not 
be confined to the grounds of objection set forth in the memorandum 
of appeal or taken by leave of the Court under this rule.” 

In the proviso, the word, “other,” is newly inserted between “any” and 
“ ground,” while the words, “not set forth by the appellant,” are 
omitted after “ ground.” 

The words, “unless the party who may be affected thereby,” replace the 
words, “ the respondent,” of the old section. 


(General.) 


Object of the rule. * 

The rule was intended to confer upon the Court a power exercisable by it 
alone ; it was not intended to enable an appellant to take the respond- 
ent by surprise by urging matter of which he had no notice. 11 
A.W. N. 147. I U 


Limitation Act, S. 4. ^ 

is controlled by the provisions of S. 642 of the Civil Procedure Code. 11 

C. W.N. 969 (F.B.) = 6 C.L.J. 237=34 C. 943^ Y 

S. 642 of the Civil Procedure Code does not control is not controlled by 
the provisions of S. 4 of the Limitation Act. {Per Mooherjee^ J. 

Diss.), I W 

Power of Court to modify part of decree not appealed fromir 


(1) Where the appellants sued for arrears of rent and 

116-12-8 in the first Court, which was only a ; 
an appeal was preferred by them from that 
dismissed the other portion, the Lower Appel 
fere with the first Court’s decree and reduce t| 
appellants, as the award of Bs. 11642-8 was 
the Lower Appellate Court. 1 A.W.N. 40. 

(2) Nor can the Lower Appellate Court give to a plainti| 

awarded by the first Court, where no objeotid 
the decree of the first Court. 2 N.W.P. 44. 


btained a decree for Bs. 
iirtion of the claim, and 
:t of the decree, which 
Court could not inter- 
amount decreed to the 
0 subject of appeal in 
X 

a larger sum than that 
was urged by him to 

Y&Z 


Shall noi, urge or be beard — oi any groun^y not set forth in 

.... of appeal** 

New case. £ 

An Appellate Court cannot make out an entirely new (^^:for a plain tifli which 
he never madeshimself at any period of the tri& *17 B, 772, X 

mo ' » ^ 
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L—** Shall not, — urge or be heard of any ground — not set forth in 

of appeal ^—(CmcViided). 

Plea of limitation. 

{a) It is m the discretion of the Appellate Court to allow or disallow a plea of 
limitation not set out in the grounds of appeal. 11 O.W.N. 959 (F.B.) 

= 6 C.LJ. 237 = 34 C. 941 (Per Woodioffe, J.) ; see, also, 16 A. 123 ; 12 
A. 461. B 

(5) An appellant is not entitled, without the leave of the Court, to urge or be 
heard in support of a ground of limitation not set out in the memo- 
randum of appeal. (Per Mookerjee, J,) Ibid, ; see, also, 2 L.B.B. 237 ; 

1 A.W.N. 40. C 

Second appeal, objection first urged in. 

(1) The point of Bes judicata, though not taken in the memorandum of appeal, 

may be entertained in second appeal, even when such point has not 
been urged in either of theblower Courts or in the pleas in appeal. 4 
A. 69 = 1 A.W.N. 611. D 

But a plea, that the plaintiS had improperly been permitted to withdraw 
from a former suit, with liberty to bring a present one, which had not 
been taken in the lower Courts or in the memorandum of second appeal, 
could not be permitted to be urged at the hearing of the second ap- 
peal. 3 A. 528 = 1 A.W.N. 18. B 

(2) The High Court can consider the g^uSstion whether the plaintiff has any 

cause of action or not for the hrst time in second appeal, although 
the question has not been raised by the defendant-appellant in the 
Courts below or in the memorandum of second appeal. 2 A. 884 ; see, 
also, 11 A.W.N, 105 ; 11 A.W.N. 187. F 

(3) For other cases, see “Lawyer’s Companion”, Civil Procedure Code, p. 918: 

“objections allowed to be taken for the first time on second appeal. 

Technical plea not raised in memorandum of appeal>~DiBcretion of Court. 

An Appellate Court refused to allow a technical plea to he urged, which was 
not taken in the memorandum of appeal. 6 C.W.N. 395 = 29 C. 356 ; 
see, also, 10 M. 1 ; 7 B.L.E. 697 (note) ; 24 W.R. 397 (note) ; 15 
A. 123. H 

2^^** Shall not rest its decision on any other ground unless the party — has 
had sufficient opportunity of contesting, 

Party to be given opportunity to contest. 

Where a point is, for the first time, raised m appeal by either party or taken by 
the Court, the provisions of this rule must be strictly followed, and 
the Appellate Court should not rest its decision on that point without 
giving the opposite party sufficient opportunity of contesting it. S.D. 
9 of 1893. I 

3. (1) Where the ineniorandum of appeal is not drawn up in the 
B e 3 e 0 Uo n manner hereinbefore prescribed, it may be rejected^ 

^tanduin. 01' returned to the appellant for the purpose of 

being amended within a time to be fixed by the Court ^ or be 
twjiended then s^nd there, 
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(2) Where the Court rejects any memorandum, it shall record 
the reasons for such rejection.^ 

(3) Where a memorandum of appeal is amended, the Judge, 
or such officer as he appoints in this behalf, shall sign or initial the 
amendment. 


(Note s). 

Old Act. 

This rule corresponds to S. 643 of the old Code aud also to S. 336 of Act VIII of 
1869. 

Distinction. 

In sub-rule (1), the word, “ stands for, while the words “is 

not drawn,” stand for “ be not drawn.” 

In sub-rule (2), the word, “ where,” stands for “ when,” while the phrase, 
“ under this section,” is omitted after, “ rejects.” 

In sub-rule (3) also the word, “ where,” stands for “ when,” while the words, 
“ under this section,” are again omitted after “ amended.” 

The words, ^^sign or initial the amendment,” replace the words, “ affest the 
amendment by his signature.” 


(General.) 


Appeal. 

An order under this rule rejecting a memorandum of appeal is appealable. 3 
0.0. 234 ; see, also, 9 B. 462 ; 7 A. 42 ; 22 M. 165. J 


It may be rejected . " 

Memorandum of appeal can be rejected. 

(1) When it is scandalous or irrelevant. 15 B. 488. (' K 

(2) When it is taken up with argument and narrative, ieaving the appellant to 

bring a new appeal on a fresh stamp. W.B, 3^4, p. 386. L 

(3) When it attributes partiality on the part of the firi^‘ Opart. 22 M. 166, H 

Memorandum cannot be rejected. 

When it is insufficiently stamped, but the appellant be required to fur- 
nish the additional stamp. W.R. 1864 4« N 

Rejection of appeal, time for. 

is when it is presented. An appeal cannot be i^'ePted after it has once 

been admitted. W.B. 1864, 136 ; see, also, 7 8. 86, 0 

i 

2.^*^ Or be returned to the appellant for the purpose^^t being amended 
within a time to be fixed by the CouHj^ 

Returned. 

When a memorandum of appeal is returned, a time ^onld be hzed by the 
Court for its return, 2 A. 876 ; 1 A. 260. P 

Time for correction. ? 

Where a memorandum of appeal is returned for the puripBe of being corrected, 
tlie must be specified by the Appellate Oo^. 1 A, 260, Q 
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J, — Shall record the reasons for such rejection.^* 

Recording of reasons. 

Where a memorandum of appeal is rejected, a judicial order to that effect, and 
the reasons for the same, ought to be recorded. 1 lud. Jur. 0. S. 121 ; 
see, also, 15 A. 367. ® 

4 , Where there are more plaintiffs or more defendants than 
one in a suit, and the decree appealed from, pro- 
ceeds on any ground common to all the plaintiffs 
or to all the defendants, any one of the plaintiffs 
or of the defendants may appeal from the whole 
decree, and thereupon the Appellate Court may 
reverse or vary the decree in favour of all ^ the 
plaintiffs or defendants, as the case may be. 

(Notes). 

Old Act. 

This rule corresponds to S. 544: of the old Code and also to S. 337 of the Act of 
1859. 

Distinction. • 

The words, “ the decree appealed /rowi,” replace the words, “ the decree appeal- 
ed againsU'^ while the words, “ may appeal /row,” replace the words, 
<*may appeal agamst.” The word, “vary,” replaces the word, 
“ modify.” 


One of several 
plaintiffs or defend- 
ants may obtain 
reversal of whole 
decree where it pro- 
ceeds on ground 
common to all. 


( General.) 

Scope and application of the rule. 

(1) The rule applies to ex yarte decrees as well as to other decrees, the only 

q^uestion being whether the Lower Court’s decision proceeded on a 
ground common to all the defendants, 13 W.B. 114 ; see, also, 14 W.R. 
130; 20 A. 8 ; 14 W.B. 130, B.; 22 A. 386 ; 20 A. 8, B. S 

(2) {(fj Where the decree proceeds on a ground common to all the defendants, 

the decision may be modified in appeal, even in favour of those defend- 
ants not before the Appellate Court. 12 W.B . 376 ; 3 0. 738 = 2 C.L, 
B. 440 ; see, also, 8 B.L.B. 180 = 16 W.B. 236 ; 20 A. 493 = 18 A.W.N. 
121 ; 11 A. 267, D.; 4 A. 376, B. T 

(6) In order to make this rule applicable, all that is necessary is that the deci- 
sion appealed against should have proceeded on any ground common 
to all the defendants. There is nothing in the rule to warrant the 
importation into it of the qualifications suggested by 17 M . 266. 17 M. 

L. J. 19 (F.B0 = 2 M.L.T. 104 ; 4 M.H.O.B. 26; 8 M. 192, Ayyr.\ 16 

M. 293 ; 28 M. 122 ; 21 W.B. 112 ; 30 0. 429, B. ; 17 M. 265, overruled ; 

2 W.B. 227 ; 11 W.R. 238, not F , ; see, also, oases under the heading: 
“ Common ground — ^Appellate Court may reverse or modify in favour 
of all,” iw/rcfc. U 

(3) The rule has no application to applications for review. It applies only to 
appeals and cannot be applied to reviews by analogy, for there is in 
effect no analogy between the two. 47 P.B. 1904. Y 



b. XLI, I*. 4] Act Y of 1908 (code OF CIVIL PEOCEDtlRB). 


995 


(General) — (Concluded ) . 

(4) The use of the power given by S. 544 of the old Code, corresponding to this 

rule, to Appellate Courts, is discretionary with the latter and not 
imperative, though the discretion must be exercised in a logical and 
reasonable manner. 8 P.E. 1896 ; 11 W.E. 227 ; 11 W.R. 449, dted.W 

(5) It is necessary for the legitimate exercise of the power given by this rule 

that the “ gromvd^' therein referred to should he the only 

basis of the decree under the appeal. If there was any special ground 
which also formed the basis of the decree under appeal, the rule had 
no application. 8 P.E. 1895 ; 11 W.E. 227 ; 11 W.E. 449, cited, X 

(6) The rule relates only to oases where one or more of the parties arrayed on 

the same side appealed against a decree passed on a ground common 
to all, and not to cases where either of two opposite parties appealed 
from a part of the decree upon a Court<fee BufQ.cient for an appeal from 
the whole. 11 A. 36 ; 7 M.I.A. 283 ; 10 M.I. A. 840 ; 12 M.I.A. 157, B.Y 


Death of one of several appellants— Abatement of appeal. 

(1) Where several plamtifis or defendants jointly appeal against a decree, to 

which S. 544 of the old Code, which corresponds to this rule, applies, 
the death of one of such appellants, if no legal representative is brought 
on the record, can cause the appeal to abate, only so far as that appel- 
lant is concerned. It cannot have the effect of causing the whole 
appeal to abate.* 1902 A.W.N. 171 = 25 A. 27. Z 

(2) Where one of several plaintiffs appealing against a decree, which proceeded 

on a ground common to them all, died daring the pendency of the 
appeal and substitution was not made within time, the appellants 
were not entitled to the benefit of this rule.' 9 O.W.H. 1061. Bat see 
infra, A 


(3) Where a decree is passed against several defendants and two of them appeal, 
but, pending the hearing, one of the app^ants dies and no legal 
representative is brought on the record, .'the Appellate Court can 
reverse the whole decree, if the ground of aj^eal is common. 5 Bom. 
L.E. 90=27 B. 284. B 


Limitation. ^ t 

Where one of the defendants appeals against the d^|re^ in so far as it affects 
him and not against the whole decree, and ilba property in respect of 
the decree'was such that there was no oom&n' interest or a common 
defence, the fact of one defendant having ^p^led will not prevent 
limitation running in favour of the others. ^ ^.L.E. 471. C 

fts , 

On any ground common to all . . . .any one. . ^may appeal. \ ..and 

thereupon the Appellate Court may revers^r modify — in 

favour of alL** f 

Common ground— Appellate Court may reverse or modify^ fovour of all. 

* (1) The general rule is that an Appellate Cour^jpan only modify a judg- 

ment or decree so far as it affects the appellant, without interfering as 
to parties who do not appeal. The Code oflpivijl Procedure provides at 
least two exceptions to this rule, whioh are^^optaiued in Ss. 544 and 
561 of the old Code. 46 P.E. 1892. ' D 
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any ground common to all — any one — may appeal — and 
thereupon — the appellate Court may reverse or modify — In 
favour of alP*— (Continued). 

(b) It is not sufficient if the A^ipellate Court considers that there is a common 
ground to all the defendants. The decree itself must proceed on a 
ground common to all the defendants, if the Appellate Court is to 
reverse it in favour of all, on an appeal preferred by some of them. 
20 A. 8=17 A.W.N. 154 ; 22 A. 386; 20 A. 8, B. E 

(2) The rule pre-supposes a common ground of decision aSecting property in 

which both those who have appealed and those who have not appealed 
have an interest direct or indirect. 17 M. 265 ; see also, infra, F 

(3) It is only when the Court below has made a decree against several defend- 

ants upon a finding which applies equally to all of them, that the 
Appellate Court may reverse or modify the decree in favour of all the 
defendants, on an appeal by any one of them. 16 C.P.L.R. 116 ; 20 
A. 8 ; 22 A. 386, JR.; 27 B. 284. G 

(4) Where the decree proceeds on a ground common to all the defendants, the 

decision may be modified in appeal, even in favour of those who have 
not appealed. 12 W.R. 376; see, also, 20 W.R. 77; 4 M.H.C.R. 26 ; 20 
A. 493; 11 A. 267, D.; 4 A. 376, 22.; 15 M.L.J. 28 = 28 M. 122; 4 M.H.C. 
R. 26 and 30 C. 429, P.; 17 M. 265, D.; 30 C. 429; 17 M. 265, Diss.; 11 
W.R, 449; 11 W.R. 238, D. ; 17 jytL.J. 119 (P.B.) = 2 M.L.T. 104; 4 
M.H.C.R. 26; 8 M. 192, Appr.; 16 M. 293; 28 M. 122; 21 W.R. 112 ; 30 
C. 429,22.; 17 M, 265, overruled; 2, W.R. 227 ; 11 W.R. 238 not F . ; see, 
also, A.W.N. (1905), 200=2 A.L.J. 667 = 28 A. 95; 26 C. 114, F. ; 21 
W.R. 338, 22. and 23 A. 93, jD. H 

(6) Where the decree of the first Court was on a common ground, the Appellate 
Court could make an order on the appeal of one, which would be 
beneficial to all. P.R. No. 6 of 1879 (Civil); see, also, 14 W.R. 280; 20 
W.R. 77. I 

(6) Where, in a contribution suit against several defendants, a decree was pas- 

sed against three of them, and one alone appealed, and the Appellate 
Court found the plain tifi not entitled to any contribution, the Appel- 
late Court has jurisdiction to dismiss the whole of the plaintiff’s suit. 
6 C.W.N. 794; see, also, 18 M.L.J. 39. J 

(7) One of the defendants may appeal as respects the whole, and not half of the 

property in dispute, in the absence of proof that they owned the 
property in two equal shares. 4 W.R. 68; see, also, 1 Ind. Jur. O.S. 
32 ; Marsh 113 = 1 Hay 339. K 

(8) One of two defendants may appeal, where the defence of the two defend- 

ants in the lower Court was a common one. 21 W.R. 112; see, also, 14 
M.L.J. 139. L 

No common ground— Appellate Court cannot reverse or modify. 

(1) (a) Where one of the defendants appeals only against that portion of the decree 
affecting him, and his defence in the lower Court is not common to all 
the defendants, the lower Court’s decree cannot be reversed in favour 
of those defendants who have not appealed. 18 W.R. 26 ; 24 W.R. 
389 ; see, also, 7 B.L.R. Ap.28 ; 9 W.R. 499 ; 7 W.R. 366; 2 W.R. 227 ; 
Marsh 266=2 Hay 48 : 18 W.R. 39 ; 7 W.R. 49 ; Marsh 281=2 Hay 
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/. — On any ground common to all — any one may appeal and 

thereupon the Appellate Court may reverse or modify — in 

favour of all — (Concluded). 

288; 3 B.L.R. Ap. 41 = 11 W.R. 449; Marsh 106=1 Hay 183 ; 17 M. 
265 ; 3 B.L.R. Ap. 41; 13 M. 249, cited and F , ; 11 M. 197, D. ; 6 W.R. 
Act X, 82 ; 15 M.L.J. 212 = 28 M. 229. But eeel7 M.L J. 119 (F.B.) = 2 
M.L.T. 104. M 

(6) A District Judge has no power under this rule to reverse the decree of a 
lower Court in favour of a defendant who did not appeal, and in 
respect of property in which the other defendants who did appeal 
disclaim all interest. 17 M. 265. But see 17 M.L.J. 119 (F.B) = 2 
M.L.T. 104. N 

(2) A decree against several defendants, one of whom alone appeals, cannot be 
reversed as against the rest, when it did not proceed on ground common 
to all. 1 W.R. 203 ; 2 W.R. 170 ; 2 W.R. 287 ; 11 W.R. 238 ; 17 
W.R. 353 ; 23 W.R. 166 ; 6 W.R. 104 ; 9 W R. 472 ; 9 W.R. 568 ; 10 
W.R. 285 ; 14 W.R. 121 ; 18 W.R. 332 ; see, also, 7 B.L.R, Ap. 28 ; 9 
W.R. 499 ; 18 W.R. 26 ; 24 W.R. 389 ; see, also, 113 P. R. 1899. 0 


Whether appellate decree can bind party not appealing. 

(a) Where, m a contribution suit, the plaintiff asked for relief against several 
defendants separately, and the first Court decreed against one of them 
and dismissed the suit against the other, it was held, on an appeal 
by the defendant decreed against, that the Appellate Court could alter 
the decree so as to make the other defendants liable. 31 C. 643 = 8 C.W. 
N. 496 ; 25 C. 565 upheld 26 0. 109, B. P 


(b) Where A and B brought a suit against C, and obtained a decree awarding 

part of their claim, and the Appellate Court reversed the decree on an 
appeal having been preferred by B, it was hel^ that A, although he 
was no party to the appeal, was bound by the decision of the Appel- 
late Court, and therefore could not take out execution of the original 
decree. 11 B. 596 ; But see, infra. ^ Q 

(c) An Appellate Court’s decree cannot bind a person w|l(0 has not been a party 

to the appeal and thus make him liable. 7 49 ; 12 B. 371. R 


(d) A clearly proved right cannot be refused on the t^nical ground, that on 
one co-defendant’s appeal no decision adverse t^ another oo-defendant 
can be come to. 18 W.R. 271. ^ * S 

V ' 

stay of proceedmgs and of exeoui^n. 

' 6. (1) An appeal shall not operate as a stay oi^roceedings under 

stay by Appellate a decree Or order appealed froi^^ ^ except so far as 
the Appellate Court may order, ^or shall execution 
of a decree be stayed by reason only of an appe®, having been pre- 
ferred from the decree, ^ but the Appellate Cour^txiiiy for sufficient 
pause order stay of execution of suph decree, 8 
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(General) — (Continued), 

(2) The rule does not apply after execution has been carried out. 3 O.L. J. 67 = 

33 0. 927 ; 12 O.L.R. 532. U 

(3) The rule does not apply where no appeal has been preferred against the 

decree in the original suit. 31 0. 1081 = 9 O.W.N. 123. Y 

(4) Where an appeal has been preferred against a decree for money, the Appel- 

late Court has jurisdiction, pending the disposal of the appeal, topass an 
order staying the sale of immoveable property of the judgment-debtor 
in execution of the decree. 11 C.W.N. 1030 (F.B.) = 6 C.L.J. 298 = 

34 0, 1037 ; 8 O.W.N. 381 ; 8 G.W.N. 672 = 31 0. 722 ; 5 O.W.N. 67 = 

28 0. 734 ; 3 C.L.J. 29 ; 33 0. 927 = 3 C.L.J. 67, B. ’ W 

(5) A Court, to which an appeal has been preferred against an order refusing to 

set aside a decree under S. 108, C.P.C. =0. IX, r. 13, is neither seized 
of the original suit nor of the execution -proceedings, and is not com- 
petent to grant stay of execution. 9 O.W.N. 123 = 31 0. 1081 ; 28 0, 
734 ; 5 O.W.N. 781 ; 8 O.W.N. 572, B, X 

(6) But the Appellate Court has power to stay execution, when an appeal from 

an order in execution-proceedings is pending before it. Per Maclean^ 
C.Jn in 28 0. 734. Y 

(7) The rule may not apply in such cases. (Ibid,) Z 

(8) Qucere : — Whether S. 645, corresponding to this rule read with S. 647 = 

S. 141 of the new Code, may give such power. (Ibid,) A 

(9) Where there still remains something to be done under a decree before it can 

become thoroughly effectual, that “decree has to be executed within 
the meaning of this rule. 6 O.W.N. 781. B 

(10) After an appeal has been preferred, the power to stay execution can be 

exercised only by the Appellate Court. 31 0. 373 at p. 376. C 

Act Ylll of 1859, S. 338. ^ 

An application for stay of execution of a decree, an appeat from which has boon 
filed, must under the Act be made to the Courts Appeal, and not to 
the Court which passed the order under appeal^*^! C.L.B. 368 ; see, 
also, 1 A. 178 ; 10 B.H.O. 411. I ' D 

i 

Appeal. I 

(1) An order under this rule staying or refusing to stay e)#ution is appealable, 

12 B. 279. But see infra, | ^ B 

(2) An order of an Appellate Court refusing to stay ox^tfon of the decree 

under appeal, is not a decree within the meani^jg df S. 2 of the old 
Code, nor is it an order under 8. 244 of the old (^e f=S. 47 of the new 
Code. No appeal, therefore, lies from such an^'brder. 29 B. 71 = 6 
Bom. L.R. 780 ; 12 B. 279, doubted ; 26 A. 238, 146 P R. 1907 ; 

29 B. 71, P, { F 

Decree directing issue of probate. 

A. to the propoundec of a will is one ^capable of exertion, and stay of 

execution of such a decree could be granted undei , this rule. 6 O.W, 
N. 781. n ^ 

126 c 
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(2) Where an application is made for stay of execution of an 

Court appealable decree before the expiration of the time 
^hich passed tbs allowed for appealing therefronij the Couit which 
passed the decree may on sufficient cause being 
shown ^ order the execution to be stayed. 

(3) No order for stay of execution shall be made under sub-rule 
(1) or sub-rule (2) unless the Court making it is satisfied. 

{a) that substantial loss may result to the party applying ^ for 
stay of execution unless the order is made ; 

(b) that the application has been made without unreasonable 

delay ; and 

(c) that security has been given by the applicant for the due 

performance of such decree or order as may ultimately 
be binding upon him.^ 

(4) Notwithstanding anything contained in sub-rule (3), the 

Court may make an ex parte order for stay of execution pending the 
hearing of the application.'^ ^ 

(Note s). 

Old Act. 

Tbis rule corresponds to S. 545 of the old Code and also to S. 338 of the Act of 
1859. 

Diatinction. 

In sub-rule (1), the sentence, “ an appeal shall not operate as a stay of proceed- 
ings under a decree or order appealed from, except so far as the Appel- 
late Court may order,’* is new, while the words, nor shall execution 
of a decree be stayed,” replace the words, “ execution of a decree shall 
not be stayed.” The words “/row the decree,” are substituted for the 
words, “ against the decree,” as also the words, “ order stay of execu- 
tion of such decree,” for the words, “order the execution to be 
stayed.” 

In sub-rule (2), the word, “where,” stands for “if”, and the words, “ts 
made,” stand for “be made.” The word, “ expiration,’* stands for 
“ expiry.” The words,** on sufficient cause being shown,” stand for 
the words, ** for sufficient cause.” 

In sub-rule (3), the words, “provided that ” are omitted, while the words, 
“ for stay of execution ” are newly inserted. The words “ under this 
section,” are replaced by “ under sub-rule (1) or sub-rule (2).” 

- Sub-rule (4) is new. 

(General.) 

Scope and application of the rule. 

(1) It will be seen, on a reference to the wording of this rule, that proceedings 
under a decree as well as execution can be stayed by the Appellate 
Court, Preliminary decrees, therefore, come within the purview of 
this rule. See ** Statement of Objects and Jleasons”; see, also, 8 
O.W.N. 572=31 0. 722 (F.B,). T 



1000 


Act Y of 1908 (code OE CIVIL PKOCEDUEE). [0. XLI, r. 8 


(General) ^{Gmcluded ) . 

Pauper appeal— Stay of execution. 

Where there was an application for leave to appeal as a pauper, acoompanied 
by a memorandum of appeal, the Appellate Court could order stay of 
execution, although the appeal might not have been admitted as a 
pauper appeal. 70 P.R. 1879 (Civil). H 

Power of Court. 

The Court had power under this rule only to stay execution, and the words 
“stay execution,” could not be extended to a case in which execution 
was completed. 12 G.L.R. 633. 1 

Registration Act III of 1877 — Whether a security -bond accepted requires registra- 
tion. 

A security -bond accepted by the Court fell under S. 58 of the Transfer of 
Property Act and required registration under S. 59, as amended by 
S. 3 of Act VI of 1901 and S. 17 of the Registration 'Act. 3 M.L.T. 317; 
32 C. m, F . ; 13 M. 1 ; 13 M. 203 ; 22 M, 608 and 20 A. 171, R. J 

Restitution of conjugal rights, decree for — Stay of execution. , 

An order for stay of execution may be granted under this rule to a wife, 
against whom a decree has been made for restitution of conjugal 
rights in a suit brought against her by her alleged husband, 2 P.R. 
18 94. • K 

Stay execution. 

The words in this rule could not be extended to a case in which execution 

was completed. 12 O.L.R. 532 ; 3 C.L.J. 67 = 33 0. 927. Ia 

S. 283 of the old Code = 0. XXI, r. 63> of the present Code. 

j^QQg jjq(j constitute an exception to the procedure laid down by this 
rule. 6 M. 98. M 

(6) Where property has been released from attachment under O. XXI, r. GO, 
corresponding to S. 280 of the old Code, and subsequently declared 
liable to attachment by a decree against which an appeal is pending, 
a sale of such property before the result of the appeal is not illegal by 
virtue of . (IlM.) N 

“ An appeal shall not operate as a stay of proceedings under a decree 
or order appealed from,** 

Preliminary decree— Appeal — Appellate Court’s power to stay proceedings. 

Where an appeal is pending in the High Court against a preliminary order 
under S. 215 -A, O.P,0. — 0. XX, r. 16, of the new Code, the High Court 
can stay the carrying out of such order pending the hearing of the 
appeal, apart from the question whether the case falls under this rule 
or not. 8 O.W.N. 572 = 31 0. 722 (F.B.). 0 

Proceedings under a decree. 

The Committee have added words to S. 645 in order to make it clear that 
proceedings under a decree as well as execution can be stayed by an 
Appellate Court ; the reooguition of preliminary decrees makes it the 
more neoessary to have an express power to this effect instead of rest- 
ing on an inherent power.” {Balkishen Sahu v. KhugnUt 31 0. 722) 
— Statement of Objects and Reasons,^’ F 
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2 . — “ By reason only of an appeal having been preferred from the 

decree . '' 

Mere preference of appeal cannot stay execution. 

(1) The Court declined to stay execution because the applicant did not show any- 

thing more than the mere fact of an appeal having been preferred 
against the decree, and also because there was great delay on his part. 
17 W.R. 160. Q 

(2) An Appellate Court cannot stay execution of the decree of a subordinate 

Court, meyely hy reason of an appeal having been preferred against an 
order of refusal by the Court below to set aside a decree under S, 108, 
C.P.C.-O. IX, r. 13, of the present Code. 31 C. 1081 = 9 C.W.N. 
123 ; 28 C. 734 ; 5 C.W.N, 781 ; 8 C.W.N. 572, D. R 

the Appellate Court may — order stay of execution of 
such decree. ” 

Order, when it takes effect. 

An order for stay is made on the day it is pronounced, and not on that on 
which it is drawn up or communicated. 3 C.L.J. 67 = 33 C. 927 ; 4 De, 
G. F. and J. 456 ; 31 L.J. Ch. 429, S 

. Proper course. 

Before an order for stay of execution can be granted, the provisions of this rule 
must be strictly complied with. The proper course is to apply to the 
Court which passed the decree appealed against, and the Court of the 
Judicial Commissicmer can be moved under S. 546= r. 6, %nfra, only 
when the lower Court refused to stay execution on security being 
furnished. P.J.L.B. 546. T 

Superior Court ordering stay—Effect of lower Court’s execution. 

Where a superior Court orders stay of execution, from that moment the Court 
to which application has been made for execution has no authority to 
execute, and delivery of possession m pursuance of an order, which 
has been suspended upon a stay granted by a superior Court, is 
invalid. 3 C.L.J. 67 = 33 C. 827; 1 C.W.N. 226, and Diss. U 

4. — * *May on sufficient cause being shown. ^ ' 

Sufficient cause. 

A party applying to stay execution of a decree on giving seoi&ty is bound to 
show sufficient grounds to the Court for staying whether the 
decree is m respect of moveable or immoveable prop^jSfy. B.L.R. Sup* 
Vol. 1CX)7=9 W.R. 448. Y 

5, — That substantial loss may result to the party aj^lying. ** 
Substantial loss, proof of. 

should be shown before an order for stay of execution i^ made under this 

rule. 25 B. 243=3 Bom. L.R. 867. ; ; W 

6. -^ *‘That security has been given — be binding upo$^him. ** 

Security, nature of. ' 

The security required ought not to be excessive. 12 C. 624. yt X 

Security-bond, modification or cancellation of. 

AS the High Court had authority under this rule to make anfprder calling for 
security, it bad authority at any time to modify or osfpoel such order 
. and to direct the restoration of the security when no^Pnger required. 
13 W.R. 403^ y 
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That security has been given* .*.be binding upon bim''—{Cmcluded), 
Security, enforcement of. 

(1) Where, iu an appeal, security has been given to the Appellate court for the 

due performance of such decree as it may pass, the decree-holder may 
enforce such security in the manner prescribed by S. 263 of the old 
Codecs. 145 of the new Code. 17, A. 99 ; 2 A. 604, P. ; 13 M. 1 ; 12 

B. 411, a^prd . ; 15 C. 497 and 22 C. 25, Diss , ; see, also, 109 P,R. 1906 
(F.B.) = 1P.L.R. 1907; 77 P.R. 1895, overruled; 22 0. 26, Diss.; 125 
P.R. 1906=94 P.L.R. 1907; 109 P.R. 1906 ; 77 P.R. 1895 and 8 A. 
639, R. For contra see infra ; see, also, 7 0.0. 210 ; 4 L.B.R. 197 ; 15 

C. 497 ; 25 0. 212, Diss. Z 

(2) The security-bond cannot be enforced in execution of the decree under 

S. 253 = S. 145 of the new Code, but a separate suit must be brought 
against the surety. 16 C. 497 ; 2 A. 604, Diss ; 12 C. 402, F. ; 22 C. 
25 ; 16 C. 497, R. ; 23 G. 212 ; 12 G. 402 ; 15 0. 497 ; 22 0. 25, P. ; 12 
B. 411 Diss. ; 13 M. 1 ; 15 M. 203, R * ; see, also, 77 P.R. 1895. But 
see 109 P.R. 1906 {F.B.) = 1 P.L.R. 1907; 77 P.R. 1895, overruled 
and 22 C. 26, Diss.; see, also, supra. A 

(3) The obligation of the sureties was not confined to the first decree of the 

Appellate Court, but extended to the final decree which it passed upon 
the case being remanded by the High Court in special appeal. 2 B. 

654 = 3 B. 204. B 

• 

(4) Where the Appellate Court ordered a temporary stay of execution on the 

appellant furnishing security, the security-bond executed by a surety 
in consideration of such temporary stay, was in itself binding on him, 
and he was responsible to the decree-holder for the losses sustained by 
him owing to the temporary stay. 8 Bom. L.R. 557. C 

Judgment-debtor mortgaging property as security— Decree-holder selling the same 
without a suit under S. 67, T.P.A. 

(1) The relationship between a decree-holder and a judgment-debtor who 

executes a security- bond under this rule, mortgaging properties for 
the due performance of any decree or order that may ultimately be 
passed by the Appellate Court, is not that of a mortgagee or mortgagor. 
7 C.W.N. 914 = 30 0. 1060. D 

(2) The decree-holder may, therefore, sell properties mortgaged by the security- 

bond without a suit under S. 67, Transfer of Property Act. (Ibid.) E 

7*—** Notwithstanding anything contained in sub^ruJe (3), the Court may 
make an ex parte order * . . .appUcation. ” 

Notice to decree-holder. 

(a) A final order for staying execution of a decree should not be made without 

giving of the judgment-debtor’s application. 16 B. 636. F 

(b) The application must be supported by affidavit. (Ibid). But see sub-rule (4) 

which is newly inserted and ** Statement of Objects and Reasons”, 
where the Committee say : — 

” The Committee have introduced express words authorizing an ex parte Bt&jt as 
r the need for such an order constantly arises in practice.” 0 
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6 . (1) Where an order is made for the execution of a decree ^ 
^Security fi'om which an appeal is pending 2 the Court which 

tion of decree ap- passed the decree shall, on sufficient cause being 
pealed from. shown by the appellant, require security to be 

taken for the restitution of any property ^ which may be or has been 
taken in execution of the decree ^ or for the payment of the value 
of such property and for the due performance of the decree or order 
of the Appellate Court, or the Appellate Court may for like cause 
direct the Court which passed the decree to take such security.® 

(2) Where an order has been made for the sale of immoveable 
property in execution of a decree, and an appeal is pending from 
such decree, the sale shall, on the application of the judgment-debtor 
to the Court which made the order, be stayed ® on such terms as 
to giving security or otherwise as the Court thinks fit until the 
appeal is disposed of. 


(Note s)« 

Old Act. 

« 

This rule corresponds to S. 546 of the old Code and also to Act XXIII of 1861, 
S. 36. 


Distinction* 

In sub-rulo (1), the word, “ where ” stands for “ if,” while the words, “/rom 
which,” stand for ” agaimt which”. The words, ” or has been taken,” 
are newly inserted after ” may be.” 


In sub-rule (3), the words, ” and when,” are replaced by ‘if where,” while the 
words, “for money” are omitted after “in executions of a decree,” 
The words, “ from such decree,” replace “ against^ok decree,” while 
the words, ” to the Court which made the order,” [Are newly inserted 
after “ judgment. debtor.” The words, “ until th^Appeal is disposed 
of,” appearing after ” be stayed” in the old section^are put at the end 
of this rule, while the words, “ which passed the ^cree,” appearkig 
before ” thinks fit” are omitted. 


(General), 


Application of the rule, > 

(1) The rule authorizes a Court of appeal to take security iima. a decree-holder 
even after execution of the decree under appeal ha^ been completed. 
33 0. 927 =30.L.J. 67; 1 C.W.N. 226, Diss. ; confmy B.H.O.A.C. 122 ; 
see 10 M.I.A. 196^; 17 W.B. 521 ; see, also, “ Statenleht of Objects and 
Eeasons,” where the Committee say : — 

“ The Committee have modified this rule in order to make it clear that security 
may be required though the property has been taken in exc- 

cuUon. See 33 0, 927.” H 

The rule has accordingly been modified by the insertion of'the words, “ or has 
been taken in execution of the decree.” See sub-i^e (1). 
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(Qen^t^X)— {Concluded ) . 

(2) It is not competent to an Appellate Court to pass an" order under this rule 
where m order has been made for the execution of the decree appealed 
. against, 3 Bom. L.R. 142 = 25 B. 583. ' J 


Appeal. 

An order by a District Judge allowing the decree-holder to go on with the execu- 
tion, provided security was given by him, was a decree and therefore 
appealable. 1 0.0, 102 ; 12 B. 279, R. K 

Decree for arrears of rent. 

A is a decree for money within this rule, and execution of such decree may, 

therefore, be stayed. 25 0. 322. L 

Stay of execution pending application for reYiew. 

S. 647 of the old Code = S. 141 of the new Code provides for the procedure to be 
followed in miscellaneous matters other than suits and appeals, and its 
provisions, read with Ss. 545 and 546 = rr. 5andG of this order, give no 
power to the Court or a Judge, to order stay of execution, before the 
granting of an application for review. No such power exists under the 
Code, 9 A. 36, M 

f. — '' Where an order is made tor the execution of a decree,*^ 

Where an order is made. 

It is not competent to an Appellate Court to pass an order under this rule, 
where no cn'der has been made for the execution of the decree appealed 
against, 3 Bom. L.R. 142 = 25 B. 583. N 

2,—^* Prom which an appeal is pending.^* 

Pending appeal. 

(1) No action can be taken under this rule unless an appeal is pending. 9 A. 

36 ; 6 W.R. Mis. 15 ; 18 O.D. 394 ; 11 C.D. 576. 0 

(2) Where a decree for money is passed in favour of a plaintiff regarding a por- 

tion only of his claim, and he appeals fqr. the portion disallowed, and 
no appeal or orosa-objeotion has been presented by the defendant 
against the portion decreed to ihe plaintiff, there is no appeal pending 
as regards that portion within the meaning of this rule, so as to 
entitle the defendant to an order for stay of execution. 120 P.R. 
1890. p 

3. — Require security to be taken for the restitution of any property.'^'^ 

Security, enforcement of —Procedure against surety. 

{d) Under Act VIII of 1859 and Act XXIII of 1861, the mode of enforcing pay- 
ment by a surety was by summary process in execution, and not by 
separate suit. The Code of 1882 makes no alteration on this point. 
Reading S, 253 of the old Oode = S. 145 of the new Code with S, 683 
of the old Code = S. 144, sub-rule (1) of the new Code, it is clear that 
the Court has power to proceed against a person who has become a 
surety under this rule for the fulfilment of -the appellate decree, in 
the same way as against a surety who has become liable, under S. 263 
i«S. 145 of the new Code, to satisfy a decree -of the .first Court. The 
^ords, “in; an original suit,?’, in S. 253 of the old Code may be 
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S, — ^*Require security to be taken for the restitution of any property*^ 

— (Concluded), 

treated as superfluous. 12 B. 411; 125 P.R. 1906=94 P.L.R. 1907 ; 
109 P.R. 1906; 77 P.R. 1895 ; 8 A. 639, R. ; see, also, 13 M. 1; 12 
B. 411, a:pprd. But see 23 C. 212 ; 12 C. 402 ; 15 0. 497 ; 22 0. 25, F, 
in principle ; 12 B. 711, Diss. ; 13 M. 1 and 15 M. 203, R. ; 8 A. 639. Q 
(6) It may be noted that the words, “ in an original suit,” are omitted in S. 146 
of the present Code. See S. 145 of the new Code and also notes to 
r. 5 under the heading — “security, enforcement of.” R 

Security for restitution of money. 

Before staying execution of a decree and preventing the decree-holder from 
receiving the fruits of his decree or before requiring him, under S. 36, 
Act XXIII of 1861, to give security for its restitution, probable cause 
must be shown of the judgment-debtor’s inability to recover the 
money if the decree be reversed. 17 W.R. 69. S 

4 , — ** Which may be or has been taken in execution of the decree* 

Property previously taken in execution— Security. 

“ The Committee have modified this rule in order to make it clear that security 
may be required though 'the property has previously been taken in 
execution. (See Hukuvi Chaml Boid v, Kamalanand Singh, (I.L.R. 
33 C. 927).” Statement of Objects and Reasons.” T 

Or the Appellate Court may for like cause direct the Court 
which passed the decree to take such security * '' 

General. 

(1) The words ” the Appellate Court such security ” are not merely confined 

to the case in which an order has been made for execution and the 
execution-proceediugH are still pending. They are wide and a Court 
should not put too narrow a construction upon thern and thus restrict 
the powers of the Appellate Court. 33 C. 927 ^ O.L. J. 67. (Far 
MooherjeCi J,). i U 

(2) The rule authorizes a Court of Appeal to take security fr^ a decree-holder, 

even after execution of the decree has been compt^kd* (Ibid), (But 
see Wnodrojfe, <7., diss,), Y 

(3) The rule has been altered by the present Code by the inB|itti6n of the words, 

“ or has been taken in execution of the decree”^ aoebrdanoe with 
the above decision. See ” Statement of Objects and^ Reasons.” W 

No appeal— Security. I' 

The High Court could not, under S. 36 of Act XXITI of l^L, direct the lower 
Courts to take security, in the- execution of a decree against which no 
appeal has been preferred to it. 6 W.R. Mis. 15. rj X 

6. — ** The sale, shall, — on application to the Court wh^h made the 
order be stayed* ** I 

Court to stay execution. r 

(а) An application under this rule to stay the sale of immoveable property in 

execution of a money-decree against which an apj^eal has been filed, 
must be made to the Court which passed the decree, and not to the 
Appellate Court. 15 A. 196 ; 11 C. 146, R. ; 8 C.W.K. 381 ; But see 11 
O.W.N. 1030 (F.B.)«6 O.L.J. 298=:34 0. 1037. Y 

(б) A Subordinate Judge had no right to restraiu]^the decree-Jholder from execut- 

ing his decree, merely on the possibility of the Apjiellate Court revers- 
ing his decision. 11 C. 146. % 
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7 . No such security as is mentioned in rules 5 and 6 shall be 
No seourity to be required from the Secretary of State for India in 

required from the Council or, where the Government has under- 
public officer in taken the defence of the suit, from any public 
certain oases. officer Sued in respect of an act alleged to be done 

by him in his official capacity. 

Old Act. 

This rule corresponds to S. 547 of the old Code. 

Distinction. 

The words, “Sections, 546 and 646,” are replaced by “ rules 6 and 6,” while 
the word, “ where ” stands for “ when ” of the old section. 

8 . The powers conferred by rules 5 and 6 shall be exercisable 
Exercise of pow- where an appeal may be or has been preferred 

oSermale^in^S™ not from the decree but from an order made in 
oirtion of decree. execution of such decree. 

Old Act. 

This rule is new. See ‘‘Statement of Objects and Reasons’*: — “The Committee 
have added this clause to meet par^cularly the case where the litigant 
does not quarrel with the decree but appeals from an order passed in 
execution of that decree.” 28 0. 734. 

Procedure on adnmsion of appeal. 

9. (1) Where a memorandum of appeal is admitted i the Appel- 
Registryofmemo- late Court or the proper officer of that Court shall 

randum of appeal. endorse thereon the date of presentation, and shall 
register the appeal 2 in a book to be kept for the purpose. 

Register of Appeals- Eegister of 

Appeals. 

(N otes). 

Old Act. 

This rule corresponds to S. 548 of the old Code and also to S. 341 of Act VIII 
of 1859. 

Distinction. 

In sub-rule (1) the word, “where,” stands for “when”. 

Sub-rule (2) corresponds to the second sentence of S. 548 of the old Code. 

(General). 

l;pplication of the rule. 

Appeals from the decision of a single Judge exercising Vice- Admiralty juris- 
diction are governed by this Code. 

In the matter of, “ Champion” (1890) 17 C. 66. A 

Withdrawing appeal without Court’s permission. 

An appellant cannot withdraw an appeal which has been regularly registered, 
without the permission of the Court. 3 M.H,C. 368. B 
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/. — ‘‘ Where a memorandum of appeal is admitted, ** 

Rejection of appeal after admission. 

An Appellate Court, after admitting and registering an appeal and serving 
notice on the opposite party, has no power at the hearing, to reject 
the appeal on the ground..that it was not preferred within the pre- 
scribed period. 8 W.R. 141. C 


2,— ** Shall register the appeal. 

Registration of a petition of appeal. 

The under this rule is a proceeding of a purely ministerial character, 4 

B.L.R. Ap. 103 = 13 W.R. 351, * D 


10 . (1) The Appellate Court i may in its discretion, ^ either 

Appellate Court before the respondent is called upon to appear and 
“nttofurnish^Tu' answer or afterwards on the application of the 
rity for costa. respondent, demand from the appellant security 

for the costs of the appeal, or of the original suit, or of both.^ 

Provided that the Court shall demand such i^curity in all 
Where appellant which the appellant is residing out of 

resides out of Bri- British India ^ and is not possessed of any suffi- 
tish India. ' ^ 

cient immoveable property withini^ritish India 

other than the property (if any) to which the appeal raates. 

£ 

(2) Where such security is not furnished within piich time as 
the Court orders, the Court shall reject the appeal. 

(Note s). 

Old Act. 


This rule corresponds to S. 549 of the old Code and also to 1 
1869. ; 

Distinction. 

In sub-rule (Ij, the words, “ in its discretion,” stand for ‘ 

In the proviso to the sub-rule, the words, other than,*’ 8tan| 
of,” 

In sub-rule (2), the word, ” where,” stands for ** if”. 

Para. 4 of the old section, viz , “ if such security he furnisi 
which a surety may have rendered himself liable | 
from him in execution of the decree of the Appellate 
manner as if he were the appellant,” is omitted. 

(General). 

Scope and application of the role. 

(d) (1) The rule applies only to appeals preferred to the HiJ 
subordinate Courts subject to its appellate jurisdioti^ 
M.L.X 362 ; 26 M. 665, J?. 

127 c 


42 of the Act of 


s'^ discretion.” 
independent 


,|any costs for 
be recovered 

Urt in the same 

i 


fonrt from the 
27 M. 121 « 13 
E 
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(General)— {Cmchided) . 

(2) The rule is inapplicable to appeals under the Letters Patent from the deci- 

sion of a single Judge of the High Court to two Judges, and S. 617 of 
the old Codecs. Ill of the new Code does not extend it to such ap- 
peals. (Ibid.) F 

(3) No rule for taking security for costs having been in force in the old Suddet 

Court in such cases, S. 9 of the Charter Act has no application. No 
rule has been passed by the High Court under S. G52, O.P.O.— Ss. 122, 
129, 130 and 131 of the new Code. (Ibid.) G 

(1) Qiioare — Whether it would be competent to the High Court to pass such a 

rule. (Ibid.) H 

(b) (1) Where a Court orders an appellant to give security for costs, it is not 
necessary that any specific sum for which security is to be given, must 
be named m the order for security. IS A. 101 ; 9 A. ICl, over? tiled. I 

(2) It is sufficient if the order directs the appellant to furnish security within a 

time to be stated, “ for the costs of the appeal”, or “ for the costs of 
the original suit,” or “ for the costs of the appeal and of the original 
suit.” (Ibid.) J 

(3) S. 342 of Act VIII of 1859 corresponding to this rule did not apply to appeals 

from the orders of a Judge sitting a^ a Commissioner of the Insolvent 
Court. 5B.L.R.179. K 

(i) But the rule applies to appeals fiom interlocutory orders. 13 B. 458. L 
(6) Where an appellant appealed in forma patiporis, the rule did not apply. 
Nimeerooddeen Biswas v, Ujjtd Biswas (1871); 17 W.R. 68, not F.; 
3 IL 66, M 

(6) Tiie Court can require au appellant from an order under S. 241sa!S. 47 of 
the new Code in execution of a decree, to furnish security for costs of 
the appeal and of the original suit. 24 B. 314. N 

Object of the rule. 

The rule was never intended by the Legislature to derogale from the right of 
appeal given by the law to eveiy person who is defeated in the first 
Court, and an application shouldnotbe grained, where the only ground 
is that appellant is not pecuniarily able to furnish the coats of the appeal, 
if it should be dismissed. 7 A. 542 ; 3 B 241, ; 8 M. and W. 13 ; S 

M. 66 ; 18 W R. 103, B.; see, also, 8 A. 203 ; 21 C. 626 ; 13 B. 468. 0 

Appeal. 

(1) No lies against an order refusing to readmit an appeal rejected on the 

ground of the failure of the appellant to furnish security for the 
costs of the respondent under S. 549 of the old Code corresponding to 
this rule. 6 A.L.J. 109 ; 18 A. 315, B.; see, also, P.J.L.B. 556. P 

(2) An order rejecting an appeal under this rule is not appealable, either as an 

order or as a decree. 30 A. 143 ; 18 A. (p.B.) 101, F. Q 

(3) An order under this rule is also not appealable under S. 24, Lower Burma 

Court Act, since it is not one afieoting “ the merits of the case.” P.J. 
L.B. 556, 

L — *^Tbe Appellate Cotirt.'* 

Appellate Court. 

A single Judge of the High Court has full power to make an order for security 
for the coats of an appeal. Bourke O.C, llOasBourke A, 0.0. 40; 
see, also, Bourke O.C. 110. g 
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2,^ **May in its discretion"' 

Discpetion of Court. 

(1) (a) In exercising discretion, the Appellate Court may well be guided by the 

provisions of S. 380 of the old 0.3de = 0. XXV, r. 1, of the new Code. 

6 Bom. L.R. 601. T 

(b) The discretion conferred upon the Appellate Court to demand security for 
costs must be properly exerc.sed, and such discretion is not so exercised, 
when the order requiring security is made without notice to the appel- 
lant to show cause why such order should not be made. 5 A. 380 ; 
see, also,U.B.R. 1892 1896, p. 279. U 

(2) It has bien held that even a preliminary notice is not equivalent to a 

demand, and the order requiring security must be communicated to 
the appellant, befoie he can be held to have disobeyed it. 5 M. 265 ; 
see, als's 7 B L.R. Ap. 59. Y 

(3) As the High Court had a discretion to enlarge the time allowed for finding 

security and to accept other security in lieu of that rejected, or to re- 
fuse to do either, it had, under these circumstances, judicially exer- 
cised that discretion in refusing. 17 C. 1. W 

(4) An Appellate Court may extend the time within which it orders security to 

be furnished, but if no application is unade for extension of time, and 
suoh seour ty is not given witbin the time ordered, it must reject the 
appeal. 1 A. 687 ; see, also, 11 0. 716; 17 0. 612*sl7 I.A. 1 ; 11 M. 
190. • X 

(5) Where security was not furnished within the time fixed, and the Court, in 

the exercise of its discretion, refused to extend the time, the appeal 
was rightly rejected. 17 0. 516 » L.R. 17 I.A. 9. Y 

(6) The High Court had discretdon to demand security for costs from an appel- 

lant, if it saw fit to do so, at any time before t](^d hearing of the appeal. 
13W.R. 431. Z 

(7) Ko hard-and-fast rule can be laid down to the efieo|that an appellant oan- 

not be allowed further time to give security for^osts, where the time 
already allowed to him, has expired. 21 B. 5756. A 

(8) Where an appellant applied for extending the time giving security for 

the costs of the appeal on the ground that on ^oount of the excep- 
tional state of things in Bombay oaused by the^!i,prevalenoe of plague, 
she could not raise the required money, th^; application should be 
granted. (Ibid.) B 

(9) Courts are not bound to reject appeals under this irule merely because the 

security is not furnished within time, but tim^^hould not be extended 

without good cause shown. P. J.L.B. 566. C 

Rejection of appeal— Application to have it restored. 

(1) The restoration of an appeal, which has been once Ejected upon failure by 

the appellant to furnish security for costs, is ’Within the Court’s dis- 
cretion, and such a restoration oan be made} /upon the appellant’s 
giving approved security within such time as the Court might fix. 13 
I.A. 57 5=8 A. 315 ; 7 A. 542. But see 4 M.L.TS^ 416, infra, 1) 

(2) After the rejeotion of an appeal under this rule, the^^iapjplioauts may apply 

to have it restored on furnishing the requic^ ^ourity. No special 
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2, — **May in its discretion — {Concluded). 

period of limitatioi] having been prescribed for such an application, the 
article of the Limitation Act which applies is 178. U.B.E. 1908, II 
Quarter, Limitation, p. 5 ; U.B.R. (1892-1896), II, 272 ; 8 A. 315 ; 18 
A. 101, R, E 

(3) As there is no provision m S. 549 of the Code corresponding to this rule^ 
similar to that contained in S. 381 = 0. XXV, r. 2, of the present Code, 
permitting, an appellant whose appeal has been rejected under this rule, 
to apply for an order setting the dismissal aside, an application for 
restoration of the appeal does not lie. 4 M.L.T. 416 ; 30 A. 143, ; 

8 A, 316 cons, and D. P 

2- — ** Demand from the appellant security for the costs of the appeal, 
or of the original suit or of both^'" 

Cases where security can be demanded are. 

(1) Where the merits of the case appear to be in favour of the respondent. 

Bourke 119 : Waddell v. Blochey (1878), 10 O.D. 416. G 

(2) Where the appellant is the assignee of an insolvent-debtor. 13 W.R. 431. H 

(3) Where his conduct, in not paying the costs decreed against him in the first 

Court, is vexatious. 13 B. 458. I 

Practice. 

(1) A Court can act only on the application of the respondent, but once the 

application has been filed, it may demand security and is bound to do 
so at any time before the hearing of the appeal, for the costs in either 
or both Courts. 18 W.R. 102, 8 W.R. 217. J 

(2) Where security has not been given, a respondent must be careful to object 

when appearing to oppose the appeal, or else it may be urged that he 
has waived his right to object, 7 M.I.A. 431; 9 A. 164, K 

(3) The application must be made promptly. 5 O.W.N. 119. L 

Security for costs~~Appeal under the Letters Patent. 

As to the applicability of the rule to appeals under the Letters Patent from the 
decision of a single Judge of the High Court to two Judges, see notes 
to this rule under the heading “ scope and application of the rule.”M 

Pauper appellant. 

Where the appellant was, according to his own statement, a pauper, and there 
were others interested in the matter who were able to furnish the 
necessary security, security ought to be given, 18 W.R. 102. N 

Security for costs— Liability of surety. 

Where A.J. was required to furnish security for costs of the appeal, and a secu- 
rity-bond was tendered by him by which A.S. agreed to be liable as 
surety; on the dismissal of A. J.’s appeal with costs, the respondent to 
the appeal could file a suitHagamst A.S., although his right to execute 
the decree against A.J. was barred by limitation, 136 P.R. 1892, 0 

Security, eitending time to give. 

As regards the Appellate Court— see under the heading, “ Discretion of Court” 
mpra, p 
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3.—** Demand from the appellant security for the costs of the appeal, 
or of the original suit or of both (Concluded), 

Ground for taking security— Poverty of appellant. 

(1) The mere fact of the poverty of an appellant, without reference to the 

general facts of the ease under appeal, is not a sufficient ground for 
demanding security for costs. 8 A. 203; 21 C. 526; see, also, S.O. 269 ; 

3 M. 66 ; 14 G, 533. Q 

(2) An appellant, who has been ordered to pay the costs of the original hearing 

and has not done so, cannot be required to furnish costs before he is 
allowed to ptoceed with the appeal, unless his conduct indicates a 
wilful determination on his part to disobey the order of the Court. 13 
B. 458. R 

(.3) His not paying, if it be caused by his inability to pay, is not vexatious. 
(Ibid.). S 

Surety for performance of decree — Surety for security for costs — Enforcement. 

(a) There is no distinction between the case of a surety, who, before the passing 

of a decree in an original suit, has become liable as such for the per- 
formance of the same, as well as, that of a surety who has given securi- 
ty for the costs of an appeal, both of whom might be proceeded against 
in execution under Ss. 253 and 549 of the old Oode==S. 145 and this 
rule. 109 P.B. 1906 (P.B.) =1 P.L.B. (1907); 77 P.B. 1895, overruled ; 
22 0. 25, Diss ; see, also, 4 L.B.B. 197 ; 16 0. 823 ; 3 0. 318. T 

(b) For other oases, see “security, enforcement of,” notes to rr. 5 and 6, supra. U 


4,^** Provided that the Court shall demand such security In all 
cases in which the appellant is residing out of Btitish India*'^ 

Where A suedB, and was compelled to deposit security fo^ costs, as he resided out 
of British territory, and got a decree and B appended, it was held that B 
could not ask that A*s deposit should be retain^ in Court to meet the 
costs of the appeal. 4 B.L.B. (0.0.), 92 ; 12 (P.B.)16 ; 3 B.L.B. 

(F.B.) 45. f' ¥ 

11 . (1) The Appellate Court, after sending :^r the record if it 
Power to dismiss thinks fit SO to do, and after fixi|ig '.a day for hear- 
sendmg 'Vobioe° “to *^16 appellant or his pleadeaand hearing him 
Lower Court. accordingly if he appears on thaf iday, may dismiss 

the appeal ^ "withoirt sending notice to the Court wom whose decree 
the appeal is preferred and without serving noticewn'the respondent 
or his pleader. *: 

(2) If on the day fixed or any other day to miich the hearing 
may be adjourned the appellant does not appear v^en the appeal is 
called on for hearing, the Court may make an ord® that the appeal 
be dismissed. ^ f* 


(8) The dismissal of an appeal under this rull 
to the Court from whose decree the appeal is pref 


shall be notified 
ed. 
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(Notes). 

Old Act. 

This eorrespouds to S. 551 of Act XIV of 1882. 

Difference between the old and the new Act. 

(1) The words “ after sending for the records ” in this rule are new, 

(2; The words “does not attend pleader ” m the old section are substituted 

by the words “ does not appear ” in this rule. 

(3) The word ** may” is substituted for the word “ shall.” 

(4) The word “ preferred ” is substituted for the word “made.” 


(General). 


(1) Principle. 

The powers oonfened by this rule should be very sparingly used by the first 
Appellate Oouct. 3 A.W.N. 221. W 


(2) Application. 

(а) This rule applies to appeals which have been admitted. 13 A.W.N. 115 ; 

16 A. 367. X 

(б) This rule does not apply to oases where once notice is issued to the respond- 

ent. A.W.N. (1906), 186. Y 

(c) When a point in dispute in a suit was whether a widow was competent to 
sell an absolute interest in her bi^sband’s property, the High Court 
held that the appeal should not be heard parte. 4 B, 462. Z 


I,---** May dismiss the appeal. 

(1) Notice must be given to the appellant. 

When an appeal is heard under this rule, notice of the day of hearing must be 
given to the appellant, though the appellant may say that he does not 
intend appearing at the preliminary hearing. 7 P.R. 1888, Rev. ; 19 
P.R. 1892, Rev. A 

(2) Decree must be drawn up. 

Even though an appeal is heard under this rule, the Court is not relieved from 
the necessity of drawing up a decree. 7 P.R. 1888, Rev.; 9 P.R. 1900.B 

(3) Judgment should he written. 

The dismissal of an appeal under this rule, does not relieve the Court from the 
necessity of writing a judgment which should show the points raised, 
and the reasons for deciding them. 26 C. 97 ; 6 Bom, Ij.B. 233 ; 9 0. 
0. 32 ; 5 C.L.J. 348 ; 3 M.H.C. 1. C 

(4) Grrounds of rejection to be given. 

The grounds of rejection under this rule must be recorded. 13 A.W.N. 116 ; 
24 P.R. 1881 (Civil) ; 100 P.R. 1879 (Civil). D 

(5) Remedy if grounds are not given. 

When an Appellate Court confirms an appeal without sending notice to the 
respondent and without recording its reasons, the proper course for 
the second Appellate Court to do is to send bach the case to the lower 
Court to get the reasons recorded. If the Judge is meantime transfer- 
red, the proper order to be made ie to re-hear the appeal. 100 P.R. 
1879 (Civil). B 
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/. — dismiss the appeal"' — (Concluded). 

(6) Application to set aside a decree, to whom to be made. 

An application to set aside a decree passed under S. 551 of the old Act should be 
made to the Court which passed Jt. 8 P.R. 1903, Rev. F 

(7) Amendment of decree passed under this rule. 

The dismissal of an appeal, under this rule, leaves the lower Court’s decree 
untouched, neither confirmed, nor varied, nor reversed, and the lower 
Court can amend it, 21 B 548 ; cmtra 24 C. 759 ; 22 M. 293 ; 4 
0 L.J. 566 ; 30 A. 319 = 5 A.L J. 584 = A.W.N. (1908), 109. 0 

(8) Reference to the High Court. 

The proceeding under this rule is the trial of an appeal, and any question 
arising in the course of such trial can be referred to the High Court. 

2 A. 819. H 

(9) Decision when the record is lost. 

The decision of an appeal in the absence of the record which had been lost is 
illegal. 1 A.W.N. 2G. I 

The Court may make — be dismissed. ” 

An Appellate Court has no power to dismiss an appeal by reason of appellant’s 
default at a preliminary hearing, under S. 551 of the old Act. 139 
P.R. 1879 (Civil) ; 76 P.R. 1882 (Civil) ; co7itya 4 P.R. 1892, Rev. J 

12. (1) Unless the Appellate Court dismisses 
appeal. appeal under rale 11, it shall fix a day for 

hearing the appeal. 

(2) Such day shall be fixed with reference to the current busi- 
ness of the Court, the place of residence of the respondent, and the 
time necessary for the service of the notice of appeal), so as to allow 
the respondent sufficient time to appear and answenf the appeal on 
such day. ^ f 

(Notes). 5- 

Old Act. : 

This rule corresponds to S. 652 of Act XIY of 188^ 

(General.) S- 

Revenue Court. •; 

A Revenue Court when hearing an appeal ought to give notioe of hearing to 
the opposite party. 10 P.R. 1895, Rev. ’!• K 

/. — Such day shall. ...on such day. rj 

(1) Party should not be taken by surprise. 

Care should be taken not only iu fixing the original date fo^ the hearing of a 
case hut also in altering the date of hearing, so 'that none of the 
parties should be taken by surprise. 9 A.W.N, 20: L 

(2) Remedy for not fixing a date. 

When an appeal is heard without fixing a day, the case shou^ remanded for 
re-hearing. 9 P.R. 1890, Rev. M 
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13 . (1) Where the appeal is not dismissed xmder rule 11, the 


Appellate Court 
to give notice to 
Court whose decree 


Appellate Court shall send notice of the appeal 
to the Court from whose decree the appeal is 


appealed from. preferred. 


(2) Where the appeal is from the decree of a Court, the re- 

Transmission of cords of which are not deposited in the Appellate 
papers to Appellate Court, the Court receiving such notice shall send 
with all practicable despatch all material papers 
in the suit, or such papers as may be specially called for by the 
Appellate Court. 


(3) Either party may apply in writing to the Court from 
Copies of exhibits whose decree the appeal is preferred, specifying 
d“orM°“'*ap^eS ^ny of the papers in such Court of which he 
requires copies to be made; and copies of such 
papers shall be made at the expense of, and given to, the applicant. 


Old Act. 

This rule corresponds to S. 550 cf£ Act XIV of 1882. 


Difference between the old and the new Acts. 

The words “where the appeal is not dismissed under trie 11’* in the new rule 
are substituted for the words “ when the memorandum of appeal is 
registered” in the old section. 


14 . (1) Notice of the day fixed undei- rule 12 shall be affixed in 
Publication and the Appellate Cotu’t-honse, and a like notice shall 
da7'°*{or "hearing *^® A-Ppellate Goui’t to the Oourt from 

appeal- whose decree the appeal is preferred, l and shall be 

served on the respondent 2 or on his pleader 3 in the Appellate Court 
in the manner provided for the service on a defendant of a sum- 
mons to appear and answer ; and all the jirovisions applicable to 
such summons, and to proceedings with reference to the service 
thereof, shall apply to the service of such notice. 

(2) Instead of sending the notice to the Court from whose 
decree the appeal is preferred, the Appellate Oourt 
may '^Itself cause cause the notice to be served on the 

notice to be seryed. respondent or his pleader under the provisions 
above referred to. 


(Notes). 

Old Act. 

This inle oontespondB to S. 563 of Aot XIV of 1883. 
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/- — ** Shall be sent — preferred , " 

When a notice of appeal is transmitted by the High Court to a Court below> 
with instructions to make a return within a specified time, the appel- 
lant is entitled to the whole of the time allowed. 11 W.R. 138. N 

2,—** Shall be served on the respondent'^ 

(1) Affixing of notice not enough. 

Where the party serving a notice of appeal finds the respondent absent from 
home, and is told where he is, and yet affixes the notice to the door of 
his house, such service is void and of no eSect. 20 W.R. 62. 0 

(2) Respondent residing out of British India. 

When the respondent resides out of British India, notice of the appeal may be 
sent to him by post. 15 W.R. 31. P 

(3) Substituted service when ordered. 

Where the respondent is not found in the place where he resided at; the com- 
mencement of the suit, then substituted service may be ordered. 11 
W. R. ^96. Q 


3, — Or on his pleader, ’ ’ 

Service upon a respondent’s pleader is good service upon himself, so far as the 
notice of appeal is concerned. 15 W.R. 290. R 


tioe. 


15 . The notice to the respondent shall declare that, if he does 
Contents o £ n o- ^ot appear in the Appellate CouJKt on the day so 
fixed, the appeal will be heard ex 

Old Act, I 

This rule corresponds to S. 564 of Act XIV of 18^ 


Procedure on hearing. f 

16. (1) On the day fixed, or on any other c^y to which the 
, hearing may be adjourned, the appellant shall be 

B>ght to began. 


(2) The Court shall then, if it does not dismii^ the appeal at 
once, hear the respondent i against the appeal; and |a such case the 
appellant shall be entitled to reply. 


(Note s). 

Old Act. ^ 

This rule corresponds to B. 565 of Act XIV of IS&S. 

•f 


The Court shall the respondent 

Right of respondent to be heard. 

This rule disbinctly requires an Appellate Oourfc to hear %e respondent before 
determining an appeal unless it d^misses the apj^^'at once. 3 C,P.L, 
R. 178. S 

128 c 
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Dismissal of ap- (1) Where on the day fixed, or on any 

peal for appellant’s other day to which the hearing may be adjourned, 
default. appellant does not appear ^ when the appeal is 

called on for hearing, the Court may make an order that the appeal 
be dismissed 2 

. (2) Where the appellant appears and the 

Hearing a p pc a 1 ' 

ex parte. respondent does not appear, the appeal shall he 

heard ex •parted 

(Notes). 

Old Act. 

This rule corresponds to S. 666 of Act XIV of 1882. 

Distinction. 

In sub-rule (2) febe word appear” is used for “attend,” and the words/' in his 
absence” after the word “ ex jgarte ” in the old Code are now omitted, 

(General). 

Applicability of rule. 

{a) The provisions of this rule and rule 19 apply to the hearing of appeals in 
which a date has been fixed under r. 32 of this order, and notice has 
been issued to the respondent, and not to oases where the hearing has 
been fixed under r. 11, 76 P.B. 1882. T 

(6) An adjournment of an appeal under this rule for hearing parties is difierent 
from an adjournment to pronounce judgment under rule 80 ; conse- 
quently, where an appeal is adjourned to pronounce judgment under 
rule 30, it cannot be dismissed for default. 7 O.P.L.R, 1. U 

(c) This rule does not apply to a case in which it is not shown distinctly that the 
appellant had any notice that his appeal would be heard on the day on 
which the Judge disposed of it. 6 W.R. Mis. 22. Y 

Limitation Act, Sch. II, Ant. 168~Applicability of. 

The limitation of 30 days prescribed by Art. 168 of Soh. H of the Limitation 
Act is applicable to appeals dismissed under this rule and not to 
appeals dismissed under r, 11. 76 P.R. 1882. * ySf 

/•—''TJ&e appellant does not appear ^ " 

A,— Cases where pleader appears. 

(1) To request adjournment. 

(а) An application by a counsel or pleader who is instructed only to apply for 

an adjournment which is refused, is not an appearance within the 
meaning of 0. Ill, r. 1, of theOod^sand if an appeal is dismissed under 
such circumstances, the dismissal is one for default and the appellant 
will be entitled to apply for re-admission under rule 19. 34 0. 403 = 
11 C.W.N. 329 = 6 C.L.J. 247 = 2 M.L.T. 123 ; see, also, 8 O.W.N. 621; 
see conim 27 0. 629 = 4 O.W N. 237, overruled', 16 B. 28 ; 26 M. 267; 20 
A. 294. X 

(б) Where the pleader of an appellant applies for adjournment of the appeal on 

the ground of his unpreparedness and the Judge refuses the adjourn- 
ment, he ought not to have dismissed it for default but ought to 
have proceeded with the hearing and passed such decree as he deemed 
just. 16 B. 23 ; see, also, 26 M, 267; 20 A. 294. Y 
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/. — The appellant does not appeal^' — (Coniiimed). 

A. — Cases where pleader appears— {Conclvded). 

(2) Is not prepared to go on. 

(a) Where, when an appeal is called on, the appellant’s pleader who is present, 
is not prepared to go on with the case, the dismissal of the appeal is a 
dismissal for default. 12 G. 605 ; seejaalso, 15 W.R. 143 ; see contra 
16 B. 23 ; 20 A. 294 ; 26 M. 267. Z 

(h) Where on an appeal bemg called on for hearing, the appellant’s Vakil 
stated that he was unable to argue as the brief had come to him too 
late and the appeal was dismissed, the dismissal is not one for default 
of appearance, 18 A.W.N. 35; see 16 B. 23 ; see contra 12 G. 605. A 

(3) Appearance of pleader without instructions. 

If a pleader appears for the appellant but says that he has no instructions, the 
appeal may, in that case, be dismissed for default, 16 B. 23. B 

B.— Cases where pleader does]|not appear. 

(1) Absence of Vakil. 

(а) The fact that a Vakil is unable to appear through illness is no reason for 

postponing the hearing of an appeal, and the Court has power to treat 
such a case as in default. 7 A.W.N. 282. C 

(б) Where, upon the day fixed for the hearing of an appeal, the appellant *s pleaders 

were not present and the appellant who was present declined to 
support the appeaf ,tbe appeal was properly dismissed for default 
of prosecution. 16 A.W.N. 92. D 

(2) Absence of some of the pleaders. 

Where the appellant and two pleaders on his behalf were present, but during 
the argument one of the pleaders was called to another Court 
and remained absent, and neither the other pletiraer nor the appellant 
was in a position to continue the argument, 'the dismissal of the 
appeal for default of prosecution is illegal and : materially irregular. 
18 A. 119 = 16 A.W.N. 9. ^ E 

C.— Absence of appellant. 

(1) In the Appellate Court. ... 

(a) When an Appellate Court in a case in which the appelant made no appear- 
ance whatever, instead of dismissing the appeal for default, proceed* 

♦ ed to hear it upon the merits and dismissed the appeal, the dismissal 
must nevertheless be regarded as a dismissal for ^fault under rule 17, 
and no appeal would lie therefrom. 15 A.W.N. 140 ; see 14 A. 861 ; 15 
A. 359 ; 3 A. 619 ; 8 A. 277 ; 20 W.R. 426 ; 4 A.W.N. 167. F 

(1) Where the Appellate Court, instead of dismissing an appeal for default of 
appearance, dismissed the appeal on the merits in spite of the appellant’s 
absence, the only course open to the appellant 'was to have applied 
under r. 19 for re-admission of appeal ; and unde^ the oiroumstanoes a 
regular second appeal against the appellate decree will not lie. 3 A. 
519. ^ G 

(c) No revision to the High Court lies from An order dismissing an appeal on 
merits in the absence of the appellant instead of dismissing for aefault. 
4 A.W.N. 167 ; see 8 A. 277=6 A.W.N. 96; 9 4.W.N. 126; 1 A.W. 
N. 17. H 



1018 


Act y of 1908 (code op civil PEOCELtrEB). [0. XLI, v . 17 

/. — “ T/ie appellant does not appeal^' — (Cmiohided). 

C. — Absence of appellant— {Concluded). 

(d) Where bhe Court, after hearing the arguments in an appeal on a particular 
date, appointed an Amin to prepare a plan of the disputed land, and 
adjourned the case to consider the report, and the appellant did not 
appear on the adjourned date, the appeal should not have been 
dismissed for default but decided on the merits. 8 0.0. 261; see 
also, 18 A. 119. I 

(2) In the lower Court after remand. 

{a) When a case is remanded for re-decision, the parties should apply to the 
Court to which the case is remanded to fix a date for further hearing or 
to ascertain from the Court what date is fixed. If the parties are not 
present on the date to which the hearing is postponed, the Court is 
bound, under this rule, to dismiss the appeal. It cannot decide the 
appeal m the absence of parties. 20.P.L.E. 82. J 

(1) This rule does not apply where the Appellate Court remands the suit to the 
first Court for trial of certain issues and the appellant fails to appear 
before the first Court after the remand. The Appellate Court should 
not dismiss the appeal for such default but should decide it on the 
merits. 8 C.P.L.B. 69, K 

Z— “ The appeal be dismissed.' ' 


Appeal. 

(a) Where an appeal is dismissed under this rule for the appellant’s default, 
the order dismissing it is not a “decree” and therefore not appealable. 

2 A. 616 ; see, also, 17 W.B. 180 ; 3 A. 519 ; 3 A. 382 ; 15 A. 359 ; 10 
C.P.L.B, 32 ; 23 C. 116 ; 27 P.B. 1833. But see 30 C. 660 = 7 C.W.N. 
486, overruling 23 C. 115 and 827 ; 16 B. 23. L 

(1)) The decision of a Court dismissing an appeal for default is an order ” and 
not a “ decree.” 15 A. 359 ; see, also, 23 C. 115 ; 31 M. 157 = 3 M.L.T. 
336 ; see contra 16 B. 23 ; 30 0, 660 = 7 C.W.N. 486, overruling 23 C. 
115 and 827. M 

(c) No second appeal lies from an order under this rule dismissing an appeal 

for default, 12 A.W.N. 2 ; see, also, 2’ A. 616 ; 3 A. 619. But see 8 A. 
354. N 

[d) No appeal will lie under S. 10 of the Letters Patent from the order of a 

single Judge of the High Court dismissing an appeal for default. 16 
A. 359. 0 

{&) When an appeal is dismissed for default and an application for re-admission 
is also dismissed, no second appeal will lie in the case, the proper 
procedure being to prefer an appeal from the order refusing to re-admit 
the appeal. 23 T.L.R. 80 ; see, also, 30 0. 660; 26 M, 699, P 

3. — ** The appeal shall be heard ex parte.” 

Power of Court to raise points in favour of ex-parte respondent. 

An Appellate Court, hearing an appeal ex parte in the absence of respondent, 
cannot, sm motu^ raise points in favour of the respondent, but must 
confine its decision to the (;[uest£bns raised by the appellant. 1 A. 545.Q 
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18. Where on the day fixed, or on any other day to which the 

Dismissal of ap Biay be adjourned, it is found that the 

peal where notice notice to the respondent has not been served in 
quencr^ of ° appd' consequence of the failure of the appellant to de- 
lant’s failure to de- posit, Within the period fixed, the sum required 
to defray the cost of serving the notice, ^ the Court 
may make an order that the appeal be dismissed ; 

Provided that no such order shall be made although the notice 
has not been served upon the respondent, if on any such day the 
respondent appears when the appeal is called on for hearing. 

(Not es). 

Old Act. 

This rule corresponds to S. 557 of Act XIV of 1882. 

Distinction. 

Instead of ** if on any such day. .hearing ” in the new Act, the old Act had 
“ if, on the day fixed for hearing the appeal, the respondent appears in 
person or by a pleader or hy a duly authorised agent.” 


Failure^ of the appellant — notice*^^ 


Failure to deposit fees for process. 

It is wrong for a Judge to dismiss au appeal before j the date fixed for the 
hearing of the appeal and before ascertaining ;.^betber the notice to 
the respondents could or could not have been ^rved by the date fixed 
for the hearing, on the simple^'ground of the appellants’ failure to depo- 
sit the necessary fees for issue of notices withii^'the time fixed by the 
Court. 35 0. 535. 4, R 


19 . Where an appeal is dismissed under rul^S 11, snb-rule (2), 

Re admission o£ appellant may apply ^ 

appeal dismissed for to the Appellate Court for the re-admission of the 
default. appeal ; and, where it is proved ^'4hat he was pre- 

vented by any sufficient cause ^ from appearing when the appeal 
was called on for hearing or from depositing the sum so required, 
the Court shall re-admit the appeal on such terms as to costs or 
otherwise as it thinks fit. 


(Notes). :4' 

Old Act. L' 

This rule corresponds to S. S5S of Act XIV of 1^2. 

Difference between the old Act and the new. V 

Instead of “may re-admit” in the old Act, the new Aotr'Jhas “ shall re-admit.” 
Thus while re-admission of an appeal was left ^ the disoretion of the 
Court by the old Act, under the new Act it is ^ligatory provided the 
conditions mentioned in the rule are satisfiied. 
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(General). 


Applicability of rule. 

The provisions of this rule and rule 19 apply to the hearing of appeals in which 
a date has been fixed under rule 12 of this order, and notice has been 
issued to the respondent, and not to cases where the hearing has been 
fixed under rule 11. 76 P.R. 1882. S 


Limitation. 


(а) Where the application for re-admission of appeal dismissed for default by 

the Judicial Assistant was made after 30 days from the date of the 
order dismissing the appeal, the defendant was entitled to contend in 
the Chief Court that all the proceedings of the Judicial Assistant 
upon the application for re-admission must be set aside as invalid, as 
the order of dismissal became final at the end of 30 days from the 
date thereof. 44 P.R. 1882. T 

(б) The limitation of 30 days prescribed by Art. 168 of Soh. II of the Limitation 

Act (XV of 1877), whiohsia applicable to appeals dismissed under rule 
17, is not applicable to a petition by an appellant whose appeal has 
been dismissed m consequence of his absence on the date fixed for 
hearing him under S. 551 of the old Code. 76 P.B. 1882. U 

Appeal. 

(а) A special appeal lies from an order passed un.der S. 347 (Act VIII of 1859) 

corresponding to this rule rejecting an application for the re-hearing 
of an appeal dismissed for default. 2 W.R. 254 ; see, also, 2 W.R. 
23 ; 5 W.B. 27 ; 3 W.B. 4, 23 ; 8 W.R. 36 ; see contra 10 W.R. 39. Y 

(б) An order under this rule re-admitting aif appeal is not appealable, 24 A. 

464=1902 A.W.N. 136. W 

(e) An order re-admitting an appeal is not an “ order affecting the decision of 
the case,” which ‘‘may be set forth as a ground of .objection in the 
memorandum of appeal ” from the decree in the suit, withm the 
meaning of S. 105 of the Code. 24 A; 464 = 1902 A.W.N. 136; see, 
also, 22 0. 981. X 

(<2) During the argument of an appeal one of the appellant’s pleaders was 
called away to another Court, and neither the appellant nor his other 
pleader was able to continue the argument. The Judge thereupon 
dismissed the appeal for default and an application for re-admission 
was rejected. In appeal against the order refusing re-admission under 
0. XLIII, r, 1, held^ that no such appeal lay as the order in question 
could not have been made under r, 17, and the appellant was there- 
upon allowed to apply in revision, under S. 622 of the old Code ( = S. 
115 of this Code) against the original order of dismissal for default. 
18 A. 119 = 16 A.W.N. 9. v 


‘ The appellant may apply, 

(a) Where there were two appellants and the appeal was dismissed owing to 
the absence of both and only one of the two applied for re-admission of 
appeal and showed cause for his non-appearance alone, held, the term 
“ appellant” in this rule and rul^ 17 includes a sole appellant or a 
group of appellants, or one or more members of a group of appellants. 
42 P.E. 1894 ; see contra 33 P.R. 1888. Z 

(5) Where one of the appellants died pending appeal and the appeal was dis- 
missed for default of appearance, no steps having been taken mean- 
while to bring on the record the representatives of the deceased appel- 
lant, there could be no objection to the surviving appellants applying 
for restoration of the appeal, 21 A,W.N. 192. A & B 
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2,—*^ Where it is proved — sufficient cause. 

Evidence to support application for re-admission. 

When an application is made to restore an appeal which has been dismissed for 
default of appearance^ the applicant must produce all his evidence in 
support of the application before the Court to which it is made. If 
he does not do so and the application is dismissed, he cannot be 
allowed to supplement such evidence in a Court of Appeal on appeal 
from the order dismissing his application. 20 A. 266 — 18 A.W.N. 34 ; 
see, also, A.W.N. (1890) 166. C 

Court regarding re-admission. 

When appearance was prevented by sufficient cause, the Court has no discre- 
tion and must restore the case to file whatever may, prima faciSy be 
the merits of the case; but, where there may be other just and reason- 
able cause for restoring a case to file, the merits of the applicant's 
case will form a very important element in the exercise by the Court of 
its discretion. It is competent to, but not obligatory upon, the Court 
to restore the case to file when no sufficient cause for non-appearance is 
shown. 26 M. 599. D 


Sufficient cause. 

(a) Where an appeal was dismissed for default and the appellant applied for its 

re-admission on the ground that, of his pleaders, one was present, 
another was abse»»t on sick leave, and a third and a fourth had, owing 
to holidays, gone home after obtaining permission, the Appellate Court 
was wrong in dismissing that application without due consideration 
and in<g[uiry into the oiroumstances alleged. 1 A.W.N. 22. E 

(b) Where an appeal was dismissed for default and the appellant applied to 

have the appeal re-opened on the ground that h^ advocate wrote to him 
that the date of hearing was the 15th January instead of 15th December, 
a fair opportunity must be given to the appelli^nt, to prove that he had 
sufficient cause for his non-appearance, and if, Efficient cause is made 
out, the appellant will be entitled to have tha appeal re-opened. U. 
B.B. (1907), 3rd quarter. Limitation 1. F 

(c) When a 0 udge dismissed an appeal for default at 11-30 A. m. and himself 

left the Court at 12-30 P.M., while the appellant was preparing an 
application for restoration, this was a sufficient cause for re-admitting 
the appeal. 69 P.W.R. 1907. G 

(d) Where an appeal was transferred from one Court to another but no notice 

of the transfer was given by the pleaders to the parties, and the party 
was absent owing to his ignorance of the transfer, the appeal ought to 
be re-admitted. 8 O.L.R. 360. H 

(e) An order was made before the recess adjourning an appeal to the 22nd June 

to fix the date of hearing and on that date the appeal was posted to 
the 1st of July. The appellant was not pr^^ent in person or by 
pleader on the latter date and the appeal was . dismissed for default. 
Meldi the appellant was not prevented by any sufficient cause from 
appearing. 31 M. 167=:8 M.L.T. 336. I 

(/) Although under S. 561 of the old Code a day and not a particular hour is to 
be fixed for the hearing, yet when the appeal dismissed for default, 
this rule requires the appellant to show cause^ j[or non-attendance at 
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Where it is proved sufficient cause ” — (Goncluded), 

the time when the appeal was called on for heariDg. Non-attendance 
of both pleader and client was in this case held to be wilful. 71 P.R. 
1890. j 

(g) Where an appeal is dismissed for default owing to the absence of all three 
appellants, and subsequently one of the three applies to have it revived 
on the ground of his absence being due to illness, this is not a suflfi- 
oient cause for re-admitting the appeal. 33 P.R. 1888. K 

(H) When an appellant, after repeated warnings from his advocate, neglects to 
pay the fees agreed to be paid to such advocate and his appeal is 
dismissed for default, the High Court will not entertain an application 
for restoration of the appeal. 18 A.W.N. 155. L 

20 . Where it appears to the Court at the hearing that any 
Power to adjourn P^^soix who was a party to the suit in the Court 

per^sons ^appearmg whose decree the appeal is preferred,^ but 

interested to be who has not been made a party to the appeal, is 
made respondents. interested in the result of the appeal^ the Court 

may adjourn the hearing to a future day to be fixed by the Court and 
direct that such person be made a respondent.^ 

(Note s). 

Old Act. 

This rule corresponds to S. 669 of Act XIV of 1882. 


Object of the rule. 


(General). 


This rule is intended to protect parties to the suit who had not been made 


respondents in the appeal from being prejudiced by modification made 
behind their backs in the decree under appeal. 18 M.L.J. 452«4 
M.L.T. 104. u 


f — “ Any person — is preferred."' 

Respondent in second appeal. 

(а) No decree can be passed in second appeal against a respondent against 

whom there was no first appeal. 12 O.W.N. 625. jj^f 

(б) A Court cannot, in second appeal, add a party as a respondent unless such 

party was a party to the appeal below, even though he was a party to 
the suit in the original Court. 16 A. 5 = 13 A.W.N. 141 ; see cmtra 

19 M, 151 = 5 M.L.J. 279. 0 

(c) The Court of seoond appeal is competeut to make a person a respondent to 
the seoond appeal, if he was a party in the Court of first instance and 
if the Court of first appeal could have made him a respondent to the 
first appeal, though he was notin fact so made. 6 0.0. 169. P 

Who can be added as a respondent. 

An Appellate Court is competeut to make a person a respondent who, in the 
original suit, was arrayed on the same side with the appellant 13 A 
78=11 A.W.N. 1. Q 

Who cannot be added as a respondent. 

A creditor of a decree-holder, who had attached the decree pending an appeal 
against it, was not entitled to be made a part j respondent to the appeal 

20 A. 88. « 
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2 , — “ Interested in the result of appeaL^^ 

Interested parties. 

(а) The party whom it is sought to bring on record, must be shown to be 

interested in the result of the appeal before he is brought on, for once 
he is brought, he may be said to acquire an interest as a result of 
being brought on. 18 M.L.J. 452=4 M.L.T. 104. S 

(б) Where, in a suit for possession, the original Court decreed the plaintiff’s 

suit in part against the defendants and some of the defendants appealed 
without making the other defendants party-respondents, the non- 
appealing defendants were held to be persons “ interested in the result 
of the appeal” and rightly made parties. 26 C. 114, T 

(c) Where the first defendant preferred an appeal against a decree in favour of 
the plaintiff making him sole respondent, it was competent to the 
Appellate Court to make defendants 2 to 4 also respondents after the 
expiry of the appeal time as they were strongly interested in the result 
of the appeal. 15 M. 362 = 2 M.L.J. 17. U 

(^) When a defendant has been exonerated and there is no appeal against so 
much of the decree as exonerates him, no decree can be passed against 
him in an appeal by any other party, and he cannot be said to be 
interested in the result of the appeal unless the decree in the appeal 
would have the effect of prejudicing him. 18 M.L.J. 452 = 4 M.L.T. 
104. ^ y 

(e) Where plaintiff claims relief against one or the other of two sets of defend- 
ants in the alternative, and a decree is passed against one set of de- 
fendants, in an appeal against that decree, the Appellate Court may 
pass a decree in favour of the plaintiff and shift the obligation to the 
other set of defendants after joining them as respondents if they are 
not so already. 3 Bom. L. R. 172. W 

(/) Where a decree was passed in favour of the plaintiff against one of three 
defendants and the other two were exempted, in an appeal by the 
defendant against whom the decree was passed, against the plaintiff 
alone ; held^ inasmuch as this rule does not empower an Appellate 
Court virtually to make an appeal for a person who has not chosen to 
exercise that privilege by adding as respondents persons not so in- 
cluded in the petition of appeal, and it could not be said that the other 
two defendants, who were exempted by the original Court, were “in- 
terested in the result of the appeal,” that they should not have been 
made respondents and decree passed against them. 5 A. 266 ; see, also, 

3 A.W.N. 24; see C07itra26 C. 565=2 C.W.N. 425 ; 26 0. 109 = 3 O.W. 
N. 76. X 

(p) A decree having been made against a wrong party, it is not competent for 
the Appellate Court, in an appeal by that party against the decree- 
holder alone, to bring on record those persons against whom the 
Court of first instance should have made the decree and pass a decree 
against him. 18 M.L.J, 452=4 M.L.T. 104 ; see, also, 6 A. 267 ; see 
contra 25 0. 666 (668) ; 26 0. 109 ; 31 C. 643. Y 

(h) Where four persons sued for recovery of moneys and a decree was passed in 
favour of only one, in an appeal by the defendant, the other plaintiffs 
who applied to be made respondents under this rule were held to be 
“ not interested in the result of the appeal,” as their claim had been 
129 c 
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“ Interested in the result of appeaT'~-(Concluded), 

disallowed and they had not appealed and could not he granted a de- 
cree on appeal against a decree in favour of a oo-plaintiff, nor could 
any change be made in the order of dismissal passed against them. 23 
P.R. 1901 = 17 P.L.R. 1901 ; see, however, 25 0. 665 ; 26 0. 109 ; 46 
P.R. 1892. Z 

Decree against co-respondent~No separate appeal. 

A respondent cannot get a decree against a co-respondent when he has submit- 
ted to the decree of the Court of first instance and has not filed an 
appeal separately. 30 A. 48 = 4 A.L.J. 772 = A.W.N. (1908) 4 = 3 
M.L.T. 176 ; see, also, 27 A. 23 ; see contra 31 0, 643. A 

J.— “ The Court may — made a respondent*^ 

Appellate Court, power of. 

(а) It is optional with the Appellate Court to take action under this rule. 26 

P.R. 1881. B 

(б) Where the plaintiff-appellant impleaded only eleven defendants as respon- 

dents in an appeal for possession of a gcy^^ah land without impleading 
the whole proprietary body as respondents, two courses were open to 
the Appellate Court : — 

(1) to decide the appeal as between the parties before it, leaving with the 
plaintiff-appellant the risk of not^having brought the other defendants 
before the Court, or. 

(2) to have used the power given it by this rule if the Court considered it 

necessary, and to have directed the addition of the other defendants as 
respondents. The dismissal of the appeal for not impleading was not 
justifiable. 5 P.R. 1892. C 

Addition of parties— Limitation. 

(a) An Appellate Court has a discretionary power to substitute or add a new 

appellant or respondent after the period of limitation prescribed for an 
appeal. 2 A. 107. D 

(b) It is competent to a Court to add a person as respondent, though the time 

within which an appeal might have been preferred against him has 
expired. 14 A. 154 = 12 A,W.N. 13 ; see, also, 13 A. 78 = 11 A.W.N. 
1 ; 9 C. 356 = 11 C.L.R. 430. £ 

(c) There is nothing in the Limitation Act to control the powers of the Court 

under this rule regarding adding as respondents persons not so added 
when the appeal was presented ; and it makes no difference whether the 
appellant applies to bring them on record or the Court considers it 
necessary for the ends of justice. 33 0. 329 ; But see 12 O.W.N. 626. F 

(d) A respondent should not be placed on record after the time for appealing 

against him has expired. 12 C.W.H. 625. < 0 

(e) If fresh patties are merely joined for the purpose of safeguarding the 

right subsisting as between them and others claiming generally in the 
same interest, the determination, under S. 22 of the Limitation Act, 
of the date of the institution of the suit as regards such freshly joined 
parties, does not ordinarily affect the right of the original j^laintiff to 
continue the suit and would not therefore attract the application of 
the ["general provisions of the Limitation Act. 26 A. 528=1904 
A.W,N. 119=1 A.L.J, 643. H 
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5.—“ The Court may. . ..made a respondenV^-- [Concluded). 

(f) When, during the pendency of a suit, the plaintiff died and his two sons 
were added as respondents m the first Appellate Court, but on second 
appeal only one son was first added as respondent, and, after the 
expiry of the period of limitation, the other son was sought to be 
brought on record, the order of the Court on that application as 
prayed for subject to any objection at the hearing on the point of 
limitation is not an order under this rule, and, the second son being a 
necessary party, the appeal was dismissed. 13 A.W.N. 35. I 

21 . Where an appeal is heard ex parte and judgment is 
Be-heariDg on ap- pronounced against the repondent, he may apply 
§ent*against'Xm Appellate Court to re-hear the appeal ; and, 

ex 'parte decree if he satisfies the Court that the notice was not 

made. 

duly served or that he was prevented by sufficient 
cause from appearing ^ when the appeal was called on for hearing 
the Court shall re-hear the appeal on such terms as to costs or 
otherwise ^ as it thinks fit to impose upon him. 

(N ot es). 

^ Old Act. 

This rule corresponds to S. 560 of Act XIV of 1882. 

Difference between the old Act and the new. 

Instead of may re-hear” in the old Act, this rule has shall re-hear thus 
making it obligatory on the Court to ro-hear the appeal if the provi- 
sions of the rule are complied with. 

(General). 

Bengal Act X of 1859— Applicability of rule. 

This rule applies to appeals under Bengal Act X of 1869 (Bengal Rent Reco- 
very) by the operation of S. 161 of that Act. 3^ 0. 799 = 12 C.W.N. 
888=7 C.L.J. 126. J 

Order under 0. IX, r. 13— Compared. 

The power to pass an order under 0. IX, r. 13, is distinct from the power to set 
aside an ex parte appellate decree under this rule/ which only enables 
the Court to direot the appeal from the original decree to be re-heard, 
thus temporarily restoring the original decree. M.!].!* 136. K 

Limitation. 

(а) An application for re-hearing of an appeal presented within the period of 

limitation but returned for amendment and i%resented after the 
period, cannot be rejected as being out of time. ,6 O.W.N. 816, Ii 

(б) The stringent provisions of Art. 161, Soh. II of the Limitation Aofc, must be 

strictly construed and before they can be applied to an application to 
set aside sax ex parte appellate decree, it must clearly found that 
there was a proper and valid attachment of the ^Applicant’s land. 5 
P.R. 1897; see, also, 32 P.R, 1878. M 
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(Genaral)—(Co7icluded}. 

Re-hearing— Duty of respondent. 

A re-hearing cannot be granted except upon legal evidence produced by the 
respondent of the fact necessary to entitle him to such rehearing. 
8 O.L.R. 112. N 

No appeal against order refusing to re>hear. 

Where an appeal was heard ex parte in the absence of the respondent and judg- 
ment given against him and his application to re-hear the appeal, 
was also rejected, he was not debarred, by reason that he bad not 
appealed from the order refusing to re-hear the appeal, from appealing 
from the decree of the Appellate Court. 2 A, 567. 0 

“ If he satisfies ^ . * ^appearing.'' 

Application to re-hear— Points to be proved by applicant. 

An applicant presenting a petition for re-hearing an appeal must prove that the 
notice of appeal was not duly served on him or that he was prevented 
by sufficient cause from attending when the appeal was called on for 
hearing. 6 G. 54:8. P 

Sufficient cause. 

(o) This rule applies to a case in which the respondent has been prevented by 
sufficient cause from attending when the appeal was called on, whether 
appearance has been entered for him or not. 11 0 L.R. 164. Q 

(b) Where the respondent’s pleaders had filed Yahalatnamalis but were 

unavoidably prevented from appearing, an order under this rule for re- 
hearing the appeal was correct, as the respondent could not be said 
to have appeared in person or by pleader. 11 C.L.R. 537 ; see, also, 7 
W.R. 81. R 

(c) Where a respondent had received no intimation of the date of hearing from 

his pleader’s clerk who, owing to his own illness, had been compelled 
to go home, tbe papers of the oase being with him, and the appeal was 
heard ex parte, this was “sufficient cause ” under this rule for the re- 
hearing of the appeal. 2 O.W.N. 414. g 

(d) The fact that the party’s pleader refused to receive notice of the appeal and 

did not give information to the party of the date of hearing is no 
sufficient cause. (1905) A.W.N. 44. X 

2.— ’‘'On such terms as to costs or otherwise.'^ 

“Otherwise,’^ meaning of. 

The words “or otherwise” would authorise the* Court to impose terms other 
than those relating to costs and would cover an order as to furnishing 
security for the’due performance of the decree. 70 P.R. 1885. U 

22. (1) Any respondent^ though he may not have appealed from 

, Upon .heating, any part of the decree, may not only support the 

respondent may decree on any of the grounds decided against him^ 
object to decree as . , , _ . i i i . , , , . . 

he had preferred m the Court below, but take any cross-objection 

separate appeal. decree which he could have taken by way 

of appeal ^ provided he has filed such objection in the Appellate 
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Court within one month from the date of service on him or his 
pleader of notice of the day fixed for hearing the appeal, or within 
such further time as the Appellate Court may see fit to allow. * 

(2) Such cross-objection shall be m the form of a memorandum, 

Form of objection and the provisions of rule 1, so far as they relate 
and provisions ap- 
plicable thereto. to the tonn and contents of the memorandum of 

appeal, shall apply thereto. 

(3) Unless the respondent files with the objection a written 
acknowledgment from the party who may be affected by such objec- 
tion or his pleader of having received a copy thereof, the Appellate 
Com’t shall cause a copy to be served, as soon as may be after the 
filing of the objection, on such party or his pleader at the expense 
of the respondent. 

(4) Where, in any case in which any respondent has under 
this rule filed a memorandum of objection, the original appeal is 
withdrawn or is dismissed for default, the objection so filed may 
nevertheless be heard and determineds after such notice to the 
other parties as the Court thinks fit. 

(5) The provisions relating to pauper appeals shall, so far as 
they can be made applicable, apply to an objection under this rale. 

(Notes). 

Old Act. 

This rule corresponds to S. 561 of Act XIV of 1882. 

Difference between the old Act and the new Act. 

(1) The words “ upon the hearing*' after the word “may” and before the 

words “ not only ” in sub-rule (1) are omitted in the new Act. 

(2) The word “ cross-objection *’ is used in the new Act instead of “ objection ” 

in the old Act. , 

(3) Instead of the word “ appellant ” in the old Act, the phrase “the party 

who may be affected by such objection ” is used in sub-rule (3) of this 
rule ; thus rendering the scope of the rule a little wider, 

(4) Sub-rule (4) is new. 

(General). ^ 

Applicability of rule. 

(a) This rule does not apply to appeals under S. 10 of the Letters Patent. 21 
A. 297. V 

(h) S. 12 of Act VII of 1870 does not apply to a petition of objection under this 
rule. 13A,W.N.55. W 

(c) This rule does not apply to an appeal to the Privy Council, and a respond- 
ent who has not filed a cross appeal could therefore be heard only in 
support of the decree. 23 0. 922 *=1 C.W.N. is. X 
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(General) — (Conti}vued). 

(d) 0. 43, r. 2 of the present Code makes this rule applicable to appeals from 
orders, and a memorandum of objection will lie. 3 M.L.T. 248 = 18 
M.L.J. 167. Y 

Memo of objections. 

(а) A memo of objections lies in revision petitions to the High Court under 

S. 25, Provincial Small Gause Courts Act (IX of 1887). 17 M.L.J. 62. Z 

(б) The consequence of the grant of a certificate under S. 48 (11) of the Bombay 

City Improvement Act is that there shall be an appeal to the High 
Court from the award or any part thereof, i,e., that there shall be a 
right of appeal or that an appeal will lie to the High Court, and res- 
pondent is entitled do object to the award as per this rule. 29 B. 514 = 

7 Bom. L.R. 569. A 

Right of respondent to question value of appeal. 

The respondent is at liberty to question at the hearing of an appeal the appel- 
lant’s estimate of the value of the subject of the appeal. 2 N.W.P. 
177. B 

Appellate Court, powers of —To modify decree. 

The general rule is that an Appellate Court can only modify a judgment or 
decree so far as it afiectsthe appellant, without interfering as to par- 
ties who do not appeal ; the two exceptions to this rule being those 
provided by rules 4 and 22 of this «rder. 46 P.B. 1892. C 

Stamp on objection petition. 

Where the plaintiff sued for speoifiio performance of a contract of sale, or, in 
the alternative, for pre-emption on the subsequent sale, if it was not 
rendered nugatory by the previous agreement, and the lower Court 
decreed only the latter claim rejecting the former, in an appeal by 
the defendants, oioss-objections by the defendants, oross-objeotions by 
the plaintiff urging the former claim should be stamped on the value 
of the claim for specific performance and not with a 2-Ee. stamp. 96 
P.K. 1895. D 

Stamp duty— When payable. 

Stamp duty on a memo of objections need not be paid till the time of hearing 
of the memo. 25 M. 24. B 

Objections in forma pauperis. 

Objections cannot be filed in forma pauperis. 8 M. 214, see, also, 1 B. 75 ; 11 
C. 736 ; 1 N.L.R. 33 ; see co7itra 4 L.B.R. 262. F 

Appeal* 

An order rejecting a memorandum of objections -as understamped after default 
made to pay the duty ordered within the day fixed, is an “order” and 
not a “decree”, and no appeal lies against it. 4 H.L.R. 168. G 

Cases imdei* S. 348 of Act YIII of 1859. 

(1) One defendant cannot take an^objection under S. 348 of Act VUI of 1859 on 

the appeal of a co-defendant. W.R. (1864) 294 ; see, also, 2 W.R. 
227 ; 7 W.R. 366 ; 2 Hay 180. H 

(2) A plaintiff (respondent) may take an objection under S. 348 of Act VIII of 

1869 against defendants who have not appealed but who are pro forma 
co-respondents. W.R. (1864) 3 ; see conira 5 W.R. 49. I 
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(General)— ( . 

(3) Where a plaintifi’s suit is dismissed and a defendant appeals, seeking no 

relief whatever, but acting in the same interest with the plaintiff, 
the latter is not entitled, by way of cross>appeal under S. 3^8 of Act 
VIII of 1869, to agree that his suit was wrongly dismissed. 9 W.E, 
273* J 

(4) An appeal from an order dismissing a suit for want of jurisdiction is not 

such an order as is comtemplated by S, 348 of Act VIII of 1859, and 
on such an appeal the respondent is not entitled to go into the merits. 
W.B. 86. K 

(5) The| word objection” used in S. 348 of Act VIII of 1859 corresponding to 

this rule was not limited to written objections simply, but compre- 
hended also verbal objections. 2 Hay 79. L 

(6) S. 348 of Act VIII of 1869 was as applicable to special as to regular ap- 

peals. 3 M.H.C.E. 216. ' M 

“ Any respondent ** 

The language of this rule is nob wide enough to permit a plaintiff-respond- 
ent, on the appeal of one defendant, to take any objection which the 
plaintiff could have taken by way of appeal against another defendant 
who is a co-respondent. The term “ respondent ’* must be interpreted 
as limited to a respondent in relation to the appellant, and as such one 
co-respondent cannot be permitted to take an objection against another 
oo-respondent. 5 P.E. 1887. N 

(6) A party accepting the decree of the first Court by not appealing or filing 
cross-objection against it is incompetent to take cross-objection against 
the said decree in further appeal. 52 P.W.R. 1907. 0 

(c) Where A obtained a decree for possession against B and for costs against 
B, G, D and other defendants, in an appeal by C and other defendants 
against A and D as respondents, D, though improperly made a party 
,to the appeal by G, etc., against A, wa^ competent to take objection to 
that part of the decree which awarded possession of the land to A. 7 
M. 215. P 

2 . — ** Support the decree — aga^st him.'' 

Supporting a decree and objecting to a decree — Disthiotion between. 

This rule draws a clear distinction between a' respondent supporting a decree 
upon grounds decided against him iii>the Court below, and his taking 
an objection to the decree, which he n^hthave taken by way of appeal. 
In the former case, the respondent me^ support the decree in the man- 
ner indicated at the hearing, altho^h he may not have filed any 
written notice of his intention to do^o. But where the respondent 
means to object to the decree itself, i;^tioe of such an objection in the 
form of a memorandum shall be filed within the prescribed period, 
127 P.E. 1888. - Q 

Supporting a decree— Objection going to root of de<^e. 

The first and second paragraphs of sub-rule (l£ ace not on tbo same footing and 
a decree cannot be supported by an clbjection going to the root of that 
decree, e,g,, an objection that the piuntiff had no loctis standi^ in a 
suit by a reversioner to set aside a sw by a widow where the sale was 
held to be for necessary purposes i|md the plaintiff had appealed 
against the decree. 26 P.E. 1897. 1: * R 
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2. — “Support the decree — against him” — (Concluded). 

Objection, when necessary. 

If a respondent desires to have a decree in his favour modided still more in his 
favour, he is bound to die objections , but if he accepts the decree it is 
open to him, without filing objections, to challenge the finding of the 
Court below on any point decided against him. 18 A.W.N. 109. S 

Objection as to res Judicata— for notice. 

Where the defendant’s objection that the plaintifi’s suit was barred as a 

judicata was overruled in the Court below, in an appeal by the plaint- 
iff against the lower Court’s decree which went against him on other 
grounds, held that the defendants respondents could raise the same 
objection in appeal without giving any notice under this rule as the 
defendants were not objecting to the decree which was in their favour, 
but desired to support the decree on a ground decided against them in 
the Court below. S9 P.R. 1886. T 

Support the decree on any of the grounds decided against respondent. 

(a) It is not necessary to entitle a respondent to support a decree upon a parti- 

cular ground that the ground should have been in express terms 
decided against him. 9 C.W.N. 14. U 

(b) Where the plaintiff sued defendants for compensation for the wrongful 

taking of frm't on a tree belonging to him and, on the defendants 
contending that the fruit was not r^oved though the tree belonged 
to them, the suit was dismissed on the ground that the fruit was not 
removed, but the Court also incidentally found that the tree belonged 
to the plaintiff, in an appeal by the plaintiff against the decree, Ueld^ 
inasmuch as the Court of first instance did not, in deciding that the 
tree belonged to the plaintiff, decide a question substantially in issue, 
it did not decide in this matter against the defendants,” within the 
meaning of this rule, and as the decree was limited to dismissing the 
suit, the defendants as respondents were not qualified to take an 
objection which they could not have taken by way of appeal. 4 A, 
491 = 2 A.W.N. 124 ; see contra 1 A.W.N. 88. Y 

(c) This rule in no way prevents an Appellate Court from upholding the decree 

of the lower Court on any ground which in law warrants such uphold- 
ing, even though that ground may not have been referred to or 
disallowed in the lower Court. 28 M. 427 (465). W 

3,— Take any cross-objections- . . -appeal.*^ 

A.— Cross-objection. 

Appeal as to costs— Objection as to merits. 

Where the Court of first instance found for the defendants on the merits, but 
did not award them costs and they [appealed against that part of the 
decree which related to costs, the plaintiff was entitled in such appeal 
to take objections to the decree on the merits. 8 B. 368. X 

Objection in second appeal. 

(a) The ground taken in an objection under this rule in second appeal must 
comply with the provisions of S. 100 of the Code ; and where the 
objection did not allege that the decision was contrary to any specified 
law or usage having the force of law, it was held that the provisions of 
that section were not complied with. 7 0.0. 49. Y 
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3 . — “ Take any cross-^ objections — appea/— ’(Continwcd). 
A."-Cross-objection— (Contirwwd) . 

(&) A respondent to a second appeal should not be allowed to set up a cause 
involving findings o£ fact not raised in either of the lower Courts, 18 
A.W.N. 107. Z 


OvoBS-objections and independent appeal. 

(а) A respondent can only take such objections as have reference to the party 

appealing. If he wishes to raise objections against parties who do not 
appeal, he naust do so by independent appeal. 6 Bom. H.O.R. 244. A 

(б) The proper mode of proceeding to raise a question between the plaintiff and 

a defendant who are co-respondents in an appeal by another defend- 
ant, is by a separate appeal by the plaintiff against the non-appealing 
defendant. 7 P.R. 1887. B 

(c) Where both parties appealed against the decision of the Court of first 
instance, and the Appellate Court dismissed the appeal of the 
defendant and partially allowed the appeal of the plaintiff, in an appeal 
by the defendant against the lower appellate decree dismissing his 
• (defendant’s) appeal, the plaintiff was not competent to take objections 

regarding the portion of the appellate decree in his (plaintiff’s) appeal 
which went against him. The plaintiff could be allowed to object only 
to the decree against which the appellant was appealing, and if he want- 
ed to appeal against the order of the District Judge passed on his appeal 
he should have filed a separate appeal, 10 O.C. 214. C 


Right to file objections. 

(a) As a general rule, the right of a respondent to urge cross-objections should be 
limited to his urging them against the appellant, and it is only by way 
of exception to this general rule that one respondent may urge a cross- 
objection against another respondent, e,g,, where the appeal of some 
of the parties opens out questions which cannot be disposed of 
completely without matters being allowed to be opened up as between 
co-respondents. 26 C. 114; see, also, 30 C. 665r; 26 C. 565 ; 16 W.R. 
26 ; see. also, 5 W.R. 49 ; 7 W.R. 89 ; 9 W.B. 78 ; 11 W. R. 435 ; 
contra 78; 11 W.R. (1864), 3 ; all decisions under S. 348 of Act 7III 
of 1859 corresponding to this rule. D 

(6) Where, in a suit for specific performance, the Court ,.| 5 efused to pass a de- 
cree for specific performance but awarded dasEoages for the breach 
and the defendant appealed against such decre^^ the plaintiff is en- 
titled to fide cross-objections. 31 P. R. 1897 • , E 


(c) If a decree be passed partly in favour of and partly against plaintiff and 
one of the defendants alone appeals making ithe other defendant a 
co-respondent, there is no reason why the plaini^ should be allowed, 
at the hearing, to raise objections to his suit ^ying been dismissed 
against that other defendant. 10 W. R. 326 ; also, 16 W. R. 26.F 


(d) Where both parties appealed from the decree of thevGourt of first instance 
and both the appeals were dismissed by the Lo'^r Appellate Court, on 
second appeal by one party against the deore^^ii^ssing his appeal, 
the other party is not entitled to prefer object^iSr, to the decree of the 
lower Appellate Court dismissing such other j ' - 

1300 


j 5 ;’s appeal. 2A. 661.G 
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J.— ' * Take any cross- objections — appeal* *— (Continued ) . 

A,— Cross-objection’— (Contimced ) . 

(e) A memorandum of objections may be filed against a co-respondent though 

the question arises as between co-respondents only. 28 M. 229 = 16 
M.L.J. 212. H 

(f) A memorandum of objections will not lie against a person v^ho did not ap- 

peal. 23 A. 93. But see 28 A. 96, infra. I 

Scope of objections. 

(а) The objections allowed by this rule are limited to the person who has ap- 

pealed against him, and the respondent’s rights are not enlarged by 
the new addition to the list of persons who should not have been put 
on the list at all. 23 A. 93 = 20 A. W. N. 212. J 

(б) Where necessary the Appellate Court may take into consideration objec- 

tions filed by one respondent against co-respondents and modify the 
decree as against them accordingly. 28 A. 95 = 1905 A. W. N. 200 
= 2 A.L.J. 667 ; see, also, 26 C. 114. But see 23 A. 93. K 

(c) A brought a suit against B, G and D. The suit was dismissed. On ap- 

peal, the Appellate Court gave him a decree against 0 and D but 
dismissed the suit as against B. 0 and D appealed and A preferred 
objections. As B was no party to the appeal, the objections against 

him could not be entertained. 6 A.W.N. 88. L 

• 

(d) The memorandum of objection referred to in this rule has no reference to 

questions decided between co-respondents ; it only extends to the con- 
tention between the Respondent and the Appellant who has forced 
him into Court. 9 O.P.L.R. 62 ; see, also, 14 O.P.L.R. 46. M 

Objections how entertainable. 

(а) Where the plaintiff obtained a decree for sale of certain mortgaged property 

subject to the rights of prior mortgagees who were made co-defend- 
ants, in an appeal by the mortgagors regarding costs, cross-objections 
filed by the plaintiff against the pnor mortgagees urging that the pro- 
perty should be sold free of any lien, ought not to be entertained. 14 
O.P.L.R. 46. N 

(б) When an objection as between co-respondents is taken within the period of 

limitation for an appeal by the objector against the co-respondent, and 
is otherwise not open to exception, the defect is only one of form, and 
might be overlooked, the objection being treated as an appeal. But 
when the objection is taken after the period of limitation it cannot be 
entertained as an appeal until the delay has been satisfactorily 
accounted for. 7 P.R. 1887. 0 

(c) If a decree is, upon the face of it, entirely in favour of a party to the suit, 

that party has no right of appeal therefrom ; and, if, in the judgment 
of which such decree is the formal expression, findings have been re- 
corded upon some issues against that party and that party wants to 
file objections thereto under this rule, he must take steps under S. 162 
to bring the decree into conformity with the judgment. 7 A. 606. P 

(d) The expression “ objection to the decree ” refers not only to matters exist- 

ing upon the face of the decree but also to those which should have 
existed but do nol? exist there, where a distinct issue was raised 
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3, — Take any crosS" objections • . . » appeal ** — (Continued) » 

A. — Cross-obiection— '(Continued ) , 

between tbe parties about the validity of a deed in favour of the de- 
fendant and the Judge finding the deed to be invalid dismissed the 
plaintiff’s suit on other grounds though the decree did not make any 
mention of the finding, the defendant was still entitled to file objec- 
tions. Per Mahimodj J. (dissenting), 7 A. 606. Q 

Court’s powers when there are no objections. 

(a) There is no rule of procedure which would justify an Appellate Court, on the 

appeal of one defendant, in decreeing in favour of a plaintiff -respond- 
ent "against another respondent who was also a defendant in the first 
Court, in the absence of any appeal or cross-objection by the plaintiff 
m the Appellate Court. 46 P.E. 1892. R 

(b) When a plaintiff appealed in respect of the portion of the claim which had 

been disallowed and the defendants did not object to the portion of 
the claim decreed to plaintiff, the Court had no jurisdiction to consider 
the propriety of the decree so far as it was in plamtiff’s favour. 19 
A.W.N. 125. S 

(c) Where no objection was urged by the respondent (plaintiff) it is not com- 

petent to the Appellate Court to alter the decree in his favour, e.p., by 
giving him a larger sum than that awarded by the first Court. 2 
N.W.P. 44; se«, also, 15iW.R. 227; 34 C. 996; see mitra 3 A. 
643. ’ T 

(d) In a suit for arrears of rent at Rs. 212-1-0 per annum, the lower Appellate 

Court gave a decree for plaintiff at Rs. 128-12-0 per annum. The 
defendant appealed. The plaintiff neither appealed nor filed objections. 
The High Court remanded the case for a fresh finding as to the rate 
of rent, and on receipt of a finding from the lower Appellate Court 
that the plaintiff was entitled to Rs. 212-1-0 per annum, held that 
such second finding of the lower Appellate Court should be accepted, 
and the amount awarded by its decree enlarged m , spite of the plamt- 
iff’s failure to appeal or file objections. 3 A. 643. U 

(e) Judgment was given in favour of the defendant by the first Court, but one 

of the issues was found against him and, on appeal, that issue was 
also decided in his favour. In second appeal, it '^s contended that 
the defendant having given no notice of objection junder this rule the 
Court could not consider that issue. Held, this ^e does not apply 
to the case of a respondent in whose favour the whole decree is passed. 
He can support that decree by any contention wj,th which he could 
have contested the case in the Court of first msta«poe unless he has 
waived any particular point. 7 A.W.N. 44. Y 

Memo, of objections, whether necessary. 

Whore plaintiff sued for possession of a house purchased benarm by him in 
the name of defendants or for the purchase-money paid by hiTw 
therefor, and the Munsiff gave a decree for possession, it was compe- 
tent for the Appellate Court to cancel the decree for possession and 
pass a decree for the purchase-money in favour of the plaintiff, even 
though plaintiff did not put in any memo, of objections, such a memo, 
being unnecessary. 4 M,Xi.T. 266. Rf 
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“ Take any cross- objections — appear '—{Comluded), 

A. — Cross-objection— . 

i^) Where the Court of first instance passed a decree against one only of 
several defendants and that defendant appealed against the decree 
and the plaintiff did not appeal or raise any objections against the 
portion of the decree dismissing his claim against the other defend- 
ants, it was not competent to the Appellate Court to pass a decree 
. in favour of the plaintiff as against the other defendants, even though 
it finds the appealing defendant not liable. 3 N.L.R. 85 ; see, also, 
28 M. 229 ; 27 A. 23 ; 28 A. 95 ; 18 B. 520 ; 31 C. 643 ; 9 O.P.L.B. 
62 and 14 C.P.L.R. 46. X 


B* — Cro55-ob|ection5 should be those which he could have taken 
by way of appeal. 


Scope of the rale. 


This rule only applies where a party has a right of appeal but, until forced 
or invited into Court, does not think fit to eicercise it. 28 M. 229 = 
15 M.L.J. 212. y 


Who can file objections. 

(а) Objections can only be filed by a party who might have appealed from the 

decree of the Court below, but has not done. It is not open to a 
party who has appealed and whose appeal has been dismissed, to 
prefer objections subsequent to sucfli dismissal. 23 A.'W.N. 160. Z 

(б) Qu(sre . — Whether cross-objections can be entertained by an Appellate 

Court where no appeal lies. 28 P.R. 1908=41 P.W.B. 1908 = 141 
P.L.R. 1908. A 

(c) This rule gives the respondent the power of taking any objection to the 

dooreo which ho could have taken by way of appeal, irrespective of 
the question whether an appeal lies on a mere question of costs. 8 
B. 368. B 

(d) Objections can only be filed by a party who might have appealed but has 

not done so. It is not open to a party who has appealed and whose 
appeal has been dismissed to prefer objections subsequent to such 
dismissal. 1903 A.W.N. 160. C 


Provided be has filed* *fii to allow* ** 

Object of the rale. 

The purpose of the rule is to give timely intimation of the proposed objections 
to the appellant. 11 B. 698. D 

Pogting of appeal— Rule to be observed. 

An appeal cannot definitely be posted until the Court has ascertained that 
notice of the appeal has been served on the respondent, and a date 
must then be fixed not less than one month from the date of service, 
as the respondent is entitled to that period within which he may file 
any objection he may have. 13^M, 492. E 

Time for filing objections and their consideration. 

(a) The Court has the discretion to extend the time for fiOliug objections, and 
the fact that it has knowingly entertained objections after the pre- 
scribed time will not be a good objection to the lower appellate decree. 
22 A.W.N. 74. P 
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— “ Provided be has filed. ...fit to ailow ^' — [Concluded), 

{b) When objections filed by the respondent were not urged at the hearing of 
the appeal and the appeal was dismissed, an application three days 
after to make an order allowing the objections was too late. 2 

A. W.N. 29. G 

(c) The Court has no discretion to extend the period of seven days wit hin which 

a notice of objections must be given. 2 A.W.N. 213 ; see, also, 7 C. 
664 ; see contra 22 A.W.N. 74. H 

(d) The Appellate Court is not competent to deal with matters raised in a 

memorandum of objections filed after the time prescribed by this rule 
has expired. 14 A.W.N. 2. I 

(e) The notice of objections referred to in this rule must be filed not less than 

seven days before the date fixed for the hearing in the summonses 
issued to the parties. 4 A. 248 = 2>.W.N. S2; see, also, 3 A.W.N. 
229 ; 6 A. 164 = 3 A.W.N. 237. J 

(/) Where notice of hearing was served on respondent on 26th April, the date 
fixed for hearing being the 1st of May, and the Judge refused the 
respondent’s request for an adjournment to file objections on the 1st 
May, held, one month should be allowed to elapse between the 
service of summons on the respondent and the date of hearing the 
appeal. 5 0.0. 235. K 

(g) Where a respondent, ih order to save the costs of copying the judgment of 
the Court below and other records, delayed sending instructions to 
counsel to draft objections until the paper books had been received 
from the appellant, when the time allowed for filing objections had 
expired, the Court refused to allow the objections to be filed. 14 

B. 111. L 


“ Day fixed for hearing,” meaning of. 

The expression “ the day fixed for the hearing ” in sub-rule (1) means the day 
on which the hearing actually commences and mcludes both that day 
and the day to which the hearing may be adjourned. 11 B. 698. M 

Delay in filing objections. 

Delay in filing objections may be excused if the admission of the same is re- 
quired to do complete justice. 28 M. 229-15 li£L.J. 212. II 

S.—** Where, in any case. . . .and determinM., ” 

Effect of memorandum of objections after withdrawal of appeal. 

(a) As sub-rule (4) of the present Act allows the hearing of cross-objections after 
withdrawal of an appeal or its dismissal for de&ult, rulings on this 
point, such as 8 A. 561 ; 17 A. 578 ; 9 B. 28 ; jSlS W.B. 67, 229 ; 24 
P.L.R. 1906 ; and the various other rulings referred to therein are no 
longer necessary. 0 

(h) A cross-objection as to costs is not entertainable ;when the appeal is 
dismissed for want of proper Court-fee. 2 P.R, 1889. P 

(c) The entertainment of objections under this rule is contingent and depend- 
ent upon the hearing of the appeal in whict silch objections are 
taken, and when that appeal itself fails, in^^eieoted, or dismissed 
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5.”“ Where, in any case and determined‘s — {Concluded). 

without being disposed of upon the merits, the objections cannot be 
entertained. 10 A. 587. Q 

N.B. — The principle enunciated above will hold good now only subject to 
sub-rule (4). 

(d) Where an appeal was dismissed for want of necessary parties, it was lield 
that the appeal had been heard, within the meaning of this rule, and 
that the memorandum of objections should be heard. 21 M. 352. R 

23, Where the Court from whose decree an appeal is preferred 
Remand of case has disposed of the suit 1 upon a preliminary 
by Appellate Court, point 2 and the decree is reversed in appeal 3 the 
Appellate Court may, if it things fit ^ by order remand 5 the case ^ 
and may further direct what issue or issues shall be tried 7 in the 
case so remanded, and shall send a copy of its judgment and order 
to the Court 8 from whose decree the appeal is perferred, with 
directions to re-admit the suit under its original number in the 
register of civil suits, and proceed to determine the suit ; and the 
evidence (if any) recorded during the original trial ^ shall, subject 
to all just exceptions be evidence durjng the trial after remand. 

(Note s). 

Old Act. 

This rule corresponds to S. 562, O.P.O. of 1882. 

Difference between the old and the new Acts. 

(1) There are some minor changes in the wordings of the old section. 

(2) The words “ upon such preliminary point ” and “on the merits “ are deleted 

from this rule. 

(3) The words “ and the evidence if any after remand are newly added. 

GENEBAL. 

I.— Appeal. 

A.— APPEAL AGAINST THE REMAND ORDER. 

(1) Appeal lies in the following cases. 

(a) An order of remand under S. 562 passed by a single High Court Judge is a 

“ judgment ” within the meaning of S. 15 of the Letters Patent and 
an appeal lies against it. 35 C. 1096 ; 13 0. W.N. 105. S 

(b) The question, whether, when a lower Appellate Court reverses the 

decree of a lower Court on a plea of limitation and remands the case 
for trial on merits, such decision is an order prior to decree from 
which no appeal will lie, was left undecided. 6 W.R. 61. Against such 
an order an appeal will lie. Marsh 600. Against such an order of 
remand an appeal will lie. 7 W.R. 331. T 

(c) An order of an Appellate Court setting aside the dismissal of a suit for 

multifariousness and ordering the trial on its merits is an order under 
S. 662, aP.a, and is appealable, 6 O.W.N. 685. U 
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GENEEAL — ( Continued ) . 

1. — Appeal — (Coniimed ) . 

A.— APPEAL AGAINST THE EEMAND ORDEE— (Cow^iwed). 

(cQ When an Appellate Court directs the lower Court to do what could he di- 
rected only under S. 662, C.P.O., but the order is informal, in that 
^ the decree of the lower Court was not set aside, it was held that the 

order was substantially one under S. 662 and was appealable. 6 C. 
W.N. 326. Y 

(e) Appeal allowed by S. 688, C.P.C., against an order of remand under 
S. 562, extends to an appeal against a part of such an order, an 
order as to costs. 1889 P.R. 89. W 

if) When, on appeal to the Collector as a Revenue Court, a rent suit is remand- 
ed under S. 562, C.P.C., an appeal against that order lies to the 
Court of the Commissioner of the Division under S. 80 (6) of the 
Punjab Tenancy Act of 1887 and not to the Pinanoial Commissioner 
under S. 688, C.P.C. 1 P.R. 1906, Rev. = 53 P.L.R. 1906. X 

(Sf) An appeal lies from an order of remand under S. 662, even though before 
the filing of the appeal, the suit has been decided in compliance with 
the order of remand. 6 A.L.J. 447 = A.W.N. (1908), 196 = 4 M.L.T. 
162 (F.B.). Y 

(h) A Judge’s remand order should be appealed against. The High Court will 
not entertain a miscellaneous application against such an order of 
remand. 6 N.W.P. 14 ; 5 N.W.P. 137. Z 

(♦) An order of remand under S. 662, C.P.C. , of a Small Cause case by the 
Appellate Court, is appealable notwithstanding S. 586, C.P.C. of 1877, 
as that section applies to appeals from appellate decrees and not to 
appeals from orders. S. 688, C.P.C., is not controlled by S. 586. 3 
A. 18 ; 7 B. 292 ; 19 M. 891 ; 10 C. 523. A 

(2) Court’s powers to consider the merits and form of the order» 

(a) On appeal from an order of remand under S. 562, it is competent for the 

appellant to question the lower Appellate Court’s decision on the 
preliminary point. 1887 P. R. 40; 1887 P.R. 109; 3 A. 676 = 1 
A.W.N. 46. B 

(b) There is an appeal to an order of remand passed undeir S. 562. In that 

appeal, the High Court should consider the de^sion of the lower 
Appellate Court with regard to the preliminary joints. 4 P.L.R. 1 
(F.B.) ; 1903 P.R. 1 (F.B.). C 

(c) On an appeal against the order of remand under S. 662, C.P.C., the Chief 

Court is not bound to accept the finding of the lower Appellate Court 
on the preliminary point. 1902 P.R. 99. D 

(d) In an appeal against the order of remand passed unde® S. 662, the High 

Court has power to outer into the merits of the lower Appellate 
Court’s decision on the preliminary point, and if it finds it wrong, it 
may pass a final decree in the suit. 6 M.L.J. 232. £ 

(r) Whore an appeal is made against the order of remand, the grounds need 
not bo confined to the question whether proper remand under S. 562 
was made or not, but may also extend to the correctness or incorrect- 
ness of the decision of the Appellate Court on the pieliminary issue. 
9 A. C75 ; 14 B. 14 ; 5 0. 144 = 4 C.L.R. 465, , f 



1038 


Let Y of 1908 (code op civil PEOOBDUBB). [0. XLI, l. 23 
GENERAL — {Contimued) . 

I . — Appeal — (Continued), 

A.— APPEAL AGAINST THE EBMANL OBDBR— 

if) Under an appeal from an order of remand under S. 562, C.P.O., the Court 
is not restricted to the consideration of the form of the order but may 
examine it on its merits. 17 0. 168. G 

(^) On an appeal from a suit of a Small Cause nature, the District Judge 
remanded the case under S. 562, C.P.C. On appeal against the re- 
mand order, the Chief Court declined to consider the decision of the 
District Judge on the merits of the preliminary point (being a Small 
Cause suit) but considered only the procedure followed by the District 
judge in remanding the case. 1886 P.R. 126 (Civil). H 

This was overruled by a Full Bench decision in 1895 P.R. 85. 

Effect of carrying out of the order before appeal. 

(a) On appeal from an order of remand under S. 562, the High Court would 
not open the question of the propriety of the remand order, if it had 
been carried into efiect by the lower Court. 2 A.W.N. 53 ; 1 A.W.N. 
174 ; 4 A.W.N. 5. I 

(h) S. 588 (28) gives an unqualified right of appeal against an order of remand 
under S. 562, C.P.C., and the mere fact that the party has submitted 
to the proceedings under the remand or that the remand order had 
been carried out by the lower Court does not in any way restrict or 
justify the Appellate Court in declining to hear the appeal. 1891 P. 
R. 89. J 

(c) At the time of the hearing of an appeal against the order of remand by the 
lower Appellate Court under S. 562, C.P.C., it was brought to the 
notice of the Judges that the remand order had been already carried 
out and that the revised decree of the lower Court was in appeal in 
the lower Appellate Court. The Chief Court declined to entertain 
the appeal against the order of remand at that stage. 1884 P.R. 
129 (Civil) ; 1886 P.R. 117 (Civil) ; contra see 1902 P.R. 37. K 

(4) Delay in appealing against the ovden. 

(a) The lower Court dismissed plaintifi^s claim, and on appeal to the lower 
Appellate Court the case was remanded imder S. 562 for re-deoision. 
The case was argued in the lower Court again and the lower Court 
again dismissed plaintiff’s suit. Plaintiff now appealed to the Chief 
Court against the order of remand on the ground that the order was 
not justifiable under S. 562. The appeal was dismissed with costs. 
1886 P.R. 83 (Civil). L 

(5) An appeal against a remand order may be presented before the remanded 
suit is decided. The party cannot wait till the suit is decided and 
then present such an appeal without appealing against the now decree 
itself. 6 O.L.J. 547, M 

(5) Other powers of the Appellate Court. 

(a) On appeal from an order of remand, the High Court is bound to accept the 
findings of facts of the lower Appellate Court, and as to law, the deci- 
sion of the High Court is final. 13 A.W.N, 178=15 A. 413 ; 20 A. 
42 ; 4 M.L.J. 263=19 M. 422, If 
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GrENEEAL — {Gmtinued) . 

I. — Appeal — (Qontinued ) . 

A.— APPEAL AGAINST THE REMAND ORDER— 

(6) In an appeal from an order of remand of the lower Appellate Court, it is 
competent to the High Court to pass a decree dismissing the appeal 
preferred to the lower Appellate Court. 16 A. 252 ; 20 M. 162. 0 

B.— NO APPEAL AGAINST THElREMAND ORDER. 

(1) No appeal where remand order is passed in appeal against orders. 

(a) No appeal lies against an order of remand where such order is passed by 

the Appellate Court in an appeal ! entertained by it under S. 688, 

C.P.C. 6M.LI.*24. P 

(b) Where an order of remand under S. 562 is passed on an appeal ’from an 

order, a second appeal is barred under the concluding paragraph of 
S. 588. 120 P.R. 1907. Q 

(c) If the remand order under S. 562 is not passed in an appeal against a 

“ decree,” but in an appeal under S. 588 C.P.C., against an “order ” 
of the lower Court, then no appeal, against such remand order, lies. 
24 0. 774 = 1 C.W.N. 674 ; 21 A. 291. The High Court has only a 
power of revision in such a case. 19 M. 167. R 

(d) In an appeal from an order refusing to set aside an ex <pa/rte decree under 

S. 108, C.P.C. , on the ground that that section d^d not apply, the 
Appellate Court can remand it (only if it finds that it is an application 
under S. 108, C.P.C ) to be tried on its merits by an interlocutory 
order. There is no appeal from such remand. 6 C.W.N. 163 = 28 I.A. 
28 = 23 A. 220 = 28 C. 424=11 M.L.J. 65. S 

(2) No appeal under special acts. 

(n) There is no appeal from an order of remand passed under S. 562 in a suit 
or proceeding under the Agra Tenancy Act, 1901. A.W.N (1905), 198 = 
28 A. 88 ; A.W.N, (1906), 5 = 3 A.L.J. 20 = 28 A. 2$3. T 

(h) An appeal does not lie from an order of remand passed by a special Judge 
under the Bengal Tenancy Act. 7 C.W.N. 440. U 

(3) No appeal against remand order after the disposal of suit. 

(<x) An appeal from an order of remand passed under S. 562, cannot be enter- 
tained if presented after the final disposal of the suit. In an appeal 
from the final decision, objection to the remand ordeiT may be taken. 
9 C.W.N. 895 = 32 0. 1023. Y 

(5) No appeal lies from an order of remand under S. 662, 0-P-O., if such ap- 
peal is filed after tho decision in the remanded case and after the 
period for tho appeal from the decision had expired. A. W.N. (1908), 
76 = 5 A.L.J. 270 = 30 A. 191 ; 4 A.L.J. 569 = A.W.N. (1907), 234. W 

(4) Appeal does not lie to unsettle the finality of a decision. 

No appeal lies under S. 588, C.P.C., from an order of remand, where a par- 
ty seeks to traverse tho decision as to a preliminary point in which 
both the Courts below have concurred and hlke^ard to which no 
reference has been made under S. 562. C.P.C, 19^ p. R. 28. X 


181 « 
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GBNEEAL — {Gontimued ) . 

I. — Appeal — {Gontinmd) , 

0.— OBJECTION AS TO EEMAND ORDER IN SECOND APPEAL. 

(a) A party aggrieved by tbe order of remand may object to its validity in his 
appeal against the final decree, even if he had not appealed against 
the order itself. 9 O.G, 80; 32 P.L.R. (1906) ; 14 B. 232 ; 12 A. 510 ; 
22 G. 419 ; 18 M. 421 ; 23 G, 335 ; 11 A. 35. Y 

(5) An appellant in a second appeal can be heard against the correctness of an 

order of remand made under S. 562, C.P.G., by the lower Appellate 
Court though he does not appeal against the order. S.C. 90. Z 

Contra see S.C. 5 where it was held that unless an appeal is preferred against 
the order, the appellant cannot rai^se it in second appeal. A 

(c) In an appeal from a decree passed after a remand under S. 562, an appel- 
lant cannot be allowed to re-open the decision on which the remand is 
made. 10 O.C. 350. B 

D.— WRONG ORDER OP REMAND, 

(1) Appeal lies. 

An appeal lay against an order of remand made without jurisdiction. And 
all proceedings taken by the lower Court after the order of remand 
and before the hearing of the appeal against the remand order were 
null and void. 12 0. 46. • C 

(2) Appellate Court’s powers. 

(a) Where* an appeal is preferred against a remand order under S. 562, the 
Appellate Court, as soon as it finds that the remand was not warrant- 
ed by the terms of S. 562 (as not having been disposed of on a preli- 
minary point), should not enter upon the merits of such a remand 
order. 1892 P,R. 6. P 

(6) On an appeal from an order of remand under S. 562, as soon as the 

Appellate Court finds that tbe order under 3. 562 is wrong, as the case 
has not been disposed of upon a preliminary point, it need not proceed 
to deal with the spurious preliminary point. 38 P.R. 1908 = 86 
P.W.R. 1908 = 177 P.L.R. 1908. E 

(c) Where the Appellate Court instead of remanding under S. 566 remanded 

under S. 562 and the order is appealed against, the High Court can 
only rectify the procedure of the lower Appellate Court and direct that 
it decide the case itself on merits, 4 A,W.N. 294=7 A. 136. p 

(d) Where, before the hearing of the appeal against an order of remand made 

wrongly under S. 662, the proceedings under remand order was com- 
pleted, the appellant all through the proceedings not recognising the 
jurisdiction of the lower Court and not producing his evidence, it was 
held that the appellant was entitled to a correct order from tbe 
Appellate Court. 1887 P.R. 65. Ct 

(#) Where an Appellate Judge makes an order of remand under S. 562, when 
the decision of the lower Court was on the merits of the case, the 
whole proceedings subse<iuent to tbe order becomes null and void. 
The validity of such an order may be questioned on second appeal, 
though no appeal was preferred against the order. 28 0. 324 » 6 
O.W.N. 609. H 



LI, r, 23] Act Y of 1908 (cODE OS' OIYIL EEOCEDTTEE). 


1D41 


G-ENEEAL — {Continued) . 

I. — Appeal — {Cmicluded ) . 

D.— WEONG OBBER OF REMAND— (Oonc^weZedl). 

pecial appeal lies. 

It is an error o£ law to remand a case except in accordance with S. 351, O.P.C. 
of 1859. A special appeal lies from such an order. 6 B.H.O.A.O. 166. I 
pecial Court’s powers. 

In respect to a wrong order of remand passed by a lower Appellate Court, a . 
Court of special appeal has the same powers under Ss. 351, 364 and 
355, C.P.G. of 1869, as a Court of regular appeal. 11 W.R. 228 ; 2 

B. L.R.A.C. 315 ; contra 7 W.R. 326 ; 24 W.R. 20. J 

pecial appeal does not lie. 

A special appeal does not lie from an order of remand apparently made under 
S. 351, C.P.G. , but which should have been made under S. 365, 

C. P.C., of 1859 if the decision on merits was not prejudiced thereby. 

2 W.R. 181 ; 20 W.R. 188 ; 6 W.R. 47 ; 6 N.W.P. 101 ; 7 N.W.P. 193 ; 

6 N.W.P. 114; 17 W.R. 465 ; 13 W.R. 234. K 


E.— COSTS IN APPEAL. 


Costs should not be specially decreed in the appeal against the order of remand 
under S. 562, but should bo left to abide the final result. 12 A.W.N. 
215. • , L 

F.— MISCELLANEOUS. 

appeal lies. 

On appeal a remand was made, to try the issue of Limitation, It was held 
that after the trial of that issue, an appeal on the whole case may be 
instituted notwithstanding the previous appeal. 10 W.R. 336. M 


^0 appeal lies. 

(а) No appeal will lie, where, the appeal being ostensibly against the decree in 

the suit, the grounds of appeal were solely directed against an, order of 
remand passed in the suit. 22 A. 866 ; 22 A. 430. 

(б) The lower Court passed an order returning the plaint for presentation to 

the proper Court. Plaintiff appealed. After “ decreeing the appeal,” 
the Court subseq^uently passed an additional order directing that the 
case “ should be returned for re-trial.” It was held that thi6:was not 
a remand order under S. 562, but an order passed m appeal, against 
the order of the lower Court and that no appeal against that ^der lay. 
3 A, 855 ; 2 A. 357. 0 


(c) An order rejecting a plaint as consisting of two inconsistent claindis being a 
** decree ” was appealed against and the Appellate Court hold^g other- 
wise, remanded it. It» was held that this was not a rema^ und^r 
S. 562 and so no appeal lay. 6 C.L.I. 214. p 


(a) 

(&) 


II,— Effect of setting aside remand order. 

Where on appeal the order of remand under S. 562, O.P.C. by 
Appellate Court is set aside, it sets up the original decree of 
Court. 5 0.0. 301. 

The setting aside by the High Court, of an order of remand 
Appellate Court cannot have the effect of res judicata upon 
that may he urged in appeal on merits. 8 A, 172 = 6 A.W.NJ 
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GENEEAL — (Concluded) . 

HI. — Leave to appeal to the Privy Council. 

(1) Appeal to Privy Council lies. 

An order under S. 562 is ordinarily not capable of being taken in appeal to the 
Privy Council. But if it has the effect of deciding finally the cardinal 
point in the suit, '’then there may be an appeal. 25 A. 629 ; A.W.N. 
(1907), 291 = 5 A.L.J. 57. S 

(2) Appeal to Privy Council does not lie. 

(a) Prom an order remanding a case either for re-trial or under S. 562, O.P.C., 
leave to appeal to Privy Council cannot be granted by the High Court. 
1 A. 726 ; 17 A. 112=22 LA. 1. T 

(5) An order of remand by the Chief Court under S. 562 is not a “final decree*^ 
under S. 595, O.P.C., and no leave to appeal to the Privy Council can 
be granted. 52 P.R. 1907; 1888 P.R. 56; 1 O.C. 205. U 

IV. — Miscellaneous cases. 

[a) The District Judge on appeal remanded a partition case to the lower Court 
for dividing by metes and bounds. The order was wrongly described 
by him as a remand under S. 562. On appeal from the order, it was 
held that the memorandum of appeal must be stamped as an appeal 


from a decree. A.W.N. (1908), 10 = 5 A.L.J. 615. Y 

(6) For injures arising from the misapplication of S. 562, C.P.C., see 1890 P.R. 
63. W 

1.—** Disposed of the suit.^* 

(1) Suit means entire suit. 9 A.W.N. 188 = 11 A. 188; 12 A.W.N. 11. X 

(2) Where a third party’s application to be made a party was rejected by the 

lower Court, the Appellate Court oannot on that party’s appeal re- 
mand the case for re-trial with directions lo make him a party. 9 
W.R. 316. Y 


2.—“ Upon a preliminary point"* 

♦ 1.— Explanation of a “Preliminary point.” 

(a) A “preliminary point” is that point, the decision upon which should suffice 
for the decision of the suit. 2 P.R. 1908 = 12 P.W.R, 1908=96 P.L.R. 
1908. Z 

(&) A preliminary point is a point which is oollateral to the merits of the case, 
the decision upon it in one way puts an end to the case, and in 
another way leaves a subsisting case on the merits. 1 P.L.R. 167 ; 19 
P.L.R. 1905. A 

(c) The words “ preliminary point ” refer to some point collateral to the merits 
which precludes their determination altogether or to some particular 
question, which, though relating to the merits, precludes their general 
determination. 12 O.P.L.B. 15. B 

EXAMPLES. 

(i) Points held to be preliminapy. 

(a) S. 562 applies to a case decided on a point of law on such materials as are 
available, before the parties prove disputed documents or adduce oral 
evidence, 11 0.0. 169. C 
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2, — Upon a. preliminary point — (Continued). 

I.—Explanation of a “ Preliminary point” — (Gonchided). 

EXAMPLES — {Concluded ) . 

(&) Dismissal of suit for want of a cause of action without entering into the 
merits of the case, is a decision on a preliminary point and the Appel- 
late Court may remand the case. 6 M.L.J. 259 = 20 M, 25. D 

(c) Where a suit is decided with reference to some only of several issues framed, 

after recording all the evidence, then it is decided with reference to a 
“ preliminary point.” 27 P.W.R. 1907. . E 

{d) Where, by reason of the decision on one or more of the issues recorded in 

the case, there has been no necessity for the consideration of the other 
issues, then the suit should be taken as dismissed on a “ preliminary 
point,” 8 O.L.J. 159. F 

{e) A suit by a reversioner was dismissed on nhe ground that he had no locus 
sta7id% on account of a valid adoption of a boy by the deceased. It 
was held that this was decision on a ” preliminary point.” 56 P.B. 
1908. G 

(/) An award was objected to on the ground that the arbitrator was interested. 
Overruling the objection a decree was passed. The lower Appellate 
Court held the objection as valid and remanded the case. It was held 
that an appeal lay against the order as it was one under S. 562 after 
setting aside the decision on the “ preliminary point,” 22 M 172. H 

(ii) Points held to be not preliminary. 

{a) A suit determined on a main issue of fact is not one determined on a preli- 
minary point, and so S. 562 will not apply. 4 P.L.R. 157. I 

(&) When a suit is decided on the merits on a particular po^t, that point can- 
not be regarded as a “preliminary point.” In such a case, the 
remand order should not be under S. 562, but sho^d be under S. 566, 
C.P.O. 4 0.C. 23. ' J 

(c) A tenant sued a trespasser for ejectment and damage^ The lower Court 

held that thd tenancy was not proved. On appeal, the decision was 
reversed. It was held to be not a preliminary poi^t. A.W.hT. (1906), 
157 = 27 A. 700. “ J K 

(d) Where lower Court admitted copies as secondary evideihoe without proof of 

loss of the originals, and the Appellate Court reversed the judgment 
and remanded the case on the ground of improper admission of evi- 
dence, it was held, that there was no disposal by the lower Court on 
a “preliminary point,” and so no remand could be made under S. 562, 
O.P.C. 5 M.L.J. 82. V L 

II. — Cases where remand was made. 

Conditions for remand. t 

To justify remand under S. 562, C.P.O. , the decision shc^d have been on a 
preliminary point and not on the merits ; and the '^elusion of evidence 
of fact would not be enough unless there was a :|n:ong decision on a 
preliminary point, 1886 P.E. 46 (Civil). M 

Cases of remand. > 

I 

(a) Where the decision on a preliminary point is reverse^fba appeal, the case 
may he remanded under S. 562, 2 P.L.B. 117. ^ < H 
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2. — Upon a preliminary point [Continued}). 

IL— Cases where remand was made— (Concluded). 

[h) When a case is remanded under S. 562, the only point decided is the 
preliminary point. The other points in the case are open for the 
consideration of the lower Court. 17 A.W.N. 108. 0 

(c) Where lower Court records evidence on all issues, but decides the suit 

erroneously on one issue, without expressing any opinion on other 
issues, a remand order can be made. 16 M. *207. P 

(d) Where a suit was dismissed as having been brought in a wrong Court 

(Revenue Court), the Appellate Court should remand the case to the 
competent Court for disposal on its merits. 5 A. 438 ; 10 A. 31 ; 6 A. 
378 ; 6 A. 410. Q 

(e) On the dismissal of a case on a point not arising under the section under 

which it was instituted, the Appellate Court may remand it for trial 
under the section. 10 W.R. 438. R 

(/) Omission to try the second issue is a good ground for remand, when the 
decision of the lower Court on the first issue was reversed in appeal. 
3 B.H.G.O.C. 79. S 

(g) Where the lower Court frames issues and records evidence but decides the 
suit on the basis of some of the issues alone, leaving the others un- 
decided, then a remand can bo made under S. 662. A.W.N. (1905), 
169=2 A.L.l. 685 = 27 A. 691. T 


IIL- -Cases where remand was not made. 

(а) If the decision of the lower Court is not on a preliminary point, no remand 

could be made under S. 562, C.P.O. 6 P.L.R. 67 ; 2 P.L.R. 185. U 

(б) Where the decision was not on a preliminary point, an Appellate Court 

should not proceed under S. 562 but should proceed under S. 666 or 
S. 668, C.P.O. 1 A.W.N. 147. Y 

(c) Unless the case is decided in the lower Courl on a preliminary point with- 
out evidence on other issues, the Appellate Court connot remand it 
for a second trial. 20 W.R. 148. W 

[6) Where an issue is an integral and vital part of the plaintiff’s suit and not 
a mete preliminary issue within the meaning of S. 662, C.P.C,, an 
Appellate Court ought nob to remand the suit, bub should call upon 
the lower Court to return findings on other Issues and should itself 
decide the case. 30 M. 203. X 

(e) On the ground that the lower Court failed to try one of the issues, a case 

cannot be remanded for re-trial on fresh evidence. The Appellate 
Court is bound to decide the case itself under S. 363 of C, P. C. of 
1859. 10 W. R. 469 ; contra see 10 W. R. 236. Y 

(f) A District Munsifi returned a plaint under S. 57, 0. P. 0., for presentation 

to the proper Court, On appeal, the Munsiff’s order was reversed and 
the case remanded to him for disposal on merits. It was held that 
this was not an order under S. 562, 0. P. 0. R. A. R. No. 74. Z 

But in 1 0.0. 172 apparently the Judges held that it was an order under 
S. 562. A 
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Z— ** Upon a preliminary poinf'--(Co>icluded). 
lV.--Case5 decided on merits. 

(^-) Where a ease was decided on merits, tho Appellate Court cannot remand 
It under S* 562 for decision on a preliminary point. liK)2 P.R, 48. B 
(h) Whore a Lower Court found tho suit barred by limitation and also heard 
tho suit on tho merits and dihinissod it, and where tho Appellate Court 
reversed tho decision on limitation, it cannot remand the suit for re- 
trial. 1 W. R. 82 ; 21 W. K. 413. . C 

(r) Suit decided nn merits and not on a preliminary point, cannot bo remanded 
under S. 502, C.P.O., but fresh issuos should bo farmed and directed 
to be tried undor S. 66G, C.P.G. U.B.U. (1RD7 1901), 807. D 

{(i) On an appeal against tho refusal to sot asido an ex parte decree under B. 108, 
C. tho case was romandod. It was held that there could bo no 
remand undor S. 562 as tho lower Court arrived at tho decision, on 
the merits. 7 O.L.J. 879. E 

{/) When on appeal, the Court hold that there was misjoinder, it ought not to 
remand the case undor S. 562, when tho ease was decided by the 
Itjwer Court an merits. 2 P.L.H. 139, F 

V.-'-Cases of remand on account of the exclusion of evidence. 

(а) S. 562 applies not only to a case where tho lowur Court has expresely 

excluded evidence Imt hIho to oases whore the parties wore or might 
have been misled into tho belief that further evidence was not necon- 
sary owing to the ( -mirt considering one isau<» only. 10 A, 289, G 
{5} Where the lower Court considering tho dooumentary evidence suffloient 
refused tho oral evidence tendered, and the lower Appellate Court 
reversing the decree, refused to all the produotion of fresh evidence 
before it, the High Court set aside the proooodings of both Courts 

and remanded the cann for a fresh trial to the lower Court* 14 A.W.N, 

190 17 A. 29. H 

And the denree ie reveraed in appeal.*' 

Heoasiltar for aiprett veyemal. 

(rt) The order of remand, implies a reversal of the lower Oourt’e deoision, 7 
W.R. 62»; 12 W.E. 112. I 

(б) In a suit for declaratory decree of title to two plots of land, the lower 

Court dismissed the suit for want of jurisdiction. The Appellate 
Court upheld the decision with respeot to one land and reversed and 
remanded under B. 662 with respect to the other. Ou appeal from 
the order, it was held that S. 562 was irtappUoable, as t^l^e Judge did 
not r$mMi f/tedeorM of the lower Court upon a preliminary point, hut 
upheld it to tome extent and reverted \%mlyinparL 149 P.W.E. 
1908. ^ 

(o) Before remanding a ease for trial, under S. 562, the Appellate Court should 
oonslder whether the Andtng of the lower Court on a queetion of 
limitation wae right or not. 11 B. 668. H 

(d) On appeal from a deoree based upon an award, the partiee agreed to refer 
again to arbitration. Nothing oame out of it. Under euoh olroum^ 
stanoii the mcand to the £jower Court under 8. 552 for disposal on the 
merits wss oorreel. A.W.N. (1905}i 164, h 



1046 


Act Y of 1908 (code OP CIVIL PBOCEDLEE). [0. XLI, r. 28 

3. — **And the decree is reversed in appeal ** — (Conclitded). 

{&) Where a preliminary issue as to the right to bring a suit was decided 
against plaintiff by the Lower Court, it was held that the Appellate 
Court had no right to remand the case for being tried on its merits. 
10 W.R. 411. ® 

it thinks fit:* 

Court’s exercise of discretion. 

(a) Where the Lower Court takes evidence buTj decides the case on a prelimi- 

nary point without deciding on merits and where on appeal it is re- 
versed, the Appellate Court is not bound to remand the case, but de- 
cide it itself if evidence is sufficient. 2 M. 96 ; 10 W.R. 378, N 

(b) Where the decision on a preliminary point was reversed, the Appellate Judge 

rightly remanded the case, as the evidence on record was insufficient 
for decision on merits. 17 W.R. 466. ^ 

5.— Remand:* 

I.~General. 


(1) Application of S. 25, C.P.G. 

The question whether S. 25 of the O.P.O., has application to a case remanded 
under S. 662, C.P.C., was left open.* 5 O.L.J. 611. P 

(2) Remand can be made. 

(a) The Privy Council may remand a case for taking fresh evidence. 3 C. 646. Q 

(b) Where an appellate Court dismissed an appeal on a preliminary point and 

the Court of second appeal reversed the decree ; it should remand the 
appeal for hearing on its merits to the lower Appellate Court, under 
Ss. 562 and 582, C.P.C. 1887 P.R. 98. R 

(c) Where the decision, of the lower Court was given on the oath taken by one 

of the defendants with regard to one particular matter, the case was 
remanded by the Appellate Court under S. 662 for the decision of ft 
number of issues framed but not decided by the lower Court. 1898 
4 P.R. ^5, S 

(d) The Privy Council held that the referring of a certain matter by the High 

Court to the lower Court for decision was tantamount to a remand 
under S. 351, C.P.C, of 1859, for the decision of certain issues. 2 B.L. 
R. (P.C ) 72:^11 W.R. (P.C.) 33 = 12 M.I.A. 496. T 

(3) Remand cannot be made. 

(a) Declaratory decrees being a matter of discretion, a suit of such a nature 

should not be remanded as it will generally entail great delay and ex- 
pense. 4 0. 190= 3 C.L.R. 31. 0 

(b) S. 662, C.P.C., has no application to a case when the appeal is against an 

order returning a plaint for presentation to the proper Court, IX 
A.W,N. 165. ‘ Y 

(c) Where the evidence on record was sufficient, the fact that the lower Appel- 

late Court decided the case on a preliminary point, will not entitle the 
High Court to remand the case under^S. 662, C.P.C. 2 A.W.N, 104 ' 
9 A. 147=6 A,W.N, 326 ; 5 A. U ==,2 A*W.N. 167 ; 2 A.W.N. 46. W 
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** tlemand'^ — {Continued), 

1 ,-^(leneTal'--(C(moh(4ed) , 

(d) In a suit for mesns profits for three years by one brother against another 
for enjoying certain lands including plaintifiE^s share in them, the Court 
instead of deciding the amount of mesne profits decided that enjoyment 
of the v^hole property should be given to plaintiff for the next three years. 
On appeal to the Privy Counoil, Their Lordships refused to remand the 
oase, as substantial justice was done to the parties though somewhat 
in a rough sort of way. 0 O.W.N. 698. X 


U.— Powers of remand. 


(X) 0eneral* 

(a) It does not follow that because the lower Appellate Court could have re- 
manded under S. 569, it is precluded fconn making a remand under 


S.566, 19 A.W.N.2. 


Y 


(b) An Appellate Court hag power to make an order under Ss. 562 and 566^ 
O.P.C,, and in order to give full effect, it becomes necessary in certain 
oases to send them back to the lower Court, 21 A.W.N. 89 m(28 A, 

^ 167, 21 

(2) Powers when to be exercised. 

(а) In order to spare the higher Courts the trouble of remanding oases, Courts 

should always decide all issues in the oase. 10 M.I.A, 4 i76m6 W.B. 
(P.C.) 68. ^ A 

(б) If all issues are not* decided, the Privy Counoil will remand the oase for 

their decision. 11 M.LA. 25. B 

(o) There ia a power to remand a oase, when the Appellate Court reverses an 
order refusing to set aside an ex decree. Hence there is a power 
of remand when the Appellate Court allowe an appeal from an $x parte 
deoree, on the ground that there ought not to have been an ex parte 
decree. 1 M.L.T. 268-16 M.L.l, 80 H. 0 

(d) A oase may be remanded lor trial on its merits, where the lower Court 
omitted to deoide on a point laid down by itself, 2 186» 2nd 

Ed,, 178. B 

(s) An Appellate Court can remand for taking fuller evldenoe when the lower 
Court on Insuffioient evidenoe as to the decree being alive, orders 

execution. 8 W.B. 276. B 

(/} Where a judgment of the lower Appellate Court does not satisfy the 
requirements of 8. 574, 0.P.O., a remand order should be made under 
S. 562 read with S. 58T. 0 A.W.N, 178 ; 2 A.W.N. 158 ; 9 A. 26-6 
A,W.H. 284; 6A.W,N, 985; 6 A.W.N. 171; 4'A,W,1I. 09; and 8 
A.W.N. 61. W 


(8) Powm not to be exerotiod, 

(а) An Appellate Court has no power to rtmand a oase except under the provl** 

tions of S, m, 0,P.0. 8 0, 928. B 

(б) Except as provided In S, 562, no Appellate Court can remand a oasr tor a 

seoond decision. 188 P,B. X908, H 

The High Court will not Inepecdal appeal remand a osee where there has 
been a finding by the X>iikidol Vudge on the only issue framed by him, 
though he had omitted to JM on another issue raised before the 
DisIHot Hunilff but not oalM foe by either party on appeal, 2 
B.H.0, 84, ihid 14,^88, I 

mo 
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5. — “ Remand ’ ’—( Contwmd) . 

II, — Powers of remand — {Goncluded). 

(d) Where a case was duly tried on its merits, it is wrong to remand it under 

S. 352, O.P.O. of 1859, for a fresh trial. 2 B.L.R.S.N. 13 = 10 W.B. 
388. ^ 

(e) Where the appeal is as to costs only, the Appellate Court has no jurisdiction 

to remand the case for trial on its merits, 4; N.W.P. 20. K 

(/) Where no ‘ decree ’ has been passed by the lower Court and the appeal 
being under S. 588 (6), O.P.O., the Appellate Court cannot remand 
under S. 562, C.P.C. 1396 P.B. 59. 

III.— Inherent power to remand. 

Principles. 

(a) Apart from Ss. 662 and 566, the Chief Court has power to remaud a case for 
rectifying errors, omissions and defects, which, unless so rectified, 
would result in serious miscarriage of justice. 1904 P.B, 91. M 

(5) Apart from S. 662, O.P.O,, a Court has power to remand a case on good 
cause shown for justice being done between parties. A case disposed of 
under S, 168, O.P.C., may be remanded but no new evidence can be 
taken by the lower Court. 13 W.B. 464 ; 3 B.L.B. Ap. 91, H 

EXAMPLES. 

(a) Apart from Ss. 562 and 566, O.P.O,, the High Court has powers to remand 

an appeal case for hearing on merits when it was disposed of at an 
advanced date without notice of the advancement to the appellant. 
14 A.W.N. 19, 0 

(b) For failure of the lower Court to hear the arguments of the pleaders before 

deciding, the High Court has inherent powers to remand the suit to 
the lower Court for a fresh decision according to law. 5 P.L.B. 1905, P 

(e) In the lower Court an application was made to examine a certain witness, 
No order was made on it. It was held that the Appellate Court can 
remand to the lower Court to entertain the application, though no 
remand section of the O.P.O. of 1869 applied to the case. 18 B.L.B. 
247 (note) = 12 W.B. 317.’ Q 

(d) Apart from rule 23, the Appellate Court has inherent power to remand a case 

for re-trial where the oase was disposed of sx jparie on the evidence of 
the plaintiff alone. 10 M.L.J. 61 = 23 M. 446. E 

(e) When an Appellate Court omitted to give judgment specifically on a point 

at issue between the parties, the oase was remanded for fresh decision 
and decree. (1877), Select Case, Part X, No 67. S 

(f) When, at the hearing of an appeal, the Appellate Court considers that a 

person should have been made a party, it should remand the case and 
direct the lower Court to add him as a party and decide upon the 
fresh issues that may be framed. 18 A, 832. ^ 

(g^) A suit was dismissed as barred by limitation, owing to the lower Court 
having held a particular view, as regards pla!nti£E*s conduct. On 
appeal, the correct view, being btougbt to Their Lordship’s notice, the 
case was remanded for a fresh finding; On^ tfiepowait;. X8 B* 250* tf 
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* ‘ ffemand ' Cmitinmd), 

IV.— Remand to Revenue Courts. 

(а) The adjudication by a Collector on a rent suit is a decree ” and where a 

District Judge on appeal romandud such a case to the lower Court 
under B. fi62, the order is appealable, 26 IVl, 618^13 M.L.J. 296. Y 

(б) In a rent suit the Revenue Court dismissed Jt on the ground that it had no 

jurisdiction. On appeal the District Judge remanded it to the Revenue 
Court for trial on its merits. It was held that the order of remand 
was right. 4 0.0. 261, W 

(c) Under 8. 100 of the N.W.P. Rent Act, S. 662, O.P.O., becomes applicable 

to an appeal to the District Court from a Revenue Court. So, an 
appeal will lie against suoh a remand order to the High Court. 16 
A, 876. X 

(d) Under N.W.l*. Tenancy Act in remanding the ease under S. 662, O.P.O., the 

Appellate Court should direct the lower Court to pass the order which 
it should have passed in the Urst instance under S. 202, N.W.P, 
Tenancy Act. A.W.N. (1905) 46~.2 A.L.J. 176. Y 

(e) Where however no order under B. 662 could be made, as, wheu the decieion 

did not turn on a preliminary point, the Appellate Court itself should 
pass such an order. 27 A. 107* % 

V. Cl rounds for remand, 

(i) GROUNDS NOT PROBKR. 

Pleadings* 

Where there was a defect in pleadings, the Appellate Court cannot remand the 
case. 8 B.L.R.A.O. 283 ; 19 W.R. 140. A 

Parties. 

On the ground of defeot of parties, an Appellate Court oannot remand a suit to 
the lower Court, under 8. 662, C.P.C, 1 Bom. L.R. 869. B 

Witnetses. 

Where a plaintiff had a full opportunity to present his ease completely before 
the lower Court, it is manifeetly dangerous for an Appellate, Court to 
remand the oaie for what may be practically a re4dal ; such a remand 
is certainly a case of material irregularity. 1 L.B.R. 148. C 

Undervaluation 

A pre-emption suit was undervalued, and in the speoial appeal, the High Court 
refused to remand the oase to enable plaintiff to make up the deffoient 
stamp-duty. 14 W, R, 196. 0 

Uooal enqiuiry- 

For the purpose of looal enquiry, a case ought not to be remanded by an appel- 
late Court. Harsh 121 « 1 Hay 260. B 

Part of a case. 

An Appellate Court oannot remand under B. 662 part of a case against one de- 
fendant and dismiss the appeal at against the other defendant. 1892 
P3. 8. f 

dudgnitiit* 

(a) Mere oooasional obscurity In the Judgment of the lower Court is not a 
proper ground for remand# 25 W« E. 276* 0 

, (5) The tact, that the lower Court’s decision was given on a day when the 

Oom^t was otosed, dose not neoessitate a remand# 1 Hay 197« M 
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5 . — ‘^Remand ** — (ConimtLed), 

V.— Grounds for remand— (CcwMjZ^^ded). 

(li) GROUNDS PROPER. 

(а) Omission to deoide material issues and deciding suit on point not in issue) 

are proper grounds for remand for a fresh decision on the merits. 2 
B.H.C. 313, 2nd Ed., 267 ; 2 B.H.C. 323, 2nd Ed., 306 ; 2 B.H.O, 385, 
2nd Ed., 317 ; 2 B.H.C. 341, 2nd Ed., 323 ; 2 B.H.O. 386, 2nd Ed., 363 ; 
1 Agra 10 ; 1 Agra 262 ; 1 Agra Rev. 1 ; 2 Agra 61 ; 2 Agra 106 ; 2 Agra 
110 ; 3 Agra 99; 3 B.H.O. A.0. 160; 4 B.H.C.A.O. 26 ; 4 B.H.O.A.O. 
43;26W.R.38. I 

(б) Defendant has the right to have his witnesses summoned and examined ; 

where this was refused by the lower Court and the lower Appellate 
Court did not notice the objection of the defendant on that score, the 
High Court on special appeal remanded the case for fresh hearing. 
22 W.R. 296. J 

(c) Where, on account of the inefdciency of the legal advisor of the plaintiff, 
his witnesses were not properly examined, the case was remanded by 
the High Court for re-trial. 24 W.R. 232. K 

VI.— Objection as to remand. 

Objection when to be taken. 

Unless objection to the remand order is taken in the memorandum of the 
second appeal, its validity cannot be questioned at the time of hearing. 
15 A. 119 ; 18 A. 19. L 

Objection in regular appeal. 

Order of remand for a second decision is illegal, if the suit is not disposed of on 
a preliminary point. 5 C.P.L.R. 116 ; 6 O.P.L.R. 77 ; an objection to 
such an order could be taken in regular appeal though the order itself 
might have been appealable. 5 G.P.L.R. 116. II 

Objection in special appeal. 

The objection that the case was improperly remanded may be taken in the 
special appeal from the decree, although a special appeal had been 
preferred from the order of remand. 13 B«L.B. 198 » 21 W.R. 326 ; 13 
B.L.R. 200 (note) = 13 W.R. 107. K 

Vn.— Effect of remand* 

Where an appeal is remanded in part, the appellant is entitled to a return of a 
proportionate part of the Stamp duty paid by him. B.D.B* Bup. Vd. 
511=6 W.R. Mis. 65 = 1 lud. Jur. N.S. 401 ; 11 BX.R. 872 (note.) 0 

VIIL — Irregular and illegal remand. 

Irregular order. 

(а) A rtmand, under S. 662 on the ground that the deposition of witnesses be- 

fore the lower Court did not contain the usual certificate, is irregular. 
Such an irregularity is cured by S. 578, O.P.O., and does not ipso 
vitiate all proceedings after remand. 2 O.L.IT, 496. p 

(б) An order of remand under S. 662 made when the decision was not on a 

preliminary point is only erroneous— not capable of making the sub- 
^ sequent proceedings void ; unless owing to the remand there has been 
a wrong deoision: affecting idie merits of the ease* d’OX.iT. 71. (I 
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5.—“ Remand ** — {Oontmvsd), 

VIII.— Irregular and illegal vemand^^iConclitded), 

(e) An order of remand not siriotly in aooordanoe with B. 562 would amount to 
an irregularity covered by S, 578, O.P.O. 11 C.W.N. 880. R 

(<f) For an irregularitly in recording evidence, the case should not be reversed 
and should not be remanded to the lower Court under B. 562, C.P.O. 
1896 P.R. 45. S 

(a) The lower Court decided a case on merits, but on appeal it was remanded 
under B. 562. An appeal against the remand order was preferred, and 
the Chief Court holding that the remand order was wrong, decided 
also the truth of the fact about which the remand order was made. 
1898P.R. 56. T 

Illegal order. 

(a) A remand made under; S. 562 without reversing the decision of the lower 

Court is illegal. 8 P.L.B. 85. V 

(b) Where the Appellate Court raised issues on the whole ease and after talcing 

the evidence offered, decided them all, and then remanded the ease 
under S. 562 reversing a inding of fact ; it was held that the whole 
prooedure was illegal. 1 Bom. L.E. 72. V 

(c) Where the lower Court reoorded its finding on an issue on the evidence 

tendered by parties, it it ill^al for the Appellate Court to remand for 
taking fresh evideime on the issue. 8 O.r.It.R. 181. W 

(d) A remand for adding certain persons as parties is ill^al. 1 A.W.itT. 40. X 

(e) Where, on the ground of the delect of parties, a remand is made under 

8. 562, the High Court will reverse it and direct the lower Appellate 
Court to dispose of the appeal* 1 Bom. L.B. 29. y 

if) An order dismissing a suit for default of appearance is not a * decree * and 
BO no first or eeoond appeal Ilea. In such a case an appeal was taken, 
and the Appellate Court set aside the order and ordered the lower Court 
to try the case. It was held that this was not an order under the 
remand leotions of the Code and that, the oaee not being an appeal* 
able one, tbe Appellate Court bad no Jurisdiotion to pees such an order. 
290*60. Z 

Ef eot of m Illegal order. 

(a) A remand order under S. 56S, O.P.C., when the lower Court had decided 
the case on its merits, is illegal. It is not a mere irregularity. Even 
when the plaintiff was not prejudiced, the High Court has power to 
interfere with such a remand. Even if there be waiver on the part of 
the plaintiff, the illegality is not cured. 4 M.L.T. 479 »» 82 H. 88. A 
{b) Where the case is not decided on a preliminary point, no remand under 
E. 562 could be made. Xf it is so made, on app^ from that order, 
the High Court can s^ aside the order and direct the lower Appellate 
Court to try the appeal. 1 FJ 4 .B. 8X4. B 

(c) Where the remand order is clearly illegal, consent of parties would not 

make it legal. Per Moores J, 0 

Where the remand order is illegal, Ite delect can he cured by tbe consent of 
pavUei. Per Subrammiya Iper, J. XdM.LJ. 286-i28M.487. B 

(d) XI a suit had not been dispoied of on a preliminary point, imd a remand is 

made nndm E» 562, euoh a rmimd order and all subsequent prooeed** 
am wBro vkm end IBsgaX* XO A.W.H. X88«*X2 A* 6X0; XX 
A.W.M.X0T;2A,WJr.#|»M. XI A*W4>r.l06j7 A.W,K.»24. B 
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5 .—“ Remand”— (Contmited). 

IX.— Second remand. 

Second remand. 

(а) An Appellate Court can remand a second time on account of defect, error, 

or irregularity in the decree, 'which affect the merits of the case or the 
jurisdiction of the Court. 5 M.H.C. 313, F 

(б) There should be no second remand where the Lower Court had not fuliy 

carried out the orders of the High Court on remand, but had sub- 
stantially tried the case fully on its merits. 8 W.R. 503, G 

Form of the second order for remand. 

When mahingca second remand, the Appellate Court should state the reasons 
for it, i.e., in what way the lower Court failed to carry out the reg^uire- 
ments of the first order. W.B. (1864) Mis. 39. H 


X.-— Powers of the Courts after the remand order. 

(1) Jurisdiction. 

Where a remand is made to the Lower Court to record reasons for its judgment, 
the successor to the Judge of the lower Court, has no jurisdiction to 
entertain it. * In such a case, the parties should apply in the Appellate 
Court for an order to try the case de novo, 1 Ind. Juris. N.S. 101 ; 6 
W.R. 124; 2 W.R. 276. I 

(2) Successor of the Judge who passed the order of remand. 

(а) An order of remand is final so far as tlfe purpose of the remand goes, and 

cannot be set aside by the successor of the Judge who made it, 14 
W.R. 285. 3 

(б) Because a remand under S. 562 was irregularly made by Mr. K, Judge of 

the Appellate Court, it is not open to Mr. P, the successor of Mr. K, 
on appeal against the revised decree, to decide again the preliminary 
point which was disposed of by Mr, K. 1 A.W.N. 56 = 3 A. 756, K 

(3) Lower Courts should strictly conform to the order. 

(a) Where the Privy Council made an order of remand, the High Court cannot 
go behind the order and re-open the whole case. In such a case so 
much of the decision of the High Court whioh re-opened its own 
previous decisions should be set aside. 25 W.R. (P.C.) 157. L 

(&) Where the order of remand is for the trial of a particular issue or point 
under Ss. 351 or 354, C.P.C. of 1859, the lower Court cannot proceed 
on other issues or points. 7 O.L.R. 103; 24 W.R. 330; 22 W.B. 
207. H 

(c) Where a case is remanded for trial “on its merits,** it shuts out objections 

regarding limitation or resjudicata, 24 W.R. 338. H 

(d) Where the remand is fora “ re-trial*’ the whole case is opened again de novo^ 

and the plaintiff may prove his case in any way he could, 21 W.B, 7. 


CONTRA. 0 

(а) Where the remand was for the trial of a particular issue, and in the ooutse 

of that trial the lower Court finds also something else, this additional 
finding was not opposed to the order of remand, 10 W.R. ^89, p 

(б) Where a case was remanded for re-oonsideration, on the evidence of all 

points except one, the lower Court cannot allow the finding with 
respect to that point, to remain unchanged, if it finds that its finding 
on that pomt had been erroneous, 24 W.B, 816, Q 
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Remand (ConcZz«2(?d). 

X.— Powers of the Courts after the remand order— (OoncZwoItfc?). 

(^) Alteration in law. 

If the law is altered by a Full Bench ruling since the oa&e was remanded, the 
trying Court should take it into consideration. 11 W.B. 227. R 

(5) Evidence. 

in) A case having been remanded under S. 662, O.P.Om for decision after the 
evidence of certain witnosHea had been recorded, the Judge oorreotly 
refused to receive new documentary evidonoo. S.O. 69. S 

(b) Where a case decided on a preliminary point was renaanded on appeal, the 
lower Court oan take again the evidence from the defendant who had 
appeared in the original trial; ri /or^ion, f rom a defendant who had 
not appeared. B W.E. 2B5. T 

XI.- Notice after remand. 

Where an order of remand is made, the appellant is not entitled to notice from 
the lower Court, intimating the date on whioh the case will be taken 
up. 4 N.L.R. 106. U 

XU.— tower Court’s powers of delegation. 

(а) ’The Court to whioh remand was made must try it. It has no power to 

delegate. 19 A.W^N. 137. V 

( б ) Where, on appeal from the deoieion of a District Judge on a preliminary 

point, the High Court reversed the deoinion and remanded the case 
for trial on merits to the District Judge, it is not only ulWa t*irss but 
illegal on the part of the Dietriot Judge to transfer the case to a 
Subordinate Judge. 10 M.L.J. 288. W 

d.— ** The case.*' 

(rt) It is illegal to remand only a portion of the suit, under S. 662* O.P.O. 27 

A. 168. X 

( 6 ) Part of a deeree oaunot be remanded to the lower Court for fresh trial. 9 

Bom. Ij.K. 966. V 

“ May further direct* * . .shall be tried." 
f rial of tiauis teamed* 

Where no issues have to be framed, but only such of the issues as the first 
Court left entirely undecided are to be determined, a remand under 
8. 662 is proper. 6 A.I 4 .J. 14*^* A.W.N. (1908), 10»80 A. 68 . Z 

Trial after local lnveati|ation. 

An Appellate Court ie not competent to remand a case for re-trial after a local 
investigation. W.B. (1884) 888 . X 

Te the Court" 

The remand should be made to tbe Court which first disposed of the snit. 19 

B, 808* » 

S .— And the evidence. . . .original Mai." 

A iuooewiot of a Judge making a cemand fo Justified In respecting the opinion 
and Judgment of the Judge npon IhiHsaifting evidence. U W.E. 880.0 
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Subject to all Just exceptions,'" 

Where a Court sets aside its ex parte decree, takes fresh evidence, admits also 
the evidence taken before the ex parte decree, and finally decides the 
suit, the Appellate Court should enquire whether, independently of 
the evidence originally recorded, there was sufdcient evidence to 
justifiy the decree. 8 W.B. 499. D 

24. Where the evidence upon the record is sufficient^ to 

Where evidence Appellate Court to pronounce judg- 

on record sufficient, ment, the Appellate Court may, after resettling 

may determine case the issues, if necessary, finally determine ^ the suit, 
finally. notwithstanding that the judgment of the Court 

from whose decree the appeal is preferred has proceeded wholly upon 
some ground other than that on which the Appellate Court 
proceeds.^ 

(Not e». 

Old Act. 

This rule corresponds to S. 665, O.P.O. of 1882. 

Difference between the old and the new Acts. 

For the words “when’*, “case”, “gainst*’ and “made”, the words 
“where”, “suit”, “from” and “preferred” are respectively sub- 
stituted in this rule. 

(General). 

AppUcahility of the rule. 

Ss. 566 and 666 are not applicable to second appeals so as to enable the High 
Court to determine questions of fact. The High Court must merely 
remit issues for trial to the lower Appellate Court. 9 A. 147 » 6 A.W. 
N. 325 ; 6 A. 14=2 A.W.H. 167 ; 2 A.W.N. 104. B 

“/s suWcientJ" 

Sufficiency of evidence. 

Where parties had an opportunity to adduce such evidence as they oonsidet 
sufficient for the decision of the case, the evidence ought to he hdd 
sufficient under S. 853, C.P.O. of 1869 to enable the AppeUate Court 
to pronounce a satisfactory judgment, 16 W.R. 211. |* 

Unwarranted inference. 

Reversing the decision of the lower Court by the lower Appellate Court, with- 
out going into fresh evidence but merely presuming collusion, not 
warranted by the evidence on record, is wrong. 10 W.R. 461. 0 

2.--*Tinally determine," 

Appellate Court should finally determine. 

(a) When the lower Court decided a suit against; plaintiff on the question of 
jurisdiction and also decided it against him on merits, and where the 
Appellate Courts affirmed the lower Court’s decision on jurladictton, 
it should also decide the suit on its merits, as the evidence was suiSdl 
ent, 6 A. 440^. g 
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* *PinBliy determine * * — (Oon cUtded ) . 

(6) Where, in a deolaratory suit, the lower Court failed to compute the pleader^a 
fees, the High Court on appeal exercised the discretion given to 
it under S. 506 and fixed a reasonable fee* 4 M.L.J* 181* I 

Appellate Oourt should not remand* 

(a) Where the decision is on sufEoient evidence, the Appellate Oourt should not 

remand the case. 14 W.B. 60. J 

(6) Where all the evidence has been taken and the case decided on a prelixni* 
nary point, no remand should be made. 23 W.B. 224 ; 10 W.B, 374 ; 
0 M. 366. K 

Has proceeded whoHy . . . .AppeUete Court proceeds. 

(fi) The Appellate Court will not remand a case for re -trial on a point not raised 
in the lower Oourt, if the evidence already recorded is sufficient to 
enable the Appellate Court itself to decide the point. 12 B.H.O* 23. h 

(b) Where a Court after taking all evidence dusposes of it on a point other than 

a preliminary point without deciding the others, and where the Appel* 
late Court reverses the decision on the point, it should proceed under 
S. m and not 662, C.P.O. 6 M.Ti.J. 20. M 

26. Whore the Court from whoHO docro<i tho appeal is pre- 

Where Appellate oiiiittod to frame or try any issue, or to 

Court m»y ireme i». dotormiiie any (niestion of fact^ which appears to 
for trial to Oourt the Appellate (ourfc essential 2 to the right deci- 
•ffwaf*'^***^*^*' merits, the Appellate 

(’ourt may, if necessary, frame issues® and refer 
the same for trial ^ tu the dourt from whose decree the appeal is 
preferred, and in such ciwo shall direct such Court to take the addi- 
tional evidence required,® 

and such Court shall proceed to try such issues 7 and shall re- 
turn the evidence to the Appellate Court together with its findings 
thereon and the reasons therefor. 

(Note*). 

Old Act. 

Thit ruta oorraaponda to S. 808 of tha old Ooda. 

Dlsttnatimt. 

(1) For tha worda *• If," and " m»d»,” tha wotda ".whata," " fwn," 

and “ pcafartad," aca raapaotivaly lubatitutad, 

( 2 ) Than aratoma olbat alight varhal ofaangaa. 

(8) Tha vrorda " and tha naaoaa thanlot" in the pnaant tola an new. 

(Oeneral). 

AnMlMdtHIlFofthtnil*. 

(«) S. 8M, O.P.a. of 1800, niatiag to tcial of additional Imbm ii ool]’ appU- 
oaUa to ngnlar appaais. ? W.B. 830; M W.B. 90. M 

188 a 
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(General) — (Continued) . 

(h) Ss. 565 and 566 are not applicable to second appeals so as to enable the High 
Court to determine questions of fact. The High Court must merely 
remit issues for trial to the lower Appellate Court# 9 A. 147 — 6 
A.W.N. 325; 6 A. 14=2 A. W.N. 157 ; 2 A.W.N. 104. 0 

(c) It does not follow that, because the lower Appellate Court could have 

remanded under S. 562, it is precluded from making a remand under 
S. 566. 19 A.W.N. 2. ^ 

(d) The power of the High Court to remand for further consideration of the 

evidence, was limited to and defined by Chapters 41 and 42 of C.P*C. 
of 1882. 16 M. 299 = 3 M.L.J. 160. Q 

(e) Where remand was made to a Court which bad no jurisdiction to 

wrong Court) all the proceedings were nullified. 24 W.R. 353. R 
(/) Where in the opinion of the Appellate Court evidence is insufficient, it 
should proceed in the manner stated in Ss. 364 to 867, 0.P*0. of 1859» 
15 W.R. 314 ; W.R. (1864) 296. S 

(g) Where a Court referred the matter in dispute to a Commissioner for taking 
evidence, and acted upon it rejecting further evidence offerred by the 
parties, the Appellate Court should not remand the case under S* 562 
but should have aoted either under S. 666 or 668, C.P.O. 1 Bom* L.R* 
110. T 

No remand should be made. * 

(cr) Where the issue of minority of a defendant was, for the first time, raised 
in appeal, the case should not be remanded to the lower Court for 
enquiry. 2N.W.P. 28. tJ 

(6) Where a finding alone is to be given by the Appellate Oourt^on the evidence 
on the record, it is wrong to remand the case for re-trial. 9 W.R. 
106. V 

(c) Where a ground of appealois not touched by parties in argument, the Court 

is not at fault if no decision is given upon it. But if the point i« 
argued and the Court fails to5?deoide the point, the remedy is by way 
of review of judgment. In either oase, the omission is a ground for 
romand on appeal. 16 W.R. 296. W 

(d) Where the case as argued in appeal is inconsistent with the plaint, the suit 

should be dismissed. But where the plaint can be reconciled with 
the arguments and the evidence adduced, the Appellate Court should 
decide it and not remand it under B. 364, C.P.O* of 1869. 24 W. 
R. 121. X 

Remand by the Appellate Court. 

(a) An Appellate Court, as a Court of equity, has power to remand a oase for 

trial on its merits, where the lower Court had tried erroneous issues. 
1 O.L.R. 431. Y 

(b) Where no issues have been settled in a suit, the High Court will remand the 

oase for re-trial. 2 N.W.P. 138. Z 

Powers of Appellate Court after remand. 

(a) By remanding under B. 666, the Appellate Court is not to be taken as 
having determined the appeal. After the return of the findings on 
' issues remanded, the Appellate Court should consider the whole* 8 
p^IaR. ao, X 
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((ienera!)— 

(6) When an appeal ir Hont down to a lower Court on remand and when the ro- 
oorde have not been returned to iho remanding Court, the latter ought 
not to dismiHH the appeal lor default of appearance of parties. 90 1*. 
3j.H. 1900. B 

Power of Court to disregard findings. 

On second appeal a Judge of the High Court made a remand order under 
B. 56ft (rule !2ft) and when the fresh evidence came up, the second appeal 
was posted before another Judge. Lt was held that the second Judge 
may disregard the now finding, if ho oonsiders the remand order uu- 
nocessary. H A.W.N. 97 16 A. !10C. C 

Buty of the Appellate Court after the return of the findings. 

On the findings on issues «*n remand to the lower Court, the duty of the 
Appellate <It)urt is to examine the correetness of the findings, to form 
its own opinion on the eviuenoe and record reasons for its findings. 
19 B. 651 ; iiO M. 4U6. J) 

Power of party to raise new issues. 

A party, who has f>btained on HtM'ond appeal a remand for a fresh deoisiou on 
specific issues affecting the merUH of the case, is not at liberty to raise, 
for the first time, an uiijeotion to the jurisdiction of the first Court iu 
a subsequent sottond appeal to the Chief Court. P.B. 64 (Civil). K 

0 miHed to frame.. ,, guest ioa of fact*^ 

Oeneral. 

(rt) The object of romatid under B. Uol, C.r.C. of 1H69, is not to try issues ou the 
evidence already taken but for taking fresh evidence on issues. 10 
W.E. 944. P 

(6) Whore a new issue hm to be tned, no remand order should he made under 
B. 669, O.F.C., but remand may be made under 8. 606, C.P.0. 17 M. 
187 ; 1 C. W.N, m ; 8 C.W.N. 396. 0 

(c) Ou ipeoial appeal, a case may be remanded for retrial for omission on the 

part of the lower AppellateCourl to raise a material iesue. 92 W.E. 81.K 

(d) Where no issues have been settled in a suit, the High Court will remand 

the ease for re-trial. 9 N.W.P, 183. I 

(e) Where the deoiiion of the lower Appellate Court was inexecutable, the 

Distriot Ooutt ean remand the ease for the trial of a fresh issue. 23 
W.E, 347. jf 

Cases in which remand was not made. 

(а) Where the lower Court omitted to frame proper issues, though it took ail 

the evidence adduced, the High Court refused to send back the case, 
because the parties had not been prejudiced by the decision of the 
lower Court. 24 W,E. 276. B 

(б) A Court of first appeal oaunot remand a oase for the addition of neotssary 

parties. It can add the persiee, frame fresh issuos, and remand for 
their trial only under rule 26* 10 B. 098. I, 

(o) Where the lower Court had raised a certain point in issue, but the parties 
failed to give any evidence upem it at the trial, though their attentbn 
wae drawn to it^ an Appellate Court cannot remand lor ite trial again. 
9 A. 610. H 
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omitted to frame ^ > question, of fact " — [Concluded), 

(d) Where the lower Appellate Court framed a wrong is&ue for deciBion, but 
where there was a finding on the point which would have been raised 
if the correct issue had been framed, the High Court refused to re- 
mand for a new finding on that issue. 21 B. 326. N 

Cases where remand was made. 

(а) Where there was a defect in the allegations of a plaint, the Appellate Court 

can ascertain it, frame fresh issues, and remand for trial. Marsh 108 
= 1 Hay 467. ^ 

(б) An Appellate Court has power to remand a case, upon an issue not satisfac- 

torily tried in the first instance. 11 W.R. 36. P 

(<?) Where in both the lower Courts the suit was dismissed on defendant’s case 
and the plaintiff’s case and his allegations were never enquired into, 
the High Court remanded the case to the lower Appellate Court for the 
trial of those issues. 15 A.W.N, 79. 9 

[d) Where a piece of evidence relating to the main issue was improperly re- 

jected by the lower Court, the High Court held that there was no 
proper decision of the issue and so remanded for its trial. 17 A.W.N. 
90. R 

[e) Where a question of limitation alone was decided without framing any 

issues, which question was reversed^ in appeal, the Appellate Court re- 
manded the case under S. 666, C.P.G. 4 O.C. 224. S 

(/) The omission by plaintiff to press the essential issue in the lower Court is 
generally not a ground for refusal by the Appellate Court to refer that 
issue for trial if the lower Court has omitted to frame or try it. 4 
Bom. L.R. 818. T 

Remand tor decision of even a trifling point. 

Where the lower Courts have come to no decision on a point raised, the plaint - 
iff in special appeal has a right to a remand, even though the point is 
very trifling. 25 W.R. 140. tt 

Remand mistakenly made and its effects. 

(a) Where the High Court made a remand order mistakenly for the trial of an 

issue, other than that which should have been remanded for trial, and 
the lower Court disregarding the order, tried the proper issue, It was 
held that the Lower Court’s disregard of the High Court’s order will 
not affect the merits of the case. 18 W.R, 91. Y 

(b) An Appellate Court should not remand a case and order the lower Court to 

call upon the parties to submit to arbitration. If that Is done and the 
parties waive the irregularity and submit to it, they oannot dispute It on 
special appeal. 22 W.R. 896. Yf 

2,—*^ Which appears to the Appellate Court esBentimU** 

(а) Where there is not sufficient evidence before the Appellate Court to dispoee 

of an issue, the Appellate Court should remand the ease under B. 854, 
G.P.O., and not under S. 361, O.P.O, of 1869. 8 Agra 146 J 15 W^B, 
346. X 

(б) Where the lower Court goes into all the issues fully, the Appellate OoustOSSl" 

not remand under B. 662, but if it wants riia determtuiirion of my 
point, it may proceed under S. 666. 10 Ml* Y 
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if necessary, frame issues, 

OeneraL 

(rt) The Lower Court decided a case on its merits. The Appellate Court cannot 

remand the case under rule 23 on the ground that an issue which 

ought to have been tried, was not tried, but should have proceeded 

under rule 25 and 20. 12 G.L*R. ISC; U.B.R. (1897 to 1901), p, 307. Z 

(5) S. 351, C.r.O. of 1859, was intended where the lower Court disposed of a 

case on a purely preliminary point. But where the evidenoe taken is 

abundant and the Appellate Court thinks that further evidence would 

be necessary, it should frame issues and refer to the lower Court 

under B, 354, O.IU^. of 1859. W.R. (1BC4) 367 ; W.R. (1864) 361; 

1 W.R. G ; I W.R. 208 ; 25 W.R, 36 ; 26 W,R. 47 ; 25 W.R. 284. A 

# 

The Appellate Court may decide Itself. 

(a) An Appellate Court may reverse the order of the lower Court and under 

3. 354, CJ^.C. of 1850, may raise and decide any ^[aestion of fact 
essential for the right decision of the suit on its merits, 1870 P.B. 78 
(Civil). B 

(b) Where fresh evidence was to be taken, the Appellate Court itself should 

take it instead of remanding the case under S. 354, O.P.O. of XS59. 
U W.R. 106. C 

Appellate Court should frame issues. 

{a) An Appellate Court ^cannot remaud a case for trial with instructions to 
frame new issues. 1 W.R. GO* B 

(5) The right of framing new issues arises where the issues framed are insufd- 

oient to dispose of the matters raised in the plaint, 1 O.L.R. 4X5, B 

(c) The duty of the Appellate Court is to add the new parties and alter and add 

new issues and refer them to the lower Court for trial. It cannot 
remand a oaee for re4rial without doing theee, itself, 19 H. 157, f 

Bpeellle Issues should he framed by the Appellate Court, 

(a) Where, in a suit for mesne profits, the account taken by the lower Court Is 
set aside and the case is remanded lor taking fresh acoount, the 
Appellate Court should specifloally state the issues for the decision of 
the lower Court, 27 X.A, XX0« 10 M.LJ, 856 or 857. 0 

(6) Esmand oould be made where the lower Court hailed to frame or try any 

iseue. In tuoh a oast, the Appellate Court should, in its order specify 
the issue to be tried. No order of remand for general inquiry and report 
should hs mads, 2 C.F,L,B. 118, , B 

4n^** Refer the seme for Me! 

The Appellate Oeuvt Itself ean try. 

(a) In remands involving the taking of evidenoe, the praotioe of the District 
Court is to ask the lower Court to take it and this is in the Interesle 
of the parties Ihemseivis and their oonvenlenoe ; but still the Dietriot 
Court hii power itself to take what evidence it wants to take. 10 
Bom, L.R, mrnm B. 441, I 

(d) Where the suit was not decided on a preliminary point and the isiuei were 

tried properly by the lower Court and where neverthelees the AppeL 
late Ckmrtocmstfbeed the itecMitu have been defective or insufllolent, 
it is the duty of the Court not to remand it, hut to ce^setlle the issues 
end dididi th«n Iliill, U WJSh 69» 9 
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4.^‘*Refer the same for trial ''---{Concluded). 

The whole case should be remanded. 

An Appellate Gotirt; split up the subject matter of appeal into two parts and 
after remanding one part under S. 351, G.P.O. of 1859, dismissed the 
appeal with respect to the other part. On appeal, it was bold that 
the proper course was to remand the case under S. 854 and upon the 
return of the records to dispose of tbo whole appeal. 1877 P«R. 82 
(Givil). K 

To the Court.*^ 

The Court which decided the case originally. 

(а) Where the*lbwer Appellate Gouct failed to dispose of a certain issue, the 

High Court can remand for its trial to such Court. 17 A. 117. 

(б) When issues are remitted for trial under S. 566, such issues are triable only 

by the Court which was originally seized of the case. A.W.N. (1007), 
209 = 4 A.L.J. 603. M 

Remand to the original Court not necessary. 

An Appellate Court in remanding a case under S. 566, C.P.C., to a Court other 
than the Court which tried the case, cannot be said to exercise a 
jurisdiction not vested in it by law within the meaning of S. 622, 
C.P.O. 1886 P.R. Ill (Civil). ^ N 

d .— Shall direct , . . .evidence required. ** 

(n) A case may be remanded to the lower Court for the purpose of hearing 
further evidence upon a point. 10 W.R. 442. 0 

(6) A case was decided on its merits but on appeal ic was reversed as the suit 
was not properly valued and the plaintiff was allowed to bring a 
fresh suit. At the trial of the fresh suit the Munsiff recorded his original 
decree and some new evidence, which the District Judge on appeal 
, considered to be insufdoient. It was held that the case should have 
been remanded for additional 'evidence, 1 B.H.C. 166. P 

7,—** Such Court shall proceed to try such issues*^* 

Lower Court cannot go behind the remand order. 

(a) A Court receiving orders of remand for taking some special evidence, should 

confine itself to such special evidence alone. 10 W.K. 308. Q 

(b) A lower Court has no power to do more than try the remanded issue and it 

it had done more, it would be set aside on special appeal. Marsh 
603. E 

Lower Court has no power to delegate. 

(а) Where a remand is made to a Court under S. 566, O.P.C., that Court has no 

power to remand it to a Subordinate Court. IX A.W.N. 905.^14 
A. 28. 8 

(б) The Court to which remand was made must try it. It has no power to 

delegate. 19 A.W.N. 187. X 

Lower Court cannot refer to arbitration. 

(n) A Court to which issues have been remitted under S. 666 oannot make a 
reference of the case to arbitration which is only within the jurisdic- 
tion of the Appellate Court. 7 A. 528 »6 A^W^N^ 189, 0 
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Svch Court shait proceed to try such issues (ConcZwd^df). 

(6) Whoa tho District Judge has remitted issues under S. 566 to the Court of 
the Assistant Gollootor, the iatter has no authority to allow the dis- 
pute to be arbitrated. A.W.N, (1906), 221, Y 

liower Court's powers of adding parties. 

After a case is remanded under S. 566, tho lower Court is not competent to add 
parties to tho suit, 20 P.L.K. 1907. W 

Court's powers under remand under S. S6d, C.P.C. 

A Court to which a case has boon remanded under S. 566, C.P.C. , has jurisdic- 
tion to act \indor S. 665, C.P.C. (i.r., can bring on record the] repro- 
sentatives of a docoasod appellant). 7 0.0. 17. X 

Court's powers under the remand order. * 

(it) On a remand, when the High Court merely direoted for the return of a find- 
ing on an iHsue framed by tho lower Court but not tried, it was pro- 
per that tho lower Court should take additional evidence though the 
remand order did not spcoially direct it, 19 M. 127. Y 

(5) Where the ease was f<‘mand(*d for a particular finding, the lower Court need 

not oonfino itself to the evidence on record hut can take fresh evidence. 
20 W.K. 309. % 

(c) The High Court assuming possession remanded a case ** with instructions 
to pass a deolaratory decree, if the act complained of was so recent and 
of suoh a nature as to entitle the plaintiff to such a decree " the lower 
Court has no power to try the issue on possession. 9 W.B. 880. A 

On appeal under the Iietters Patent, it was held that under the terms of the 
remand order, the lower Court had power to try the Issue of posses- 
sion. U W.H. 77. B 

Pm0dui*6 of the lower Court. 

(a) Where the remand is made for the trial of a new issue raised for the first 
time in appeal, the parties must be given opportunities in the lower 
Court to adduce evidenoe. tO W.B. 491. C 

(6) Where a casQ ‘m remanded for trial of fresh issues, the lower Court should 

fix a day for the reception of freeh evidence. 9 W.B. 294, 0 

a .— ahail return * . . *Mnd the reasonsliherefor ** 

Court's powers -Oenerait 

(n) If, under S. 351, C.P.C. of 1850, an Appellate Court remands a case for the 
trial of an issue, it can keep the existing evidenoe on record with itself 
and require the lower Court to send the evidenoe and finding on the 
new issue. 14 W.B. 380. B 

(5) When a remand is made lor a speoifio purpose, the lower Court's state- 
ment on merits of the whole oaee it irrelevent. 1 Ind. Jur. N.S. 51. F 

EXAMPLE. 

A DiilHot Judge on appeal reversed the decree of the lower Court hut omitted 
to pats a decree for plaintiff, whioh hit findings shouldl^ intended to 
do ; on speoia! appeal, the High Court remanded to the Distdot Court for 
passing suoh a deores, but the luooeesor of the former District Judge, 
re-opened the whole oa^ and passed a decree against plaintifi. It 
was held that the decree of the l^trlct Court should ho reversed and 
the ease remanded for peealng a deem in iMmrdanoe with the view 
of the previous Judge. $ BvS*0^A«0« 60. B 
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8.—^*Aad shall return . . . .and the reasons therefor * ^--{Concluded). 

Order directing the passing of a decree. 

A Sub> Judge on appeal remanded a case for the trial of an issue, but instead 
directing to return the lower Court’s finding to himself he direoted 
the Munsiff to pass a decree. The Munsifi did so, and on appeal to 
the Assistant Judge it was held that he cannot go behind the order of 
the Sub. Judge. 19 W.R. 281. H 

Finding without taking fresh evidence. 

Under a remand under S. 566 the lower Court has to take evidence if the 
issue is a new one ; but if the issue remanded were originally before 
the lower Court and evidence had been taken already, no fresh 
evidence need be taken, The lower Court will have merely to record 
its findings. 7 A.W.N. 192 ; 8 A.W.N. 81 ; U A.W.U. 168. I 


26 . (1) Such evidence and findings shall form part of the 
Pindings and evi- ill til® suit either party may, within a 

denoe to be put on time to he fixed by the Appellate Court t present ® 

record. Objections , • i • t> . /» j- 

to finding. a memorandum of objections® to any finding. 

(2) After the expiration of the period so fixed for presenting 

such memorandum the Appellate Court shall pro- 

Determination of a * 

appeal, ceed to determine^ the appeal. 


(Notes). 

Old Aot. 

This rule corresponds to S. 567, O.P.C. of 1882. 

Distinction, 

The old section is practically reproduced with only very slight verbal changes, 
(General). 

Findings to he returned to the remanding Court. 

Where an order for remand under S. 566 is made by one Court, the findings 
should be returned to the same Court. It Is not Competent to trans* 
fer the appeal to another Court. 15 A. 816 » 18 A,W.N. 108. J 


“ Within a time to be fixed by the Appellate Court/* 

Time should be sufficient. 

Sufficient time must be allowed to parties to file objections to the revised 
findings. 3 Agra 96. g 

Time not fixed. 

Where no time for filing objections was fixed, they may be filed at any time 
before hearing. 4 A.W.N. 158. Xi 

Objections after time. 

(а) Parties will not be allowed to take objections, filed after time. 6 N.W.P, 

lU. H 

(б) After the time fixed, ^ no party, without leave of Court, can take objection 

to the finding either orally or otherwise, 1 A. 166. H 
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/• — Within a time fixed by the Appellate Coarf (C o?wjZ«^cZ). 

Rights of party not filing memorandum in time. 

(a) A pjfcrty not presenting a memorandum of objections, has no right to raise 
objections and insist upon being heard, in support of them, at the 
hearing of the appeal. But the Court can permit him to take such 
objootions and also hoar him. 1890 P.B, 27. 0 

(i[)) A Court has dincrotion to raooivo or decline to receive any written objection 
preferred after time. But if the parties appear, it should hear their 
objootions. 1889 P.R. i:U, p 

(c) Where no objection was taken to the finding of the lower Court on a remand 

under S. 560, counsel for the respondent was permitted to question 
the necessity for the reference. 18 A.W.N. 119. Q 

(d) An appellant who did not file any objootions in the lower Appellate Court 

cannot object to the findings, in the second appeal. lOA. iJ8«7 
A.W.N. 234, R 

{e) The terms of S. 354, C.P.C. of 1869, was merely permissive and so there 
was nothing in law to the eltect, that an objection, taken after the 
time fixed, shall not bo listened to. 4 N.W.P. 72. $ 

Present** 

The Appellate Court refused to allow the objeotions to be taken, when the 
appeal came on for final hearing. 9 W.E. 438. T 

' ** Aiemotandam of objections,** 

The findings on issues remanded by the High Court on second appeal cannot 
be challenged upon the evidence as in first appeals, but objections to 
those, muat be restricted to the limitu within which the original pleas 
in second appeal are confined, 7 A. 705 5 A.W.N. 225. U 

4,-- ** Shaii proceed to determine** 

Xiowei* Oonrt'i finding need not be aooepted^Duty of Appellate Court. 

(а) An Appellate Court is not only not bound to accept the finding of the lower 

Court on a remanded Issue, though no objection had been filed under 
8. 567, but is not relieved of all responsibility for the oorreotnees and 
reasonableness of such a finding. P. J.lj.B, (18984900), p. 508. V 

(б) Kven if there be no memorandum of objeotions, the Appellate Court has the 

duty of seeing to the oorreotness of the finding on issues on remand by 
the lower Court at the time of the hearing of the appeal. 20 H. 496 ; 
22 M. 844. W 

(c) The duty of the Appellate Court is to examine and test the lower Court's 

findings on remand. This duty cannot be shirked on the ground that 
no objeotions were taken. 2 A. 908 ; 4 A.W.N. 127^6 A. 888. X 

(d) Though no written objection was filed In time, the Appellate Court should, 

upon bearing of the remand, allow the party filing them, to be heard 
with regard to them—beoause the duty of the Appellate Court is to 
examine and tost the findings of the lower Court. 6. A. 861 A.W.N. 
129 ; 6 A. 888 - 4 A.W.N. 127. Y 

(e) An Appellate Court is not oompetent to alter such of the finding, in respect 

of which no objection is preferred within the time fixed. 1 Agra 50. % 
(/) Where a party fails to file a memorandum of objections, the Appellate Court 
is not at liberty to deoide ids* cate mp(a^te without oonsidaring the evi- 
dence. 15W.E.285. A 

184 e 
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4.— “Shall proceed to determine”— {Oonaluded). 

Whole case should he gone into. 

(а) An Appellate Court, which remanded a suit for decision of tho substantial 

part of the claim, should not have confirmed the deoision of the lower 
Court regarding only one part of the claim* 8 W.R. 803. B 

(б) After the return of findings the Appellate Court should deal with the whole 

appeal and not, with the returned findings alone. 7 A.W.N. 295 » 10 
A* 162. <3 

27. (1) The parties to an appeal shall not be entitled ^ to 
Production of ad- produce additional evidence, whether oral or docu* 
Appellee Court! “ mentary, in the Appellate Court .2 But if— 

(a) the Court from whose decree the appeal is preferred has 
refused to admit evidence ® which ought to have been admitted, or 

(J) the Appellate Court requires any document to be produced * 
or any witness to be examined ^ to enable it to pronounce judgment, 
or for any other substantial cause ® 

the Appellate Court may allow such evidence or document to be 
produced, or witness to be examined. 

(2) Wherever additional evidence is allowed to be produced by 
an Appellate Court, the Court shall record the reason ® for its admis- 
sion. 


(Notes). 
Old Act. 


This rule corresponds to S. 568 of the old Aot. 


Distinction. 

This rule is practically a re-production of the old section with a few mere 
verbal changes. 


Principle. 


(Oeneral). 


{a) Where by inadvertance, mistake or accident, evidence is not let in by a 
party in the lower Court, the Appellate Court, if it considers that he 
is likely to be prejudiced thereby, can allow fresh evidence to be 
taken. 15 W.R. 507. D 


(&) The of^oasion for the application of S. 568 is, when, on examining the 
evidence as it stands, some inherent defect becomes apparent and not 
where new evidence is discovered. S M.Ii.T, S08>«81 M, U4 ; 11 0.W* 
N. 721=6 C.L.J. 5=4 A.L.J. 461-9 Bom. L.B. 071-17 U.hJ, 847 
-31 B. 881-2 M-L.T. 435 (P.C.). B 

(o) The power of taking additional evidence on appeal must be sparingly exar* 
cised by the Appellate po^rt, 1 Otti J. 550, f 
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(Q eneral)— (Conchw2c<2) . 

Application of the ceotion. 

(rt) Where, in the opinion of the Appellate Court, evidence is insuiSoient, it 
should proceed in the manner stated in B. 364 to 367, G.P.C. of 1869. 
16 W.R. 314 ; W.R. {18G4), 296. G 

(6) When a ease has been partially decided on the merits, it is ordinarily right 
for the Appellate Court to keep the ease on its own file and reoord it- 
self the extra evidence re(][uirod under r, 27 jjbut in cases in whioh the 
points dooided boar a small proportion to the questions left to be deci- 
ded, and especially if the decided and the undecided matter could be 
kept apart, then a remand under S. 562 is not absolutely prohibited. 
12 O.P.rj.R. 119. H 

When evidence should not be admitted. 

{a) The Appellate , Court should not admit fresh evidence though it is material 
and important if it was not produced in the lower Court* 6 B.L.B. 
Ap* 64* I 

But the High Court will tiot reverse a dooision merely on the ground of impro- 
per admission of evidence by the lower Appellate Court. 5 B.L.K* 
Ap. 64. J 

(b) Whore the lower Appellate Court allows additional evidence, though it is 
not satiafled with the nooeasity for suoh, the High Court will interfere. 
11 C. 139. K 

Refusal of Court to exercise discretion* 

The refusal by an Appellate Court fo exorcke dkerotim vested in it by S. 668, 
O.P.O., with respect to the admiaaion of additional evidence would 
be an error or defeot in procedure within the meaning of S. 684, 
O.r.O. But a refusal to admit additional evidence, 4n the easercke of 
dkereiiont is not suoh an error. 31 A.W.N* ll«i33 A. 121 ; on appeal 
from 30 A.W.N. 196. h 


AppMl. 

No appeal lies from the order of a Judge direoting a looal investigation by an 
Ameen, 7 W.R. 436. IK 

Bx pMrt 0 deolstoni— Appellate Court’s power. 

(a) Where adjournment was refused and the suit was decided oospetrUt the 
Appellate Court oannot remand under rule 38, as the suit was decided 
on its merits, but should proceed under rule 37* 17 B. 783. H 

{6) This rule gives discretion to the Appellate Court to reoeive evidenoe upon 
Itsuei of facts whioh had been tried in the Court of the drst instance. 
It does not apply to an appeal against the order refusing to set aside 
an 0 X park deorae-~*where, In such appeal, the appellant sought to die 
an affidavit whioh he f^Pied to die below, 17 W.E. 890. 0 

mi Be ** 


WsoretlonofCouri 

The lower Appellate Court has disoretdon to allow additional evidenoe, I! the 
intereets of Jue^ regube Ihi^ oouree. 34 W.B. 836. 
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1.— “Shall not be entitled”— {Concluded}. 

Time for making application. 

An application to give additional evidence should be made when the case flfst 
comes before the Appellate Court. It is too late to make it when the 
case has been remanded and has come baok for final disposal. 3 
B.H.O.A.0, 116 at p. 123. Q 

Evidence not produced in the lower Court. 

(a) Evidence, which the applicant refused to produce in the lower Court, should 

not be allowed to be produced before the Appellate Court. 12 B. 24:7* H 

(b) Omission to call evidence in the lower Court will not entitle a party to call 

it in the appellate Court. 10 W.R. 402 ; 9 A. 366. S 

EXAMPLE. 

A certificate of sale was rejected in the lower Court for want of registration* 
On appeal the party wanted to produce a new registered certificate of 
sale relating to the same land but issued after the decision of the 
lower Court. It was held that it should not be received in evidence, 
12 B.H.C. 247. T 

Z — the Appellate Court.** 

The Privy Council should not lightly admit fresh evidence, 3 B.L.B. (P.C.) 
25. U 


Has refused to admit Svidence. ** 

Refusal to admit evidence, 

(а) Where the lower Court’s decree is reversed on the ground of exclusion of 

evidence, the case should not be remanded under 8. 662, but should be 
dealt with under Ss. 568 and 669, C.P.C. 23 M, 447. Y 

(б) Where a Court referred the matter in dispute to a Commissioner for taking 

evidence and acted upon it rejecting further evidence offered by the 
parties, the Appellate Court should not remand the case under S. 662, 
but should have acted either under S. 666 or 668, C.P.C. 1 Bom, 
L.R. 110. YT 

(c) Where only a few of the witnesses summoned were not present and the 
party wanted an adjournment which was refused and the case was 
decided ,'',it was held that, on appeal, the Court can remand the case for 
re- trial. 7 A.W.N. 145. 

(d!) Fifteen witnesses were present and the Court refused to summon five more 
witnesses though it adjourned the case. It was held to be sufficient 
reason for the Appellate Court to summon those witnesses and take 
their evidence, 22 W.R. 269. y 

Reason for exclusion. 

A lower Court should not exclude evidence because, in its opinion, the evidence 
on record is sufficient. In such a case the Appellate Court should not 
refuse to receive the evidence. 23 W.R. 63, 35 

An unadmitted document allowed to remain on record. 

A document was rejected as inadmissible by the lower Court but was allowed to 
remain on the record. It was held to be not evidence in the Appellate 
Court, unless it was tendered as evidence and aooepted by it, li A, 
356k » 
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4,^^* Requires any document to be produced.** 

(a) The Appellate Court should not send for and Jadmit fresh documentary 
evidence ■which has not been put in by either party in the lower 
Court. 10 W.B. 92. B 

(d) A document may bo allowed by the Appellate Court to be produced in 
evidence, but it should take evidence as to its genuineness. 19 W.E. 
88. C 

5.—'^ Any witness to be examined* ** 

(а) Where a party had an opportunity to call witnesses in the lower Court 

but omitted to call them, an Appellate Court ought not to allow him 
to call witnobses on appeal. If it so allows, then, the evidence so 
taken is not legal evidence and is irrelevant. B.C. 241. B 

(б) Where a defendant was not examined properly by the lower Court, the lower 

Appellate Court, in order to pronounce a satisfactory judgment, may 
examine the defendant under 8. $65, C.P.O. of 1869. But before 
doing 80 , it should record reasons. 13 W*H. 86. B 

6.— ' ' For any other substantiai cause. * * 

Test for allowing evidence. 

{a) The test to be applied by the Appellate Court in admitting new evidence is 
whether such Court requires the evidence “ to enable it to pronounce 
judgment or for •any other substantial cause and as to this the 
Appellate Court is to be the sole Judge. 21 0. 484. F 

{6) Allowing frosh evidence for the purpose of proper decision of the case is 
sufiioient reason. H B.L.E.A.C* 218 ; 12 W.E. 224 (note). 0 

Evidenoe allowed on suiffiicient cause. 

(а) If plaintiiS is present, the lower Appellate Court may examine him il it con- 

siders his evidenoe material. 1$ W*E« $28. H 

(б) Where, in the lower Court, evidence hae been admitted improperly, and the 

Appellate Court considers it proper to allow the plaintiff to adduce fresh 
evidence, it can do so. W.E. (F«B») 124. X 

{c) Where the lower Appellate Court admitted a review lor taking into consider- 
ation a material issue, it oould allow also the admission ol fresh evi- 
denoe on the point. 12 W.E. 228. j 

{d) At the close of plaintift^s oaso, the Munsiff said that he would dismiss plaint- 
ifl's suit, and that the defendant need not examine any witness. On 
appeal, the Court deoreed pUIntiff's claim, upon the evkenoe and also 
upon the fact that the defendant had adduced no evidence. Under the 
oiroumstanoes, it was held that the oaae ought to he remanded for re- 
trial and the defendant allowed to produce his evidenoe. A.W.N. 
(1906) 266. K 

The Appeiiate Court may aiiow. 

Whin Ihi Oeurt vrill not allow new evidence. 

(n) Where the plaintiS<.appellant had deliberately declined to produoe any evi- 
denoe in the lower Court, he oannot be allowed on appeal to produoe 
evidenoe. 61 P.H. 1906ill9 F.L.E. 1905. h 

(6) In Appellate Court wee not hound to receive in evidenoe, a dooumwil which 
had been withheldjin the lower Cburt, S A.W.N. 6. U 



1068 


Act ? of 1908 (code OE CIVIL PROCEDtTEB). [0. XLl, r. 27 

7. — “Tbe Appeallte Court may allow”— (Concluded). 

Hov to exercise Court’s discretion. 

(а) Where evidence taken in the lower Court is insufficient, the Appellate Court 

ought not to reverse the Munsifi’s decree without first exercising its 
powers, under S. 366, O.P.O. of 1859, of taking additional evidence. 6 
B.H.O.A.C. 88. N 

(б) Court has discretion to allow fresh evidence ; only it should give proper rea- 

sons for allowing it. 25 W.R. 246. 0 

(c) Oircunastances under which an Appellate Court will not allow the production 
of fresh evidence at the hearing of the appeal are mentioned in. 16 
765. P 


8,--**Tbe Court shall record the reason,''^ 

Reasons must be given. 

(а) The power given by this rule should be exercised by the High Court very 

sparingly ; and when exercised, reasons for doing so should always bo 
recorded. 7 W.R.(P.C.) 10=11 M.I.A. 29; 7 W.R. (P.C.) 21 = 11 M.I.A* 
345 ; 10 W.R. 228 ; 10 W.R. 378. Q 

(б) Additional evidence cannot be admitted in appeal without some substantial 

reason being recorded in the proceedings. 7 W.R. 313. R 

(c) An appellate Judge sending for a map ^r other document should record 
reasons and admit it openly in Court before parties. 8. 366, 0»P.O., 
of 1869 does not give him discretion to send for a document for his 
personal inspection. 21 W.R. 416. S 

(d5) A document not produced before the lower Court was produced before the 
Appellate Court, and though not marked as an exhibit, it was relied 
on by the Appellate Court which also did not comply with the require- 
ments of S. 668, C.P.C., for admitting additional evidence. It was 
held that the document was inadmissible. 6 C, W.N. 31. T 

(e) Where a case is remanded under S. 864 to the lower Appellate Court, it may 
under S. 365, C.P.C. of 1859, take evidence provided it records reasons. 
24 W.R. 20. X) 

Recording reason not imperative. 

(a) The provision of recording reasons is merely directory and not imperative 

12 0. 87. y 

(b) The provision of this rule as to recording, though not a condition prece- 

dent to the reception of fresh evidence, is one that ought, at all times 
to be strictly complied with, 7 W.R. (P.C.) 21 = 11 M.I.A. 845; 7 w! 
R. (P.C.) 10=11 MJ.A. 28;8 I.A. 269=26 W.R. 65; 11 W.R.*6; 12 
W.R. 62 ; 11 W.R. 47. 

(c) The lower Appellate Court should state most fully and dearly the reasena 

for admitting fresh evidence. 12 W. R. 246 ; but it would be sufficient 
in law if the Court considered the matter and stated that good 
reasons existed, without mentioning what they were. 12 W.R, 245 ; 
see 14 W.R. 19. ' X 

(d) If the Court records that the examination of a certain person is neoeeaatr, 

it is sufficient recording under the law. 18 W.R, 828. f 



0. XU, ro. 27 & 28] Act V of 1908 (COWB OP CIVIL I'KOCBDUEb). 1069 


— **The Court skull record the reason — {Conchided), 

Omission to record reasons* 

(a) Whete tho Appellafeo Coucfc morely omils to record the reason for admission 

of fresh evidenoo* the High Court will not interfere. 11 0. 139. Z 

(b) Where Appellate Court took evidence before tho parties, it should not be 

rejooted on appeal, merely because tho Court omitted to record its 
reasons for admitting it. 13 W.E. 303. A 


Ko proper reason for admission. 

Additional evidence should not be admitted if it does not come under the 
special grounds stated in 8. 608, C.P.O. Tho fact that, if admitted, 
it will prove a certain isaua in one party’s favour, is not a valid ground 
for its admission. I O.G. 199. B 

Admission of evidence after adjournment. 

Where it was objected that tho lower Appellate Court had wrongly admitted 
further evidence in tho ease after an adjournment : it was held that 
there was nothing wrong in that, and that the Appellate Court should, 
as a rule, sparingly admit additional evidence. U.B.B. (1897-1901), 
300. C 


28. Whorevor additional ovidonco Ib allowed to bo produced, 
tho Appollato Court may either take such evi- 
ad^itfonafevideno”^ cUnico or direct th<i Court ^ from whoBO decree the 
appeal in preferred, or any other subordinate 
Court 2 to take such evidence and to Hond it when taken to the 
Appellate Court. 

(Notes), 
oia JAot. 


This rule oorresponds to S. 669 of the old Code. 

Distinotion. 

For the word ' received * the word * produced * is substituted. 


(Oatieral). 


Prineiple. 

In remands involving the taking of evidenoei the'pmctioe of the District Oourt Is 
to ask the lower Oourt to take it, and this is in^the Interests of the partiea 
themselves and their convenlenoe ; but still the District Oourt has 
power itself to make what evidence it wants to take. XO Bom,D.E. 


Case where Court has no Jorltdiotioti to take fresh evldenoe. 

When an appUoation for sanotion to proseoate oomes before the Distrlot Judge 
on appeal from the Distrlot Munsiff, the Diitirot Judge has nojurlsdio* 
tion to direct the Hunsiff toteke fresh evidence, 9 MX.T. 84«17 
M,DJ. 138-5 Or. DJ. 1^-80 M. 8X1. B 


Appeal 

No appeal lies from an order of a Judge remanding an appeal oase under B, 868| 
O.P.O. of X859, to the Court below for farther Investigation as to the 
faols. Harsh 469-3 Bap 
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Direct the Court . " 

Lover Court’s powers. 

A lower Oourfe in taking evidence under S. 355, O.P.O. of 1869 acts in a minis- 
terial capacity. 2 W.R. 80. 

Appellate Court may authorise lower Court to take eyidence. 

(n) An Appellate Court may direct the lower Court to take evidence upon a parti- 
cular point and may admit it as legally taken, 18 M. 94, ’ H 

(6) Where evidence on record is not sufficient to enable the Appellate Court to 
pronounce judgment, it may require the lower Court to take additional 
evidence. 2 B.JSL.O. 64, 2nd Ed., 61. I 

(c) Where the Appellate Court thinks that further evidence should be taken 
upon an issue, it may take itself or ask the lower Court to take it, 
but it is not competent to remand it for a second decision upon the 
issue. 11 W.R. 35. J 


2.~‘‘Any other subordinate Court. ” 

On second appeal, the High Court remanded the case to the lower Appellate 
Court for trial of a certain issue and the lower Court took evidence and 
came to a finding. It was held that the lower Appellate Court tried 
the case, not as a original case, but as an appeal and that it took 
evidence under the powers given to H under S. 668, C.P.O. 24 0. 98. K 

29. Where additional evidence is directed or allowed to be 
Points to be defiu- taken, the Appellate Court shall specify the points^ 

ed and recorded. which the evidence is to be confined, and re- 

cord on its proceedings the points so specified. 

(Note s). 

Old Act. 

This rule corresponds to S. 570 of the old Code, 

Distinction. 

The words * in all cases ’ have been deleted from this rule. 

Shall specify the points.'^ 

Where an Appellate Court requires additional evidence to be taken by the lower 
Court, it shall define the points to which such evidence is to be con- 
fined. 2 B.H.O. 64, 2nd Ed., 61 ; 9 W.R. 127. L 

Judgment in appeal, 

30, The Appellate Court, after hearing the parties or their plea- 
Judgment when 1 and referring to any part of the proceedings 2 

^dwbereprononno- whether on appeal or in the Court from whose 
decree the appeal is preferred, to which reference 
may be considered necessary, shall pronounce judgment 8 in open 
Court, 4 either at once or on some future day, of which notice shall 
be given to the parties or their pleaders. 
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(Notes). 

Old Act. 

This tule corresponds to S. 671 of Act XIV of 1882, 

Distinction. 

The words against and “made ’* are altered into “ from and “ preferred “ 
respectively, jjf 

1,^** After hearing the parties or their pleaders. 

I.— Wearing, 

(а) The parties or their pleaders must be permitted to submit the evidence on 

the record and to comment on it, 15 W.H. 54. M 

(б) The appellants are generally restricted to their written grounds of appeal 

and they are not at liberty to infer separate points from vague gene- 
ralities. 3 W.R. 123. II 

(c) The Court need not notice a written ground of appeal, not referred to 

during the hearing of the appeal. 16 W.R. 206. 0 

(d) An objection that no appeal would lie could not be entertained after the 

argument was over, 18 W.R, 218. p 

(<?) An Appellate Court, having framed fresh iasuoa and remanded the case for 
findings after evidence had been taken, was not absolved from heating 
the appeal, by rejfson of tho absenoo of a memorandum of objections, 
22 M. 844, Q 

{/) An Appellate Court has jurisdiction to hear the appeal not merely on the 
points on which the Judges of the Division Bench differed, but also 
on other points raised In the appeal. II M.L.J. 10. R 

2.— Senior pleader. 

The senior pleader has entire control of the appeal. 12 W.R. 876. S 

3.— Obiectlons not taken In the first Court. 

(а) Such objections which might have been cured if taken in the lower Court 

ought not to be taken in the Court of appeal. 8 I. A. 229 at p. 242 ; 20 
0. 1. See, however, 2 M. 846 j 12 M. 868 ; 16 B. 407 j 18 B. 118. T 

(б) It is not proper for an Appellate Court to raise an issue In appeal not raised 

in the original Court. 17 W.R. 407 ; 7 W.R. Cl ; U I. A. 109 at p. 120; 
4 C.L.B. 62 ; but see 11 X.A. 186, p, 198. 0 

(c) The appellants will not be permitted to argue in appeal on points not raised 
In the Court below. 12 C. 239, V 

id) Hot can they be allowed to make a new ease for themaelvee in appeal. 2 
B. 685, W 

4.-**Clrottnda set up for the firat time In appeal, 

(I) Rrtuelple. 

{a) Care ehould be taken that injustioe is not done by interpreting the pleadings 
too striotly, 12 1.A, 47 {61). X 

(6) An Appellate Court ought not to dedde the ease on a new point, ignoring 
the original question treated as Important in the Court below. 2 
W.B, 9, t 

I86e 
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I 

/. — After bearing the parties or their pleaders **^(Goncluded), 

4. — Grounds set up for the first time in appeal'-’ (Concluded), 

(c) The Appellate Court can take cognizance of a defence raised in the grounds 
of appeal though not raised in the first Court. 11 l.A. 186* Z 

(<i) Or of a title in support of the claim, li C. 592. A 

(ii) Practice— New issue in appeal. 

As to the procedure to be adopted when a new issue is raised in appeal, see 17 
W.R. 361. B 

(iii) Not allowed. 

{a) An objection as to the misjoinder of causes of action. 16 A. 180. C 

(&) or non-joinder of parties. 14. M. 498; 18 A. 109. ]> 

(o) or misjoinder of oo-plaintifEs, 16 B. 120. £} 

(d} or misjoinder as oo-defendants. 18 B. 113. f 

{e) or as granting of a declaratory decree where the suit was argued on the 

merits. 15 B. 697. 0 

(iv) Allowed— Baising a new ground. 

(а) Where the plaintiff has failed to prove the basis of his claim, o.g*, notice 

to quit. 2 M. 346 ; 12 M. 353 ; 15 B. 407 ; 19 l.A. 191 ; 9 O.W.N. 
460 ; 18 B. 113. H 

(б) Where the points raised are as to jurisdfttion. 1 W.R. 259 ; 4 0.L,R. 491 ; 

9 M. 112 ; 11 M. 197 ; 22 0. 483. I 

(c) or as to limitation. 2 W.R, 45, j 

(d) or as to res-judicata, 4 A. 69, Marsh 276 ; 3 W.B. 146 ; hut see 8 M. 116. K 

(e) or as to the fact that the cause of action did not accrue to plaintiff. 6 B.L. 

R. 73 ; 2 A. 884 ; but ‘'Oe 1 W.R. 23 ; 11 W.R. 350 ; 11 W.R. 248. L 

2.~-**Referring to any part of the proceedings . '' 

General. 

(а) An Appellate Court should not interfere with findings against which appeal 

is not made. 16 W.R. 300 ; 15 W.R. 227 ; 14 W.R. 196 ; 6 O.L.K. 267 ; 
9 C. 635 ; 5 A.H.O. 20 ; but see 1 B.L.R. 25. H 

(б) Evidence admitted in the lower Court should not be rejected. 1 W.R. 12 • 2 

W.B. 237 ; 23 W.R. 170 ; 25 W.R. 80 ; 25 W.R. 168 ; 6 0. 666. * N 

(c) It cannot decide the case upon the allegations contained in the plaint disre* 

garding the evidence recorded. 1 W.B. 199, q 

(d) It cannot dismiss the suit merely on acocunt of irregularity in the framing 

of the suit. 25„W.R, 417 ; 15 W.R, 465, p 

(fl) The result of a looal investigation or inquiry by the lower Court ought not 
to be lightly interfered with. 15 W.R. 423 ; 18 W.R. 452, Q 

if) So also the lower Court’s discretion as to costa. W.R, (1864), 146 ; 8 Bom 
H.C. 100 ; 8 Bom. H.O, 142 ; 1 M.H.O. 74. ^ 


3*—** Shall pronounce judgmenV' 

(1) General. 

(a) The presumption is generally in favour of the judgment of the lower Court 
provided it is not shown to be wrong. 15 W.B, 228 * 25 W E 80 * 11 
lA. 181; 129 P.R. 1907, * ' ‘ « 
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3^ — ** Shall pronounce Judgment --^(Concluded), 

(h) Acting on tbe probabilities of the stories and inferring frona the conduct of 
the parties disregarding in toto the evidence duly recorded in the suit^ 
is not a safe maxim. 11 I. A. 177 ; see, however, Vol. II 

(1893-1900), p.04. T 

(c) It is an error in law to disbelieve witnesses believed by the original Court, 

in tbe absence of sufficient grounds for doing so* 25 W.B* 363 ; 1^ 
W.E. 68 ; 26 W,R. 50 ; L.B.R. (1872-1892), Vol. I, p. 314* U 

(d) Nor can tbe Appellate Court believe a witness whose testimony was declared 

to bo unworthy of credit because of bis q^uostionable demeanour in tbe 
box. 25 W.R. 26. V 


(<*) But tbia does not in any way lesseij the duty of an Appellate Court, of 
weighing confltoting evidence and drawing its own inferences and oon- 
ciusions or of examining the whole evidence and forming for itself an 
opinion of the case. 10 l.A. 436 ; 16 I.A. 206 ; 11 A. ICO ; 4 I.A, 431 ; 
I'he Glannibanta (1870) 1 IM). 287 ; Smith v. Oiadwick^ 9 A.C. 187 ; 
Digbrji V. Dickhmm 4 C.D. 28 ; Annual Braotice, Vol, X (1908), 
p, 848 ; see, however, 8 I.A. 477 ; 17 0, 882 ; 17 I.A. 70 j 1 Hyde 106 ; 8 
LA. 90 ; 1 Hyde 128 ; 21 W.H. 486, W 

{/) The Appellate Court ought to state its own views of the case, whether it has 
been remanded under rule 28 or dealt with under rule 26, 8 C.L.R. 
597 ; 8 B. 28 ; 6 A. 288 ; 6 A. 891 ; see, however, 2 A. 908. X 

(g) Unless an Appellate *0 mrt can say that the bnding of the lower Court is 
entirely against the evidence, tt should support that Court's finding, 
28 F.R, 1878 ; hut see 7 B.R. 1874, V 

(2) Rudiment, when pronnunoedi'-Death of appellani 

When an apptlUut dies before the hearing of the appeal and his representative 
is not placed on the record, the decree passed by the Appellate Court 
II a uulhty. 4 Bom. L.E. 28*»26 B. 817 i see, however, X9 B, 807. Z 

(3) Blfeot of Judlmtttt 

When the Appellate Court reversed the decree of the first Court on appreciation 
of evidence, the judgment of the Appellate Court must be accepted as 
superseding entirely the judgment of the first Court, It cannot be 
loohed at simply as a mere collateral opinion. L.B.E. VoL X (1872- 
1892), p. 540, A 

*^lif Ojpan Court 


Oontents, date 
and signature of 
judgment. 


See notes undsr heading ** in open Court,** 0,P,0., Vol, II, p, 429, e«^o. 

31, The judgment of the Appellate Court 
shall be in writing and shafl state — 

{a) the points for determination; ^ 

(b) the deci^on thereon; ^ 

ic) the reasons for the decision;® and 

id) where the decree appealed from is reversed ^ or varied 
the relief to which the appellant is entitled ; 

and sMI at the time that it is pronounced be signed and dated by 
tbe Jfudge or by the Judges ooneoan^ therein. 
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(Notes). 

Old Act. 

This rule corresponds to S. 674 of Act XIV of 1882. 

Distinction. 

The words shall be in writing and ” are new. The words “ thereupon ” is 
changed into “thereon” in (?i). The word “ against” is altered as 
“ from ” in (d). 


(Qeneral). 


(1) Object of the rule. 

(a) The rule was intended to guard against such failure of justice as might 

arise from the defective or arbitrary exeroise of the extensive powers 
possessed by the Court of first appeal, in oases which, with reference 
to their nature, would be proper subjects of second appeal. 7 A. 
649. B 

(b) The object of the legislature in making it incumbent by the rule on an 

Appellate Court to raise points for determination, is to clear up the 
pleadings and focus the attention of the Court and of the parties on 
the specific and rival contentions of the latter. 7 Bom. L. E. 174. 0 


(2) Construction of the rule. 

(a) The rule is imperative. The reasons for the decision must be clearly stated. 

17 B. 428 ; 8 O.C. 290 ; 19 B . 661 ; ^ M.L J, 236. D 

(b) The rule makes it incumbent upon an Appellate Court to eiet down distinctly 

the point or points on whioh it has to decide the appa^ and record its 
reasons for the decision it arrives at in each and all of these points. 
16 W.R. ISO,; 16 W.E. 324. K 


(3) Scope of the rule. 

(u) The imperative provisions of the rule apply alike to oases repaanded by the 
first Appellate Court for the trial of issues and to those in whioh no 
such remand has taken place. 2 A. 908 ; 6 A. 383; L.B.B. (1893-1900), 
Yol. II, p. 603. F 

(b) The rule is not applicable in its entirety to the case of an appeal dismissed 

under 0. XLI, r. 11. A.W.N. (1908), 116 « 6 A.L.I. 300 =.30 A, 310 ; 
see, however, 25 0. 97. ' , G 

(c) The rule must be complied with, even when the appeal is summarily dis- 

missed without notice to the respondent. 45 P.R, 1875. H 

(4) Contents of judgment. 

{a) The judgment must contain the points for determination, the decision 
thereupon, and the reasons therefor. 11 W.R. 34 ; 26 C. 97 ; 8 0.0. 
290 ; (12 0. 199, D. ; 9 A. 26 ; 20 M. 496 ; 17 B. 428 ; 8 0.0. 44, B,) ; S.O. 
108 ; 72 P.R. 1890 ; 2 P.R. 1898. I 

(6) The judgment should show, on the face of it, that the points in dispute 
were clearly before the mind of the Judge, and that he exercised bis 
own discrimination in deciding them. 22 M. 12*8 M.L.J. 18$ ; 22 
M. 344 ; U.B.R. (1906), 'Civil Procedure, 84 ; 6 A.W.K. 171* J 

(6) Duty of Appellate Count. 

(a) The Appellate Court must deal with each ground of appeal and record 
distinct findings on questions of fact. 4 m.H.O* K 
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(Oeneral)— . 

{b) An Appollato Court should take notice of all the specific objections argued 
before it, 8 W.B. 272. L 

(c) It is not enough for the Appellate Court, merely to say that it concurs or 

disagreoH with the lower Court. 8 0,0. 290 ; 22 M. 12 ; 16 B. m. M 

(d) An Appellate Court is not bound to discuss seriatim the arguments adduced 

by a lower Court in support of its judgment. 1 B.L.B. 2; 16 W.K. 
16 ; 12 W.H. 152 ; see however, 21 W.R. 2C0. N 

(c) The Appellate Court is not obliged by law to state in detail the reasons 
previously recited in the [judgment of the first Court in which it 
oonours. 16 W.U. 64 ; 28 P.R. 188G, 0 

(/) The judgment need not contain a review or setting forth of the whole of the 
evidence, 11 W.R. 34, P 

(6) dwdgment not in confomlty with the pule, 

(i) KPPKOT OP. 

(*) A judgment, not in conformity with the rule, is illegal and defective. 1 
Agra 7S ; It W.R. 68H; G P.R, 1870. Q 

(6) When the appellate judgment took no notice in its decision of a large 
quantity of ovidonco of very oonsidorablo importance, and gave no 
reasons for agreeing with the Court of first instance that the evidence 
in question bad very little connection with the case, its judgment was 


hold to bo illegal 11 W.R. 312, R 

{c) The mere concurrence with the first Courtis judgment without giving any 
- opinion at alHs defective. 6 M.H.C, 174; 49 P.R, 1878. . S 

(<2) The finding of an Appellato Court unaooompanied by reasons is not con- 
, elusive. 8 B, 8G8 ; 9 B. 627 ; see» however, 8 B. 871. T 

01) KXAMPLKB, 

(<J) ** The appeal it dismissed with costs.*’ 11 0.Ir.R, 181. V 


(6) In an appeal from a deoree in a suit for money due on a mortgage by 
conditional sale, the following judgment was passed The lower 
Court’s Judgment is in aooordance with the evidence on the record. 
Appellant relies on a decree of the High Court which has never been 
esceouted. This appeal is dismissed with costs,** A.W.H. (1906) 86. Y 

(o) The District Judge on appeal wrote:--*** Defendants appeal against this 

decree on many grounds, including a plea that, if they ate turned out 
from here, they will have nowhere to go and live. The only question- 
able part of the Township Jadge*s decision seems to me to be the 
finding that appellant’s possession was adverse. With the rest, X am 
in complete agreement and X dismiss this appeal with oosts.” 11 Bur. 
D.R. 59 ; 14 Bur. h. R. 166 ; (16 0. 478, F.). W 

(d) A decision merely stating ** the execution of the defendant’s deed of sale is 
proved and the MunsifI is altogether mistaken in alleging that there 
were any erasures in it.*' U W,B. 688. X 

(s) The Hunsifi’s decision is fair and equitable.” 4 M.H.C. 56. Y 

(/) ”Thidefenoe was ridloulout or absurd” without giving any reason. 6 
W.R. 21. Z 

(p) **That the claim is absurd” ”or there was any proof of first claim.” 

Marsh $82. X 
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(Qenepal) — iflontmmd ) . 

(ii) EXAMPLES-(OowcZt«2ed). 

Qi) The appellate judgment confirming the judgment otthe first Court ran thus 
“ the decision which seems to me an excellent one is confirmed with 
costs and interest against the appellant.” 3 W.K, 198 ; 2 N.W.P, 109 ; 
2 W.R. 142 ; 15 W.R. 130 ; 16 W.R. 324; see, however, 15 W.B* 64 ; 26 
W.B. 12 ; 10 W.R. 100 ; 11 W.R. 318. B 

(i) “I concur in the decision which the District Munsifi has given on each point. 
The judgment of the lower Court is confirmed, for the reasons therein 
set forth and this appeal is dismissed with costs.” 22 M. 12«8 M.L.J. 
183. C 

{j) “I see no reason to interfere with the judgment of the lower Court based 
on facts. The legal quibbles raised in the appeal are not worth oonsi- 
dering. Appeal dismissed with costs against appellants.” L.B.R. 
(1902), p. 204 ; (9 A. 26, B.). B 

(&) “ There can, I think, be no doubt that the lower Court has rightly decided 
in favour of the plaintifi-respondent. The pleas put forward in appeal 
are merely a repetition of the reply to the suit and are satisfactorily 
disposed of in the lower Court’s judgment. Of the two stories, the 
plaintifi’s is by far the most probable and the evidence in his favour is 
more trustworthy than that adduced by defendant-appellant ; I dis'* 
miss the appeal with costs.” 6 A.W.N. 286. E 

(Z) ” The suit appears to me to be a bit of wanton litigation. I cannot find 
anything tangible upon which the claim is grounded ; the appeal is 
dismissed with costs.’* 2 A.W.N. 168. B 

(m) ” The point to be determined is whether or not the decision is consistent 
with the merits of the case. This Court having oonsidered the evi- 
dence on the record and the judgment of the Munsiff, oonours with 
the lower Court. The witnesses allege the possession of their respec- 
tive parties. The disputes in the Revenue Courts afford evidence 
favourable to the plaintiff. The finding arrived at by the Munsifi is 
consistent with the evidence ; hence the appeal fails.” 9 A. 26»:6 A.W. 
N. 284. G 

(w) “It appeared from the judgment of the lower Court that plaintifis had a 
superior right to the defendants to succeed to the land in dispute, and 
the lower Court having recorded judgment after conducting inquiry, 
he saw no reason to interfere with the order of that Court.” 91 P.B* 
1882. H 

(7) Affirmation of the decision of the original Court— Effect of. 

The mere affirmation of the decision of the lower Court does not involve the 
adoption by the Appellate Court of the first Court’s view of the oral 
testimony. 7 W.R, 187. I 

(8) Finding on unnecessary issues. 

The absence in the rule of a proviso like the one found in 0, XX, r. 6, does not 
make it imperative on an Appellate Court to record its finding or deci- 
sion on every point where it is really unnecessary to do so. This 
order contains nothing which may be construed as expressly taking 
away the power of an Appellate Court to record its findings on all the 
points argued before it. O, XX, r, 6, may apply to appeals. 9 0. W. 
N. 60. I 
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(Continued) , 

(0) Dismissal of appeal— Effect of. 

The dismiBsal of an appeal under r. 11 by a Court whose decision may be the 
subject of an appeal does not relieve the Court from the necessity of 
writing a judgment in accordance with the rule, 26 C. 97 ; see, how- 
ever, A.W.N. (1908), 116. K 

(10) Second appeal. 

(а) The bare fact that a judge has not given the reasons for his judgment is 

not in itself a ground of special appeal. 12 W.E. 162 ; 12 W.R. 272 ; 
12 0, 199, unless it can bo shown that the judgment has failed to de- 
termine any material issue of law. 12 C. 199 ; but see 9 A. 26. h 

(б) A judgment of a Court of first appeal which falls short of due compliance 

with the various clauses of the rule, is essentially defective and may 
properly be made the subject of complaint in second appeal. 7 A. 649; 
(9 0. 809 ; 10 0. 932 ; U O.L.B. 104 ; 1882 A.W.N. 104 ; 1882 A.W.N. 
168, B.) ; 19 B. 823. As to the practice followed in such cases, see 21 
W.E. 260 ; 18 W.R. 478 ; 20 W.R. 408 ; 10 0. 982. M 


(11) Hom&ttd. 

(а) The judgment, merely recording a general assent to a first Court’s finding, 

is a fit ground for remand. 4 M.H.0. 66 (note) ; 8 W.R. 272. N 

(б) So, also, a judgment omitting to record deciBions on material points. 7 

B.L-R. U ; 16 W.R. 181 ; (1877) Select Case, Part X, No, 67 ; 168 P. 
D.R. 1906^ 1 P.W.R., p. 69. 0 

(o) The omiaiion to give reasons lor reversing the decision of the first Court is 

a good ground for an application to the High Court to require the 
lower Appellate Court to set forth the reasons for its judgment. 12 
W.E. 162* As to when such an omission is a ground for remand, see 
30 W.R. 408. P 

(d) Where the lower Appellate Court omits to give reasons for its deoision, the 
High Court will retain the case in seoond appeal, and either require 
the ^udge to state his reasons, or, in the event of his absence, refer the 
case to his sucoeseor for re«trial. 10 0. 982. Q 

(«) When the judgment of the Appellate Court dees not substantially comply 
with the requirementf of the rule, the proper procedure is to maks an 
order setting aside the decree and remanding the case to be disposed 
of aooording to law. SKI M. 496 ; 22 M. 12; 25 C. 97 ; 17 B. 428 ; 19 
B. 561 ; 7 M.IiJ, 288 ; 8 M.UT. 71 ; see, however, 4 M.H.C. 174. R 

(/) The meag reness of the judgment oan ouly warrant a remand when it does 
not show that Ihs Court has considered the evidence. 16 W.R. 15 ; 
21 W.R. 200. S 

(p) Xn a caea decided on pure questions of fact, endorsing the opinion of the 

lower Court without giving detailed reasons, is not in Itself a ground 
for remand* 10 W.R. 100 ; U W.R* 818. T 

(12) AddllKon to judgmeui 

A Judge may append to his judgment additional reaeoni to show more clearly 
llm comotnim of hie deel^^ 7W*B. 286. Q 
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(General) — (Co^icluded), 

(13) S. 99, Act Y of 1908 (C.P.C.). 

Non-oomplianoe with the rule regarding the contents of the judgment of an 
Appellate Court is an irregularity not covered by S. 90. 8 A.W.N 61 ; 
2 A.W.N. 158; 9 A. 26=6 A.W.N. 281 ; 6 A.W.N. 285; 6A.W.N. 
171 ; 9 A.W.N. 178 ; 4 A.W.N. 99. Y 

(14) Mandatory part of the judgment. 

The in the case of a judgment of an Appellate Court is tho matter mentioned 

in cl. (d) of the rule, w., tho relief to which the appellant is entitled. 
S.C. 262 ; 3 0.0. 279. W 

The points tor determination.** 

The Appellate Courts must necessarily raise proper issues, before the appeal is 
argued, because they narrow the points in controversy and leave little 
or no room for complaint in second appeals. 10 Bom. L. R. 692. X 

2.—** The decision thereon.** 

(а) The judgment should clearly and fully dispose of all the points in issue 

between the parties by a distinct finding on each of them. 8 W.R. 
192 ; 2 N.W.P. 109 ; 2 W.R. 142. Y 

(5) A judgment should contain the issues correctly framed according to the 
pleadings and the examination of the parties and a definite finding 
upon each issue upon which a decision is required for the disposal ^ 
the appeal. L.B.R. (1893-1900), Vol, 11, p. 1. 2 

3.’--‘**The reasons for the decision.** 

{a) The words mean not the reasons for coming to any conclusion of fact, hut 
the reasons showing upon what points of fact or law the decision runs. 
12 W.R. 272. A 

(б) The judgment should state clearly the reasons for the conclusions therein 

contained. 1 W.R. 214; 1 W.R. 244; 2 W.R. 77 ; 18 W.R. 473 ; 3 
W.R. 126 ; 3 W.R. 176 ; 16 W.R. 280 ; 4 W.R. 4 ; 4 W.R. 100 ; 4 Bom. 
H.O, 109 ; 4 Bom. H.O. 105 ; 1 B.L.R. 2 ; 17 B. 428 ; L.B.R., Vol, II 
(1893-1900), p. 690 ; L.B.R. (1898-1900), Vol. II, p. 843 ; 100 P.B. 1879; 
91 P.R. 1882. B 

(c) An Appellate Court confirming generally the order of the Court below, is 

bound to give reasons for deciding a specific point raised before it on 
appeal. 8 W.R. 340, (j 

(d) A Judge, having remanded a case for further evidence to be taken and a 

fresh finding recorded on a question of fact, is bound to examine the 
correctness of the finding, and to state in his judgment the reasons 
for which he either accepts or rejects it. 20 M. 496 ; 22 M. 344. B 

(e) An Appellate Court, in the absence of any admission by the party against 

whom the issues have been found, is bound to form its own opinion 
on the evidence and record its findings with the reasons for them. 

19 B. 661 ; 3 W.R. 126 ; 3 W.R. 192 ; 4 W.R, 4 ; 7 W.R. 187 ; 8 W. 

R. 240 ; but see 16 W.R. 64 ; 26 W.R. 12. B 

(/) The District Judge must give reasons for the order holding the appeal as 
barred. 9 B. 462. ^ 

(g) The judgments of High Courts must contain the reasons for their decisions 
2 B.L.R. 72 ; 11 W.R. 83 ; 12 LA. 495 ; 12 I, A. 602 ; 6 A. 888 ; hut 
see9A.93«6A.W.N.802, 1 



1079 


0. XLI, VT, 31 & 32] Act Y of 1908 (coPE OF (UVIL 1*I!0CBDT1KE).' 


4.- “ Where the decree-reversed.” 

RoiiKons Hbtnild Im ast if^tiod for riiverBiiig the decision of a lower Court. 2 B.L. 
B. 20 ; 17 W.R. .'i.W ; 2L W.R, 281 ; 4 W.B. 100 ; 2 W.B. 77 ; 1 C.W. 
N. 001; 10 n. 010; P-B.K. (I872-18!)2), Vol. I, p. 663 ; L,B.E. 
(1803.1900), Vol. II, p. .lOS. H 


32. ^riio may bo for confirming’, varying, or revers- 

ing tln^ (1(uir(H'. * from which the appeal is prefer- 
parties to tlio appeal agree as to 
the form whic.h tlui <locre(‘. in appeal shall take, or 
as tt> tlu^ ordtn* to bt‘ imuh* iii appeal, the Appc^llate (lourt may pass 
a decree or makii an order accoi*dingly. 


(Note s). 

Old Act. 

ThU rults oorrcfipondH fee S. 577 of Aofc XIV of 1B82» 


0|gtinot!oc« 

For tbo wonln “ againBt. . . nnado’*, tho words “ from which. , , .preferred ” are 
Hubstifeuted. 

The word pasasd in cha^ngod itifeo ‘♦made’*, 

(Cleneral}. 

(1) DlsmiuHil of appeal - Blfeot of. 

The diamiiBal of an appeal leaves the decree of the lower Court untouched, 
neither oonArmod, nor varied, nor raveraed. 21 B. 5i8» 1 

(2) What Judgmont may dlmt 

In a iuit for poeimion or return of purohase^money, the ^ret Court gave a 
deoree for poiseeeion. On appeal it ia oompetent for the Appellarte 
Court to decree for the reoovory of purohaee-money even though it 
finds that the piaintiil'a suit for posseeaion waa barred. 4 M.L.T. 
266; (08 M. 339, 2).). J 

jpor varying or reveroiag iho 

Having brought defendant I on the record under rule 30, it is open to the XMe- 
triot Judge to vary the deoree of the firft>.j0ourt under thie rule by 
traneferring the liability to the plaintiff*! olaim from the ihouldera of 
defendants 3 and 8 to those of defendant I, 35 0. 565 ; 36 0. 109 ; 8 
Bom.Xi.R.X78. E 

Where an applioation purporting to oonhiin the terms of a oompromiee was 
presented to the High Court by one of the parties to an appeal before 
it, but on the so*oalled mlahnamah being sent down to the lower 
Court for verification, it was found that the attendanoa of the parties 
for that purpose ooold not be procured. Held the deoree passed In 
aoootdanoe with the tenns of unverified mlaknamah is improper. 
H A. 850. h 
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83 . The Appellate Court shall have power i to pass any decree 
and make any order which ought to have been 
Appear passed or made and to pass or make such further 

or other decree or order as the case may require, 
and this power may be exercised by the Court notwithstanding that 
the appeal is as to part only of the decree and may be exercised in 
favour of all or any of the respondents or parties, although such 
respondents or parties may not have filed any appeal or objection. 

Illmtration. 

A claims a sum of money as due to him from X or Y, and in 
a suit against both obtains a decree against X. X appeals, and, A and 
Y are respondents. The Appellate Court decides in favour of X. 
It has power to pass a decree against Y. 

(Notes). 

OldAot. 

This rule is new. Cf, the oorrespoudiug rule of English Praotice 0* 58| r. 4» 

« The Oommittee consider it most importe>nt that an Appellate Oourt should 
have the fullest power to do complete justice between the parties* 
The illustration indicates a type of case for which provision is intended 
to be made.’* Statement of Objects and Beasons* 


The Appellate Coart shall have power.*^ 

(a) It is entitled to take cognizance of events which have happened since the 

filing of the appeal. 1 Bom.L.B. 218. M 

(b) It is open to the High Court to vary the decree of the subordinate Court in 

respect of matters, occurring subsequently to the date of such decree, 
which are admitted. 6 B. 113 ; (4 C. 434, D.) ; 26 B. 606. N 

34 . "Where the appeal is heard by more Judges than one, any 
Judge dissenting from the judgment of the Court 
00^*°* *** writing the decision or order which 

he thinks should be passed on the appeal and he 
may state his reasons for the same. 

Old JLct. 

This rale oorresponds to S. 676 of Act XIV of 1882. 

Diitbtction. 

The word “ when ” is changed into “ where.” 

Decree in ct^eal. 

Date and contents 36 . ( 1 ) The decree of the Appellate Court 

of decree. shall bear date the day on which the judgment 

was pronoimoed, ^ 
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(2) The decree shall contain the number of the appeal, the 
names and dcsoriptif)nK of the appellant and respondent, and a clear 
speciheation of the relief granted or other adjudication made. 

(8) The decree shall also state the amount of costs ^ incurred 
in the appt'al, and by whom, or out of what property, and in what 
proportions such costs and the costs in the suit are to be paid.® 

(4) The decree shall be signed ^ and dated by the Judge or 
Judges who passed it : 

Provided that where there are more Judges than one and there 


Ju8ro difliionting 
irom judgment need 
not sign decree. 


is a difference of opinion among them, it shall not 
be necessary for any Judge dissenting from the 
judgment of the Court to sign the decree. 


(Note s). 

Old Aot. 

*rhi« rule sorrottpondH to S. 679 of Act XIV of 1882, 

( 1 ). 

Thitt oorfcapondR to the paragraph. 

SUH-BUt^B {2). 

TbU corresponde to the ecoond paragraph. 

The words “and the memorandum of appeal, including'* are omitted. 

The words shall epecify clearly** are changed into “ a clear epeoifloation of/’ 
For the words ** other determination of the appeal/* the words other adjudi- 
cation made/' are eubetituted^ 

SUB-BULB (8)* 

This oorreiponde to the third paragraph. 

The words by what parties*' are omitted and the words by whom* or out of 
what property** are inserted instead. 

SUB-BULie (4). 

This exactly oorresponde to the fourth paragraph. 


Paorxao. 

This oorreeponde to the last paragraph. 

The words ** and If there be" are ohaeged into and there Is/* 

(Qeneral). 

(1) Interpretation of the rule. 

(а) The rule only requires to declare the proportions in which the ooets are to 

be paid and not to specify the exact amount. 18 W.K. 286 ; 21 W. 
E. 74. 0 

(б) This rule does not require the claim to be stated in the decree, so a? 

make suob statement a part of the deoree itself* 11 B. 177* 

(o) There is nothing in the rule which ehows that a deoree is unneoeiaary when 
an Appellate Court oonilrme the order of an original Court at a preli. 
mlnary hearing. 7 F«B» Q 


S' 
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{(lmera\)-^{Gmioluded ) . 

(2) Construction of the decree. 

(a) The High Court has power to direct a lower Court in what manner its own 
decree shall he carried into effect. 14 W.R. 145. R 

(h) Where a decree of the Sudder Court was in general terms, ** that the ap- 
peal be decreed with costs,” though the judgment indicated a different 
mtenfcion. Keld the decree was restriotod to that which it was the 
manifest intention of the Court to grant. 16 W.R. 530 ; see, however ; 
1880 (Select Case, Part X, No. 34). S 

(c) Though the decree drawn up was informal, yet, if the amount due to the 
decree-holder was ascertainable from the record, the decree was practi- 
cally capable of execution. 13 A. 043. T 

(3) Effect of decree. 

The Appellate Court’s decree supersedes the decree of the first Court, even 
where the appellate deoree merely affirms the original decree and does 
not reverse or modify it. 11 A, 267 ; 11 A. 314 ; 13 A. 394 ; 18 B. 642 ; 
18 B. 203 ; 19 B. 258 ; 23 M. 60 ; 10 P.R. 1895, U 

(4) Powers of Appellate Court— Decree of the first Court when to be varied. 

A Court of appeal has power to vary the erroneous portion of the original 
Court’s deoree. 6 B, 118 ; 6 O.L.R. 267 ; 9 C. 686. V 

(6) Priority of decree. 

— is determined by the date on wlych it was passed and not by the 
priority of the debt which it enforces. 9 A, 418. W 

Shall bear date of the day * . . .proaoaacedJ* 

{a) The date which the deoree should bear is the date when the judgment was 
’ delivered. 12 A. 79. X 

(6) See notes marked R. and 8. in Vol. 11, O.P.O., p. 439. Y 

Z — Shall also state the amount of costs* 

(a) It is a convenient practice for a Court to annex to^ every decree the costs 
incurred by both parties. 13 W.R. 23. 2 

(5) When an Appellate Court decrees an appeal and gives costs of its own 
Court, the oosts of the first Court should be included in the deoree. 
16 W.R. 266. A 

(c) When an appeal is afdrmed upon wholly different grounds, the appeal 
should be dismissed without oosts. 3 W.R. 33 ; 8 1.A, 170. B 

3*--^' By whom — in what proportions * . . *are to be pjs/cT/' 

(a) The Judge of an Appellate Court must state in his decision by what parties 

(and in what proportions if neoessary), the oosts of the original suit 
are to be paid. He need not go into particulars or append to his 
judgment a schedule setting forth the different items which make up 
the oosts of the first Court, 18 W.R. 286 (reversing 17 W.R. 446). C 

(b) Bo the order awarding oosts is not illegal, simply because it does not specify 

the exact amount to be paid as costs of the lower Court.21 W.E. 71. D 

(c) An Appellate Court is bound to decide by which of the parties before it the 

costs shall be borne. It is not at liberty to declare that the coats shall 
be borne by the unsuoeessful party in a suit to be hereafter brought, 
23W.R. 89. ’ B 
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4,--** Shall be signed^*^ 

A Judge is clearly bound to sign decrees himself, after he has satisfied himself 
that they have been drawn up in accordance with the judgment ; he 
has no authority to delegate the signing of decrees to a subordinate 
ministenal officer, 7 P.B, 18BB. F 

Copies of j u d g- 36. Uortified copies of the judgment and 

bo furuihhod to par- <locreo m appeal Khali bo furniKhcd to the parties 
on application to the Appellate Court and at their 
expense. 

Old Act. 

This rule oorreeponds to S. 580 of Act XIV of 1882. 

Difttinotlon. 

The word Appellate ia tiew. 

37. A copy oC the jiulgiucmt and of tlic decree, certified by 
Oettifled oopy ol tho Appoiiate Oourt or such officer as it appoints 
ac^”*^OTe*d"oto« behalf, shall bo scut to tho Court which 

kpp«ai«d from. passed the decree appealed from and shall be filed 
with tho original procoodiygH in the suit, and an entry of the judg- 
ment of tho Appellate Court shall be made in tho register of civil 
suits. 


(Notes). 

Old Aot. 

Thif rule oorraaponda to S» 581 of^Aot XIV of 1882. 


Bliilnetioa» 

Thtt word ** agiUnst'^ ia tho marginal not* and in the section ie ohanged into 
from.” 


{ Ooneral)* 

Oonitimotloii of lh« mle. 

The rule simply speoifiee how appellate deoreee are to be dealt with, and inter 
alia it goei on to aay that auoh deotee ** shall be filed with the original 
prooeedlngs in the salt and an entry of the judgment of the Appellate 
Oourt shall be made in the register of civil suite.*’ ^ 10 A. 889 (892). 0 

OBDEB XLH. 

Appeah/rm AppeUcOe Deorm. 

1, The rules of order XLI shall apply, so 
far as may be, to appeals from appellate decrees. 


(Noidt). 

OUUM>. 

1%Uoi4waomq?oa4af«ft.($8f ot AotXrSTof 1S8B. 
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(General). 


Explanation. 

{a) For commentaries, see notes under S. 100 and S. 108. H 

(6) Just as S. 108 makes the provisions of Part VII of the body of the Code 
applicable to appeals from appellate decrees, this order makes the 
provisions of 0. XLI applicable to such appeals. I 


Dismissal for default of second appeal posted for hearing under 0. XLlt r» 11, and 
this rule. 

A second appeal set down for hearing under r. 11 of 0. XLI and this rule, 
cannot be dismissed for def lulb on the day fixed for heating, as the 
provisions of r. 17 and 19 of O. XLI apply to the hearing of appeal 
in which a date has been fixed under r. 12 of that order and notice 
has been issued to the respondent, 76 P.R. 1882. J 


Application to bring as representatiyes of deceased respondent. 

An application made to bring the representatives of a deceased respondent on 
the record, whether that appeal is an appeal from an original or an 
appellate decree, is an application made under 0. XXII, r. 4, the pro- 
visions of which are made applicable to second appeals by this rule, 
4 A.L.J. 397=A.W.N. (1907), 165 =*29 A. 335 ; see, also, 28 M, 498 ; 
see contra 29 M. 529. K 


Limitation Act, Art. 175 (c). 

Art. 175 (c), Limitation Act, Sob. II, applies to an application for substitution 
of names, whether made in an appeal from an original or appellate 
decree. 4 A.L.J. 397=A.W.N. (1907), 166«=29 A. 635. L 

Question of sufficiency of evidence in second appeal. 

A oase which is tried in special appeal is subject to all rules provided for regular 
appeals so far as the same may be applicable. The question whether 
evidence on the record is legally or reasonably sufficient to support 
the findings of the lower Appellate Court, may be dealt with in special 
appeal without a remand or a re-hearing. 12 W.R, 431. H 

Application to add representatives— Second appeal— Limitation Act. Arts. 175 (c), 
478. 

An application in second appeal to substitute representatives of a deceased 
respondent is governed not by Art. 175 (c), but by Art. 178, Soh. II, 
Limitation Aot. 29 M. 529, overruling 28 M. 498. H 


OEDEE XLin. 


Appeals from Orders. 


Appeals from orders. 


1. An appeal shall lie from the following orders 
under the provisions of Section 104, namely : — 


(a) an order under, rule 10 of Order VII, returning a plaint 
to be presented to the proper Court ^ ; 


(6) an order, under rule 10 of order VIII, pronouncing judg- 
ment against a party ; 
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(c) an order under rule 9 of Order IX rejecting an appli- 
cation (in a case open to appeal) for an order to set aside 
the dismissal of a suit ^ ; 

i<l) an order under rule 18 of Order LX rejecting an appli- 
cation (in a case open to appeal) for an order jjp set aside 
a dcci’eo passed ex parte 8; 

(c) an order under rule 4 of Order X pronouncing judgment 
against a party 4; 

(/) an order under rule 21 of Order XI ; 

(gr) an order under rule 10 of Order XVI for the attachment 
of property ; 

(/?) an order under rule 20 of Order XVI pronouncing judg- 
ment against a party ; 

(i) an order under rule !i4 of Order XXI on an objection to 

the draft of a document or of an endorsement ; 

(j) an order under rule 72 or rule 92 of Order XXI setting 

aside or refusing to sot aside a sale 8 ; 

(A) an order under ruler 9 of Order XXII refusing to set 
aside the abatement or dismissal of a suit ; 

(Z) an order under rule 10 of Order XXII giving or refusing 
to give leave ^ ; 

(m) an order under rule 3 of Order XXIII recording or re- 
fusing to record an agreement, compromise or satisfac- 
tion ; 

in) an order under rule 2 of Order XXV rejecting an appli- 
caton (in a case open to appeal) for an order to set aside 
the dismissal of a suit ; 

(o) an order under rule 3 or rule 8 of Order XXXIV refusing 

to extend the time for the payment of mortgage- 
money 

(p) orders in interpleader-suits under rule 8, rule 4 or rule 

0 of Order XXXV ; 

iq) an order under rule 2, rule 3 or rule 6 of Order XXX- 
Vin9; 

(r) an order under rule 1, rule 2, rule 4 or rule 10 of Order 
XXXIX 10; 

(a) Sin order under rule 1 or rule 4 of Order XL n ; 
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{t) an order of refusal under rule 19 of Order XLI to re- 
admit, or under rule 21 of Order XLI to re-hear, an 
appeal ; 

{u) an order under rule 23 of Order XLI remanding a case, 
where an appeal would lie from the decree of the Appel- 
late Court ; 

• (v) an order made by any Court other than a High Court 
refusing the grant of a certificate under rule 6 of Order 
XLV; 

{w) an order under rule 4 of Order XL VII granting an 
application for review.i^ 

(N otes). 

Old Act. 

This rule corresponds to S. 688 of Act XIY of 1882, 

Difference between the old and the new Acts. 

01. (a) corresponds to the latter portion of ol. 6 of S. 688 of the old Code, 

Gls. (6), {e) and correspond to ol. 10 of s! 688 of Act XIV of 1882, 

01. (c) corresponds to ol. 8 of S. 688 of the old Code, 

01. (d) oorrespouds to ol. (9) of S. 688 of the old Code. 

01. {f) is new, 

01. (p) corresponds to ol. (14), first portion. 

01. (♦) corresponds to ol. (15), first portion. 

01. ij) corresponds to ol, (16), first portion. 

01. (k) corresponds to cl. (20), first portion. 

01. (1) corresponds to cl. (21), first portion. 

01, (w) is new. 

01. (w) is new. 

01. (o) is new. 

01, (i?) corresponds to ol. (28) of S. 688 of the old Code. 

01s. ( 2 ), (y) and (5) correspond to ol. (24). 

01. (t) corresponds to ol. (27). 

CL (w) corresponds to ol. (28), 

Ols. (v) and (t47) are new. 

The following clauses of 8, 688 of the old Code are now omitted 

(1) Orders under S. 20 staying proceedings in a suit. 

(2) Orders under B. 82, striking out or adding the name of any person as 

plaintiff or defendant. 

(3) Orders under S. 36 or 8. 66 directing that a party shall appear in person. 

(4) Orders under S. 44, adding a cause of action. 

(6) Orders under 8. 47, excluding a cause of action. 

(6) Orders returning plaints for amendment, 
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(7) Orders under S. 13 1, setting off or refusing to set ofi, one debt against 
another. 

(31) Orders under S. IIG or S. 245 rejecting or returning for amendment written 
statements or applications for execution of decrees. 

(12) Orders under Ss. and 145 directing anything to be impounded. 

(13) Orders under S. 162 for the attachment and sale of moveable property. 

(IG) Orders under S. 313— The words “for confirming a sale of immoveable 

property are omitted in ol. {j) of this Act. 

(17) Orders in insolvency matters under S. 351, S, 352, S. 353 or S. 867. 

(18) Orders under S. SGG, para (2), 8. 307 or 3G8. 

(10) Orders rejecting application under S. 370 for dimissal of a suit, 

(22) Orders under S. 454, 455, or 458, directing a next friend or guardian for 

the suit to pay costs. 

(23) Orders in interpleader suits under S. 473 (a), (£^) or {d)» 

(24) Orders under S. 407. 


(IKNRRAL. 

I. —Scope of the section . 

This order restricting appeals against orders does not prevent an appeal to the 
High Court from yio order of a Judge of that Court. 9 0. 482 « 12 0. 
UK. 611. 0 

II.— Bengfel Act X of 1859— Appeals under— Applicability of Act. 

This rule is applicable to appeals under Act X of 1869 by the operation of S. 161 
of the Act, 85 0. 799 ^ 12 C.W.N. 888««7 C.L J. 426. P 

111*— Riirht of appeal— Duration. 

The right of appeal given by S. 104 and this rule from orders specified therein 
ceases with the disposal of the suit. 82 0. 1028 6 O.W.K. 895 ; see, 
also, 4 A.L.J. 609 - A. W.N. (1907) 984. But see 19 A. 640. 9 

IV.— No appeal Ilea from the following ordera. 

Order confirming a sale under 0. XXI, r» 99. 

An order of an Appellate Court under 0. XXX, r. 92, oonfirming a sale cannot 
be the subject of a second appeal* 18 0. 422. H 

Order rejecting appeal presented after time* 

A speoial appeal does not lie from the order of a Judge declaring that sufiloient 
cause has not boon shown to his satisfaction for presenting after time 
an appeal from an ports Judgment of a Deputy CoHeotor. 7 W.K. 
296 \ see emUra 8 W.R. 87. 8 

Order refusing to admit appeal presented after time. 

A speoial appeal will not lie against the order of a judge refusing to admit a 
regular appeal presented after time. 8 Agra 801. T 

Mo ieeond appeal against order refusing to set aside the ox pnrfe decree* 

No second appeal would lie from the ordm? of a Dietriot Judge reversing the 
order of a Subordinate Judge refusing an application to set aside an 
es! parts decree, the order of Dietriot Judge being final under 
B.304. 80,882, 0 

m 
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GrENEE AL— . 

IV.— No appeal lies from the following: orders-(Oofiii?m<?ei). 

Order under S. 331 of the old Code registering a complaint of obstruction as a suit. 
No appeal lay against an order passed under S. 331 of the old Code numbering 
and registering as a suit a complaint made beyond a month from the 
time of the obatruotion in an application under S. 328 of that Code. 
21 B. 392. V 

Order on petition under 0. XXI, r. 29. 

No appeal lies from an order on an application for stay of execution under 0. 
XXI, r. 29. 9 0. 2U = 12 O.L.R. 68; see contra 10 A. 889; 20 M. 
366; 13 0,111. ^ 

Order rejecting petition under 0. XXI, r. 16. 

No appeal lay from an order rejecting a petition for execution of decree under 
0. XXI, r. 16, by a purchaser at a Court-sale of the interest of a de- 
cree-holder under a decree. 12 M, 511. X 

Order rejecting application to stay execution. 

No appeal lay against an order rejecting an application to stay execution of, and 
to set aside, a decree passed with the consent of the guardian of a minor 
defendant for want of sanction under 0. XXXII, r. 7. 12 M, 508, Y 

Order amending plaint. * 

Orders amending plaints then and there are not appealable under Act X of 
1877. 3 A. 864. Z 

Miscellaneous orders* 

(а) No appeal lies to the High Court from the order of a Small Cause Court in 

execution. W.R, (1864), 38. A 

(б) No appeal lies from the order of a Judge directing a local investigation by 

an Ameen. 7 W.R. 426. B 

(c) An order rejecting an application that a suit might be declared to have 

abated by reason of the plaintijS’s death and the invalidity of an appli- 
cation to the Court to bring his legal representative on to the record, 
was not one of the orders contemplated by 8. 366 of the old Code and no 
appeal would lie therefrom. 17 A. 286 = 16 A.W.N. 78. 0 

(d) No appeal lies from an order granting an application for tho amendment of 

a sale certificate. 26 0. 629 = 3 O.W.N. 874; see, also, 1 0,W.N* 
658. 0 

(e) No appeal will lie from an order passed under 0. XXI, r, 80, refusing to ac- 

cept a deposit tendered under that rule on the ground that it was too 
late. 19 A. 140. B 

(/) An order on further directions varying the commissioner’s report on the 
talking of an account in a partnership suit is not appealable, any error 
in it being a ground of appeal against the final decree under 8, 691 of 
the old Code. 24 B. 802. f 

(g) An order under B. 97 of the old Code dismissing a suit on account of the 
pladntifi’a failure to pay the Court-fee leviable for service of summons 
on the defendant, is not appealable. 9 0. 697 «» 12 O.L.B. 484, 0 

decision ol a Judge directing a penalty to be enforced under the Stamp 
Aut is not a^^pealable* 6 C, 811, / . , ^ 
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GEN \i\ik.h--{Goutmued). 

IV.-“No appeal lies from the following otd^rS'--( Continued). 

(i) Orders passed by the Collootor in the exercise of the powers conferred on him 
by B. 8‘iO of the old Code relating to the execution of a decree of a Civil 
Court after transfer of the decree to him, are not appealable, 6 A. 
814. I 

(/) No appeal lies from an order directing a suit to be re-admitted and registered 
on the file of the Court, 5 0.711. ;| 

{^*) No appeallies from ail order permitting the withdrawal of a suit with 
liberty to bring a fresh one. 6 A, 213, K 

(/) No appeal lies from an order rejecting an application for permission to sre 
as pauper. 1 A, 745. I, 

(»u) No appeal lies from the order of a Judge making over to the Official As- 
signee the proceeds of property sold in execution. 11 W.B. 100, 420.H 

(n) No appeal lies from the order of an Appellate Court returning an appeal 
memorandum to be presented to the proper Court, though an appeal 
will lie from such order of the Appellate Court returning a plaint ; but 
it is properly the subject of revision by the High Court under S. 116, 
O.P.C. 81 0. 844 ; see vontm 14 M. 462 ; 1 L3.R. 82. K 

( 0 ) Where a judgmont-dobtor^s application under r. 80, 0. XXI, had been allow- 
ed, no appeal by the auction -purchaser would lie, as no appeal is given 
by this order, lind the case does not fall within the purview of S. 47 
of the Code. 80 A. 879-* A.W.N. (1903), 167 -« 5 A.D.J. 657. 0 

Opder amending decree. 

(a) An order passed under 8 . 152 of this Code is not appealable under this order, 
7 A. 978 «. 6 A.W.N. 966 ; see, also, 7 A. 411. p 

(5) An order under 8 . 169 of this Code amending a decree, not being an order 
speoified in this order or 8 * 104, is not appealable. But the amended 
decree, being a new decree In the suit, would be appealable. 9 O.W. 
N.e06. Q 

DlimSisal of application under 0. XXI, r. 90. 

No appeal lies from an order diemiuiug for default an application to set aside 
a sale under rule 90 of 0« XXI. 10 0*0. 171 ; see, also, 6 0.0. 994 ; 10 
M, 970. R 

Application for appointment of oommistton, order on. 

An application under 0. XXVI. r, 18 for the appointment of a commission is 
not a mattsr which oomes within the scope of 8 * 47. No appeal lies 
from the order made on the applloation, since it Is not an order from 
which a right of app^U is given by this order. 17 M.It J. I4r4 ; but 
see 98 M. 197* * i 

Order refuilng to release a Jud(mettt*d«btor. 

An order refusing to veleaie a judgment-debtor arrested in exeoution of a decree 
is not appealabhii as ills not among the orders enumerated in 8. 104 
or thie order, nor is it an order under 8 . 47 ; and, If It be regarded as 
m order for impdeonmenl, ^ H es^pesMly eamepted In S. 104 (A). 66 
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G-BNBEAL — {Continued). 

IV-— No appeal lies from the following: orders— (CoawjZr^rf). 

Pauper petition— Dismissal for default. 

A pauper whose application has been dismissed for default of appearance can- 
not appeal. 3 Agra 1, U 

Order under 0. XXII, r. 3 (2), 

No appeal will lie from an order under 0. XXII, r. 3 (2), such order not 
amounting to a decree and not being specifically appealable under this 
order. 17 A. 172 ==16 A.W.N. 54 ; see, also, 1 A.W.N. 92«3 A. 844 ; 
see contra 10 B. 220. Y 

Order of Appellate Court under 0. XXII, r. 3 (2). 

The order of the Appellate Court passed under OXXII, r. 3 (2), not being appeal- 
able under this order nor being a decree within the terms of S. 2 from 
which a second appeal would lie, was not appealable. 3 A. 844 A. 
W.N, 92. W 

V.— An appeal lies from the following orders. 

Order refusing to confirm a sale. 

A second appeal lies to the High Court against an order passed by a Judge 
refusing to confirm a sale on the ground that there was no subsisting 
decree at the date when the confirmation of the sale was applied for, 
the order being not one provided for by this rule and the question 
raised in the case being a question relating to the execution or satis « 
faction of the decree under S. 47. 25 0. 176 = 1 O.W.N. 666. X 

Order rejecting petition under 0. XXI, r. 97. 

An appeallies against an order rejecting a petition by the decree-holder under 
0. XXI, r. 97. 16 M. 127. Y 

Order under 0. XLiI, r. 8. 

An order under O. XLI, r. 6, is appealable as one under S. 47 of the Code, 
though it is not speoificaUy made appealable by this order. 12 0. 
624. a 

Order rejecting insuflSciently stamped plaint* 

An order rejecting a plaint as insujBfioiently stamped is appealable, 17 B. 66. Z i 

Miscelleneous orders. 

{a) Although no appeal lies to the High Court from the final decree made in a 
suit cognizable by a Small Cause Court, an appeal lies from an 
interlocutory order made in such a suit by a District Court. 8 B. 260. A 

(6) An appeal lies against the rejecvion of an application by a person alleged to 
be adopted by the deceased plaintiff to be brought on record in the 
place of the deceased under 0. XXII, r. 6. 18 M. 496 ; see also 17 
A. 172. * 

(c) Where a sale set aside by the High Court was confirmed by the Privy 
Council, and the purchaser, who had, pending the appeal to the Privy 
Council, given up possession of the land on security being furnished 
by persons not parties to the suit for re-delivery to him and payment 
of mesne profits should the appeal to the Privy Council be successful* 
sought to execute the decree for mesne profits against the sureMei as 
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WENE B.kL~{Gmcluded). 

V.— An appeal lies from the following orders— (Comluded), 

well as the respondents, and the Court dismissed the application 
against sureties and disallowed interest, this was an order under 
0. XLV, r* 16, and appealable under rule 16 of that order. 16 M, 208.C 
((i) Whore the pamlaram of a mutt who was empowered under a decree to no- 
minate a person to bo the head of a subordinate mutt subject to the 
approval of the Subordinate Court, made a nomination but died before 
oouflrmation by the Subordinate Court, and his successor made a fresh 
nomination revoking the former, but the Subordinate Court treating 
tbo second nomination an a nullity confirmed the first, an appeal lay 
’against the order of the Subordinate Court. 13 M. 838. B 

(e) An appeal lies from an order dismissing a suit for plaintiff’s failure to fur- 
nish security for costs as ordered, such order being the decree in 
the suit. 8 A. 108. B 

(/) An appeal lies from the order of a Judge refusing to execute a decree of a 
Small Cause Court. It W.R. 203. F 

/.— order, ...the proper Court.** 


Retum of the plaint. 

(а) 'fhe order of the Appellate Court directing the plaint to bo returned for pre- 

sentation to the proper Court is an order appealable under this clause 
and is not a decree" as defined by S. 2. 1 187 ; sec* also, 26 

C. 276 ; 21 M. 234 ; W F.B. 1809. 0 

(б) Where the Appellate Court {the Judicial Assistant) reversed the order of the 

first Court on the ground that the value of the suit exceeded the pecu- 
niary jurisdiction of that Court and returned the plaint to be presented 
to the proper .Court, the appeal from the judgment of the Judicial 
AMistan t lay to the Commissioner and not to the chief Court, such judg- 
ment not being merely an order as described herein but a decree dis- 
posing of the appeal. 186 P«B. 1882. H 

(c) Where an order is mode by the lower Court of appeal, returning a plaint 

under rule 10 of order VII, by virtue of the powers conferred on it by 
S. 107 (2), an appeal lies to the High Court under this clause and 
B. 100, This rule does not prohibit such appeal. 96 0. 276 8 C.W. 
N. m ; see, also, 81 C. Bii i 95 A. 174 92 A. W.K. 922. X 

(d) B. 107 (2) gives the Appellate Court power to return a plaint presented in 

a Court of a grade lower than that of the Court competent to try it for 
presentation to the proper Court. An appeal lies from such an order 
under this clause. 26 A. 174 1902 A.W.N. 222, overruling 8 A. 466; 
see, also, 26 0. 276. J 

(s) An order of an Appellate Court returning a plaint for amendment or for 
presentation to the proper Court, la not appealable under this clause, 
this clause being applioable only to orders passed by Courts of first 
instanoe. 16 P.E. 1698 ; see, also, 8 A. 466 m 1 A.W.N. 12; see contra 
26A.174iS8 0.m K 

(/) Where the Distriot Court tranelmed a suit from one Court subordinate to 
it to another Court, and the latter Court finding tibat the suit ought not 
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/•— “ An order . . . . the proper Court **-^(Comlud6d), 

to have been presented in the former Court, ordered the return of the 
plaint for presentation to the proper Court, such order is appealable 
under this rule. 4 A. 478. Ii 

(g) Where, after framing issues, the Court returns the plaint to be presented 
in the proper Court, the order does not oome within the definition of 
a “ deoree ” and is only appealable under this rule. 2 A. 857. M 

Duty of Appellate Court returning plaint. 

Where an Appellate Court makes an order returning a plaint for presentation to 
the proper Court, the Court of first instance having heard and decided 
the suit, it is the duty of the Appellate Court under S. 11 of the Suits 
Valuation Act, 1887, first to find and to record its reasons for so find- 
ing, whether the error in valuation complained of has prejudicially 
afiected the disposal of the suit on the merits. 25 A. 174»3 22 A.W.H. 
222; see, also, 81 C. 344. K 

Return of appeal. 

(d) The chief Court has jurisdiction to hear an appeal from an order of the 
District Judge returning an appeal for presentation to the proper 
Court. 1 L.B.K. 32. 0 

(5) An order returning a memorandum of appeal for presentation to the proper 
Court does not oome within this ruSe and is therefore not appeal* 
able. R.A.R. No. 68 ; see, also, 31 C. 844 ; 18 A. 820»11 A.W.N. 96. 
see cmtm 1 L.B.B. 32 ; 14 H. 462. p 

2.--** An order under..* .dismissal of a suit.** 

Dismissal of suit under 0. IX, r. 8. 

An order under O. IX, r. 8, dismissing a suit comes within the definition of a 
decree and is appealable as such. 8 G.W.N. 813 ; see, also, 9 A. 427 ; 
1883A.W.N. 171. Q 

Dismissal under 0. IX, r, 9. 

(a) An application under 0. IX, r, 9, must be made within thirty days of the 

date of the order dismissing the suit, and the Courts have no alternative 
to dismissing the application if not presented within that period ; but 
this does not afiect the appeal from the original order dismissing the 

suit, such an order having the force of a deoree. 88 P.B. 1902. R 

(b) Where, on the day appointed to hear arguments, neither the plaintiff nor 

bis pleader appeared and the Court consequently dismissed the suit, 
the deoree was appealable under S. 96, and 0. IX, r. 9, will not be 
applicable to the oiroumstanoes. 3 A. 292. g 

(c) Where a suit has been dismissed under 0. IX, r. 12, read with 0. IX, r. 9, 

the remedy of the plaintiff is not by way of appeal, but by an appli- 
cation under O. IX, r. 9, and appeal under this clause. 8 A. 20«w5 
A.W.N. 821. j 

Dismi$S2>l of appeal for default. 

An order dismissing an appeal for default under 0. XXJ, r. 17, is not appealable* 
2 A. 616 ; see, also, 8 A. 882 ; 8 A. 519. Q 
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order under.... dismissal of a suit^* ---(Concluded), 

DiftioiEfial of suit by Appellate Court for plaintilf’'s absence in the lower Court on 
the date of hearing* 

Where the original Court had passed a decree in plaintifi’s favour, the District 
Judge had no power on appeal to pass an order under 0. XVII, r. 8, for 
the plaintiS^s absence in the Court of first instance on the date fixed 
for producing evidence in the case. The Judge’s order dismissing the 
suit amounted to a decree and an appeal lay from that order. 10 
O.a 945. y 

$* 141-Etfect on ihti olause. 

S* 141 of this Code is so worded as only to render provisions of procedure ap- 
plicable, and cannot be so read with rule 1 (c) of this order as to confer, 
by implication, an indirect right of appeal, inasmuch as appellate 
jurisdiction cannot be created except by express language in an enact- 
ment, 10 O.C. 858. W 

Applloatlon mdtv 0. XXI* v, 90 -Dismissal tov default. 

No appeal lies against an order rejecting an application under r, 9, 0. IX, 
for reviving an application under r. 90, 0. XXI, dismissed for 
default, 10 0.0, 868. X 

Appliua^onundav 0* XXI* r. SS^-Dlsmissal for default. 

No appeal lies from an order refusing to restore to the file of pending applica- 
tions an application under B. 810 of the old Code, 0. XXI, r* 88, which 
had been dismissed for default of appearance. 99 A. 696»A«W.N. 
(1907) 180 ; see, also, 81 0. 907 ; 10 B. 488 ; U M. 819. Y 

An order . . , .passed ex parte. '' 

Order mider S# 17— AppUoatton under 0. IX> r« 18* 

An order passed mparU in exeoution prooeedinp directing payment of a certain 
amount by the judgment-debtors to the decree-holder, la one under 
B. 47 of the Code and is a decree within the meaning of S. 2 ; and the 
judgment-debtors could apply under 0. IX, r. 18, to set it aside. Anap- 
peed would lie from an order dismissing an application to set aside 
suoh ez parte order on the ground that 0. XX, r* 18, would not apply to 
execution proceedings, 8 0X.J. 976, Z 

AppUealtoa to sat itside ex parte order under 0* XXX, r. 60« 

This clause applies only to what is expressly mentioned therein, orders re- 
jeoting applioatloui under r, 18 of 0, XX lor an order to set aside 
a dsom ea park and not m order as parte. Consequently, no appeal lies 
against an order paeeed under r. 60 of 0. XXX, which is not a decree, 
even though B. 141 of this Code makM the procedure prescribed with 
reepeot to deorees In r. 18 of 0, XX, applicable to orders passed m 
parts. 8 908 ; see oontra 16 0. 81. A 

0i4e# 

(a) No appeal Use fsom an order under 0. XVII, r. 9, read with 0. IX, r. 18, set- 
ting adds a decree paeeed $a parts in default of appearance of the defend- 
ant on a day to which tdte hearing of the suit had been adjourned. 
t»A.866«X7 A*W,N* 89. B 

Heeppia& Ikifroman order seMng aside an ess porfe decree under v. IS, 
0. XX| thla olauie s^dewing <H^peale only from orders rejeotlng 
tmdet thal 108 B,B. X905 m 45 1906 } see, 

o 
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An order — against party, ** 


Scope. 

The order under S. 120 of the old Oode from which an appeal was allowed by 
ol. 10 of S. 588 of that Oode, is an order under the second paragraph 
of S. 120 passing a decree against the defaulting party* 3 0*0. 81. D 
hT.B,— The present Act makes the point free from doubt by definitely stating 
that the appeal will lie against the order ** pronouncing judgment 
against a party.” 


5 .— An order — set aside a sale . " 

Setting aside sale for fraud— Applicability of this rule. 

This clause does not apply to a case where a sale is set aside on the ground of 
fraud. S. 47 applies and the order is appealable. 28 0. 116. E 

Order setting aside sale. 

{a) No appeal lies from an order setting aside a sale under 0* XXI, ». 89. 27 
A. 263 = 1904 A. W,N. 237. f 

(6) Where, in an appeal from an order under 0. XXI, r. 92, rejecting an 
application to set aside an execution sale, it appeared that the judg.* 
ment-debtor, the appellant, had not made the auotion-purehaaer a 
party to the proceedings, Jield, the •appeal must be dismissed as the 
auction-purchaser was a necessary party and the appellant by his 
own laches had omitted to serve him with notice, and as the period 
for appeal had long since expired, there was no valid reason as against 
the auction-purchaser for extending the prescribed period and permit- 
ting an amendment of the appeal* 188 1882. G 

(c) Where, after the judgment-debtor has applied under 0. XXI, r. 90, to have 
a sale set aside, the auotion-purohaser is made a party to the proceed- 
ings and the sale is set aside, the auotion-purohaser can appeal against 
the order setting aside the sale. 2 A. 852, H 

Order refusing to set aside sale. 

(а) An objeotion under 0. XXI, r. 90, was rejected on the ground that the appli- 

cant, a minor, was not represented by a guardian. A second applica- 
tion through a guardian was rejected on the ground that the sale had 
already been confirmed. An appeal will He from such order as under 
r. 92, 0. XXL 9 A. 411 =7 A.W.N* 68. I 

(б) An application made under r, 90, 0. XXI, can be disposed of only under rule 

92 of that order and, if the Court rejeots the objection to the sale, the 
order must be regarded as ” an order refusing to set aside a sale of im- 
moveable property ” under the first paragraph of r. 92, 0. XXI, and 
therefore appealable within this clause. 7 A. 258=6 A.W.N. 17. J 

Right of auction-punchasei? to appeal against order under 0. XXI, r. 90. 

Although the auotion-purohaser may not apply under r. 90, 0. XXXI, to 
have a sale set aside, he yet may be a party to the proceedings after an 
appl^tion has been made under that rule, and, then, if an order is 
against him, he can appesil from such order under this clause, 
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An order — set aside a sale (Concluded), 

Order under 0. XXI, r. 92 -Appeal lies. 

(1) An order pasHod under the first clause of 0. XXI, r, 92, after an objection 

utider r. 90 has been disallowed is appealable under this clause. 7 A. 
m A.W.N. 17. L 

(2) Whore, in execution of a decree, an auction sale was confirmed under r. 

02 of 0. XXI in the absence of any objection under r. 90, and an 
application made thereafter to sot aside the sale was dismissed for de.. 
fault, and, thereupon, another application was made on behalf of the 
judgment.dobtor asking (a) that the dismissed application be restored, 
or (6) that this be treated as a fresh application to set aside the sale or, (c) 
that this bo treated ac an application for review, but was also rejected, 
no appeal lies against cither of the orders of dismissal under this clause. 
25 P.E. 1907 21 P.W.R, 1908 -104 P,L.R. 1907. M 

(3) An order under r. 92 of <). XXX or one refusing to set aide a sale under 

r. 89 of that Order, is appealable under this Order, and a revision peti- 
tion to the High Court does not lie from such order in the first in- 
aUnoo. 4 M.L.T. 98. See, also, 30 M. 507. N 

Ohjeetioni to t«la ditallowed. 

An appeal lies from an order disallowing the judgment-debtor’s objection to 
the confirmation of an auction-salo. 2 A.W.N. 45, 0 

Confimatfon of tale. 

No appeal lies from an order confirming a sale in favour of a decree-holder who 
bad taken permission to bid and who, claiming a right of pre-emption, 
bid tbfi same sum which another person had bid before It was knocked 
down to the latter. 3 A. 074. B 

An order **.^dlmiBsai ofasulin** 

An order directing an appeal to abate in oonsequenoe of the death of one of the 
piaintif! respondent on the ground that oo application had been made 
within the time allowed by law to subetitute the legal representative of 
the deceased, i« an appealable order under 3. 588 (18) of the old Code.. 
165 P.B. 1882. Q 

An order- --*io give have. 

ieope* 

The ioope of tbie olauee is wider than that of ol* 21 of S« 688 of the old Code 
to which It oorfeepondf. While under the old Code an appeal lay 
only from an order disallowing objeotione under S, 872 of that Code 
(0. XXn, r. 10), the preeent Code allows an appeal from an order 
giving or refusing to give leave. B 

Ovder uiidev 0* XIII, i*. iO, 

(n) An order paseed under 0, XXII, r. 10, disallowing an appUoatlon of the 
appillanl to be substituted in place of the original plaintiff is not 
appealable under 8. 68S (21) of the old Code which enly allows an 
appeal from an order disallowing objections. 126 P.D.B. 1908 ; see, 
also, 12 A, 142 ; 22 A, 880 ; 94 282 ; 2 N.Ii.B. 178. 8 

under the corresponding clause of the present Act, an appeal 
will lie, 

1865 
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7. — **Ait order — to give leave — (Gonclvded), 

(6) No appeal would lie from aa order rejecting the application of a person who 
claimed to be brought on to the record of an appeal as being the 
assignee of the deceased sole appellant. 24 A. 632 = 1902 A.W.N. 112, 
overruling 22 A. 380 (314) ; see also, 4 O.W.N. 403 ; 57 P.R. 1908. T 
Note. — An appeal would lie under the present Act. 

(c) An order allowing objections to an application under S. 372 of the old 

Code (0. XXn, r. 10) to be brought on the record in the place of the 
plaintiff is not appealable, nor is sueh an order a “ decree as defined 
by the Code. 24 A. 342; 190*2 A.W.N. 84 ; see, also, 67 P.R. 1903* Df 
Note.— By allowing objections, the Court ought to haye refused the leave 
contemplated by r. 10 of 0. XXII ; and under cl, (1) of the present 
rule, an appeal will lie from the order refusing to give leave. Note also 
the omission in the present Act, of “given either with the consent of all 
parties or after service of notice in writing upon them and hearing 
their objections if any,” after the phrase “leave of the Court in 
0. XXn. r. 10. 

(d) An appeal will lie from an order dismissing an application under 0, XXII 

r, 10, to be brought upon the record as a representative of a deceased 
party, sueh order being a decree within the meaning of S. 2 of the 
old Code. 19 A. 141 = 17 A. W-N. 7. y 

Note.— T he present Act distinctly allows an appeal against such an order as an 
order. 


Order directing substitution of parties. ^ 

An appeal lie^ against an order directing substitution of parties under S. 872 
of the old Code ; such an order amounts to an order disallowing objec- 
tions to substitution. 28 C. 171=6 O.W.N. 307. -jy 

Dismissal of application to bring plaintiff’ s assignee on record in appeal. 

The assignee of a party to a suit during its pendency was not brought upon the 
record and the suit was dismissed. He filed a memorandum of appeal 
claiming that under the circumstances he was entitled to appeal 
The Court treating the memorandum of appeal as an application undei 
0. XXTI, r. 10, dismissed it. An appeal lay from the order of dismis- 
sal, 22 A. 380, overruled in 22 A.W.N. 112 = 24 A. 632. X 


General A — An orders * . . mortgage'^ money, 

Notb.-— T his clause allows an appeal from an order refusing to extend the 
time for the payment of mortgage money, but not from an order 
granting extension of time. 

The Select Committee observe : — 

“The exteasion of time for the payment of mortgage-money is obviously of 
much greater moment to the mortgagor than to the mortgagee 
Therefore the Committee have provided for an appeal from an ordei 
refusing, but not from an order granting, an extension of time.” Y 
0]*der granting extension of time, appeal against 

Where, on failure of the mortgagor to pay the mortgage amount into Court 
withm the time fixed by the deotee, the mortgagee applied for aud was 
plMedm possession of the property, end subaequently the mortgagor 

who hafi no notice of the decree-holder’s application applied for wd 

obtained an extension of time for payment, and he made the payment 
■and teoovered possession, the mortgagee was held entitled to appeal 
Sgamsk the order, 32 M. 183. 
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9. “ Aa order... .of Order XXXV//L” 

No appeal Hca from an order refusing an application under 0* XXXYIIl, r. 6, 
for ati order for the attachment of property to meet any decree ‘which 
the applicant might obtain under S. 90, Tr. P. Aot. 18 A-W-N. 18. A 
NoTm.-^-But see clause (q) of the present Aot. 

Aja onfer^of Order XXXIX. 

Order refusing to set aside iujunotion. 

All appeal lies under this clause from an order refusing to set aside an injunc- 
tion. 15 A. 8^ 12 A.W.N. 140 ; see, also, 6 0. 168. B 

Order under 0< XXXIX. r. 3 directing notice to defendants. 

No appeal lies from an order of a Subordinate Judge refusing to pass orders on 
a petition for temporary injunction without hearing defendants and 
directing notice to issue to them under 0. XXXIX, r. 3. 12 M. 186, C 

IL An order . . . .of Order XL.** 

Order accepting receiver's accounts. 

The order of the Court aocopting the amount stated by the receiver to have 
been realised by him and referring the decree-holder to a suit for the 
decision of his olaim against the receiver is not appealable under this 
clause, 65 P.L.B; 1904. 0 

Olmtlone In passing receiver's account. 

The directions which a Court gives in passing a Beoeiver^s aooounts are not 
appealable, 85 0. 568 « 12 0. W.N. 648. B 

Appointment of a Heoeiver. 

(a) Where, upon a report from a subordinate Court recommending the appoint* 
ment of a Heoeiver, a District Judge refuses to make the appointment, 
hli order must be taken ae an order under 0* XL, r. 1, and not under 
S. 505.of she old Code (omitted in the present Act) ; and is appealable 
under r. X (n) of O. XIiIlL 8X 0. 495 » 8 O.W.N. 608. F 

(5) Where a Court after hearing both iddes has decided that a Beoeiver should 
be appoiuted, such order Is appealable, even though, owing to the 
re fu^ of the Court's nominee, no one has actually been appointed to 
the omoe. 78 P.E. 1902. G 

(o) The appeal allowed by S. 568 (24) of the old Code against an order under 
S. 508 of that Code only extends to orders specified in paragraphs {a) to 
(4) of that Motion. S16 P.B. 1904* H 

KoTa.-<-As paragraphs (a) to (4) art brought In the present Aot under rule 

and Shis olauM gives an appeal from orders under rule 1 or rule 4 
(which is new), this ruling is not necessary. 

lA— ordmt......Mn nppoMle ** 

M Aa otdM QBiw t, 19 of 0. XU readmitting an appeal which had haut 
diamtoMd for dafaolt ttadw «. 17 of that otdtt, i* aot appMlahle. 
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12,—^^An order..,, an appeal*^— (GonchM). 

(6) An appeal lies to the Chief Court under this clause from an order of an 
Appellate Court refusing to re-admit an appeal dismissed for default 
and is not afieoted by S. 102 of this Code, which excludes a second 
appeal in suits of the nature cognisable by a Small Cause Court. 100 
P.R. 1883. ^ 

(c) A respondent against whom judgment in appeal went ex parte and whose 
application for a re-hearing has been refused may appeal from the ex 
parte decree. 2 A. 667 ; see, also, 8 A. 854. K 

An order. ...of the Appellate Court. ** 

Eor oases under this sub-clause, see 0. XLI, r, 23, under the heading “ General 
—Appeal.” ^ 


14 » — ** An order . . . .for review, 


Order granting review. 

No appeal lies from an order granting a review of judgment, except as provided 
by r. 7 of 0 . XLVn. 12 B. 171 j see, also, 22 C. 3 ; 1 C.W.N. 888 ; 22 
0. 984 ; 18 A, 44 «15 A.W.N. 161 ; 21 B. 828 ; 24 C. 878. M 

Grant of review on insufficient grounds. 

That the Court which has granted the review has done so without suffioient 
reasons is not a valid ground of appeal under 0. XLVII, r, 7. 24 0. 
878. N 

^ , 2. The rules of Order XLI shall apply, so far as 

Procedure. ^ 

may be, to appeals from orders. 

(Note s). 

Old Act. 

This rule corresponds to S. 690 of the old Code. 

Bistinotion. 

The words ** under this Code or under any special or looal law in which a 
different procedure is not provided ’’ are deleted. 

For notes, see S. 108 (6), Vol. I, p. 982. 


OEDBE XLIV. 

Pauper Appeals. 

1. Any person entitled to prefer an appeal, who is unable to pay 
Who may appeal the fee required for the memorandum of appeal, 
as pauper. pjgggQt application accompanied by a 

memorandum of appeals and may be allowed to appeal as a pauper, 
subject, in all matters including the presentation of such application, 
to the provisions relating to suits by paupers ^ in so far as those 
provisions are applicable. 
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i*i’ovi(k*(l timti the Ciourt nhall reject the application unless, 

pHo™nn*fw adniiH- “-1“*“ thereof and of judgment and decree 

»inn o{ »pppni. appcsakid IVom, it sees reason to think that the 
d<‘crw‘ is contrary to law or to some usage having the force of law, 
or is otherwise erroneous oi- unjust. 

(Note s). 

Old Act. 

Thitf rule correBponds no S. 692 of Aot XIV of 1882, 

Difference between the Old Act and the new Act 

(1) I’ho phrase “ under this Code or any other law’’ after the word “ entitled” 

is omitted. 

(2) Instead of ** nubjeot to the ruIuB contained in Chapters XXVX> XLX^ XLXX 

and XLXn,” In the old Aet» the now Act has subject in all matters 
including the presentation of such application to the provisions relat- 
ing to suits by paupers.” 

Notm.— C hapter XXVI of the old Code relates to suits by paupers, while chap- 
ters Xl.ll, XLII, and XIjXXI correspond respectively to the present 
order of the same number. 

(Oeneral), 

CroiS’^objeotlons in formM pMupeth* 

Objections bv a respondent cannot be Hied in /orma pauperis. 8 M. 214; see, 
also, 1 B. 76 ; 11 0, 786. 0 

Application without list of property and re-presentation with list after limitation 
period. 

An applloation for leave to appeal in Jornm pauperis was presented within time 
without a list of the pauper’s property. The application was returned 
and re-presentftd with the requisite list after the time for appealing had 
expired. thUl^ the application being accompanied by copies of judg- 
ment and deoree, was in time, 19 P.B. 1699. P 

formal application for enquiry into pauperism unneoesaary, 

A separate forma! application for enquiry into the pauperism of the appellant 
need not precede an application for leave to appeal im forma pauporia, 
I N.W.P. 167, 246. 0 


Act yiil of im, i. aia-AppIleablllty. 

The provliions In S. 842 of Act VXXX of 1869 which make It discretionary in the 
Appellate Court to demand security for costs, Is not applicable to 
appeals in forma jpoupeHs. 17 W.B. 68« B 

Wlttidx^awal of appeal* 

White an appeal preferred iw forma paaporia Is withdrawn in pursuanoe of 
a oompromisti no order could be made under r. 9 or r. 11 of 0. 
XXXm. 18 B. 464. 

Argaamiiit hotwaiii partlee iw Oourt fee. 

Where, in an appeal preferred in forma panp$ri$, the parties compromised and 
It wee agreed Ihf^ the mspondent should pay the Oourt in both 
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the Courts, it was not open to the Court to order the respondent to 
pay any fees on the strength of any agreement between the parties. 
18B.^64. T 

Powers of High Court. 

It is open do the Chief Court to exercise its powers under S. 116 of this Code 
where the lower Court has acted illegally or with material irregularity 
m rejecting an application to appeal in fovincL pQ/U 2 )C‘yi$* 21 1885 n 

see contfira 4: A. 91. ^ 

Appeal against order refusing leave. 

By this rule a discretion is vested in the Judge to allow or disallow an applica- 
tion for leave to appeal in forma pauperis^ and an order passed in the 
exercise of such a discretion is not a “ judgment," within the meaning 
of Art. 16 of the Letters Patent. Hence no appeal against an order 
refusing leave under Art. 16. 26 M. 437- V 

Application as pauper rejected — Subseg^uent regular appeal after limitation* 

(а) Where an application for leave to appeal in forma pauperis was rejected 

and a regular appeal was subsequently filed, but after the expiry of 
the period of limitation, the payment of the Court -fee on the regular 
appeal cannot be held to relate back to the memorandum of appeal 
which^accompanied the application tfor leave to appeal as a pauper so 
as to convert that memo, of appeal into an appeal within time. Until 
the regular appeal was filed, there was nothing before the Court which 
it could treat, even provisionally, as a memorandum of appeal. 18 
A. 306»11 A.W.N. 99; see, however, 26 A. 829; 1904 A.W.N. 24. W 

(б) When a District Judge, after refusing an applicant leave to appeal in forma 

pauperis, granted time beyond the expiry of the period of limitation 
for the applicant to file a regular appeal on the full Court-fee, the 
Judge must be taken to have exercised the power conferred on him 
by S. 5 of the Limitation Act, 1877, although he did not refer to that 
section. 26 A. 829 ; see, also, 22 B. 849. X 

Dismissal of pauper application— Effect on memo, of appeal. 

^he application for leave to appeal m forma pmpmis and the memorandum of 
appeal which accompanies it are two separate documents, and the 
Judge in disposing of the pauper application does not thereby neoes- 
sarily dispose of the appeal. He may still treat it as an existing appeal 
if the appellant desires to continue it, a?he rule in 0. XXXXIX, r. 15, 
cannot apply to appeals. !Dhe District Judge was under no legal obU" 
gation to dismiss tbe appeal when he refused the appellant leave to ap- 
peal as a pauper. OJ. But see judgment of Omdy, 22 B. 

849. X 


Bnesentation in peaeson of application. 

An applic^oh iot leave to appeal be m ade by the paiJty 
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Subject — by paupers (Concluded). 

Pre»entat!on by yakil with ordinary retainer but not duly authorised. 

The Court rejected a petition of appeal presented on behalf of a pauper by a 
vakil who was retained under an ordinary retainer, but was not duly 
authorised to sign as attorney for the appellant. 21 W.R. 308. A 

Whether 0. XXXIII, r. 8, applies. 

The provision in 0. XXXIII, r. 3, which requires an application for permission 
to sue in forma paupi^is to be presented (except in certain cirouna- 
stanoes) by the applicant in person, does not apply to an application 
under this rule to be allowed to appeal as a pauper. 26 M. 369. B 

Subject to the provisions. . . .paupers, construction of. 

The proper grammatioal construction to be placed on this rule is that a person 
entitled to appeal, having presented an application to be allowed to ap. 
peal as a pauper, all action taken subsequent to the presentation of 
that application is to be subject to the rules in 0* XXXIII, but not 
that the presentation of the application itself is subject to such rules. 
96 M. 369, C 

Notk.x «This is no longer law as, under the present Act, the phrase ** including 
the presentation of such application ** is speoidoally added. 

Appeid ia forma pauperis by pardmhnashia woman-* Presentation by duly 
authorised ajeni 

Where an appeal in fonutf pauperu by pardahnashin woman was presented, 
not by an advocate, vakil, or attorney of the Court, nor by the appel- 
lant in perHon, hut by her duly authorised agent, this was a good 
presentation, having regard to the exemption to the appellant given 
by B« 189 of this Code and the exception m^de in favour of such a pet- 
sou by 0. XXXin, r. 8, S* B of the Letters Patent notwithstanding. 
94 A.m«^I90lA.W.N.918. B 


0raiil of laava— Bulaa to b« observod. 

In dtoiding whether leave to appeal in fanm pauperU Is to be given, it is the 
duty of the Court to have regard to the rules of 0. XXXIII, the right 
of appeal, according to the oonitructlon of this rule, being subject to 
the rules in that order. 80 M. 847 » 8 M.L.T. U-»X7 M.L.J. 447; 
see, also, 96 M. 869. B 


IppUcitlloti without achedule of applioant'a property. 

Where an apphoatlon for leave to appeal as a pauper contained no schedule of 
any moveable and immoveable property belonging to the applicant 
with the estimated value thereof and was not verided In the manner 
preioribed foe veridoation of plaints, the Court had no alternative but 
to rejeot the applioallon. il 0.0. 19. F 

Z— ** PnovWodf. . . ^arronaouM or uujusi 


jPrIiiolpli* 


The provlio to thle rule is a very neoeseary safeguard introduced for the 
httcedt of Itidganti who find themselvee opposed by paupers. The 
Oourl ehonid he oamlca to tee that that proviso is satisfied. To pro- 
vide a laligtUMfd agalntt the provlto being overlooked, the Judge 
admilHag a pwotper appeta ihoe^ not only see hut express and record 
vmy bdeHy the maou m which the Uave proceeds. 6Bom.L.B. 
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2^— Provided* .. .erroneous or unjusV * — (Concluded). 

(6) !Ehe Court must oome to its oonolusion upon a perusal only of the applica- 
tion, the judgment and the decree, 6 Bom. L.R. 442 = 28 B. 461. H 

Duty of Court to consider judgment and decree for itself. 

A Court to which an application for leave to appeal in forma ;f}aui^cric is pre- 
sented is, under certain circumstances, empowered to reject that ap- 
plication summarily; but he is not, under similar conditions, 
empowered to reject the appeal itself. It is the duty of a Court to 
which an application for leave to appeal as a pauper is presented to 
consider for itself the judgment and the decree against which it is 
sought to appeal, and not merely to reiterate the reasons given by the 
lower Court. 16 A.W.N. 34. I 

Order by single Judge allowing pauper appeal merely provisional—** Court/* 
meaning of« 

The order by a single Judge of the chief Court allowing appellant to appeal as 
a pauper is merely provisional and subject to revision by the Bench to 
which the appeal is admitted ; the word ** Court ’* in r. 1, would ordi- 
narily mean the Court competent to hear the appeal. 1 P.L.R. 449 
(460). J 

2 . The inquiry into the pauperism of the applicant may be 
Inquiry into pau- made either by the Appellate Court or under the 
orders of the Appellate Court by the Court from 
whose decision the appeal is preferred ^ : 

Provided that, if the applicant was allowed to sue or appeal as 
a pauper in the Court from whose decree the appeal is preferred, no 
further inquiry in respect of his pauperism shall be necessary, 
unless the Appellate Court sees cause to direct such inquiry, 

(Not es). 

Old Act. 

This rule corresponds to S. 698 of Act XIV of 1882, 

The inquiry Mo. ...is preferred:^ 

Enquiry into pauperism by Subordinate Judge under orders from High Court— 
Powers of High Court. 

On an application for leave to appeal in forma paup&m, the High Court direct- 
ed the Subordinate Judge to make an inquiry and report, and the 
Subordinate J udge reported that the applicant was a pauper but that 
she had rendered herself incapable of appealing as a pauper by entering 
into an agreement with persons falling within rule 6 (e) of 0. XXXIII. 
Eeldt that the order of the Court oalling upon the Subordinate Judge 
to report did not operate as a final disposal of the application and that 
it was open to the High Court upon the receipt of the report to oonsi 
der whether the case was one in which leave ought to be granted ; and 
that as the applicant had entered into an agreement under rule 6 (^) 
of 0* XXXIII, the application should be dismissed, 80 M. 647«a 
Mi T. 11«17 M.L,J. 447. j; 
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OIUJEK XLV. 


Appraln to the Kiiirj in Council. 

1, In this Oi’cloi’, unless there is something repugnant in the 
“ l)oorou'’(lornioii. subject or context, the expression “decree ” ^ shall 
include a final order. 

(Notes). 

Old Act. 

Tbirt oorroBponclh with B. 504 of Act XIV of 1882 oitod below. 
t)l)L hi this vhuptvr, ioiless there, he something repugnant in 
**Dcoroo'’tle<lnod. the Huhjcct or vontvxt, the c^rpreadon “ decree'" 
includes uIho judgment and order. 


/. -“Decree*’' 


Order of High Court diemleeinj a petition by a company. 

Atj for the confirmation of a Hpeoial rcwolutioii altering the memorandum 
of uuHtfointmu ih a dooroe. 27 B* 416. li 

N.B.-- Kor further notoi< on ** drorco” and “ final order ”, see notes under Ss. 
109 to 112, 

2. Whoovtn* (loBifoH to fi])peal to His MajeBty 
Court whole decree in (Council nhiil! iipply by petition to the Court 
complained of. vvhoHO docrco in coinplainotl of. ^ 


(Notes). 

Old AgU 


ThU QorrcHpcndi* with 8» 608 of Act XIV of 1882. 

/. “ ShMii Sppiy* • . . compiaiaed ot ” 

(1) AppUoatiott for leave to Appeal^ -Full partioulara of case to be stated. 

(rt) In a petition for special leave to appeal to the Privy Council, there should 
bo a lull statomont of the facts and legal grounds to show that there 
if a substantial case on the merits. IX H.I.A. 1. H 

(6) In the above ease, the petition oontained a general statement of the pro- 
oeediugs in IndU, and an averment that they were irregular and 
oontri^ry to law. Such petition was ordered to be dismissed or stand 
over for amendment, as being too general and vague. (Ibid.) N 
(r) And on an amended petition* stating in detail the facts, and speolfloally 
showing legal grounds of objection to the decrees and orders of the 
lower Court refusing leave to appeal, special leave was granted by the 
Privy Oounoil. (/bid.) ^ 

(d) The petition of appeal shoxild also state in distinct terms the substantial 
quettion of law involved in the case, and which is proposed to bo sub- 
mitted to the Privy CounoiU 12 B.H.O. B. P 

(2) Ho applkatloii mode to Court below^-Gront of leave by Privy Council- 
Fractiee. 

la on* o*M. tpMinl l«v« ^ appeal wae gtantad, notwithstaoaing that no 
appUoalion bad boon mad* to* •uoh lea.* to appeal to tha Conit 
botow,ttpoB tbo allegation that, though the amount deoteed urae much 
tbo appoalablo valuo, yot tha eubjeot-matter in appeal e*oeedad 
la vaina tha appaalabla amount. 10 M.I.A. 818. Q 

180 « 
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I. Shall apply — complained ot ’’—(CmUmmd) . 

(3) Application to appeal to Privy Council in forma pauperis. 

(а) An may^be made to the High Court on an unstamped p&»per, and accom- 

panied by a certificate of counsel that there is a reasonable ground 
of appeal. But the usual security for costs should be given and the 
costs of translation should also be deposited. 6 W.K. 4; 19 W. 
R. 305. R 

(б) Although the Courts in India admit a party to appeal to England in forma 

pauperis^ yet the appellant ought to make a special application to the 
King m Council for leave to prosecute such appeal m forma pan%)eri!i* 
7 W. R. (P.C.) 29-1 M.I.A. 114. S 

(4) Death of sole appellant pending appeal to England— Representation. 

Pending an appeal to England, the sole appellant died, and the Suddet Court 
made an order substituting one of the respondents in his stead as 
appellant. Held., it is not competent to the other respondents to 
object to such order at the hearing of the appeal, the proper course 
being to move the Sudder Court to discharge such order. 6 M.I, 
A. 146. • T 

(6) Petition of appeal— Security bond. 

The High Court cannot receive a petition of appeal to England tendered 
without the usual security bond duly registered as provided by the 
rules. 7 W.R. 388, . 0 

(6) Laches of applicant — Effect. 

In one case, where the applicant failed to take the necessary steps to prosecute 
his petition of appeal to the Privy Council, such petition was ordered 
to be struck off the file for want of prosecution. 12 0. 668. Y 

(7) Time for applying for leave— Limitation. 

(а) An application for leave to appeal to the Privy Council must be made within 

sis months from the date of the decree. 19 B. 801 ; 16 M, 169, W 

(б) In computing the above period, the time required for obtaining a copy of 

the decree cannot be excluded, 19 B. 801 ; see, also, XO M, 878. X 

(c) Neither S. 6 nor Q. 12 of the Limitation Act (1877), applies to applications 

for leave to appeal to His Majesty in Council. A.W.N, (1906) 65 » 8 
A.L.J. 166 » 28 A. 891 ; (1 A. 644 ; 16 A. 14 ; 19 B. 801 ; 16 M, 159, 

; 1 O.W.N. xli ; 15 B.L.R. 221. Y 

(d) Para (2) of S, 6 of Act XV of 1877 (Limitation) does not apply to an appU« 

cation for leave to appeaHn /orwia pauperis. 8 O.W.N. 906*w80<J. 
^ 790. ^ 

(8) Disability owing to minority— Limitation. 

In an application for leave to appeal to the Privy Council, the disability by tea. 
son of minority is not to be excluded from the period prescribed. 18 
H. 484. 

(9) Exclusion of date on which decree was pronounced— Limitation* 

The day on which the decree appealed from is pronounced or dated should be 
esoltided in calculating the period of six months allowed for an appeal 
to the Pt^ CCUhcil. 13 W,B. 17 (P.C.). jg 
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~ * 5 half apply . , . . complained of * {Concluded ) . 

(10) Excluiion of time when Court is closed— Limitation. 

H tho (^ourt be closed on the last day prescribed for the application, it may be 
proHenled on the next ro-opening day, See 1S2 W.B. 293 ; but see, also, 
IBW.R, 266. C 

(11) Rejection of petition for review of judgment- Limitation. 

The ‘ will not extend the above mentioned period of six months allowed for 
the appHcation for leave to appeal. 6 W.R, (Mis.) 102 ; B.L.R. 
(Bup. Vol,) 685 ; 16 B.L.R. 221. 0 

(12) Rettoration of petition Limitation. 

Whore a petition was preatmted and admitted in due time, but was afterwards 
hlruck ofl: for default, it may be re-admitted, although the six months’ 
period ban expired. 7 W.R. 631; see, also, 16 0. 897==: 16 LA. 71 
(P.C.). E 

(IH) Appcftl to Privy Council - Striking off for want of prosecution. 

Where the usual draft notice, which was sent by the Registrar to the attorney 
of tho parly that filed his petition of appeal to the Privy Oounoil, and 
intended for being served on the opposite party, vras never returned as 
approved or otherwise to the Registrar, nor wore any steps taken to 
prosecute the appeal, /icW, the opposite party was entitled to an order 
striking of! the appeal for want of prosecution, 12 0. 668. F 

(ii) Outer of Frivy Counci! - Execution— Certified copy. 

(rt) Kxeoutinn of a donrec affirmed by the Privy Council could be ordered to 
proceed only upon production, with the execution application, of a 
certified copy of the order of the Privy Council. 6 0. 829 » 4 G,L.R. 
887. a 

(/») When the original order of the Privy Council has not been tiled in the High 
Court, a copy of such order, though not certified, may accompany an 
application for execution under S. 610 of the old Code ( .» this rule), 0 
C. 482 (F.G.) ^ 10 LA. O.L.R, 611. H 

(c) The provisions of this seotion cannot be construed ae restricting the only 

possible evidence to the oertified copy, but ae directory words, with tho 
objeot of ensuring that proper information upon the subject of any 
order in Oounoil should be supplied to the Courts in India, (ibid.) I 

(d) An execution application, not accompanied by a copy of the decree, as 

required by the Civil Rules of Praotics^ is an application in accordance 
with law, within tho meaning of Art, 179, Limitation Act, XB77. 
20 M. 567 (559), J 

(«) A Courti In executing a decree in a case which has been appealed to the 
Privy Connoil, in not warranted in receiving a mere copy of the 
printed judgment of the Privy Oounoil ae if it were a decree. 20 W.R. 
444. K 

9. (1) Bvery petitiem ahail Btate the grounds of appeal and 
OwUSoftto M to pny for a certificate either that, as regards 

imia$ or fltooii. I amoxmt or value and nature, the case fulfils the 

cegolzeme&ts of Seotion' XIO, or that it is otherwise a fit one for 
aj^peal to ms MijeiSy in Cotm<»^ 
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(2) Upon receipt of such petition, the Court shall direct notice 
to be served on the opposite party to show cause why tiro said 
certificate should not be granted. 

(Note s). 

Old Act. 

This corresponds with S. 600 of Act XIV of 1882, with some slight verbal 
changes. 

Certificate as to vaiae of fitness , '' 

(1) Grant of leave to appeal— Conditions necessary— Procedure. 

(a) In order that an appeal may lie to the J^nvy Council, the appeal, besides 

involving, directly or indirectly, the value of at least Rs, 10,000 or 
upwards, must also raise a substantial question of law, in those cases 
whore the decree of the final Appellate Court confirms the decree of 
the Court boJow it. 23 A. 227 = 28 1, A. 11 (P.C.). L 

(b) If there should be a substantial question of law involved in a ease, where 

the value is lesK Lhan Rs. 10,000, it is within the judicial discretion of 
the Courts to specially certify the case as “ otherwise ” fit for appeal, 
(Ibid,) M 

(c) Where the case is otherwise unappealable, the rule of the Judicial Commit- 

tee is not to grant special leave to ai>pt'al, unless there is some sub- 
stantial question of law or of general interest involved. 24 A. 174 
«29I.A. 40=6G.W.N. 862. N 

(d) Before a ease can be certified as a fit one for appeal, the condition 

prescribed by S. 596 (O.P.C., 1882) as to the amount of the subject 
matter of the suit in the Court of the first instance and as to the 
amount in dispute on the appeal must both be fulfilled. The word 
“ and ” in that part of the section cannot be read as ** or (Ibid,) 0 

{$) The word otiherwiae ” refers to special oases, where the question involv- 
ed is not measurable in money, but is of groat public and private 
importance. See 28 A. 227.«28 1.A. 11 (P.C,); see, also, 6 C.W.N. 
362=29 I.A. 40.= 24 A, 174 (PX). P 

(/) Where the matter is under the appealable value, the party applying for 
special leave to appeal should first apply to the Court below for a 
certificate that the case is, otherwise^ a fit one for appeal to the Privy 
Council. 24 A. 174 = 29 LA.40»60.W,N, 862, Q 

But this rule will not bind the Judicial Committee not to grant such leave 
in any special case, although that course has not been followed, 
' (Ibid,) R 

(2) Assent of the respondent. 

Xhe to the issue of the oertifioate cannot give effect to it, in the absence of 

the conditions required to give the right of appeal. 28 A. 227 « 28 I, 
A. 11 (P.O.), S 

(8) Certificate of High Court. 

The mere fact that the High Court has stated the sufdciency of value cannot 
make appealable an order which does not fulfil the statutory condi- 
tion. 23 A. 2!K)«6 O.W.N, 153. T 
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/. ^*Cettifics(e as to value of fitness (Continued), 

(4) Petition of appeal to P.C< should distinctly state question of law involYed. 

See l*i li.H.C’/. 8 noted under 0. XbV, r. 2, su'pra^ U 

(5) Laches of petitioner Effect Costs' Restoration* 

(rt) Failure of apphennt to take necesRary atops — Petition to bo struck ofi. 

Sue ri 0. r»68 noted under 0, XLV, r» 2» Y 

Tho Htriking ofT m the above case may bo with costa. See 27 B. 124. W 
U ) Tho Htrikiug off of tbo petition will not bar its ro-admisaion for suftioient 
oau^^o. 7 W.K. &at (Sup. Vol.) 780 ; 16 G. 397^16 I. A. 71 

(P*C.)* X 

(t!) Tho rc-iidmiaaion may be oven after tho six monlha allowed for the petition, 
if the orif{mal putitUm was prchcnted in time. (Ibid,) Y 

(0) /;A p«r/o petition for leave- Contents-^Costs* 

(a) It in a univurHal and munt important rule of tho Court, that evory fact, 
which IS xnateriai to tho determination of the question raised upon 
the petition, whould be truly and fairly stated, 8 MJ.A, 193. Z 
(h) In ordinary oircunintHncea, an order in Gounoil obtained upon an ex parte 
putitiun, which omitted to statu the true faots, will bo diaoharged with 
cuHtH. But, if there baa boon laches in applying to dlsoharge the order 
on the part of tho roRpondont, no costs will bo given. 8 M.I.A. 193. A 

(<-) Wbero an appeal had bcmi granted ex parte upon an allegation unfounded 
in fact, the JudioTal Gommittuo refused to bear the ease, and dismissed 
the appeal with costs. 6 M.I.A. 207 ; see, also, 4 A. 600 » 9 I. A. 70 
(P.C.). B 

(U) The material nushtatomont oC fact, for which a petition for leave to appeal 
would bediMmissed, need not be made in bad faitb. See 4 A. 600 » 
1) l.A* 70 (P,C.). C 

(u) BooauMO, where there is an umissum of material facts, whether it arises from 
an improper inteuticn on tbo part of the petitioner, or from aooidont 
or negligence, still, the G0act is the same, if the Court has been 
induced to make an order which, if the facts have been fully before 
it, it would not or might not have been induced to make. S M.I.A. 
198. 0 

(7) LiAva frantid ax patia- Bight, of retpondent. 

If leave to appeal be obtained ex imrte, the respondent may, as a matter of 
ooune, present a oounter^petitioQ to dismiss it. 6 M.X.A. 207. £ 

(8) Frlvy CoanolL appUeatlon for leave to appeal to- Judgment of one Judge- 
Appeal* 

(а) Where an appUoation for leave to appeal to the Privy Council was refused, 

on the ground of the judgment of the High Court practically oon* 
Urmiog that of the lower Court, and of there being no point o! law 
involved in the case, fwUi, no appeal lay therefrom to a Division 
Bench under ol. 15 of the Letters Patent. 7 0. 839«»9 O.L.B. 166 ; 
(26 W.K. 520, F.) ; see, also, 18 C. 1B2. F 

(б) Letters Patent, oU 16- -Meaning of Judgment— Order by Judge of the High 

Court presiding over Privy Council Department, appeal from. See 18 
0.182; 8. 602.0. P.C. (1882). 8 
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/. — ^^Certificate as to value of fitness *^-^{Concluded). 

(c) No provision by Statute or Charter being made for appeals to Pier Majesty 
in Council from judgments of the Judicial Commissioner of Oudh, 
created on the annexation of that kingdom in the year 1868, the 
Judicial Committee, to prevent the denial of justice, admitted an 
appeal under Statute 3rd and 4th, Will. IV, G. 41, S. 1, 8 M.I.A. 
270. H 

(9) Form of certificate. 

(a) If the certificate of the High Court, beyond certifying to the sufiioiency of 
the amount, contains an additional statement that the case is other* 
wise a fit one for appeal to His Majesty in Council, it was held that 
the certificate was m proper form. 31 0. 57 (P.C.)~80 l.A, 238-^8 
C.W.N. 41-13 M.L.J. 689=5 Bom. L.R. m, followed in 31 C. 805 = 
8 C.W.N. 225 = 31 l.A. 24. I 

(5) Where the order granting leave to r.ppeal stated “ there seems to bo a point 
of law, which, however, does not appear to have been argued here”, — 
Iheld, by the Privy Council, that the leave was granted contrary to the 
provisions of the Code. Sea 6 C.W.N. 241=4 Bom. L. R, 248- 26 M, 
215. J 

(10) Leave to appeal--Refusal of certificate— Grounds to be stated. 

• 

The High Court, in refusing a certificate for leave to appeal to His Majesty in 
Council, should state the grounds for refusing it. 10 C.W.N. 645 
(P.a) = 8 Bom. L.R. 874 = 16 M.L.J. 160=29 M. 04 4 O.L.J. 806 = 
33 LA. 67. K 


(11) Petition for special leave— Reasons omitted in order admitting to review. 

With reference to the requirement that reasons should be recorded by the Judge 
granting an order of admission to review, the mere omission to record 
them was not held a ground for granting special leave to appeal from 
the order or from the decree which was subsequently made. 27 0. 
333 = 27 l.A. 79=4 C.W.N. 203. L 


(12) Substantial question of law^ what is. 

In a suit for malicious prosecution, in which the plaintiff claimed Rs. 80,000 
as damages, it was held, that the question of malice and reasonable 
and probable cause is a question of fact, and not a substantial ques- 
tion of law, and that the grant of the certificate by the High Court 
in the above case was under a misapprehension. 25 B. 882 (P.C.). H 

i. For the purpose of pecuniary valuation, suits involving sub- 
^J^nsoiidation of stantially the same questions for determination 
and decided by the same judgment may be con- 
solidated: but suits decided by separate judgments shall not be con- 
solidated, notwithstanding that they involve substantially the same 
quesliotas for deterjiiination. 
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(Notes). 

Old Act. 

Thia rulo is new. 

Consolidation ot snits^** 

(1) Consolidation, when disallowed. 

(a) Two HuilH biwiijg been brought for sums due on the same aocount, each of 
which was under Ra. 50,000, Md, that such suits could not be consoli- 
dated for the purpose of appeal, though the original severance of them 
was contrary to the ptainti^'s instruotions, and the aggregate amount 
of both exceed that amount. 5 W.E. 34 (P.C.) M.X.A. 368. N 
(/;} b^ach judgment m the above oasc, when pronounoed, was final and conolu- 
Hive. 0 

ff') The plaintif! instituted 19 suits of a cognate character against certain per- 
sons, The value of each suit was below Rs. 10,000, but the aggregate 
value of all was above that amount. One of these suits was decided 
against the plaintiff on the ground of multifariousnoss and misjoinder 
of parties and cause of action. The plaintiff applied for leave to appeal 
to Her Majesty in Council, ffc/d, that the decree, in respeot of which 
the certificate was prayed for, did not involve, directly or indirectly^ a 
claim to property of the value of Ra. 10,000, and that the question of 
misjoinder of parties and causes of action v/as not of such importance 
or difficulty aa to justify the Court in certifying that the case was a 
fit one for appeal to Her Majesty in Council. I O.C. Sup. 18. P 

(‘i) Appeal to Fi»lvy Coanoil -Value of eutt ' -Civ. Pro. Code, S. 806 -Consolidation, 
(n) Where the value of the properties in suit with mesne profits exceeds 
El, 10,000, and the plaintiff has, by reason of the defendent having 
given the pro|)Qrttes in two sets in patfii to two different persons, been 
obliged to bring two suits for their recovery, /wfd, an appeal lay to 
the Privy Oounoil. 8 0. 010. 9 

(f>) Where, although, if each case be taken separately, the value is below Rupees 
10,000, yet, if taken collectively, the aggregate reaches that amount* 
and the oases are all dependent upon the same judgment, the case falls 
within S. 806 of the Code of 1880, and leave to appeal to the Privy 
Council should be granted in oaoh of the oases. 34 C. 400. R 


(3) Uave to appeal to Privy OounolU allowed though amount under appealable 
value. 

l 4 «ave to appeal to the Privy Council was granted, though the amount involved 
was under the appealable value, on the ground of an important question 
of law being involved in the case, and on the ground that five other 
suits, along with whioh the case had been tried and decided, were 
appealable as of right. 11 C. 740. « S 


5. In tho ovent of any dispute arising between the parties as to 
the amount or value of the subject-matter of the 
BttMtoOonrtotfln. euit iu the Court of first instance, or as to the 
bMtkBM. 1 amount or value of the Bubjeot-matter in dispute on 

appeal to His Majesty in Council, the Courii to which a petition for 
a oertiSoata is made under rule 2 may, if it thinks fit, refer such clis- 
pute for to the Court of first instanoe, which last-mentioned 
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Court shall proceed to determine such amouut oi‘ value and shall 
return its report together with the .evidence to the Court by which 
the reference was made. 

(Notes). 

Old Act. 


This rule is new. 


/.—** Remission of dispute to Court of first instance,^* 

Practice under old Code— Same as in the present rule. 

(a) Even before the pA^aing of fihiri Code (Aot V of 1908), where there was a 
contest as to the true value of the matter in dispute, it had bi^on the 
invanablejjpraotioe — a practice sanctioned by the Judicial OommibtiQO - 
to ascertain, by evidence and inquiry, what the true value was* 9 
O.W.N. 370 (371). T 


(b) Thus, if, for the purposes of Court-fees, the suit had been valued below 
Rs. 10, 000, it was always open to the parties to show what the true 
value WAS. 9 O.W.N. at p. 371. U 

Effect of refusal 6 . Where such certificate is refused, the 

of oertifloato. 1 petition shall be dismissed. 


(Note s). 

Old Aot. 

This Oorrosponds to S. COl of Aqji XIV of 1882, 


I.— ^‘Effect of refusal of certificate.** 


(1) Order of Jud^e granting certificate for appeal— Appeal— Letters Patent of 
1865, els. 15 and 39. 

(а) No appeal lies from an order of a Judge granting a certificate that a case is a 

fife and proper one for appeal feo the Privy Council ; for, such an order 
is noli one deciding finally or otherwise any question at issue in the 
case on the rights of any of the parties to the suit, but is merely a 
step taken to enable the pirtie^; feo go before the Privy Council and 
obtain from that tribunal a decision on the merits of the case. 17 C. 
455. Y 

(б) Oiv. Pro. Code, 1882, S. 596— Affirming judgment of the Court below— 

Appeal to Privy Council. Review— See 16 0. 287 and 16 0. 292 
(note). W 

(2) Dismissal of Appeal for default— Costs— Restoration. 

See 12 C. 668 ; 27 B. 124 ; 7 W.B, 631«B.L.R, (Sup, Vol.) 780 ; 16 0, 897-1 
I.A. 71 (P.C.) ; noted under r, 8, supra, X 

(3) High Court, in refusing leave to appeal, must give its reasons for so refusing.A 

S 0 elOO.W.N. 645 (P.C0»8 Bom. L.R. 874-16 M.L.J. 160-29 M. 94-6 
C.L.J. 305-83 I.A. 67 noted under r. 8, supra. Y 

(4) Application for leave to appeal to Privy Council— Judgment of one Judge- 
Appeal. 


See 7 0. 339 O.L.R. 166 noted under r. %^$upra, Z 

(5) Application for leave to appeal to Privy Council— Costs— Execution. 

Where a Division BenoH of the Court makes an order dismissing an application 
for leave to appeal to His Majesty in Council with costs, the order 
as to cost® is to be enforced by execution in the lower Court, which 
, passed the order originally. 11 O.W.N, 856-34 C. 860. A 
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7. (1) Wlu'ri' tin* coi’ti ficate iH {jranted, the applicant shall, 
within six months from the date of the decree 
po^!’r‘r.'Muhva ‘«n ‘ioinplained of, or within six weeks from the date 
nmiitnit!criiiU-uip. 1 of fhc, f^raiit of the coi’tificate, whichever is the 
later dale, - 

(ft) furnish seeiii’ity for the (losts of the respondent, and 

ih) dt'posit tiu' amount reepurod to defray the expense of 
translating, transcribing, indexing and transmitting 
to His Maj(wty in (louncil a correct copy of the whole 
roconl of the suit, except ■ 

(1) formal documents directed to be excluded by any order 
of His Majesty in Council in force for the time 
being ; 

(*i) papers whicb the parties agree to (ixclude ; 

(If) accounts, or portions of accounts, which the officer 
empowered hy the Court for that purpose considers 
umiecoBsary., and whicli the parties have not specifi- 
cally asked to be. included ; and 

{■}) Hueh other documonts astlie High Court may direct to 
be excluded. 

(•2) Whore the applicant prefers to print in India the copy 
tif the reau’d, except as aforesaid, ho shall also, within the time 
montionod in sub-ruled), deposit the amount required to defray the 
expense of printing such copy. 

(Motot). 

Old Act. 

Tbi« rule oorrcipondii with 8. 609 ol Aot 3CIV of 1889. 

M.B.- 8m>, »Uu, nutu and«r rr. 9 »nd 8, mpra. 

/.• S$ettrity mad dtpoiU r»qulnd on grmnt of cartttltmie. • ' 

(1) Limitation for oppliontioB, 

In oompntlng ttu ptriod of limiulion (or an applioation (or a oerbifioate o( 
admiMlon o( appeal to Privy OouooU, the time occupied in obtidning 
ooplM of tbe dMree and jud^enb aougbt to be appealed against oannot 
be exoladed. U H. 169 ; sec, also, 16 A, It ; 19 B. 801 ; 10 M. 878. B 

(S) riMofeviWMlBltt* 

— — it sot enttoiant to asonia an applicant (or non>oomplianoa with tbe tales 
or to admit tba appUoatam baywd lime. See 19 W.B. 806. 0 


146 a 
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L—** Security and deposit required on grant of certificate^ ^--(Continued), 

(3) Costs of translating and printing— Omission to deposit in time— Effect. 

The applioabion was presented on the last day of the six mouths’ period pre- 
scribed, and with it, was deposited the estimated costs of translating 
except the costs of printing, which was deposited after the six months. 
Beld, the petition ought to be dismissed. 19 W.B. 305. 0 


(4) Giving security in appeal — Power of Court to extend time. 

(a) The words in the Code, relating to the time within which security in appeal 
is to be given, are directory only. Hence, the Court from which the 
appeal is p^-eferred, can, at its discretion, extend the time, 10 0. 557m 
11 LA. 7 (P.C,); 2 C. 2T2 ; 1 L.B.R. 829; 11 C.W.N. 1104; 14 M. 391; 
6 A. 250 ; 7 A. 79 = 4 A.W N. 303 (F.B.) ; 23 W.R. 220. E 

(5) But the C )urt should not extend the time without sufficient reasons. See 
10 C. 657 = 11 LA. 7 (P.O.) ; 11 C.W.N. 1104. E 


(5) Making deposit of costs— Power to extend time. 

(а) The 0 mrt has also power, when the time for making deposit of costa 

expires duting the holidays, to a'low, in the exercise of its discretion, 
the dep )sit to be made on the re-r pacing day. 2 0. 272. 0 

(б) The High Court has power to extend the time for dopositing the e«ti mated 

costs of tran'^lating, transcribing, indexing and transmitting to the 
privy Council the record of a case under appeal, but it ought not to do 
so without some cogent reison. IKJ.W.N,. 1104, U 

(o) This indulgenoe of extending the time is to be granted, in case the party, 
being diligent, was preventol, by circumstances over which he had no 
control, or owing to mistakes, from making the deposit in time. 
14 M. 391, j 

(6) What is to he taken as security. 

Hindu widow’s interest in her husband’s pmpirty— Not sufficient security : see 
12 W.R. 187. j 

(7) Security-hond— Necessity for stamp. 

See 6 W.R. (Mis.) 47. 


(8) Mesne profits* liability for, of persons giving security. 

Civil Pro. Code, 1882, S. 608— Order for security to ha furnished in Privy 
Oounoil-Order mnde aftef deocM applied againafr-Liability tec 
masue profits of persons giving seouriiy. Soe 19 M. 140. K 


(9) How much of the record Is to be printed. 

(а) The praotioe of inoluding in the transcript record prepared and printed in 

India, under the orders in Council, voluminous accounts and receipts 
unnecessary to the question at issue, condemned. See 6 W. B 68 
(P.C.)«10 K.I.A. 476. ' 

(б) When the High Court has limited its decisions to one or more isenee, only 

somuoh of the original record asie material to the question of law 
decided hy the High Court and the eubjeot of appeal should be printed 
m the copy, 20 895«2i I. A. 194. H 

(c) Appeal from order of High Court ou miew-Papets ooaoeoted With appli. 

whott for If it has beeu te|eet»d, not to he inoloded. See 11 
. Wpfe, 145^7. 90. wAwmueo. me xi 

, ' ‘ ^ V M 
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/. Security and deposit required on grant of certificate ^^--iConcluded). 

(d) D*riiotion« wf^re in taxing conta, to diaallow all expenses ocoasioned 

by the uiHonmti nj the transcript of unneoessary matters. 5 W.R. 63 
(P.O.) 10 M.l.A. 476. 0 

(10) Pom of certificate. 

As to * . B«n:U 0. 57 (P.C.) --SOLA. Q38=«R C W.N. 41«13 M.L J. 

Bn.n. r4.R. m: 31 C. 305 = 8 C.W.N. LA. 24 (P.C.); 6 

C.W.N. 21 4 Bom, L.H. 248 = *25 M, 215, noted under r. 3, P 

) Application that a limited meaning should be placed on an endorsement* 

Wheio an , by a Bench Cteik, on certain exhih.t- printed in thep«per book 
{(oUting to a H’ui), was presented t) the High Court, the said Court 
loft the mat'cr to tho hands of their Lordships of the Judioial Com- 
mute** f »r dealing with the same. 21 C. 476. Q 

(12) Appeal 

(n) An order of #* Judge sitting in the Privy Coim nl de partment, refusing to 
extend the t me p-fscribed by law, within which an appellant is 
nquired to furniHb Hccuilty lor cos and diiei^ting the appeal to be 
struck <'ff the file by rea^^on of such heounty not having been given 
within the preiofihe I tim«, is n-it appenUhle, 18 0.182; see, also, 
10 C.W.N. tIBfi « 33 0 J1328«8 0.L.J. 646; 17 0.456 R 

(h) Application for leave tp sp'^^al to Privy Gout oil — Judgm*‘nt of one Judge — 
App*««l 3*e 7 0 339 .*0 C.L.H. 166, )) 0 i>ticl under r. 2, supra ; see, 
also, I C. 102 ; 24 W.R. 150; 24 W.R. UB. g 

(f) privy Ciunoil deoree— Refusal by High Court Judge to transmit for execu- 
tion— Appeal— Lettvrs Patent, 8. 16. See 9 0. 482 (P.C.) « 10 I. A. 4 » 
12 0L.R. 6U. T 

of .p- a. Whore such security has been furnished 

peal and p ooaiiure ,, . ^ 

ihtfson. I and iiopoHit inado to the satisfaction of the Court, 

the Court shall — 

(а) declare the appeal admitted, 

(б) give notice thereof to the respondent, ® 

(a) transmit to Ilis Majesty in Council ® under the seal of 
the Court a correct copy of the said record, except as 
afurosaid, and 

(d) give to either party one or more authenticated copies of 
any of the papers in the suit on his applying therefor 
and paying the reasonable 6X][>enses incurred in prepar- 
ing them. 

(Not**). 

OULAoi. 

Xhii mit oomspottd* with S. 608 of act SIV o< 1888. 
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/. — ** Admission of appeal and procedure thereoum 

(1) Objection — When to be taken. 

{d} An objection that an appeal has come before the Judicial Committee with- 
out proper authority ought to be taken at the earliest possible oppor- 
tunity. 15 B.L.K. 221; 2 I.A. 205 (P.C.) ; 14 B.L.R. 394. U 

(6) But, it is open to the Privy Oounoil, if it sees fit, toontortain such objection 
at any stage of the appeal. 15 B.L.E* 221. Y 

(c) And such objections have been not infrequently hoard when the appeal is 
called on, and before the arguments on the merits have comxnenood. 
(Ibid.) W 

(2) RcYiew of order granting leave. 

An order granting leave to appeal to the Privy Oounoil is open to review. See 10 
0. 292 (note); (5 W.R. Mis. 97, B). X 

(3) Petitions, etc., to Privy Council — Jjanguage. 

All petitions and applications connected with appeals to the Privy Council should 
be in English ; but mzemamas^ mfecnamm and security bonds, con- 
nected with suoh appeals, need not be in English. 7 W.R* 2D1. Y 

Qive notice thereof to the respondent.** 

Service of notice. 

Where, by the custom in India, the respond^t (being a Hindu woman of rank) 
could not be personally served with an order, the Judicial Committee 
allowed service to be substituted on her Dewan or chief servant* 2 
M.I.A. 263 and 268. % 

Transmit to His Majesty in Council ** 

(1) Transmission of record— Practice. 

(<t) In 17 W.R. 106, their Lordships observed that many documents which 
were irrelevant were printed in India at an enormous cost, and that a 
stricter supervision should be exercised over the department engaged in 
selecting documents to be printed in connection with appeals to the 
Privy Oounoil, so that waste of the suitor’s money may be avoided* 17 
W.R. 106. I 

(b) In cases of appeal made under the Letters Patent, ol. 42, the Court ought 

not to send along with the proceedings, such proceedings at applications 
for review of judgment of the High Court or the orders of the Court 
thereon. 1 B.L.R. (P.B.) 1«10 W.R. (P.B.) 1. B 

(c) Where it was not possible to say whether certain papers were material or 

not, or even whether they ware part of the evidence in the case, the 
High Court declined to put the appellant to the expense of translating 
and transcribing them, but gave the respondent the option of translat- 
ing them at his own expense, with a view to their being sent to England 
as an appendix to the record. 7 W.R. 90, C 

(d) But, if great delay occurs in transmitting material documents, (as) depoei* 

tions filed in the case, the Judicial Committee will peremptorily order 
the Courts in India to transmit suoh record at once. Bee 5 KJ,A. 
146. n 
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3.— “Transmit to His Majesty la Council’ ’—{Conolwiea), 

(3) Transmigsion of original deed— Altered deed. 

An original deed, which was impeached on the ground of alterations and intet- 
polatinns after execution, was ordered to be transmitted for inspection 
on appeal. 1 W.R. (P.C.) 3G=0 M.I.A. 1. B 

{&) TransRiiggion of record - -Judge’s reasons. 

The liOltors i’litent creating the High Court of Judicature at Madras (S. 43) 
directs that the reasons given by the Judges for their deoision should, 
on appoal to England, be transmitted with the record, for information 
at the boaring of the Judicial Committee, which direction, it is the 
bimndon duty of the. iudges to comply with. 11 W.R. (P.C). 83=2 
H.1..R.72(P.C,) 13 M.I.A. 496. p 

9. At any time bofoi’e the admiRsian of the appeal, the Court 

Hovocfttion of ao- «auBe Hhown, revoke the acceptance of 

wptaiioe tif ssouri- aiiy Huch Micui'it.v, and make further directions 
tliorooii. 

Old Act. 

This is S. 004 of Aot XIV of 1883. 

10. Wliore !tt any time after the admisflion of an appeal but 

Power to order trauHiniHRion of thc copy of the record, 

paymen oxcc)>t a« aforoHaid, to HiH Majesty in Council, 
such Hccurity appt'ars inadequate, 

or fui’thcr paymtiut in required for the purpose of translating, 
tranHcrihing, printing, indexing or transmitting the copy of the 
record, except as aforesaid, 

the (knirt may order the ai)p«llant to furnish, within a time 
to he fixed by the Court, other and sufficient security, or to make, 
within like time, the re<iuirod payment. 

Old Aot. 

This is B. 806 of XIV of 3883. 

KBsci of fullur# 11, Wliore the appellant fails to comply 

to wmp y wit or order, the proceedings shall be stayed, 

and the appeal shall not proceed without an order in this be- 
half of His Majesty in Council, 

and in the meantime execution of the decree appealed from 
shall not be stayed. 

(Mote*). 

Old Aot. 

This corresponds w!»b B. 806 of Act XIV of 1862. 
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L—** Effect of failure to comply with order . '' 

(1) Dismissal of appeal for noi:i -prosecution. 

(^i) For a case where au appeal to the Privy Council was dismissed for default 
in deposit of security, and in transcribing the record, and for taking 
no steps to prosecute the appeal. See 1 0. 142. G 

(6) Draft notice sent by Registrar to appellant’s attorney not returned to Re- 
gistrar as approved or otherwise — appeal struck off. See 12 0, 658, 
noted under this order. H 

(c) Application for leave to apoeal presented on the la^t day. and costs of 
translating, etc., dep isited on the same day — Costs of printing not 
deposited — Application stayed. See 19 W.R. 305. I 

(2) Power of High Court to restore appeal. 

See 7 W.R. 631 = B.L.R. (Sup. Vol.) 730 noted under r. 7, supra, J 

12 . When the copy of the record, except as aforesaid, has 
Eefund of balance been transmitted to His Majesty in Council, the 

deposit. appellant may obtain a refund of the balance (if 

any) of the amount which he has deposited under rule 7. 

Old ALot. 

This corresponds with S. 607 of Act XIV of 1882. 

13 . (1) Notwithstanding the grant of a certificate for the 

admission of any appeal, the decree appealed 
appea?.°i^*' shall be unconditionally executed, unless the 

Court otherwise directs. 

(2) The Court may, if it thinks fit, on special cause shown 
by any party interested in the suit, or otherwise appearing to 
the Court, — 

(a) impound any moveable property in dispute or any part 
thereof, or 

(i) allow the decree appealed from to be executed, taking 
such security from the respondent as the Court thinks 
fit for the due performance of any order which His 
Majesty in Council may make on the appeal, or 

Cc) stay the execution of the decree appealed from, taking 
such security from the appellant as the Court thinks fit 
for the due performance of the decree appealed from, or 
of any order which His Majesty in Council may make 
on the appeal, or 

(d) place any party seeking the assistance of the Court under 
such conditions or give such other direction respecting 
the subject-matter of the appeal, as it thinks fit, by the 
appointment of a receiver or otherwise. 
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(Notes). 

Old Act. 

The rule oorreftponda with S. 608 of Act XIY of 1882 ; but the following changes 
may be noted : — 

(i) The words “grant of a certificate for the” are added before the words 

“ admisbion of any appeal ” in para (1), 

(ii) The words “ admitting the appeal ” after the word “ Court ” in para (1) 

are omitted. 

(iii) The words** by the appointment of a reoeiver or otherwise” are newly 

added at the end of the section. 

Powers of Court pending appeal,** 

(1) Admission of appeal— Security-— Practice. 

(а) No demand for security can be made before the application for leave to 

vppeal, has been considered and the appeal admitted. 16 W.B. 289 
[B.UR, (Sup. Vol.) 606-6 W.R. (Mis.) Ill, F.} K 

(б) It is not competent to tho High Court to interfere and require security 

from a p^rty who has been formally put in possession of the property 
in depute in execution of a decree, where execution was taken out 
before an appeal to the Privy Gounod was preferred and admitted. 
6 W.R. (Mis.) 18* h 

(c) An application for stay of execution under S. 608, O.P.O. (1882) (-this 

rule) cannot begiauted, before an appeal to the Privy Council is fin dly 
aamitted under S. 608 of that Code («sr. 8 of this order). 6 O.W.N. 
fi6i. M 

(d) The 2ltllah Court decreed a suit in favour of the plaintiff ; on appeal, the 

High Court reversed the case and remanded it, without making any 
order as to the ooste of appeal. The Zillah 0 >art, however, proceeded 
with the oase and dismissed the suit. Defendant applied for the 
execution of hit decree for costs* H$ld^ the High 0 >urt was not 
oompetent, under the oiroumstances of the oase, to suspend execution 
of the decree or to direct the taking of seourity* 6 W.E. (Mis.) 45. H 

(e) Where the plain tif! obtained a decree for possession, which was reversed on 

appeal by the High Court, and the plaintiff then appealed to the Privy 
Ouunotl, it was held, that the High Court had no power to order 
security to be taken from the defendant* respondent for tha due per** 
formanoe of such order ae the Privy Oounoil may pase in appeal, or to 
suspend the decree reversing the decision of the first Court. 2 W«B. 
(Mis.) 28. 0 

if) Where an appeal to the Privy Oounoil has been admitted, all that the High 
Court oan do is to proceed to stay the execution of the deoree, on the 
appellant giving seourity for the due performance of the deoree of the 
Privy Oounoil. 6 W.R. (Mis*) 17. P 

(p) The High Court cannot continue an attachment of money made during the 
pendency of the suit in the District Court, after the decree of that 
Court hae been reversed by the High Court on appeal. 6 W.R. 
(Mis.) 17* 9 
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Powers of Court pending appeal^*— (Continued), 

Ih Presentation of petition for leave to appea) to the Privy Council from decree 
of High Court — Power of High Court to grant stay of execution of its 
decree — Admission of appeal. See 19 B. 10 ; and 5 C.W.N. 662. R 

(i) The Privy Council granted leave to appeal from certain interlocutory orders 

in execution, in the matter of a decree from which leave to appeal to 
the Privy Council had been obtained, but refused to order stay of 
execution, as the decree had not yet been appealed against to the 
Privy Council, but intimated to the lower Court that the petitioner’s 
prayer was reasonable, and observed that the petitioner might apply 
to the proper (lower) Court for due security being taken from the 
opposite party, who, it was not advisable, should be put in possession 
of large sums of money in dispute in the suit. 14 0. 290 (P.C.)s^l4 
I.A, 1 ; (10 322 ; 10 M.I.A. 196, JR.). S 

(j) The principle, which underlies all orders for the preservation of the property 

pending litigation, is this, that the successful party in the litigation, 
that is, the ultimately successful party, is to reap tho fruits of that 
litigation and not obtain merely a barren success, 5 C.W.N. 781 
(797). T 

(h) A party seeking to obtain security after the decree has been executed must 
show special circumstances (e.()'.), waste or improper dealing with the 
property, before the Court can grant such an order. 17 W.R. 621 ; 
12 W.R. 296. , U 

(2) Appeal to Privy Council— Amount of security. 

(а) In the case of an appeal to the Privy Council, security to che exiiont of the 

whole sum decreed need not always be taken from the decree-holder. 
6 W.R. (Mis.) 62. y 

(б) When security is taken for less than the full amount decreed the decree- 

holder should be restrained from issuing process of execution with a 
view to realizing any sum in excess of the amount for which security 
is given. 6 W.R. (Mis.) 62. W 

(c) When an appeal is preferred to the Privy Council from a decree of the High 
Court, the practice is to calculate the security to be taken from the 
decree-holder for an amount sufdcient to meet the mesne promts, 
which are to go to his hands from the date of his obtaining possession 
to the probable date of the eventual execution of the decree of the 
Privy Council — which period is generally taken to be three years. 
14 W.R, 861. X 

(8) Security from decree-holder pending appeal to Privy Council— Power of High 
Court— Practice. 

(a) The High Court can, on cause shown, require security from a decree-holder 

who has been put in possession in execution of a decree, against which 
an appeal has been preferred to the Privy Council and is still pending. 
12 W.R. 296. Y 

(b) It is not imperative on the High Court, under such circumstances, to take 

security from the decree-holder in possession, unless it be shown that 
the party in possession is making waste, or is so embarrassed by debt 
that the estates are likely to be seized by creditors in satisfaction of 
their claims, or unless some other good cause be shown. 12 W.R. 296.Z 
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Powers of Court pending appeal** — (Continued), 

(c) After an appeal had been admitted from a decree of the Sudder Court at 

Madras, the appellant had applied to that Court, under S, 4 of Reg. 
Vin of 1B18 and the circular order of the 2lBt September 1826, for an 
order calling upon the respondents, who had been in possession of the 
estates in dispute before the institution of the suit, to give security as 
preKcribed by that Regulation. The Sudder Court refused the appli- 
cation as not being within the provisions of the Regulation. Upon 
petition, t-ho ♦luditnal Committee declined to iuterfore, as there was no 
allegation of waste by the re4>onaontB in the petition. 6 M.I.A. 309 
sec, also, 10 M.I.A. 196 ; 12 W.R, 296 ; 16 W.R. 289. A 

(d) Whether there is any jurisdiction in the Judicial Committee under S. 1 of 

Madras Reg, VIII of 1818, to call for security from the respondent 
when put in possession. Sec G M.I.A. 309. B 

(<») Respondent put in possession under decree of Sudder Court-Appeal to 
Privy Council —Security for protection of property pending appeal. 
See 10 M J.A. 196. 0 

{/) Application for decree-holder giving security ponding decision of appeal 
to tho Privy Council, refused-- Application considered premature, 
because merely put on the Glo of the High Court without the appeal 
being admitted. 16 W,R. 289. B 

to) Order for aeourity to ^e furnished by the respondent in Privy Council — 
Order made after decree appealed against— Liability for mesne profits 
of persons giving security. See 19 M. 140. H 

(4) Seourlty from decree^holder-^Release of surety— Jurisdiction— Appeal. 

(<i) A Dittriot Judge has no jurisdiction to release a surety from security taken 
from him by the High Court to enable a deoree>holder to take out exe- 
cution of bis decree ponding an appeal to the Privy Council. 17 W.R, 
468. f 

{if) Ho Appeal will lie from such an order of release by the Judge although it is 
an improper one. 17 W.E. 46B. 0 

(5) tieurity— Suspettilon of writ of restitulion— Jurisdiction. 

Plamtlfi obtained a decree for possession which was reversed by the High Court 
on appeal, and restitution of the property was ordered. Plaintifi ap- 
pealed to the Privy Council and applied to be allowed to remain in 
poseesilon of the property upon the leourity which he had already 
given, lUld, that the High Court hat no power to suspend the resti- 
tution and that the defendant was entitled to enforce restitution with- 
out giving security* 6 W.B. (Mis.) Ill B.L.R, (Sup. VoL) 605. H 

(6) Slay ef exaoutloa^Povaf of KothMtl Oouvt. 

' * A olvU Court in the mofueeil hae uu power to stay execution, in caeea where an 
appeal hae been preferred to Bngland againet a decree of the High 
Court. 5 M.H.C.B, 98. % 

(7) Slay d eaeonlloei^-Pow^ of High Couirt* 

^ The High Court hae power, under Act X of 1877, B* 608, to stay execution 
ol its om deoree in a suit eubee^iuently appealed to the Privy Council, 
4 0.ti.s.m 
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/. — ** Powers of Court pending appeal ** — {Concluded), 

{b) The High Court, having, under S. 603 (a), O.P.O., 1882, declared the ad- 
mission of an appeal from their decree, refused an order applied for 
under this section (=8. 608, C.P.O., 1882), for staying the execu- 
tion pending the appeal, as the two Judges constituting the 
High Court differed as to whether or not the case was such that the 
application should be granted. Their Lordships of the Privy Council, 
however, held that the execution of the decree should be stayed 
pending the appeal. 22 0. 1 (P.C). K 

(c) Stay of execution pending appeal by special leave to Privy Council — 
Jurisdiction of High Court to make interim order pending appeal by 
special leave to Privy Council— Security for costs— Practice. See 4 
O.W.N. 34 = 26 I.A. 281 = 27 C. 1 (P.C.). ^ 

(8) Cross decrees— Appeal to Privy Council— Stay of Execution. 

Procedure where there is an order to stay the execution of a decree obtained 
by a party who has appealed to the Privy Oounoil from another decree 
against himself, if the holder of the decree which is appealed against 
attempts to execute it. See 14 W*E. 829. M 


(9) Order refusing to stay execution— Appeal. 

An , in the exercise of a discretion given to the Court, is not a decision which 

affects the merits of any question between the parties by determining 
a right or liability, and no appeal from such an order will lie under 
cl, (16) of the Letters Patent. 21 C. I73. NT 


(10) Widow’s interest, not competent security. 

A judgment-debtor, who had been permitted to retain possession of disputed 
property, pending an appeal to the Privy Council, on furnishing 
seourity for mesne profits and costa, died, and his widow offered her 
life-interest in his estate as such seourity ; lieldf that as her interest 
was only temporary, it could not be accepted as competent seourity. 
12 W.R. 187. 0 


(11) Power of High Court to order restitution. 

As to whether the High Court has power to order restitution of property 
already taken in execution of its own decree, pending an appeal to the 
Privy Oounoil, See 4 O.L.R. 126. p 

(12) Order of Privy Council— Suspension of execution— Limitation. 

Where a judgment-debtor who has appealed to the Privy Oounoil obtains a 
rule nisi from the High Court, suspending execution until seourity is 
given, and this rule is subsequently made absolute, it does not oper- 
ate agamst the decree-holder in the matter of time, limitation not 
running against him until the result of the appeal is known, or the 
rule otherwise falls to the ground. 19 W.R. 186, D 


14 . (1) Where at any time during the pendency of the appeal 

Increase of seou- Security furnished by either party appears 
rity found inade- inadequate, the Court may, on the application of 
the other party, require further seourity. 


quate. 


(2) In default of such further security being furnished ae 
required by the Court,!— 
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(a) if the original security was furnished by the appellant, the 
Court may, on the application of the respondent, exe- 
cute the decree appealed from as if the appellant had 
furnished no such security ; 

(i) if the original security was fui-nished by the respondent, 
the Court sliall, so far as may be practicable, stay the 
furtliei’ execution of tlie decree, and restore the jjarties 
to the position in which they respectively were when 
the security wliich appears inadequate was furnished, 
or give such direction respecting the subject-matter 
of the appeal as it thinks fit. 

Old Act. 


Thin corroKpnndH with S. 009 ot Aol XIV ol 188ii. 

16. ll) Whoever desires to obtain c.xccution of any order of 
, His Majesty in Council shall apply by petition, 

Pwuduw to <111- . 

{.irra* or<lnrn of Kinj! accouii)anied by a certified copy of the decree 
ill Council. I passed or order a made in appeal and sought to 

bo executed, to the Court from which the appeal to His Majesty was 
preferred. 

(•i) Such Clourt shall transmit the order of His Majesty in 
(’-ouneil to the (’ourt which passed tlio first decree appealed from, or 
to such other ('ourt as His Majesty in Council by such order may 
difjjct, and shall (upon the application of either party) give such 
directions as may bo re<iuirod for the e.xeoution of the same 8; and 
the Court to which tho said oi-dor is so transmitted shall execute it 
accordingly, in the manner and according to the provisions applic- 
able to the execution of its original decrees. 

(H) When any monies expressed to be payable in British 
currency are payable in India under such order, tho amount so 
payable shall be estimated according to the rate of exchange for the 
time being fixe<l at tho date of the making of the order by the 
Secretary of State * for India in Council with the concurrence of 
the Tiords Oommissioners of His Majesty’s Treasury for the 
adjustment of financial transactions between tho Imperial and the 
Indian Governments. 

(Hotaa). 

Old A«t 


fliii tal* ootntpond* wttb S. 610 
Moos. 


Aot lOV oU8d3 wltb some alislit sltom. 
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The words “ (ht tlie date of Die making of Die order ” are newly inserted in the 
present section before the words “ by the Secretary 6l State ’’ in para 
(3). This was in order to remove a conflict of decisions under the old 
Code. See 8 A. 650 ; 23 C. 357 ; 25 0. 283 ; 2 C.W.N. 89, noted infra 
under heading 4. 

jf , — ** Procedure to enforce orders of King in Council,** 

(1) Function of Court under this section. 

(a) When a decision of the Privy Council has been reported to His Majesty, 

and has been sanctioned and embodied in an order of Council, it be- 
comes the decree or order of the Court of Appeal, and it is the duty of 
every subordinate tribunal, to whom the order is addressed, to carry 
it into execution. The functions of the latter tribunal are only minis- 
terial. 22 C. 960 (972) ; Pitts v. La Fontaine^ L.B. 6 App. Gas. 482 
(483). 

(b) The duties of the High Court in dealing with the decrees of the Privy 

Council are purely ministerial; and any Crder which the Judge of the 
Privy Council department may make, when acting in a ministerial 
capacity, cannot be properly considered as a “ judgment ” and is not 
therefore appealable under S. 16 of the Charter. Per Oarthy in 

7 0. 594^7 eX.R. 643. S 

(cj Any error made by such Judge can be rectified only by the Privy Council. 

{Ibid,) . T 

(2) Order of Privy Council confirming decree of lower Court— Execution. 

(а) Although an order of His Majesty in Council may oonfiltm the decree of 

the Court below, the order is undoubtedly the paramount decision in 
the suit, and any application to enforce it is, in point of law, an ap- 
plication to execute the order, and not the decree which is confirmed. 

8 0. 218 (F.B.) = 10 O.L.R. 425 ; 11 O.L.B. 277 ; 21 0, 661 (566). 0 

(б) When onoe an order in Council is made, it becomes the paramount decision 

in the suit. No distinction is made between oases going up to the 
Privy Oounoil from the High Court in tfc e exercise of its original 
jurisdiction, and those from its appellate jurisdiction. 21 0, 561 
(8 C. 218, P,), Y 

(c) Where the decree is simply affirmed by the Appellate Court, it is the decree 

of the Appellate Court which is to be executed. 22 W.B. 102. W 

(e?) Such an application for execution is governed by Art. 180 of the Limitation 
Act (1877). 8 0. 218 (F.B.) «10 O.L.B. 426. X 

(3) Execution of orders of Privy Council-Procedure, 

(a) A party in a suit, desirous of executing an order of the Privy Oounoil, 

ought to apply to the Court from which the appeal was finally brought 
to the Privy Council, to enforce and execute the decree ojf Her Majesty 
in Oounoil ; and it is the duty of such Court to give directions for 
executing the decree to the Court of the first instance by which the 
suit was originally tried. 18 W.B. 175. Y 

(b) Where an application for execution of an order of Her Majesty in Council 

has been made elsewhere than in the High Court, the proceedings are 
invalid. 22 W.B. 102, Z 
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such directions as may be required for the execution 
of the same^*^(Ctmchuied), 

(‘i) Hesne pr‘Ofits» how ascertained. 

{a) In OHtirnating the mesno profits reooverable under a decree, the Court has 
tn asocrtain what the person in wrongful possession could have realised 
by ordinary diligence, and not merely what he actually realized. 4 

aw.js. c. 951 (P.C.). u 

(5) In the abhonoo of evidence, oolleotion oharges were allowed at 10 per 

4 C.VV.N. 031 (P.C.) .^27 0. 961. Y 

(fi) Interest on meane profits. 

(//) The (>ourt has power to give or refuse interest on mesne profits at its 
discretion. 4 C.W.N. 081 (P.C.)-37 0. 961. W 

(b) A decree, which merely grants mesne profits and is silent as to interest, 

must be taken to mean that the mesne profits shall carry interest on 
them. but see below, X 

(c) When the Court does not expressly grant interest, it should expressly refuse 

it. {IM.) (L.B. U Ind. App. 88, TX). Y 

(if) Where a decree is stiont ns to Interest on mosne profits subsequent to 
institution of suit, the Court executing the decree cannot assess or 
give execution for such Interest on mesne profits. 15 B.Ii.B. 888 ; 
M W,E. 198 ; Iff W.B. 80 ; H C. 178 ; 14 W.B. (P.C.) 28 ; 18 M.LA. 
490 ; 21 W.B. 105 ; U W.B. 486; 8 0, 720 ; 18 C. 288; 2 I. A. 219; 16 M. 
208 ; 6 IHU ; 6 B.L.B. 606. Z 

(4) Bxeoution -Coeti- Intemt. 

(ft) Where the decree of the Privy CounoU has not awarded interest on costa, 
the Courts of this country ought not to allow such interest in 
exeoution. See 23 0. 867 ; 8 0. 161 »4 l.A. 187«Suth. P.O. 628 
(P.O.) ; 82 G. 404 9 C.W.N. 872 »»1 O.LJ. 118 ; 22 B. 42. 1 

(6) A decree cannot be extended in exeoution beyond its real meaning. 11 B. 
687 (589). B 

(c) But, interest not provided for in the Privy Oounoil order may be allowed 
in execution, where the parties have agreed to submit the matter to 
tbe discretion of the executing Court. 80. 161«n4 LA. 187MSuth. 
P.O. 628 (P.C.). 0 

(6) Ooete-^Bpaotlce. 

The rule of tbe proportion observed in India with regard to costs does not 
prevail before the Judicial Committee, The ^respondent having failed 
in all tbe important points was ordered to pay the coats of the appeal. 
4 O.W.N. 681 -27 a 961 (P.C.). D 

4f ,— ofexchM nge by tbe Secretary of State* ** 

(1) Bute of excbiW!i<0'-**Bof tbe time betei% meanlnl of--0onfiiot of deolsionB 
ttiite oU Code* 

(4) Under tbe tael para of tbe old seotioni it was held that tbe amount payable 
muil be estimated at tbe rate of exchange for tbe time being fixed 
by ibe Seoretary of State for India in Oounoil, 8 A. 660 (662). B 
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2.—*^ Accompanied by a copy of the decree or order**- -{Concluded). 

(d) An execution application, not followed by a copy of the decree, ia an 
application m accordance with law, within the meaning of Art. 
179, Limitation Act, the defect having reference only to an extraneous 
circumstance, mz,^ the failure to produce the copy of the decree. 
28 M. 557 (559). M 

3, — Give such directions as may be required for the execution 
of the same,** 


(1) Execution— Mesne profits. 

(a) Where a person, dispossessed under the decree of the lower Court, succeeds 
in appeal and seeks restitution, he may be awarded mesne profits 
during the period he was kept out of possession. In a case of this 
kind, the execution Court adds nothing to the decree of the Appellate 
Court, but only sets aside that which has resulted from its own action 
taken under an erroneous decree. 3 0. 720 = 2 O.L.B. 76; (2 W.B. 
275, R. ; 10 W.B. 131 ; B.L.B. 986 (P.B.); 9 W.B. 403 (407), P. ; 4 1.A. 
137=3 0. 161 = Suth. P.C. 628 (P.C.), D. N 

(h) Where a successful appellant seeks restitution, by virtue of the appellate 
decree, of what he has paid under the lower Court’s decree, the Court 
executing the appellate decree oafh award interest on the amount 
the appellant was out of pocket of. 8 A. 262 = 6 A.W.N. 87. 0 

(c) Where the decision in a suit has ordered mesne profits to be determined in 

execution, the Court executing the decree is not precluded from alter- 
ing or varying the decree so far as it relates to mesne profits. In 
such a case, the plamtiS is not necessarily limited to the amount 
claimed by him in the plaint on account of mesne profits. 9 C. 112, P 

(d) When the Privy Council declared an appellant entitled to real property of 

which he was out of possession, and directed the High Court to make 
the necessary inquiry to ascertain what is comprised therein, and to 
proceed in the suit as upon the result of such inquiry may appear to 
be just, the High Court, on being applied to for execution, ought, be- 
sides giving possession, to ascertain and award mesne profits, up to 
the date of giving possession. (5 B.L.B, 606) (P.C) = 13 M.I.A. 490. Q 

{e) Where a Subordinate Judge, in giving effect to a decree of the Privy CounoU 
ordered the restitution of the property which had been taken under a 
decree of the High Court, it was held to have done right in giving 
mesne profits, although these were not expressly awarded by the Privy 
Council. 21 W.B. 195 ; see, also, 14 W.B. (P.C.) 23 ; 13 M.I.A. 490 
(P.C.) ; 28 A. 337=A.W.N. (1906) 43 = 3 A.L.J. 110, R 

if) Construction of order giving effect to the judgment of Privy Council— Mesne 
profits— Cost of managment— Interest. See 16 M. 203. $ 

(gf) When a decision of the Privy Council is sent down to the Court of the first 
instance by the High Court, and becomes the final decree in the case, 
the Court of first instance is bound to execute it in the same way precise- 
ly as if it w^re an express decree of the High Court. 20 W.B. 4X9, T 
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3.- -“Give such directioas aa may be required for the execution 
of the same** -‘(Concluded), 

(*i} Mesne profits, how ascertained. 

(а) l« etttimating the meano profits recoverable under a decree, the Court has 

to aKcerfcain what the person in wrongful pospossion could have realised 
by t>rdinary diligence, and not merely what he actually realised. 4 
C.W.N. (J, 961 (P.C.). tJ 

(/f) In the almenoo of evidence, collection charges were allowed at 10 per 

4 C.W.N, GJJl (PX.) - U7 G. 951. V 

(.1) Interest on mesne profits. 

(fi) The C'ourt has power to give or refuse interest on mesne profits at its 
diHoretiom 4 C.W.N. G3MP.C.) 27 C. 961. W 

(б) A docrof, which merely grants mesne profits and is silent as to interest, 

must be taken to mean that the mesne profits shall carry interest on 
them. but sec below. X 

(r) When the Court does not expressly grant interest, it should expressly refuse 
it. (Ihiil.) (li.R, 11 Ind. App. 88, a). Y 

[d} Wbero a decree is silent as to interest on mesne profits subsequent to 
institution of suit, the Court executing the decree cannot assess or 
give execution for such interest on mesne profits. 16 B.L.R. 888 ; 

24 W.R. 198; IffW.R. SO; 8 0. 178; U W.R. (PX.)Si8;lS M.I.A. 
490 ; 91 W.E. 195 ; 14 W.R, 485; 8 0. 720 ; IS 0. 288; 2 I.A. 219; 16 H. 
208 ; 6 IHU ; 5 B.L.R. 606. Z 

(4) Sxeeutlon Cktiti- Intemt. 

(а) Where the decree of the Privy Council has not awarded interest on costs, 

the Courts of thia country ought not to allow such interest in 
execution. See 28 C. 857; 8 0. 161 «4 I.A. 187^Suth. P.O. 628 
<PX.) ; 89 0. 484 . 9 aW.N. 872 O.LJ. 118 ; 22 B. 42. A 

(б) A deoree cannot be extended in execution beyond its real meaning. XI B. 

687 (689). B 

(<s) But, lolereet not provided for in the Privy Council order may be allowed 
in execution, where the parties have agreed to submit the matter to 
the discretion of the executing Court. 80. 161 4 I.A. lS7«»Suth. 
P.O. 698 (P.C.). <5 

(5| Coite-Pfeelloe. 

The rule of the proportion observed in India with regard to costs does not 
prevail before the Judicial Committee. The .respondent having failed 
in all the important pointNi wee ordered to pay the costs of the appeal. 
4 O.W.N. 681 *-37 0. 951 (P.C.). B 

4e--‘**RMi0 otaxehange by ibe Secretary of State.** 

(X) Ritle of ex«haii|e-**fot the time belii<% meaning of— Conflict of deoleione 
old Codto* 

la) Ua5«r tba iMt ftti* of tb* old wwtion, it wm bold ihot tbo omount payobJo 
mwt bo ooUmolod »» tbo mto of oxobongo "tot tbo time being fixed 
Uio Seoiotkiy of Stoto lot lodu. la OouBollt " 8 A> 660 (663)< B 
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4. — “Rate of exchange by the Secretary of State” — (Concluded). 

(b) The words “ for the time being ” were held to mean the year in which the 

amount is realised or paid or execution is taJsen out, and not the year 
in which the decree was passed. 8 A. 650 (662) ; but see 23 0. 857 ; 2 
O.W.N. 89. ^ F 

(c) The words “for the time being*’ have reference only to the time at which 

the order of the Privy Council was passed. They do not refer to the 
time at which execution as taken out. 23 0. 283 (285) = 2 O.W.N. 89. 0 

{d) In converting into Indian currency the amount of coats expressed in sterl- 
ing in an order of His Majesty in Council, the rate of exchange is the 
rate which prevailed at the time when the order was made. 26 C. 
283 (285) = 2 C.W.lvr. 89. H 

N.B. — The insertion of the words “ atthe date of tlie making of the order” in the 
present section sets at rest the above conflict of decisions. 

(General). 

(1) Execution— Special directions by Privy Council— Attachment— Procedure. 

(a) Where a judgment of the P.C. ordered execution for mesne profits to be taken 
out, first, against one defendant, and, only on failure to obtain satis- 
faction from him, against the others, it was held, that, before the 
assets of the former had been exhausted, attachment could not issue 
against the assets of the latter, even by way of preliminary and pro- 
tective step. 22 W.R. 104. I 

(5) The inquiry in such a case, as to whether or not the assets of the former 
have been exhausted, should be made by calling upon the other 
judgment- debtors to show cause why execution should not proceed 
against them. 22 W.R. 104. J 

(2) Decree of Privy Council— Mistranslation— Execution. 

In confirming a decree of the High Court, the Privy Council left it to be deter- 
mined by that Court in execution whether the respondents were 
entitled to the full amount claimed. As the doubt was found to be 
owing to a mistranslation of the word ‘ Shohodur * (uterine brothers), 
the Court allowed execution for the whole amount. 17 W.R. 840. K 

(3) Costs of suit— Payment out of minor’s estate. 

In a oase, where a minor withdrew an appeal on coming of age, the costs of his 
mother and guardian, who had conducted the case on behalf of the 
minor, were directed to be paid out of the estate. IS M.I.A* 602 
(606). h 

(4) Remand by Privy Council— What ought to be forwarded to lower Court. 

When the Privy Council remits a case to this country, with directions that the 
District Court; may arrive at certain results by certain inquiries, the 
objects and reasons of those inquiries, as set forth in the judgment qf 
the Privy Council, are part of the judicial record ; and, as such, 
be forwarded to the District Court with the decree of the Privy 
Council. 5 W.R. 271. M 

(6) Security bond— Registration. 

A security bond, given on bebalf of a respondent in a Privy Council appeal, 
and purporting to transfer to the Registrar of the High Court an 
interest, in properties mentioned in the bond, with a view to secure a 
future judgment-debt incurred in the appeal, is a mortgage deed 
within the meaning of S. 68, Transfer of Property Act, 3 O.W.H. 
8A;26,0-2^;1C.W. 118. K 
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(Oiener&l)--{Concliuled), 

(0) Order of Privy OounioU--£xeoutioii — Limitation. 

Prooecdinga held ia the High Court for the purpose of getting the order of the 
Privy Council seat down to the lower Court for execution, whether 
strictly legitimate or not, if bona fide efforts are made by the 
judgmont'*oreditor to carry into effect that order, must be taken to be 
proceedings keeping the decree alive. 19 W.R. 301. 0 

relairg^to'^S wluch 

tion. 1 nxf'cuU'H tho ordor of His Majesty in (Jouncil, 

ix'latiii^ to HiK’li <‘!«‘i‘ntion, hIiiiII he appealable in tho same luannoi' 
and siihjeet to the same rules as the. orders of sucli Court relating 
to the evtauilioii of its own decrees. 

(Notes). 

Old Act. 

This rule ootrcMponda with 8. Cll, C.l’.C. (1882), with some slight verbal 
variatious. 

/. "Appeal from order relating to execution. ” 

Opdsp «f tingle Judg« of High Court Appeal. 

An apptal will lie, as ot right, irom the orderof a single Judge of the High Court 
M to exeoution of a deurse of the Privy Oounoil, where the p'operiy is 
over Rs. 10,000* fl B.L.R. 805 (P.C.) >13 M.I.A. 490. 

H.B.- Note also 9 II. 482 ; 7 0. 889 : 17 C. 460 noted, swjvn. 

OHDHlt XhVI. 

UBii'EHBNOE. 

1 . Where, before or on the liearing of a suit or an appeal in 
which the decree is not subject to appeal, 2 or 
tiM*to*High tiourt where, in the execution of any such decree, any 
ipieHtion of law or usage having the force of law 
arises, on which tho Cotirt trying tlie suitor ajipeal, or executing the 
decree, entertains roasonablo doubt, tho Court may, either of its own 
motion or <»n the application of any of the parties, draw up a state- 
ment of tho facts of tho case and the point on which doubt is 
entertained, and refer such statement with its own opinion on the 
point for tho decision of the Higli Court.® 

(Notes). 

Old Act. 

O? Hkpbbbncr to and ItEviaioN BY THE Hioh Court. 

02 7. //, before or on the hearing of a suit or an appeal in which the 
decree is final, or if, in the exeeation of any such decree, 
guMfsem of law or usage having the force of law, 
or the eonstruetkm of a document, which constmotiott 
mag affeet the merits, ariaes, on whieh the Oourt trying the suit or appeal, or 

UMi( 



1128 


Act Y of 1908 (code op CIVIL PROCEDURE). [0, XLYI, r. 1 


executi7Uj the decree^ entertains reasonable donht, tile Court may^ either of its 
own motion or on the application of any of the parties, draw up a statement 
of the facts of the case ami the point on which doubt is entertained, and 
refer such statement with its oion opinion on the point for the decision of 
the High Court. 

Changes. 

(i) This rule corresponds to S. 617 of the Code of 1882 given above. The title of 

this order is also curtailed into “ Reference.” The only alteration of 
importance in the new Code is the substitution of the expression “not 
subject to appeal” in the first clause for the word “ final” in the old 
Code. 

(ii) The words “ or the construction of a document which construction may 

afiect the merits ” have been omitted, as they appear to be sufficiently 
covered by the power to refer any question of law. See Special Com- 
mittee’s Report, dated 3td September 1907. 


(General) 


Scope of rule. 

(a) This provision is applicable to an application for a fresh hearing. 11 W.R. 
526. p 


(6) No reference can be made concerning poi»fes that may arise on applications 
for a review of judgment. 17 W.R. 94 ; also ibid., 95. Q 

(c) The Chief Court, however, was held to be competent to entertain a refer- 

ence made on a review. 23 P.R. 1872. R 

(d) On a reference, under S. 617 (==0. 46, r. 3) by a District Judge trying a 

second appeal, in a suit for arrears of rent, under N.W.P. Act XVIII 
of 1873, heVl, that the Court was unable to entertain the reference, 
as S. 617 did not apply to suits under tjae Rent Act. 1 A.W.N. 145. S 


Where before or on the * . . ^appeal** 

Reference to be made before decree. 

The defendant in a S.O. suit, after it was decreed for the plaintiff, applied for 
a reference to the Chief Court on certain points of law, and the S. 0* 
Court made the reference under S, 617 («r, 1). that no refer- 

ence could be made, as the questions arose at the hearing of the suit, 
and had not been referred, nor was the decree made contingent on the 
result of a reference to the Chief Court. 81 P.R. 1879. X 

2.— ^‘/ii which the decree is not subject to appeaL 
(1) Reference can be made only by Court whose decree can be final. 

(a) The High Court has jurisdiction to entertain a reference, only when there 

is a suit or appeal before the Court making the reference, in which the 
decree or order by that Court is final. 18 0. 234 (289); see, also. 16 
O.P.L,R. 17 (18). U 

(b) Where any ?e6i?ee fOiat might be pas^ in , a suit could not be itnal, a 
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In which the decree is not subject to appeal**— {Concluded). 

(c) lit is only when a matter cannot come before the High Ooui't as a Court of 

Appeal that, a reference can be made under S. 617 (=sO. 46, r. l)r 
7 C.L.K. 144 ; kqo, also, il B. 57 (58) and 12 B. 30. W 

(d) UnlesH the decree bo final, no reference can bo made as to points arising in 

execution proceedings. 17 B. 735. X 

(<’) A Munsiff, being of opinion that he had no jurisdiction to entertain a 
particular suit, made an order returning the plaint for presentation 
to the proper Court. An appeal was preferred, under S. 688 (^S. 104, 
new Code), to the Bistnet Judge, who, entertaining doubts upon the 
question of jurisdiction, referred the matter to the High Court under 
S. 017 { r. 1). IMd, that, ^inasmuch as the order of the Munsiff was 
not a final doc roe in the suit, and any order of the Judge in appeal 
disposing of the plea of Jurisdiction would not amount to a final 
decree within the meaning of S. G17, the High Court had no jurisdio- 
timi to entertain the reference. 7 A, 816 5 A.W.N. 245. Y 

{/) No reference lies in respect of the order of a District Judge on an applica- 
tion for probate, the order not being final. 5 0. 756. Z 

(tj) Vn a relorouoo under r. 1, as to whether the sanction of the Commissionor 
or of the Chief Court was necessary before a sale in execution of a 
decree can tube placo, the reference was hold to be not permissible by 
law, as the decree was not a final one in either of the oases in 
connection with which the reference was made. 100 i\K. 1880. A 
{h) And, though an ordeP directing the sale of attached property under 0. 21, 
r. fit ( 8. 284) may not hv open to appeal, yet the finality that 
allows of a reference under r. 1 ( 8. 017) pertains to the decree 
sought to bo executed, and not the order passed in execution. 

(f) In answering a reference, the Chief Court pointed out that, though it was 
within the terms of 8 . 617, there was no practical neoessity for any 
reference to he made. The appeal to the Divisional Judge, whioh 
brought about the reference, was held to be an appeal, in which the 
decree whs final for the purponos of 8 . 617, by virtue of 8 . 44, Punjab 
Courts Act. 19 P.H. 1882. C 

{J) Bat on a reference by a Divisional Judge, in an appeal before him in a suit 
for a declaration in respect of a certain area of land, iteld, that, though 
the reference was not entertainable under 8 . 617, because, the suit 
being a land suit, the decision of the Divisional Judge was subject 
to a further appeal to the Chief Court, under S. 40 (1) ( 6 ) of the X^unjab 
Courts Aot, M amended by Act XXV of 1899, and under S. 70 (X) ( 6 ) 
of the said Act ae so amended, still, by reason of S. 44 of the Punjab 
Courts Aol» XS64, whioh stands unamended, the reference was 
entertainable. 1$ P.UB. 19(^«89 P.B. X906; see, also, 40 P.E. 
1878. fi 

(k) For obeervatloni as to the making of rei^reness to the Chief Court, under 
B. 617, in oases whsre a further appeal win lie from a certificate 
granted by the Divisional Judge, or, In whioh m application for 
revision can be preferred under S. 628 ol the Code. See 19 P.B. 1892. B 

( 2 ) Utidioui matters only anthoidae vefeeenoe. 

6 s. 617 and 647 (wr. X and S. 141) cannot authorfee a rotetenoe exospt k a 
matter ol litigation. 19 S. Y 8 ^%m)i referring to P.J., fot 1089, 
p.957. F 
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3, — Or where, in the execution — High Courts.^* 

(1) Question of law or usage having force of law must arise. 

A reference can only be made under S. 69, Act XV of 1882, for the opinion of 
the High Court, upon some question of law or usage having the force 
of law, or upon the construction of a document, if any such question 
arises in a suit or proceeding in which the amount or value of the 
subject-matter is over Rs. 600 and either'party requires such reference. 
1 O.W.N. US. G 


(2) Conditions for making a reference under the rule. 

(а) A Small Cause Court should not make a reference on a simple point, 

merely on the application of the parties, unless it entertains a doubt 
upon the question. 14 W.R. 248 (249). H 

(б) One of the conditions for making a reference properly under S. 617 is the 

existence of a reasonable doubt on the questions referred. 26 P,R. 
1886; see, also, 35 P.R. 1886. I 

(c) S. 617 (=r. 1) provides for references on questions of law by the Judge of an 

inferior Court, who feels any doubt on such questions. 16 C. 607 
(509). j 

(d) Ss. 617 and 647 apply when doubts arise in the hearing of a suit or appeal 

or execution or other proceeding, 25 B, 327 (829), K 

(c) And S. 617 was not intended to provide foe supposititious cases which do 
not actually arise in a proper proceeding before the Court. 26 B 
327 (329). £ 

(f) reference under S. 617 or S. 647 cannot be made merely on an 

application, by a certain person, who claims to be a trustee or manager 
of a mosque, made to a District Judge, who took no action in the 
matter. 26 B. 327 (329) . 1 ^ 

(g) Under S. 617, a Court can only express its opinion upon the matter 

referred, when these conditions have been complied with ■ 

(1) that the Court referring the mat'ter entertains a reasonable doubt upon 

some question of law ; 

(2) states what the point is upon which the doubt is entertained ; and 

(3) draws up a statement of the facts containing an expression of opinion on 

the point referred to the deoisiou of the High Court. 80 0. 468 M62) 
Per Maclean, C,J. ' N 

(li) A tefetenoe under this order can only be made, when the Judge of the 
lower Court entertains a reasonable doubt, and ho cannot ordinarily 
entertain a reasonable doubt on a point clearly decided by the rulings 
of the High Court of his Presidency, unless the authority of the deoi- 
Sion can be questioned by virtue of any thing said or deoidod in the 
Privy Oouttoil. 7 Bom. L.B. 996 » 80 B. 236 and 18 B. 64. 0 

(i) Oase where the attention of the Courts was drawn to the provisions of the 
law for obtaining a final decision, in oases of doqbt, as to whether a 
suit was cognisable by the Civil or Bevenue Courts, via., to S. 99 
Punjab Tenancy Aot, S. 44, Punjab Courts Act, and 0. 46 t 1 OP* 

, Code.. 40P.B. 1 ^ ‘ ■ p 
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where, in the execution — High Court^* — {Contimud), 

(3) Doubtful points to be precisely stated. 

{a) In a case Btatcd for the opinion of the High Court, the precise question of 
law or usage must be formulated. 15 B. 376. Q 

(h) A reference under S. C17 ( - r. 1) must distinctly set out the legal point or 
points in the case, as to the deoision of which the Judge entertains a 
reasonable doubt. 03 1\L.R. 1902, R 

(4) Conflict of decisions no ground of reference. 

It is not a ground for making a referonoo to the Chief Court, under S. 617 
(-r, 1), that a ruling of the Chief Court oonfliots with a ruling of 
another High Court. 3 L.B.E. 266 (256). S 

(6) Reference on points of Stamp law invalid. 

(a) The High Court will not entertain a referonoo from the District Court in 
rospeot of the Stamp duty payable on a bail bond executed to a Dis- 
triot Munsiit. XI M. 38, T 

{h) B. 617 does not contemplate a reference as to the proper court^fee payable 
on a memorandum of appeal, which point must be decided by the 
referring Court itself under S. 12 (1), Court Foes Act. A.W.N. (1906) 
180, V 

<G) Bowers of reference of Insolvency Court. 

As to whether it is oompeteni to a Judge, acting under the insolvency jurisdiotion 
conferred by the Punjab Laws Aob, to refer a question l»o the Chief 
Court under S. 167 fread with, old S. 647 (»-.now B. Ul) of the OodeJ 
see 88 P.R. 1877 ; see, also, 28 P.L.B. 1902. Y 

(7) Reference where Judge cannot hear appeal, 

A referenoe cannot be made by a Judge who is not oompotent to entertain an 
appeal. 4 M. 217 (218). W 

(8) Dispute between litigants essential to Justify reference, 

(а) Ho reference can be made under this rulOt unless some matter is in dispute 

between the parties in a suit or appeal, or in a matter in which the 
Court is required, in the proper sense, to adjudicate, tiii., to decide on 
the rival olalms of contending parties. X2 B, 78 (79). X 

(б) A’.p,, a reference cannot be made by an Appellate Court to which a pleader, 

dned for declining to appear for his client, appeals, 12 B. 78 (79), Y 

(c) Because, an Inquiry of this kind Is of a disciplinary character, and, as such, 

it is not litigious. {Ibid), refern)ig to In r$ Hardurohe, 12 Q.B.D. 
148. % 

(d) And the fact that an appeal is allowed from a Subordinate Judge to a 
^ District Judge does not make such a proceeding litigious, 12 B. 78 

(70). A 

(if) Ihld, that a Diatriot Court could not refer to the High Court even a point 
that arose in a contention connected with the Iband Acquisition Act, 
1870, PJ. 1882, p, 257 ; died m 12 B. 78 (79). B 

(9) Any Judige may make a reference. 

So long as the requirements of the rule are complied with» reletenoe may be 
made by any Judge. 80 0, 718 and 25 B. 827. 0 
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3. — "Or where, la the execution.... High Court” — {Continued). 

(10) Exact pointS) and not general qaestionst to be referred- 

Questions of a general nature must not be submitted on a reference, but the 
exaot q[uestion of law, or usage having the force of law, must be stated. 
15 B. 376. D 

(11) Relation between S. 69, Presy. S. C. G. Act, 1882, and this rule. 

As to whether S. 617 ( = r. l)istobe read as incorporated with S. 69 of the 
Presy. S. C. 0. Act. See 1 O.W.N. 143. E 

(12) Reference under S. 69, S. G. G. Act, 1882, to be dealt with under this order. 

(а) A reference, under S. 69 of the Presy. S.O.C. Act, should be dealt with by 

the High Court under S. 617 and its dependent Ss. 618, 619, 620 
and 621, in so far as the provisions of these sections are applicable to 
such a reference. 15 B. 376 (886). F 

(б) Thus, the costs of such a reference are to be dealt with under S# 620. (See 

15 0. 509) ; 15 B. 376 (386). G 

(c) The case may be sent back for amendment under S. 621 (=:r. 5). 15 B. 
376 (386). H 

(13) S. 69, Presy. S. C. C. Act, states manner of making reference. 

S. 69 of the Presy. S.O.C. Act directs the manner in which, in certain oases, 
references are to be made to the High Court, and by that section they 
are to be referred under S. 617 ( = r. 1). 15 0. 607 (509). I 

(14) But S. 69 is wider than this rule. 

S. 69 of the Presy. S. 0. 0. Act is somewhat wider, because the reference 
may be made, whether there is a doubt or not ; but yet the reference 
is to be, in express terms, under that section. 16 C. 607 (509). J 

(15) Construction of S. 69, Presy. S.G.G. Act. 

8. 69 of the Presy. S.O.C. Act should be read as meaning and contemplating 
that the opinion to be expressed by the High Court is an opinion 
governed by S. 617. 30 C. 458 (462)— Per Sale, J. See now Act IV 
of 1906. K 

(16) Requirements of rule to be obsepyed in references under S. 69, Presy. S.O.C. 
Act. 

(a) That being so, before the High Court can express an opinion upon a case 

referred to it under S. 69, Presy. S.O.C. Act, the conditions contained 
in S. 617 must be complied with. 30. 0. 468 (462) — Per Sale, J. L 

(b) S. 69, Presy. S.C.O. Act, makes it a condition precedent to the drawing up 

of a statement of the facts of the case by the Small Cause Court and 
referring it for the opinion of the High Court, that a question of law 
or usage having the force of law, or as to the construction of Bt 
document which may afieot the merits, arises in the case. ^ B. 779 
(783) ; see, also, 1. C.W.N. 143. M 

(o) If, upon the jdndings of the Judge, no such question arises, the Small 
Cause Court has no authority to refer the case for the opinion of the 
High Court, and the High Court has no jurisdiction to deal with it. 
20 3. 779 (783). N 

(d) S. 69, Presy. S.C.C. Act, moreover, imposes on the Small Cause Court the 
> duty of drawing up the case, and, though, in framing it, that Court 
may v^ell invite the assistance of the parties and give weight to their 
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J.— ''Or where^ in the execution* . * Migh Court* *--{C<mcluded)* 

auggestiona, yet it ought not to send up questions which involve 
the High Cburt in the dilemma of either entering upon matters of 
£act» or refusing to answer the quesDions, or drawn in such a form as to 
involve an assumption which the facts, as found by the Judge, do not 
warrant, 20 B, 779 (783). 0 

(r) The Small Clause Court is itself responsible for the /orm of the case, which it 
submits for the opinion of the High Court. 20 B. 779 (78S). P 

(17) Reference by Full Bench of Presy. S.0.0. on application for new trial. 

On an application for a now tiral, made under S. 87, Act XV of 1882, no case 
for the High Court’s opinion oan be stated by the Full Bench of a 
Presidency Small Causes Court. 15 M. 179 (180). Q 

(IB) Procedure where S.C. Judges differ in such a case. 

If, on an application to the Presy. S.O. Court for a new trial, the Judges differ 
in their opinion as to any question of law, and the majority reverse the 
decree of the trial Judge without ordering a fresh trial, it is the duty 
of the Court to state a case for the High Court's opinion, under S. 69, 
Presy. S.C. Courts Act. 20 M. 868 - 7 M.L. J. 140. R 

(10) Application for reference to High Court to be made before S.O. Court delivers 
Judgment. 

A patty requiring the Judge, under S. 69, Presy. S.0.0. Act., XV of 1882, to 
make a reference to the High Court, must do so before the Judge has 
delivered his judgment, as it gives the Judge the option, on being so 
required, either of postponing his judgment or delivering it, contingent 
on the opinion of the High Court. 16 B. 616 (624). S 

(20) Reference on point already considered by Division Bench. 

No reference can be made on a matter on which a Division Bench has already 
declared its opinion. IS B. 64. X 

(21) Ocidllotittg orders as to Jurisdiotion-^Prooedure. 

Civil and Revenue Courts should not Issue oonflioting orders on the question 
of jurisdiction to try a suit. Where a subordinate Court has already 
made a certain order as to jurisdiotion in this connection, no oondiot-* 
ing order should be passed by another subordinate Court. The proper 
procedure is to submit a reference to a superior authority. 68 P.R. 1904.tJ 

Court iMjr put 2. The Court may either stay the proceed- 
s' on dMiilof of ingB or proceed in the case notwithstanding such 
High Court. reference, and may pass a decree or make an order 

contingent upon the decision of the High Court on the point refer- 
red; 

but no decree or order shall be executed in any case in which 
such reference is made until the receipt of a copy of the judgment 
(A the ffigh Court upon the reference. 
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Old Act. 

Difference between the old and the new Acts. 

Corresponds with S. 618 of the Code of 1882. Tho expression “ make an order 
contingent upon tha decisvyn oi the High Court ” has been substituted 
in the new Code for the expression “ order contingent upon the 
ojpinion of the High Court ” in the previous Code ; and the second 
para now has “but no decree or order made shall be executed for 
“ but no execution shall be issued, p^'operty sold or person imprisoned ” 
in the old Code. 


3 . The High Court, [after hearing the parties if they appoai- 

JuagmentofHigh a,nd desire to be heard, shall decide the point so 
Court to be trans- , , , , „ , .. -7 ■ 

mitted, and case referred, and shall transmit a copy ol its ]iidg- 

fng?y!*^ accord- under the signature of tho Registrar, to 

the Court by which the reference was made ; and such Court shall. 


on the receipt thereof, proceed to dispose of the case in conformity 
with the decision of the High Court. 


(N otes). 

(Old Acts). 

Changes. 

Corresponds with S. 619 of the previous OojJe. The expression ** shall hear the 
parties to the case m which the reference is made, inperscm or by their 
respective pleaders, and ” has been omitted from the new Code and, 
in its stead, the expreasion after kearinff the parties if t/tey appear 
and desire to be heard ” has been inserted in consequence of the 
remarks in 24 C. 129 (131). 


(1) Duty of referring Court after receipt of High Court’s opinion. 

(^) A Small Causes Court passed a decree for the plaintiffs contingent on the 
opinion of the High Court, which held that they could not succeed* 
Held, that the S. C. Court had no power to allow the suit to be with- 
draws, but ought to enter judgment for the defendants on receipt of 
the High Court’s opinion. 24 0. 129 (182). Y 

(6) Had the case been referred in an interlocutory or intermediate stage, the 
final judgment being withheld until the decision on the point referred 
to the High Court, the Small Cause Court would then have been in 
possession of the case, but having pronounced judgment contingent 
upon the opinion of the High Court, which opinion was against that 
judgment, there was only one course to take, iHst,, to carry out that 
opinion, 24 0. 129 (182, 188). W 

(2) Construction of the words ‘^the case.” 

The words the case'^ in the last pact of the section refer to the case in the 
first part, showing clearly that what is intended is the suit, and not 
the subject of the reference. 24 0. 129 (131). X 

(3) High Court cannot review its own judgment on a reference. 

, The High Court cannot review a judgment passed by it under S. 619 on a 
refbfence from a Subordinate Judge with Small Cause Court powers. 
10 B. 68 (69). r 
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Costs of reference 4. Tlie costs (if any) consequent on a refer- 

to High Court. decision of the High Court shall be 

costs in the case. 

(Notes). 

Old Act. 

CorroRponds with S. 620 of the Code of 1882. In the new Code, the word 
“ decmo7v^^ is substituted for the word opinion” used in the old, 

(1) Scope of vule* 

(a) S. 617 allows a reference in the hearing of a suit or appeal, and under 

B. 020 the costs are to be costs in the case. 15 0. 507 (509) ; see, also 
16 B. 370(380). Z 

(b) 'This means costs of the suit or appeal as in S. 617, S. 620 being the section 

under which the oosta aro dealt with, and the costs being made the 
costs in the ease. 16 C. 607 (609). A 

(2) ‘*0oaW’ meaning of. 

The toohnioal moaning of the words “ the costs in the case ” is quite un- 
known in this ooniitiy generally, costa of every separate application 
being dealt with according to the discretion of the Judge when dealing 
with the costs of the case. 16 C. 607 (609). B 

(8) When ooits to be dealt with. 

(а) The costs of an application may be dealt with separately or reserved ; but 

the costs of a suit can only be dealt with once and for all, vis., at the 
termination of the suit. 16 0. 607 (609). 0 

(б) But they are in the discretion of the Court, which is not necessarily bound 

to give them to the party who succeeds in the suit. 16 0. 607 (609).D 

(c) The costs of a reference to the High Court should be dealt with when award- 

ing the Qosti of the suit, and not separately. 15 0. 607 (509). E 

S. Where a case i« referred to the High Court under rule 1, 
to liter Court may return the case for amend, 

.to., dootea of Court ment, and tnay alter, cancel or set aside any decree 
miking refironoi. the Court making the reference has 

passed or made in the case out of which the reference arose, and 
make such order as it thinks ht. 

(N o t « •}. 

Old Aot. 

Corresponds with B. 621 of the Code of 1882. After the word ** passed/* the 
words ** or made ** have been inserted in the new Code. 

High Oottft'a power to return ease referred for amendment. 

Where the points required to be mentioned in the reference have not been so 
mentioned, the High Court has the power to return the case to the 
referrinj Court for amendment* 80 C. <158 (462). f 


liZc 
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6 . (1) Where at any time before judgment a Court in which a 

suit has been instituted doubts whether the suit is 
High Court question Cognizable by a Court of Small Causes or is not so 
s^U^^uses°*'°'^ cognizable, it may submit the record to the High 
Court with a statement of its reasons for the 
doubt as to the nature of the suit. 

(2) On receiving the record and statement, the High Court 
may order the Court either to proceed with the suit or to return the 
plaint for presentation to such other Court as it may in its order 
declare to be competent to take cognizance of the suit. 

(N otes). 

Old Aot. 

Corresponds with S. 646 A of fche Code of 1882. The changes are few and 
trivial. 

Scope of rule. 

(a) S. 646-A applies to a case before judgment. 24 B. 310 (314). G 

(b) M»g., A Subordinate Judge with Small Cause powers tried a suit under that 

jurisdiction and decreed it. On appeal, the District Court, holding 
the suit not to be of a small cause nature, reversed the decree and re- 
manded the case for trial as an ordinary one. A reference by the Sub- 
ordinate Judge, under S. 646 A, was held to be unauthorised under 
that section, which deaU with oases before judgment. (Ibid.) H 

7 . (1) Where it appears to a District Court that a Court sub- 
ordinate thereto has, by reason of erroneously 
holding a suit to be cognizable by a Court of 
Small Causes or not to be so cognizable, failed to 
exercise a jurisdiction vested in it by law, or ex- 
ercised a jurisdiction not so vested, the District 

Court may, and if required by a party shall, submit the record to 
the High Court with a statement of its reasons for considering the 
opinion of the Subordinate Court with respect to the nature of the 
suit to be erroneous. 

(2) On receiving the record and statement the High Court may 
make such order in the case as it thinks fit, 

(3) With respect to any proceedings subsequent to decree in 
any case submitted to the High Court under this rule, the High 
Court may make such order as in the circumstance appears to it to 
be just and proper. 

(4) A Court subordinate to a District Court shall comply with 
any requisition which the District Court may make for any record 
.or information fgr the purposes of this nfie. 


Power to District 
Court to submit for 
revision proceedings 
had under mistake 
as to jurisdiction in 
small causes. 
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(Note s). 

Old Act. 

Corresponds with S* 646 B of the Code of 1882. The alterationa are iosigni- 
doant. 

(1) Scope and object of the rule, 

(/t) This rule is only an enabling rule, 80 M. 41 (43). 

(b) The obvious object of the section is to enable the High Court to pass such 
an order as the justice of the case requires, without being compelled to 
decide the case solely with reference to jurisdiction and thus perhaps 
put the parties to the expense and trouble of fruitlepsly litigating the 
same question again before the very Judge sitting as a Small Cause 
Court, who had already tried the case on the ordinary civil side with 
the greater formality thereby required and with the safeguard of an 
appeal, 27 M. 478 (479), following 21 C. 249 and not following 26 
M. 176. I 

(2) Is a Court bound to make a reference when parties require it ? 

(rt) A District Judge is bound to make a reference to the High Court under 
S. 646-B, where one of the parties require him to do so. 13 M. 344 
(846). j 

{h) The fact that an appeal lay to him does not preclude him from making the 
reference. 13 M. 844 (846). K 

{c} If the parties so reqflire it, the Dietnot Court has no discretion at all ; 
it )s bound to submit the case for the orders of the High Court, 21 
C. 249 (251). I, 

(d) The references contemplated by B. 646-B (,^r. 7) are limited to oases 
where the Distriot Court is of opinion that there has been an error in 
the fixercine of, or in the doolining exercise of, jurisdiction in oases of the 
kind mentioned in the section, 11 A, 804 (307) »9 A. W, N, 75, H 
(^) But these references are not intended to apply to a case were a Judge has 
not exercised bis mind to oonalder whether or not the Court below, 
whose judgment he was dealing with, had or had not jurisdiction. 
That section U limited only to oases where there has been an error, 
11 A. 804 (807), K 

(/) S* 646«B does not apply to every case in which a Court of Small Causes 
has failed to exercise a jurisdiotion vested in it by law, but only to a 
restricted number of such oases, namely, those oases in which a Court 
of Small Causes has erroneously held a suit to be or not to be 
QOgniiable by it. A.W.H, (1902), 219Mi25 A. 185, 0 

(g) The Diatriot Court oan make a referenoe under this rule only when it 
believes the order of the subordinate Court to be erroneous, 91 P,B. 
1890 ; 28 KB. 1901 and 98 P,1XB, 1908, p 

(8) Construotlott of word ** shall 

The word *^shalV* in S, 646-B, ol. (1), Is not mandatory, but directory. 11 
A. 804 (806) «9 A.W.N, 76. q 

(4) Blitriot Judge may refer whether appeal is pending or not before him, 

A Distriot Judge has jurisdiotion under B, 646-B to refer a ease to the High 
Court, whether the case is or is not pending in his Court in appeal, 80 
0, 90, (18 M, 844 B,), H 
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(5) Record and reasons to be submitted on reference. 

When a reference is made to the High Court, under S. 646 B the record must 
be submitted with a statement of the reasons for considering the 
opinion of the subordinate Court with respect to the nature of the suit 
to be erroneous. 28 A, 293=3 A.L.J. •i3=A.W.N. (1906), 29, S 

(6) District Judge’s power to refer where first Court has no jurisdiction to try 
suit. 

(a) Where no question as to the Court’s jurisdiction was raised by either party, 
and the Court of Small Causes proceeded to judgment as if the case 
was properly cognisable by it, the High Court refused to interfere 
upon a reference made by the District Judge, purporting to be under 
S. 646-B of the Code. 25 A. 135=A.W.N. (1902), 219, T 

{b) S. 646-B must be read with S. 16, Provl. S. C. Courts Act, so as to modify 
its full efiect in a case wrongly tried by an ordinary Civil Court and 
taken on appeal to the District Court ; the parties having in both the 
lower Courts submitted to the jurisdiction of the ordinary Courts, all 
the time, it is not competent to either of them, on second appeal, 
to plead the want of jurisdiction in those Courts, so as to render 
all proceedings taken in the suit void. 21 B. 249 (252) ; see also 
27 M. 478. U 

(c) Where a suit cognisable by a Court of Small Causes was tried as a regular 

civil suit, by the Munsifi who had the powers of a Judge of a Court of 
Small Causes, held, that this was no ground under B. 646 B for set- 
ting aside the proceedings and diboree of the Munsifi and ordering a 
fresh trial. 30 C. 20 ; see, also, 127 P.D.B. 1903. Y 

(d) A Court of first instance, having no jurisdiction, decreed a suit with costs, 

and the decree was reversed, on appeal, on the merits, and the suit 
dismissed with costs throughout, the parties and the Courts assuming 
that the lower Court had jurisdiction in the matter. Held, that the 
decree for costs was not a nullity and that such amount was recover- 
able. 30 M. 41 (43) ; (27 A. 479 and 25 A. 135, B.). W 

(e) S. 646-B gives the High Court a discretion to pass such orders as it thinks 

proper, in oases referred for its orders under that section, and such 
oases include a case where the small cause suit has been irregularly 
tried by an ordinary Civil Court. 27 M, 478 (479), followed in 80 
M. 41. X 

(/) Where a case has been submitted to the High Court under B. 646-B, held, 
that the High Court had full power to consider the matter of jurisdic- 
tion or to deal with the case on the merits so as to do substantial 
justice, without necessarily putting the parties to the expense of a 
fresh trial (despite S. 16, Act IX of 1887). 21 C. 249 (252). Y 

(g) Because S. 646-B, being an enabling section, does not out down the 
jurisdiction of the appellate tribunal. 80 M. 41 (43). Z 

{h) As to whether, having regard to Ss. 646- A and 666-B, the Appellate Court 
would be right in dismissing a suit for want of jurisdiction, even 
supposing that the order made under S. 23, Provl. S.O. C. Act, had not 
expressly conferred jurisdiction upon the Munsifi. Bee 23 C. 425 (427). A 

(7) “ Bubovdinate Court” meaning of. 

The subordinate Courts referred to in the rule are subordinate Courts other 
than Courts of Small Causes. 91 P.R. 1890 ; 28 P.R, 1907 and 93 
P.B. 1908. B 
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OKDEK XL VII. 


Application for 
review of judgment. 


Ee,vibw. 

1 . (1) Any person considering himself aggri- 
eved — 


(«) by a decree or order 1 from which an appeal is allowed, 
bat from which no appeal has been preferred, ^ 

(6) by a decree or order from which no appeal is allowed, or 
(c) by a decision on a reference from a Court of Small 
Causes, ** 

and who, from the discovci’y of new and important matter or evi- 
dence ^ which, after the oxoi'ciso of duo diligence, was not within his 
knowledge or could not be produced by him ® at the time when the 
decree was passed or order made, or on account of some mistake or 
error apparent on the face of the record, ® or for any other sufficient 
reason, desires to obtain a review of the dooroe passed or order 
made against him, may apply for a review of judgment 8 to the 
Court which passed the detereo or made the order. 

(2) A party who is not appealing from a decree or order may 
apply for a review of judgment notwithstanding the pendency of an 
appeal by some other party except where the ground of such 
appeal is common to the applicant and the appellant, or when, being 
respondent, he can present to the Appellate Court the case on which 
ho applies for the review. • 

(Notes). 

Old JLot. 

fEhia rale ootresponde to S. 628 ol Aot XIV of 1832. 

DistlnotioB. 

The word " hereby ” in {a) and (6) is omitted, 

The word "judgment” in (c) U changed into " deoieion,” 

The words “ or to the Oourt has been transferred ” towards the end of the 

second paragraph of the former Code are omitted. 

The words " or order " in eub-tule (2) are new. The word " when ” ie changed 
into “ where," 

(GENEBAL). 

(I) Scope of the rule. 

(a) The rale authorises reviswa of judgment in respsot to deorees of Oourt and 
also In reipeot to orders which ate not deorees. 10 W.B. 816. C 
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(Q-ENEEAL) — (Continued) . 

(I) Scope of the rule — (Concluded), 

(b) The rule has a general application and is not confined to suits proper. 4 

P.L.E. 170. D 

(c) The rule applies to all oases, whether they are disposed of in the presence 

of the parties or exjgarte in the absence of the defendants. 13 G.L.B. 
254. E 

(d) The rule applies to applications for review by minor, 16 W.R, 231 ; see, 

however 19 B. 571 ; 29 0. 735. F 

(e) A petition for the rectification of a decree is not different from an application 

for a review when the object of the reotifi.oation is to alter the decision 
of the Court. 13 W.R. 38. (J 

(/) The rule gives a more extensive right of review than existed in Exgland, 
where a review would only be obtained by showing that there was 
apparent on the record error in law or that new and relevent matter 
bad been discovered, after the judgment which could not possibly have 
been used when the judgment was given or that judgment was obtained 
by fraud. 9 A. 36 ==6 A.W.N. 293. H 

(g) An application by a respondent to an appeal, whose interest had at one 

time been represented by an official Receiver, to replace on the record 
of the appeal as a party respondent the name of such official Receiver, 
which had been struck ofi owing to a misrepresentation of faot, might 
be treated as an application for i%view of the order striking ofi the 
name of the official Receiver. 18 A. 286. I 

(h) Notwitstanding 0. IX, r. 13, the terms of the rule were sujSfioiently wide to 

admit of an application being made by the representatives of a deceased 
party, who would be materially affected by the decree. 9 0.0, 86. J 

(i) A mistake in the matter of copying out the petition of compromise may not> 

by itself, fall within the scope of the rule, but, taking it with the 
other grounds, it might be a good ground for review. 10 O.WiN. 

286. 4 E 

(j) Under the rule, no review can be made of a decree, which was right upon 

the state of facts existing at its date, on the ground of the happening 
of any subsequent event. 27 I. A. 197 ; 10 M.L J. 221 ; 2 Bom. L.R 
771. X. 

(k) An application for review of judgment does not include an appUoation 

for a new trial in a Small Cause Court in the mofuBsil. 14 W.R. 
249. ]I 

(2) Construction of the rule. 

(а) The general words used in the rule are controlled and restricted by the 

particular words, and it is only the discovery of new evidence or the 
connection of a patent and indubitable error or omission or some 
other particular ground of the like desociption which justifies the 
granting of a review. 1 0. 197 ; 23 W.R. 438 ; 1 A. 296 ; 24 W R 
387 ; 24 W.R. 410 ; 26 W.R. 48 ; 2 M. 10. E 

(б) The rule is only an enabling rule. The procedure prescribed therein is not 

compulsory, though in the case of mistake, an application under the 
rule is doubtless the simpler and expeditious course, A suit will lie 
to rectify a mistake in a decree which was also framed in the judg- 
ment, 8 C.W.N. 473. A 
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(GENERAL)— (Goai’mwed) . 

(I) Construction of the rule — (Conchtded), 

(c) Ib may be oompetent to entertain an application for review, although such 

ap plication contains no distinct allegation of an error in law in the 
order sought to be reviewed, nor any suggestion of the discovery of 
new evidence. 2 0. 131 ; 26 W.R. 50 ; 3 I, A. 121. P 

(d) For the entertainment of an application for review of judgment, there 

must bo shown some mistake or error apparent on the face of the 
judgment or some other sufficient reason. An error in law may 
be a ground for review, but the law must be definite and capable of 
distinct ascertainment, 10 W.R. 143 ; 7 M. 807 ; U,B.B. (1392-96) 
p. 287. Q 

{e) An application for review could not be admitted, when to grant it would in 
fact be to grant a second special appeal, which is not the object of a 
review. 12 W.R. 409, R 

{fj The rule means that a person considering himself aggreived by a decree or 
order cannot apply for a review of judgment, if either he himself has 
appealed or any other person has appealed on a ground common to 
appellant and himself or any other person has filed an appeal to which 
he has been made a respondent and in which he can, under 0. XII, 
r, 22 or otherwise, present to the Appellate Court the case, on which 
he wishes to apply for review. 7 0.0. 299. S 

(3) Appeal. 

{a) When two Judges of a Division Bench have concurred in a final decree, the 
fact that there is a difierenoe of opinion as to one point, amongst 
others, raised in review on the judgment on which such final decree is 
passed, is no ground for an appeal under cl. 15 of the Letters Patent. 
10 0. 108 ; 13 O.L.R. 285. T 

(b) Where an application for review of Judgment is granted for any other 

sufficient reason ” under the rule, the suffioienoy or otherwise of the 
reason is not a good ground of appeal against the order. 27 A. 695 ; 
24 0. 878 ; 17 M.LJ. 603 ; see, however, 28 M. 814. U 

(c) An application to reopen execution was made by the decree-holder 

referring to both S. 47 and this rule* The first Court re-opened the 
proceedings under S. 47. iiefe? that even if this rule only was appli- 
cable, the order of the first could not be interfered with in appeal. 

5 C.W.N. 637. y 

(d) The general rule for extending the time to prefer an appeal and for exclud- 

ing the time taken up in prosecuting an application for review is, 
that the delay may be excused if the applicant can show that he had 
* reasonable grounds for applying for a review instead of preferring an 
appeal. 15 0. 242 ; 14 M. 81 ; 18 B. 84 ; 8 O.I 1 .J. 545-10 C.W.N* 
986 - 88 0. 1828 j 85 P.R. 1873 ; 89 P.R* 1883 ; 166 P.R. 1888. W 

(4) of Ck>tirt. 

(а) The Court must consider and decide whether a review is necessary to 

correct any evident error or omission or is otherwise requisite for the 
ends of justice. 6 B.D.E. 126 ; 15 W.R.l. X 

(б) The Court should not travel beyond the grounds mentioned in the 

application for review, 5 485, f 
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(GENERAL) — {Co7iimued) . 

(4) Duty of the Court— (Ccmcluded). 

(c) In dealing with applications for review, Courts should not be too technical, 
but should look to the substance of the application rather than the 
form in which the application is made. 3 I. A. 221 ; 16 A. 390; 18 
A.W.N. 83. Z 

(5) Duty of the applicant. 

An applicant should, at the time of presenting his application for new trial, 
deposit in Court the decretal amount or tender security for payment 
of the same. 18 C. 83 ; (13 M. 178, D) ; 28 A. 470 ; 9Bom,L.R. 883 ; 5 
P.R, 1894 ; 108 P.R. 1894. A 

(6) Execution of decree. 

A Judge has power to review an order relating to the. — Marsh 206; W.R. (F. B.) 
66 ; 1 Hay 577 ; 6 W.R. 127 ; 4 Bom. H.C. 87 ; 4 P.L.R. 170 ; 37 A. 

106 ; 16 A. 84 ; 76 P.R. 1903 ; see, however, 5 C.W.N. 627, B 

(7) Limitation. 

(а) The pendency of an appeal is not a sufficient cause for the delay in filing 

an application for review. 8 B. 260. C 

(б) Nor the pendency of a previous application for review. 26 B. 486-4 

Bom. L.R. 121. 0 

(8) Married wom^n. 

Her application for release from jail was virtually an applioatian for review of 
the order for her imprisonment, on the ground, that it was contrary 
to law. Her mere omission to take the objection at the time of her 
arrest could not be regarded as a waiver of her right of exemption 
from arrest. 12 B. 228. B 

(9) 'Miraor. 

An application for review of judgment on behalf of a minor must be made by 
the constituted guardian. 116 P.R. 1886, 

(10) Power to review. 

(<i) The Court has inherent power to remedy injustice by a reconsideration of 
an order passed by it unless precluded by a rule of procedure or prac- 
tice, 28 P.R. 1898, 0 

(6) A Court has the power, for any reason that it may consider good and 
sufficient, to grant a review of its judgment, 11 W. R* 197. H 

(c) When the decree was regular in itself and on the face of it correct, it could 
only be set aside by a regular suit. The only modes of setting aside 
a decree prescribed by the Code are by review under thb rule and by 
suit under S. 9. 18 B. 137 ; 16 B. 594 ; 26 0. 649 ; 22 0. 8 ; 3 O.L.J. 
119 ; but see 6 C, 687 ; 10 0. 367 ; 13 B.L,R. 11, I 

(rf) The High Court could not alter its own decree except under S. 162 or this 
rule. The ground of review must have been existing at the time of the 
decree and could not be subsequent. 24 M, 1; 4 O.W.N. 726 ; 4 
M.L.T. 86 ; but see 13 B. 880. j 

(e) Review ought not to be allowed on grounds which virtually disclose reasons 
{oy appeal from the judgment. 6 A. 14, 



0. XLYII, r. 1] Act y of 1908 (cODE OP CIVIL PROCEDURE). 1143 

GENEBiAL — ( Continued). 

(II) Principal and Agent, 

A decree by consent may be set aside by review if the attainment of the ends of 
justice requires it, and, therefore, if it appeared that the confession of 
judgment had been made by the agent under such circumstances that 
it operated as a fraud upon the defendant, or was made in error, or 
acted as a surprise upon him, he would be jpnma facie entitled to the 
relief sought. 5« P.R. 1878. L 

(12) Review of judgment— Review of the decree. 

These terms are applicable not only to cases where there is something faulty in 
the judgment itself, but also to oases where_^thete is any mistake or error 
on the face of the record, or any clerical error apparent on the face of the 
decree. The term “review of judgment’* is used interchangeably 
with the term “ review of deoreo,** 25 C. 268 ; (4 A, 187, 7B.)* M 

(13) Revision. 

(а) The order of a Court granting a review of judgment, when it appeared to be 

right in its results though wrong in principle, is not open to revision. 
21 A. 162. H 

(б) An application for review of judgment in a Small Cause Court was rejected 

wrongly, on the ground of a supposed defloienoy in the Court-fee paid. 

that this order was open to revision. A.W.N. (1907), 182w4 
A.L J. 489^ 29 4 468 ; (26 A. 672, D.). 0 

(c) In cases where a second application for revision should not be received, the 
proper remedy for the applicant is to ask for a review of judgment, 
64 P.R. 1901. p 

( 1 4) Second appeal* 

No to the High Court lies from an order setting aside an order granting a 

review of judgment, 24 0* 819 ; 24 0. 819 (note) ; 6 C.L J. 226 ; but 
see 183 P.R. 1882* Q 

(15) Second review. 

(a) A Court has no jurisdiction to grant a seoond review of judgment on the 

application of the same party. 6 M.H.C, 828 ; 7 W.R* 464 j B.L.E* 
Sup. VoL 867; 6 W.R. 98; 1 Ind. Jur. N.S* 147; 7P.L.B. 187; 
6 P.R. 1878 ; see, however, 107 P.R. 1888. P 

(b) There ia nothing in the Code which prevents a seoond application for a re- 

view being made after a previous application for the same has been made 
and rejected, and such an application can, therefore, be entertained. 
16 C. 482 ; 67 P.R. 1892 ; 64 P.R. 1901 ; 9 P.R. 1906«66 P.L.R. 1906 ;• 
see, however, 4 Bom**L.R* 121 » 26 B* 485. S 

(Id) Special ground* 

(c) The fact, that the Court-free, originally paid, was, afterwards, found to be 

more than sufficient, constituted a most fitting ground for granting 
a review, and was clearly “other sufficient ground ” within the mean- 
ing of the rule. A.W.N. (1906), 164 2 A.LJ. 465 ■•27 A* 696. T 
(6) “The question arising in this ease is not a question merely between two 
parties, but is one of great general commercial importance, and under 
the oiroumstanoes, and on the very spsoial grounds I have mentioned 
we think that the review ought to be granted.** 16 B. 267. B 


144 c 
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GENBEAL — (.Contmued ) . 

(17) Stamp. 

{a) The stamp-fee on an application for review must be oaloulated on the 
amount that would he obtained if the review were granted and not 
necessarily on the whole value of the suit. 7 M.H.0, 1 ; 4: B. 26 ; 
but see 3 O.W.N. 292 ; 18 A.W.N. 212 ; 6 A.L.J. 215. y 

(5) If an application is made beyond time, the full fee leviable on the memo- 
randum of appeal must be paid in the first instance, but the Court, if 
satisfied that the delay was not caused by the laches of the applicant, 
might direct a refund of one-half of such fee. 9 O.L.E. 479 ; 9 M. 
134 ; 7 O.P.L.B. 111. y?; 

(o) When an application for review is presented in a suit in forma pauperis, that 
application, like the plaint in the suit, is not liable to any Court-fee. 
20 A. 410 ; sea, however, 24 P.R. 1870 ; 91 P.E. 1895. X 

(18) Acts. 

(i) Act Yin of 1855. 

The provisions of the Code relating to review of judgment are applicable to 
proceedings under S. 103 of the Bengal Tenancy Act. 26 0. 146=2 

O. W.N. 137. Y 

(ii) ActXXYIIof 1860. 

A review of judgment is admissible inprooee^ngs under . 1 C. 101 * 24 W R 

376 ; 1 A. 287 ; but, see 6 M.H.O. 417. ’ * Z 

(iii) lot XXin of 1861. 

The Chief Court can entertain applications on review coming within the inten-* 
tion of S. 28 of the Act. 23 P.R. 1872 ; 36 P.R. 1872. 1 

(iv) lot XI of 1865. 

The decrees or orders of Small Cause Courts constituted under Act XI of 1866 
are subject to review of judgment under this order. 29 P R. 1879 * 60 

P. R. 1881. * 

(V) let XIX of 1865. 

(а) The Chief Court has no jurisdiction to review the decisions of the Financial 

Commissioner given under S. 22 of Act 88 of 1869. 6 P.R. 1881. C 

(б) The Chief Court can review an order passed by the Financial Commissioner 

in the exercise of his old jurisdiction prior to the passing of the Act or 
in the exercise of powers conferred by Act XXVII of 1866. 16 

P.R. 1871. * U 

(vi) lots YII of 1868 and YIl of 1880. 

The provisions of the Code relating to reviews of judgment were not extended 
to proceedings under Bengal Acts VII of 1868 and VII of 1$80. 22 
0. 419. ' ^ 

(vii) lot YIII of 1869 (Bengal Rent lot). 

• Orders in rent suit were not subject to review, before the passing of the Act. 

8 N.W.P. 22 ; 16 W.R. 169 ; 14 W.R. 27 ; see, however, 4 N.W.P, 171 • 
12 W.R. 196 ; 11 W.R. 246 ; 11 W.R. 108; 14 W.R. 414. F 

(vui) let II of 1874. 

Tbe order passed under S. 68 of tfeo Act reyiswod under this rule. 3 C 
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GrENEEAL — {Continued ) . 

(18) Acts—(Contimced), 

(ix) Act lY of 1882. 

Having regard to the provisions of S. 85 of the Transfer of Property Act as to 
necessary patties, the review granted after dismissal of suit to bring 
in the heir of one of the mortgagees as a party defendant was not 
improper. 6 O.W.N. 83. H 

(X) Act XIY of 1882 (C.P.C.). 

S. 641 of has no application to applications for review. The section applies 

only to appeals and cannot be applied to reviews by analogy, for there 
is in effect no analogy between the two. 20 W.B. 284 ; 15 W.B. 1 ; 
47 P.B. 1904. I 

(xi) Bengal Regulation XXYI of 1814. 

The Begulatibn allowed a review in respect to a decree from which no further 
appeal may have been admitted by a Superior Court. 8 W.B. 483. J 

(xii) Bengal Act 1 of 1896. 

An order made by a certificate officer under S, 19 of is open to review. SO 

0. 019 -^7 C.W.N. 483 ; (B.L.R. Sup. Vol. 867 ; 19 B. 113 ; 19 B. 116, 
relied upon), K 

(xiii) Oompanies Act (YX of 1882). 

S. 169 of the — — is not intended to refer to a case in which a judge, upon the 
discovery of fresh matter, considers it expedient to pass a fresh order 
or to review an order passed by him. 16 A. 68 ; (31 Beav, 206, B). h 

(xiv) Court Fees Act. 

A decision under S. 5 of the Act is not open to appeal, revision, or review, and 
is final for all purposes and no means have been provided or suggested 
by the legislature for questioning it. 12 A. 129 ; 20 M. 398. H 

(xv) Dekhan Agriculturists Relief Act. 

(<t) The Code of Civil Procedure is not appHoabie to proceedings before the 

special Judge under the (XVII of 1879). The special Judge has, 

therefore, no jurisdiction to grant a review of a decree or order once 
made by him on the ground of the discovery of new evidence. 15 B. 
660. N 

(5) But the special Judge has discretional power to review his decree in order 
to correct a mistake into which he has fallen. 19 B. 116 ; 19 B. 118. 0 

(c) The special Judge has power to review an ex parte order made by him. 20 

B. 281. p 

[d) The special Judge has jurisdiction jjroprio Twofw to vary the decree of the 

lower Court while not reviewing the case on the ground applied for 
by the plaintifi* 22 B. 520. q 

* {$) It is illegal on the part of the special Judge to reverse the decree of a subor- 
dinate Judge on review without giving proper notice to the party in 
whose favour the decree was passed, 11 B. 591. R 

(xvS) Divorce Act (XY of 18$9), S. 16. 

In a oase decided under S. 16 of the Act, it is competent to grant a review of 
judgment ; but a new trial could not be granted. 6 B . 416. $ 
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GENEEAL — {Concluded). 

(18) Acts — {Concluded), 

(xvii) Guardians and Wards let. 

Under the wording of Ss. 47 and 48 of Act VIII of 1890, the legislature could 
not have intended that the rule should be applicable to such a case, 
since the words “ or otherwise” necessarily precluded the notion that 


such orders were liable to be contested on review. 143 P.R. 1906 = 12 
P.W.R. 1907. T 

(xviii) Inferior Mofussil Courts. 

These have no jurisdiction to review their own judgment, except under the 
circumstances and with the limitations set forth in the Oode. 20 
W.R. 180; 14M.L.J. 321. U 

(xix) Insolvent Court (Bombay). 

It 'has jurisdiction to review its own orders. 4 B. 489. Y 

(xx) Letters Patent. 


The rule does not apply to a judgment passed by two Judges of the High 
Court in an appeal under 8. 10 of the Letters Patent. 1 A.LJ. ,*^09. W 

(xxi) Limitation Act (XY of 1877). 

An order granting an application under S. 152 is an order passed upon review 
of judgment, within the meaning of Art. 179, Sch. II, cl. 3 of the 
Limitation Act. 26 0. 268 ; (4 A. 187, B). ; but, see 6 0. 22. X 

(xxii) Madras Act YIII of 1863. 

A judgment of a Civil Court passed on appeal from the decision of a Collector 

under may be reviewed, 4 M.H.C. 261. Y 

(rxiii) K. W. P. Rent Act. 

This rule and the following rules of the Code which deal with reviews of judg- 
ments have no application to suits and proceedings under N. W, P. 
Rent Act, 1881. 19 A. 622 = 17 A.W.N. 139. Z 

(xxiv) Punjab Land Revenue (Act XYII of 1877). 

The Pinancial Commissioner can sico ntoto review his predecessor’s order at 
any time, where it is necessary to do so for the sake of justice. 8 
P.W.R. 1908. X 

(xxv) Registration Act (1871). 

An order rejecting an application for registration under S. 76 of the Act, falls 
within the operation of the rule. 2 0. 181 ; 26 W.R. 560 ; 8 I.A. 221 ; 
(10 B.L.R. 394 ; 19 W.R. SOS ; reversed), B 

(xxvi) Small Cause Court. 

The Judge of a Mofussil Small Cause Court may grant an application for 
review. 6 0, 699 ; 6 O.L.R. 639 ; 8 0. 287 ; 10 O.L.R. 276 ; 10 C. 297 ; 
6 0.286 ;6aL.R. 649. C 


/.— a decree or order.** 

(1) General. 

(а) Q?he old law referred to decrees only. 8 I.A, 836, Book cir, 22 of 1873 ; 74 

P.B. 1873, jD 

(б) An order dismissing a suit under 0. IX, r. 3, is a judgment, and where a 

party omits to avail himself of his proper remedies under 0. IX, r. 4, 
m a^Woation for review can be entertained under the rule. 2 0. W.hT. 
; ^09- B 
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/. — ** By a decree or order**— -{Concluded), 

(2) Open to review. 

(а) An order dismissing the suit for default of prosecution on the ground of 

failure to deposit tulubana, 5 N.W.P. 74 ; 7 N.W.P, 126. F 

(б) An order disallowing a claim made to property in execution of a decree. 7 

W.R. 79, G 

(<j) An order refusing a petition for leave to sue mfonna ‘pauperis, 6 B.L.E. 
29 ; 4 B. 414 ; see, however, 5 B.L.E. 318 (note) ; 11 W.R. 22. H 

(d) An order refusing to admit a special appeal, 10 B.L.R. 156 (note) ; see, 

however, 17 W.R, 484, I 

(e) An order granting leave to appeal to the Privy Council. 16 C. 292 (note). J 
(/) An order by the High Court allowing withdrawal of appeal under 0. XXIII, 

r. 1. 16 B. 370. K 

(g) Order dismissing appeal for default in depositing the estimated costs of 

preparation of the paper book, 24 0. 860-1 C.W.N. 21 ; (23 C. 389, 

D.). I- 

(h) The order passed by the executing Court against the judgment-debtor who 

objected to the exec^ution on the ground of limitation, 16 A. 890 « 14 
A.W.N, 181 ; 11 A.W.N. 147. M 

(i) An order dismissing a suit for default under 0. IX, rr, 8 and 9. 26 0. 698 ; 

(2 C.W.N. 818, Z).). N 

(j) The order striking ofi^fehe name of the official Receiver. 18 A. 286. 0 

(fc) The order conditionally appointing or nominating a Receiver. 21 B. 828. P 
(Z) An order recording as oertiflod an alleged adjustment of a decree. A.W.N. 

(1906), 58«3 A.LJ. 119. 0 

(m) An ex parte order under 8. 860 of Act XIV of 1882. 7 O.L.J. 268, R 
{n) An order dismissing suit for non- joinder of parties. 6 C.W.N. 88. S 

(o) An order passed on an application for revision. 17 B. 614 ; 2 P.L.R. 46 ; 

(76 P.R. 1881 ; 16 I.A. 104, 28 P.R. 1898, overruled). T 

(j?) The decree on a compromise entered into by the Vakil without the client’s 
authority. 6 C.W.N. 82. U 

(q) A judgment passed in aooordanoe with an award of arbitrators. Ill P.R. 
1881. V 

(S) Not open to review. 

(a) A dismissal order consequent upon the non-appearance at a local investiga* 
tion. 17 W.R. 70. W 

ib) An order dismissing application for the re-admission of an appeal struck 
off for default. 62 P.R. 1878. X 

(c) An order by the High Court admitting appeal to the Privy Council. 6 
W.R. 97 ; 8 W.R. 120. Y 

f 

{d) An order refusing an application to be allowed to appeal in forma pauperie. 

78 P.R. 1868 ; 24 P.R. 1870. Z 

(e) An order disallowing a claim to release of property attached in execution of 
a decree. 148 P.R. 1879. A 

(/) A judgment passed on a compromise. 6 W.R. 226. B 

(p) The decree of a Small Cause Court permitting payment by instalments. 

4 P.R. 1876 ; 70 P.B. W. C 
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2.~“ An appeal is allowed — has been preferred. ” 

(a) A Judge was not, under the old Code of 1859, competent to hear a review 
in a case in which a special appeal had been admitted by the Higher 
Court. 1 N.W.P. 97 ; 1 N.W. Pt. II, 39 ; 17 W.E. 130 ; 1 Agra 133 ; 

9 W.E. 301 ; 9 B. 238 ; 11 W.E. 611 ; 9 W.E. 471 ; 2 Agra 133. D 

(b) A judge is bound to proceed with an application for a review of his judg- 

ment, even though a petition of appeal has been hied subsequently to 
the application for review. B.L.E. Sup, VoL 362 ; 6 W.E. 69 ; 12 
C.Xj.E. 64. £ 

(o) It is illegal to admit a review on fresh evidence after the decision in special 

appeal. 6 B.L.E, 333 ; 14 W.E. 438 ; 6 B.L.E. 334 (note) ; 7 W.E. 
218. F 

(d) A subordinate Court is competent to review its judgment on an application 

put in before an appeal has been preferred against its decree, and is not 
prevented from proceeding upon it by the subsequent presentation of 
an appeal, but it oannoj; entertain or deal with any such petition after 
an appeal in the case has been decided by a superior Court, 6 W.E. 
59 ; 12 O.L.E. 64 ; 7 W.E. 166 ; 32 P.E. 1896 ; 69 P.E. 1900 ; 25 P.E. 
1904. 0 

(e) Where there has been an appeal, there still maybe a review of the judg- 

ment of the Court against whose decree the appeal was preferred, pro- 
vided the appeal to the High Court is withdrawn. Where, however, an 
appeal is preferred but the same is rejected, the original Court cannot 
entertain an application for review. 8 Bom. L.B. 842*80 B. 626 ; 
(7 B. 287 ; 9 Bom. H.O. 9, B.). H 

(f) When an appeal has been dismissed, the Court which made the decree ap- 

pealed against has no jurisdiction to review its judgment or decree. 
24 0. 759 ; 4 C.L. J. 666 ; see, however, 21 B. 648, I 

(p) An appeal was hied pending an application for review of judgment in the 

Court below. The review was granted and an order passed which 
purported merely to amend the decree then under appeal. Meld, that 
the order for review superseded the original decree ; the decree under 
appeal had ceased to exist and the appeal could not be heard, A.W.N. 
(1906), 265 * 28 A, 240 ; A.W.N. (1890), 144. J 

{h) Lower Courts have no right to interfere on review with decrees passed by 
them after an appeal has been preferred to an Appellate Court from 
such decrees. 14 M.L.J. 821. K 

3,—^* By & decision on a reference from a Court of Small Causes. 

{ci) The High Court has no power to review a judgment passed by it on a 
reference from a Subordinate Judge with Small Cause Court powers. 

10 B. 68. L 

(6) An application for a review of judgment by the High Court on a reference 

from a Small Cause Court was not admissible under the old Code of 
1859, 3 W.E. 8. M 

(N.B. — ^Aot XIV of 1882 and the rule have changed the law.) 

(c) The High Court is entitled to go into the question whether an applioation 

for review of judgment was rightly admitted, when it has to satisfy 
itself whether a decree of Small Cause Court is in accordance with law. 
6 M.L.T. 73. H 
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Prom the discovery of new and important matter or evidence*^* 

(1) Principle. 

(а) The new evidence referred to in the rule is evidence that would probably 

alter the decision of the Court, The facts relied on must be fully set 
out. Bourke 0.0. 115. 0 

(б) The new evidence need not bo, joer $e, sufficient to show that the previous 

decision is wrong or such as to cause an over-mastering balance of 
evidence. 22 W,R..288, P 

(2) Examples. 

(a) The decision of the Privy Council, reversing the decree of the High Court 

in the first suit, having been passed Bubseq^uently to the decree in the 
second suit, which depended on the reversed decree of the High Court, 
was “ new and important matter ” within the meaning of the rule. 18 
B. 330 ; but see 24 M. 1 ; 4 M,L.T. 86. Q 

(b) A decree was rendered wholly ineffectual by virtue of a decree passed in 

another suit. The latter decree can only be treated as new and 
important matter. The proper remedy for the judgment-creditor was 
by application for review of the original case under r. 2 and not under 
this rule. 1 S.L.R. 227 ; (10 B. 338, R 

(c) The subsequent reversal of a decree on which the decision sought to be re- 

viewed was based is a new matter, 22 W.B. 161 ; but see 6 A. 
292 .» 4 A.W.N. SO. S 

(<3[) Bo also the evidence asked to be taken when new in the sense that it was 
not already on the record and it was important. 126 P.B. 1889. T 

' ( 0 ) A new exposition of the law by a Full Bench after the passing of the 
original decree is not “ just and reasonable cause,” B.L.E. Sup. Vol. 
892; 9W,R, 181; 6 W.R. 100 ; 7 W.B, 408; 7 W.B. 406; 9 W.B. 
102 ; 10 W.R. 416 ; 7 M. 807 ; 6 W.R* 167 ; 17 W.B. 168 ; but see 6 
Bom, A.0. 146 ; 8 0. 70<J ; 16 W.R. 148. U 

(f) The variance between the different judgments of the Divisional Benches of 
the High Court is not a ground for review. 9 W.B. 161; 9 W.B. 

168. y 

(ff) Nor the production of an authority, which was not brought to the notice 
of the Judge at the first hearing and which lays down a view of the 
law contrary to that taken by the Judge, 1 0. 184 ; 4 W.R. 882 ; 6 
0.L,R. 660 ; but see 10 M. 867 ; 24 0. 884 ; 11 O.P.L.R. 41. W 

(h) Nor a subsequent Full Benoh ruling over-ruling the decision of the Division- 

al Bench, which was followed in the judgment of the lower Court. 
6 A* 292 « 4 A.W.N 89 ; but see 14 0. 627 ; 124 P3. 1906 *-97 P.L.R. 
1907; 7 W,R.408. X 

(i) Nor the discovery of a new ruling. 7 M. 807. Y 

( 9 ) Nor the grounds abandoned in appeal, in the absence of oircumstanoes justi- 
fying the Court in disregarding such abandonment. 8 0,0* 277, Z 

(8) Privy Council. 

The judgment of the Judicial Committee reported and confirmed by Her Majes- 
ty in Oounoil cannot be reopened only for the reason that new evidence 
is forthcoming. 14 M. 489 : {XO M. 78 ; 18 1.A. 166, B.), A 
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4. — ** Prom the discovery of new and important matter or evidence '' 

— {Gonckided). 

(4) Special appeal* 

(а) The discovery of new evidence is not a ground for the admission of a review 

of a judgment passed in special appeal. 16 W.E. 112 ; 1 M.H.C. 264 ; 
5 M.H.C. 464 ; 4 B.L.R. 213 ; 14 W.R. 388 ; 7 W.R. 218 ; 15 A.W.N. 
31 ; see, however, 6 Bom. H.O. 68 ; 9 Bom. H.C. 89 ; 7 B. 287 ; 18 
M. 480; 146 P.R. 1882. B 

(б) The application for review on the ground of the discovery of new and im- 

portant documentary evidence, could not be entertained if the ground 
relied upon could not successfully be relied upon in a second appeal. 
18 M. 480 ; 5 M.H.C. 464 ; 10 M.L.J. 134. C 

5) Objection to re view. 

The objection to the admission of a review of judgment on the strength of a 
new document was not sound in the presence of other grounds. 18 
W.R. 316. D 

Was not within bis knowledge or could not be produced by bim.y 

(а) It must be stated in the application and proved that the new matter was 

not^within the applicant’s knowledge or could not be adduced at the 
time when the decree was passed. Marsh 553 ; 2 Hay 650 ; 3 Agra 69 ; 
20 W.R. 426 ; 8 B.L.R. 34 ; 16 W.R. 7 ; 13 B.L.R. 427 ; 11 B.L.R, 
428 ; 12 W.R. 461 ; 8 B.L.R. 35 ; lO^W.R. 432 ; 8 B.L.R. 36 ; 12 W.R. 
636 ; 8 B.L.R. 37 ; 14 W.E. 26 ; 11 B.L.R. 424 ; 17 W.R. 458 ; 2 W.R 
174 ; Bourke 0.0. 131 ; 17 W.R. 280; 3 Bom. H.O. 49 ; 19 W.R. 130 ; 
8 W.R. 413; 6 0.0. 69 ; 60 B.R. 1897 ; 6 B.L.R. 38 ; 146 B.R. 1882.E 

(б) The discovery of new evidence may make it proper to grant a review, but 

the oiroumatanoes must be very special. 23 W.R. 323; 4 B.R. 1876 ; 
70 B.R. 1867. F 

(c) The Code of Civil Brooedure permits applications for review, on the ground 

of discovery of new and important evidence, but enacts very strict 
conditions, so as to prevent litigants lying on their oars when they 
ought to be looking for evidence. 11 C.W.N. 721 = 6 C.L.J. 5 = 4 
A.L.L 461=9 Bom. L.R. 671 = 17 M.L.J. 347 = 31 B. 381 = 2M.L.T. 
435; 2 Sind L. 35. 0 

(d) In a suit for rent, the plaintiff applied for postponement on the ground that 

he was unable to obtain a copy of a document which be had applied 
for from the Oollectorate. The adjournment was refused and he got a 
modified decree. Subsequently, he obtained a review of judgment and 
decree in full. Held^ that the review is proper. 22 W.R. 446. H 

** On account of some mistake or error apparent on the face of the 

record,*" 

[a) A lower Appellate Court has power to review its own judgment for correcting 
a clerical error even after the determination of the special appeal. 9 
W.R. 471. I 

(h) A review may be admitted whenever the Court considers that it is necessary 
to correct an evident error or omission, or is otherwise requisite for 
the ends of justice. 6 B.L.R. 126 ; 1 B. 548 ; 16 W.R. 1 ; see, howevet) 
3A.W.N. 173. a 
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6 , — '' On account of some mistake or error apparent on the face of the 

record * ' — (Concluded ) . 

(c) A review of judgment may be granted when there is error of law on the 

face of the judgment or where the decision of the Court has proceeded 
upon a mistaken view of the law. 14 0. 627 ; 14 0. 18 ; 13 I. A. 106. K 

(d) Where, in a case, the provisions of the second paragraph of S. 98 were 

erroneously applied, and the judgment of the junior Judge holding 
that the appeal should be dismissed as time-barred, prevailed, held 
that there was a mistake or error apparent on the face of the record 
and that there was sufficient cause for granting a review. 11 A. 176. L 

(e) Where it is clear on the face of the judgment or decree which is impugned, 

that it is irregular, and incorrect, and not in compliance with the 
provisions of the law, the plaintiff can proceed by way of review, 9 0. 
810 ; 8 M. 103 ; 17 A. 631 ; 3 0,L.J. 119 ; see, however, 20 A. 98. M 

(/) A clerical mistake regarding costs is not an error calling for review of judg- 
ment. 6 0. 22 ; but see 26 C. 268, K 

(p) When all the other grounds, except an error in the adjudication of costs, 
are held to be untenable, the Court may reject the application absolute- 
ly, and permit the applicant to apply for a rectification of the clerical 
mistake, 6 0, 22 j G C.L.B. 676. 0 

(h) 3!)he Courts in India, after deciding an issue in which an infantis interested, 

have no power reserve to the infant the right of questioning such 
decision, even though it is open to the infant to impeach such decree 
on account of the fraud or negligence of his guardian. 19 B. 571. P 

(i) When inadvertently wrong words are used in a judgment in describing the 

property in suit, the corrections may be made on an application under 
0* XX, r. 3, and an application for review is not necessary. 40 P.L.B, 
1908. Q 


For any other sufficient reason . '' 

(1) Heaniug of« 

(а) The words “sufficient reason** should receive a liberal oonstruotion, and 

should be construed so as to do substantial justice to the parties. 
11 0, 767. H 

(б) Although it is difficult and perhaps undesirable to attempt to define 

precisely the meaning of the words “ any other sufficient reason,** yet 
it is clear that a point which might have been, but which was not, 
discovered at the trial by the exercise of due diligence, was not intend- 
ed by the rule to afford any sufficient reason for review. 18 0. 62* S 

(o) The words ** or for any other sufficient reason ’* mean that the reason must 
be one sufficient to the Court or Judge to whom the application for 
review is made, and they cannot be held to be limited to the discovery 
of new and important matter, or evidence, or the occurring of a mis- 
take or error apparent on the record. Whether or not there is in such 
cases “ any other sufficient reason *’ may depend on a question of law, 
or on a question of faot, or a mixed question of law and fact, 9 A. 86 
«9 A.W.N. 298; (2 0. 131, B.). T 

(d) The words any other sufficient reason** do not necessarily imply that 
such reason is to be of a like uature with the other two reasons pre. 
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7 , — ** For any other sufficient reason*^ — (Crntmted), 

vioualj stated id the rule ; but a Court is competent, if it considers any 
other reason than the first two sufficient to review its previous order, 
if it deems it necessary in the ends of justice to do so. 14: A.W.N. 148. U 

(e) It cannot be laid down as a matter of law that an application for review 
made upon the ground of error in law in the judgment to be reversed, 
is not based upon a sufficient reason for review within ihe meaning of 
the rule, so as to justify a reversal of the final order passed upon 
review. 128 P.R. 1881. V 

2) Held sufficient. 

(a) Necessity fer a review not arising. 13 W.R. 69. W 

(&) The absence of the applicant at the hearing owing to the omission to serve 

notice of hearing of the appeal on the applicant. 9 A. 61=6 A.W.N. 
296. X 

(c) Improper refusal to pass an interlocutory order. 16 B. 511. Y 

(d) Fraud practised upon a party in connection with a petition of compromise, 

10 C.W.N. 286. Z 

(e) Unfairness of the trial or decision. 10 W.R. 42. A 

(f) Decision absolutely wrong in principle. 1 P.R. 1872. B 

(g) An error on a point of law. 10 W.R. 143 ; 7 M. 307 ; 14 0. 18 ; 13 I.A. 

106 ; 14 0..627 ; 12 B. 228 ; 12 M.L.^. 194. C 

(k) The omission of a Court to take into consideration a material issue. 3 
B.L.R. 346 ; 12 W.R. 223 ; 16 W.R. 134 ; 16 W.R. 160. B 

(i) The omission to consider the efieot of important documentary evidence 
materially affecting the merits of the case. 1 M. 896. E 

{j) Declaring the report of a commission to be unworthy of reliance because he 
was a mohurrir of the Court. 1 A, 363. F 

(k) A mistake by the judge as to the subject of a certain dagh in a Government 
halabadee chiita, 14 W.R. 236. G 

{1) Declining wrongly to admit additional evidence. 17 W.R. 47. H 

(m) Execution of a decree against a wrong person. 7 W.R. 166. I 

(3) Held not sufficient. 

(a) The absence of a formal finding on an issue tried and decided. 2 M. 58. J 
(&) An erroneous deoision on a point affeoting an issue whioh, in oonsequenoe 
of the finding, has become immaterial. Bourke 0.0. 131. K 

(o) The neglect to examine a witness, if the objection was not taken when the 
case was heard by the Court in regular appeal, 9 W.R. 129. L 

(d) The probability of arriving at a different oonolusion by going through the 

evidence a second time. 25 W.R. 824. H 

(e) The failure to remand the case on the ground that the Judge had wrongly 

decided a point of law. 9 W.R. 689. N 

if) The chance of ^eventually throwing doubt upon the decision already passed, 
by allowing the parties to re- argue the case upon the evidence. 24 
W.R. 186 ; 17 W.R. 484 ; S.O. 262 ; 3 0.0. 279. 0 

, Judgment passed on special appeal on grounds not raised in the lower 
. , Courts, 17 W,R. 182, p 
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7,-~-‘*Por any other sufficient reason **’-~{Conclvd6d). 

(h) The probability of a different judgment, if facts had been more fully placed 

before Court. 19 W.R. 189. Q 

(i) A purely technical error. P.J.L.B.R. p, 540. ' R 

(/) Inconsistent decision of the same Judge on similar facts. 5 A.W.N. 123. S 
(k) The questionablonesH of the soundness of the judgment. 2 A.W.N. 102, T 

(Z) Teohnioal irregularities to which objection is not taken at the earliest stage. 

1 B, 643 ; 23 W.R. 174; 15 W.l^. 88 ; 14 W.R. 421 ; 12 W.R. 363 ; 
U.B.R. (1892-181)0), p. 284; 94 B.R. 1882. U 

— ** May apply for a review of judgment " 

(a) It is competent to a party, against whom an ex parte decree has been made, 

to apply for review of judgment. 0 A. 05 ; 20 W.R. 284 ; 12 W.R. 
196 ; 13 O.’L.R. 264 ; 9 A. .30-^0 A.W.N. 293 ; 9 A. 61^0 A.W.N, 296 ; 
20 B. 281 ; but hoo 2 W.R. 34. V 

(b) The rule appears to contemplate action by a party to a decree or order ; 

and consequently an application by a creditor, not party to the order, 
to set aside an insolvency order obtained on the motion of another 
creditor does not fall within the rule. 8 O.W.N. 468. W 

(c) An application for review oommenooa ordinarily with an cx parte applica- 

tion under the rule. 7 Bom. L.R. 664 « 30 B. 60. X 

((i) It is not necessary that an application for review should be accompanied 
by a copy of the decree, order, or judgment sought to be reviewed* 17 
A. 213. Y 

Notwithstanding the pendency of an appeal by some other party * ' ' 

The preferring of an appeal against a decision by one defendant does not de- 
prive another defendant of his right to apply for a review of the same 
decision, 7 W.R. 166, Z 

2. An application for review of a decree or order of a Court, 
To whomapplioa hoing a High Court, upon some ground other 

tions for review may than the discovery of such now and important 
bo made. matter 1 or evidence as is referred in rule 1 or the 

existence of a clerical or arithmetical mistake or error * apparent 
on the face of the decree, shall be made 8 only to the Judge who 
passed the decree ^ or made the order sought to be reviewed ; but 
any such application may, if the Judge who passed the decree or 
made the order has ordered notice to issue ® under rule 4, sub-rule 
(2), proviso (a), bo disposed of by his successor.® 

(Notes), 

Old JUt. 

Tbia rale oorraaponda to S. SSd and proviao (o) of S. 636 of Aot XIV of 1883. 
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684. Except upon the ground of the discovery of such new 

and important matter or evidence as aforesaid, or 

To whom applioa- a'l j: -p +1 

tions for review may of some clerical error apparent 07i the face of vie 

be made. decree^ no appUcatioyi for a review of judg^nent, 

other than that of a High Court, shall be 7nade to any Judge other 

than the Judge who delivered it. 

Proviso fci to a 7 i application 7nade under Section 6 24i to 

S. 626. the Judge loho delivered the judgment may, if that 

Judge has ordered notice to issue under proviso (a) 
to this section, he disposed of by his successor. 

The provisions of the old Code are rearranged for the sake of greater olearness, 
(General). 


(1) Scope of the rule. 

The rule is not applicable to Courts of Small Causes, and the successor of a 
Judge of such Court is not prohibited from reviewing the order passed 
by his predecessor, dismissing an application for review of the decree, 
dismissing the suit, passed by him. 68 P.R. 1906 — 104 P.L.B. 1906. A 

(2) Gonstrction of the rule. 

(а) This rule must be read as a provisio to t. 1. 8 M. 667. 

(б) The rule merely provides that an application for review of judgment must 

be made to the Judge who delivered the judgment, except in certain 
classes of oases. The rule in efieot enacts that that applications on the 
ground of “ any other sufidoient reason’* shall be made only to the 
Judge who delivered the judgment. The rule refers not only to decrees 
and judgments, but also to orders. 16 O.P.Ij.B. 161. B 

(8) Appeal. 

A Judge granting a review is bound to put his reasons on record as requited by 
the rule, but his failure to do so cannot, by itself, be a sujBBloient ground 
for the admission of an appeal. 2 Bom. L.B. 696. C 

** New and important matter, ** 

(а) An application for a review, on the ground of the discovery of new evidence 

of the judgment of the late Sudder Court rejecting a special appeal 
ought not to be made to the High Court, but to the Court of original 
jurisdiction. 8 W.B. 611. 0 

(б) The District Judge has jurisdiotion to grant a review of bis predecessor’s 

decision, when the review is sought on the ground of the new decision 
of the Privy Council reversing the decree of the High Court. 13 B, 
380. K 


2.—'* C/erica/.. ..eiTor-'’ 

A clerical error is intended to mean an error in recording what, on the faoe of the 
record, was the decision which the Court had arrived at. 8 0.0. 816.F 
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Shall be made , " 

The term “ made’* in the rule does not mean, “ presented”, but means and in- 
cludes the hearing and determination of the application for review of 
judgment. 4 A. 278:= 2 A.W.N. 26 ; 134 P.R. 1884; 97 P.R. 1886 ; 
97 P.R. (1885) (note) ; 6 P.R. 1887 ; 7 P.R. 1894 ; 10 C. 80 ; 13 C. 
231 ; 12 M. 609 , 16 B. 003 ; 10 C.P.L.R. 62. G 

To the Judge who passed the decree, ** 

The Court which pronounces a judgment is the only Court that can review that 
judgment, 2 N.W.P. 230. H 

fias ordered notice to issue J* 

An application for review of judgment, upon a ground other than those 
mentioned in the rule, if proseuted to the J udge who delivered it, and 
who thereupon directs notice to bo given to the opposite party, may be 
heard and disposed of by his successor. 10 0. 80 ; 13 O.L.B. 261 ; 
13 0. 231 ; (4 A, 278*2 A. W.N, 26, D .) ; 16 B. 60S ; 13 M. 178; 3 0.0. 
368. I 


6,-^* ‘Be disposed of by his successor, ** 

(1) GeneritL 

(а) The law makes uo distinction between the power of a Judge who originally 

heard a case, and subsequently has an application for review before 
him, and the power of a Judge subsequently suooeeding to the same 
ofidce who has such an application before him and is not barred by the 
circumstances stated in S. 879, Act VlII of 1869. 6 W.R. 816. J 

(б) A review was intended to be a consideration of the same subject by the 

same Judge, as distinguished from an appeal, which is hearing before 
another tribunal. A review, therefore, should be presented with as 
much expedition as possible with a view to the re-hearing before the 
same Judge. The exceptions to this rule are allowable only ecr-neoee- 
HtaUi M.^from the death of the original judge or some unexpected and 
unavoidable .‘cause which prevents him from hearing the review. 8 
W.R. 4fi ; 7 I.A. 288 ; 9 W*R. 126. K 

(o) A Subordinate Judge has the power under the law to review the decision 

his predecessor, although the power is one which should be exercised 
very sparingly. 18 W.R. 198. L 

(d) A Judge has no power to allow a review of his predecessor’s judgment on 

the ground that he comes to a different oouolusion on the facts of the 
case. 1 0. 197; 28 W.R. 488 ; 1 A. 296 ; 24 W.R. 887 ; 24 W.R. 410 ; 
26 W.R. 48. M 

(e) A Judge cannot allow a review of bis predeoessor’s judgment on the sole 

ground that it appeared to him that the judgment of his predecessor 
had done injustice ; 2 M. 10 ; (2 0. 181, di$oumd), K 

(/) An application to review the order striking o0 an execution proceeding could 
be heard by the successor of the Judge who made it. 14 B. 101. 0 

(p) It is not competent for the sttooeesor in ofidee to review his predecessor’s 

order dismissing an appeal for default, 82 F.B. 1906 » 107 F.L.E 
1907 i (28 0. 116, B 
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6> — **Be disposed of by his successor ** — (Concluded), 

(2) Application beyond time. 

A lower Court acts without jurisdiction if it admits a review of his predecessor’s 
judgment, unless either the party apply for revie w' within ninety days 
or the Court is satisded that there is just and reasonable cause for not 
having preferred the application within the limited period. W.R. 
(1864), 287 ; 5 W.E. 226 ; 18 W.R. 286 ; 51 P.R. 1871 ; 101 P.R. 1876 ; 
114 P.R. 1876. Q 

(3) Small Cause Judge-Jurisdiction. 

A Judge of a Mofusail Small Cause Court was held to have jurisdiction to 
direct a new trial of a case tried by his predecessor. But he should 
have regard to the provisions of this rule. 6 C. 236=6 O.L.R. 549; 
144 P.R. 1879. R 

(4) Transfer of suits. 

(а) When a Court had been abolished and its business transferred to a Court 

presided over by another Judge, such Judge should not entertain an 
application for review of judgment except in the case provided for by 
this rule. 8 M. 567. S 

(б) A Judge cannot, by transferring a case to his own file, confer on himself 

the power to review an order of dismissal pronounced by a principal 
sudder Ameen. W.R. (1864), 29. X 

(5) Resiguatiou of Judge. * 

An application for review of judgment was presented on other grounds than 
those specified in the rule to a District Munsiff who had delivered the 
judgment. The District Munsiff having resigned, his successor heard 
and determined the application. Held, the successor is not competent 
to entertain the application for review. 12 M. 509. XJ 

(6) Transfer of Judge. 

Where an application for a review of judgment on the ground, not of the 
discovery of new and important matter or evidence as mentioned in rule 

1 or of a clerical error apparent on the face of the decree, but on other 
grounds, was presented to the District Judge who delivered the judg* 
ment, and such Judge was transferred before he could entertain such 
application, his successor was not competent to entertain it. 4 A. 278 = 

2 A.W.N. 26, Y 

(7) Retirement of the Judge. 

An application for the review of a judgment delivered by a subordinate Judge 
who had retired after delivering it, to his successor in office, made upon 
a ground nos falling within the exception mentioned in the rule, should 
be rejected. 2 A.W.N. 96. 18f 

3. The provisions as to the form of prefer- 
tJoM to review!^''*' appeals shall apply, irmtatis mutandis, to 

applications for review. 

(Notes). 

Old Aot. 

This rule corredponds to S, 625 of Aot XIV of 1882. 
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Difference between the old and the new Acts. 

(1) The words “ rules ” and “ making ” in the old Act are substituted by the 

words “ provision ” and “ preferring ” respectively. 

(2) The words ** hereinbefore contained ** in the old section are omitted in 

this rule. 


(General). 

Application. 

(a) Application for review of judgment should set forth concisely the grounds of 
objection to the decision of which a review is sought, without argument 
or narrative, and such grounds should be numbered consecutively. 
IB.H.O. 186. X 

{})) The Court will presume that the proper preliminaries have been observed in 
admitting the review, and unless anything appears to have been 
contrary to law, it will not set aside the decision. 18 W.R. 15 ; 1 
M.H.0. 164. Y 

(c) The informalities in presenting a review cannot be raked up after a decree is 
passed in terms of the review. 17 P.R, 1897 (Civil.) Z 

To whom a review petition should be presented. 

An application for a review should bo presented to the Judge and not to the 
Munsarim of the Court. 12 A. 57. A 

By whom review petitions can Hb made* 

(a) Review applications when the party is a minor, must be made by the 

guardian of the minor. 115 P.H. 1885 (Oivil). B 

(6) An applioation for review oan be made by the legal representatives of a 
deceased party to a suit. No appeal lies against the order except on 
the ground of limitation. 9 0,0. 85. Q 

Review petitions by minors. 

A minor applying for review is bound by the provisions of this rule. 1$ W.E. 
281. 0 

Limitation for filing a review petition. 

(<t) The time taken up in prosecuting an appeal cannot be deduoted from the 
90 days allowed for patting in a review. 8 B. 260. B 

(b) In computing the 89 days within which a review could be admitted by the 

payment of half the Court fees, the time during which the Court is 
closed cannot be excluded. 9 M. 184. f 

(c) When a second applioation for review is presented, the time occupied in 

prosecuting the first application of review cannot be deducted in 
calculating the period of limitation. 26 B. 485 « 4 Bom. L.R. 121. Gt 

(d) Xn computing the time for filing a review petition, the time requisite for 

obtaining copy of judgment oannot be deduoted. 2 O.C* 802. H 
*(e) A pauper may apply for a review of judgment with the same indulgenoe as 
to delay in making the application as a person who is not a pauper* 
2 M. 280. I 

(/} There seems to be no limit to the time after the expiration of 90 days at 
which the applioation for review may be filed, provided that there 
ust and reaaonable oaos# the delay. 8 W3, 488* jf 
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(Q eneral)— Cmicluded) . 

Copy of decree need not be attached to a review petition. 

It is not necessary that an application for review should be acoompanied by a 
copy of the decree, order, or judgment, sought to be reviewed. 17 A. 
213=15 A.W.N. 61 ; but see 4 B. 414. K 

Certificate by pleaders. 

Junior pleaders of the High Court should be cautious how they certify for a 
review, when they find that the case has been in the bands of their 
seniors and who have refused to certify to the review. 10 W.R, 64 ; 
24W.R. 430. L 

What is a proper presentation. 

The presentation of an insufficiently stamped review petition within 90 days 
is no valid presentation. 12 A. 57. M 

The Court fee payable on a review petition. 

(а) The stamp fee on a review application must be calculated on the amount 

that would be obtained if the review were granted, and not necessarily 
on the whole value of the suit. 7 M.H.O. Ap. 1 ; 4 B. 26 ; contra 8 
C.W.N. 292. K 

(б) The Court fee payable on an application to review an appellate decree, is 

that which is payable on the memorandum of appeal, and not the fee 
leviable on the plaint, 11 A. 176. • 0 

(c) The Court-fee payable on an application for review of an appellate judgment 

is that which was payable on the memorandum of appeal, irrespective 
of the value of the relief claimed in the review. SO A. 401 » 13 A.W. 
N. 212. p 

(d) When an application for review is presented in a suit in forma no 

Court-fee need be paid on the application, 20 A. 410. Q 

(e) A petitioner for review who has not been declared a pauper in any of the 

earlier stages of the case, must file the usual stamps reg,uired by law on 
his application. 91 P.R. 1895. R 

Refund of excess Court fees* 

When a review is preferred after 90 days, the full Court fee must be paid, and 
if the Court finds that there is ** reasonable cause” for the delay, a 
refund ought to be made. 9 O.L.B, 479. S 

Costs need not be deposited with a review petition. 

An application for a new trial or review of judgment need not be acoompanied 
by a deposit of the coats, 18 W.R. 446. T 

Reviews of Small Cause Court judgments. 

(a) When a Small Cause decree is sought to be reviewed, the decretal amount 
'must be tendered at the time of application or immediately after. 5 
P.R. 1894; 108 P.R. 1894; 6 B.L.R. Ap, 87 = 14 W.R, 42; 8 Bom. 
A.d, 70. U 

(5) Where a Small Cause Court passed a decree and the defendant applied for 
a review giving security for the decree amount, heldj a review could he 
granted. II W.Rf 946, y 
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4 . (1) Where it appears to the Court that 
there is not sufficient ground for a review, it shall 
reject the application. 

(2) Where the Court is of opinion that the 
application for review should be granted, it shall 
gi*ant the same : 

Provided that — 

{a) no such application shall be granted without previous 
notice to the oi)posite party, to enable him to appear 
and be hoard in support of the decree or order, a review 
of which is applied for ^ and 

(/;) no such application shall be granted on the ground of dis- 
covery of new matter or evidence which the applicant 
alleges was not within his knowlcwlge, or could not be 
adduced by him when the decree oi* order was passed 
or made, without strict proof of such allegation.'-^ 

(N otes), 

• Old Act. 

ThiH correapoeds to S. oi Act XI V of 1882. 

Difference between the old and the new Acts. 

The words “ and the Judge. . . .opinion ** in the second para, of the old acotion 
and Bub-cl, (r) of the old section are omitted in this rule. 

(Oeneral). 

Applicability of the rule. 

S. 02G of Act XIV of 18B2 oorreaponding to this rule, does not apply to judg- 
ments on review, but only to orders rejecting reviews. 1 Ind. Jur. 
N.S. 281 ; 10 W.R. 887. W 

Reasons to be recorded for the review order. 

Though it is not neoeaaary that the reasons for granting a review should be 
recorded, yet there will be some cases in which reasons should be 
recorded and would form part of the order granting the review. 33 
M. 496. X 

Irregularities in the form of the order. 

{a) An order intended to operate as an order for review is not invalidated by 
an irregularity in its form by reason of which it purports to be an 
order made on an application to set aside a decree and restore a suit 
for trial. 28 M. 496. y 

(b) If a review order is not signed, the proper course for the Court is to sign it 

and not to ask the parties to put in an application for review. 4 
Bom, L.K, 909. Z 

(c) In granting a review, a Court should not travel beyond the grounds men- 

tioned in the application lor review, 5 C,W,Nt 486, A 

146 c 


Application where 
rejected. 


Application where 
granted. 
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{QentrzX)— (Concluded ) . 

Benefit of a review order cannot be taken advantage of by others. 

When the several defendants, against whom a common decree is passed, prefer 
separate appeals and the appeals are dismissed, a review applied for 
and granted to only some of the appellants cannot betaken advantage 
of by the other appellants. 18 W.R. 464. B 

Powers of Court on review. 

The defendant was ordered to pay Bs. 40 as costs. On his application for review, 
the amount was increased to Rs. 100. Held^ the Judge had no jurisdic- 
tion to increase the amount of costs in the absence of a review petition 
by the plaintiff. 73 P.L.R. 1901. C 

Effect of an order on a review petition. 

(a) Any order passed on a rev-ow cxcipt the one which absolutely rejects the 

review, is the final order in the case, although the modification or 
alteration extends only to the rectification of a clerical mistake. 6 C. 
22:=6aL.R. 675. D 

(6) A mere refusal to grant a review of judgment cannot alter the judgment 
sought bo be reviewed or the decree founded on it, and nobbing which 
the Judge says with reference to his refusal to grant a review can be 
binding so as to alter such judgment or decree. 20 W.R. (P.C.) 460. E 

such application • . . ./s applied for, 

Notice to the opposite party. * 

It is illegal on the part of a Judge to reverse a decree on review without giving 
a proper and sufficient notice to the other party, 11 B. 691 ; 8 W.R. 
304. F 

2.—*' No such application — such aiiegation. ** 

Discovery of new evidence must be alleged and proved. 

A review of judgment on the ground of d'iscovery of new evidence should not be 
admitted without proof of the truth of the ground alleged. 8 B.L.R. 
Ap. 84«16 W.R. 7; IS B.L.E. 427 (note) ; ll B.L.R, 428 (note) -12 
W.R. 461; 8 B.L.R. Ap. 86 (note) -10 W.R. 432 ; 8 B,L.R. Ap. 86 
(note) -12 W.R. 686 ; 8 B.L.R. Ap. 37 (note) -14 W.R, 26; 11 
B.L.R. 424 (note) -17 W.R. 468 ; 2 W.R. 174; Bourke 0.0. 181 ; 17 
W.R. 280; SBom.A.O. 49; 19 W.R. 180; 18 W.R. 413; P.J.L.B. 
627 ; 20 W.R. 426 ; 8 Agra 69 ; Marsh 668 - 2 Hay 660. G 

Contents of the affidavit accompanying a review petition. 

The affidavit on which an application for review is grounded must state what 
the new evidence to be relied on is ; in such an affidavit no reliance can 
be placed on a statement of belief of good defence on the merits, but 
the facts relied on as auob must be set out. Bourke 0.0. 116. H 

Miscellaneous. 

(rt) When an application for review is admitted upon other grounds, fresh 
evidence not produced at the trial may be received, although no reason 
had been assigned for the non-production at the trial. 8 B.L.R.A.C. 
846. I 

(b) A lower Appellate Oourt ought not to have allowed points to be explained 

away in ihe review stage by admitting additional evidence thereon, 

U W.R. 9; J 
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5. WJicre the Judge or Judges, or any one ol' the Judges, 

. , who passed the decree or made the order, a review 

Application f o r ^ 

teview in Court con- ol which IS applied for, continues or continue 
mo^re Judges!'^° attached to the Court at the time when the appli- 
cation for a review is presented, and is not or are 
not precluded by absence or other cause for a period of six months 
next after the application from considering the docreo or order to 
which tlic application refers, such Judge or Judges or any of them 
shall hear the application, and no other Judge of Judges of the 
Court sliall hear the same. ^ 


(N o t es). 

Old Act. 

This corrchpouda to S. 627 of Act XIV of 1882. 

L - **And no oihet Judge., hear the same,** 

(1) When ouc uf tho twu Juclgoa who heard a ca^o wan abhont from India, the 
other iludgo Biugly waa hold tg have jurisdiction to giant a review. 

10 0. 788. K 

• 

02) Tho Chief JuBtico oauuot appoint a Bench lo boar a review petition, 
18 W.R. 82. h 

(8) A Diijtriot Judge cannot tranKfer to hm own file a review peution pending 
before a Sub- Judge. 2N.W,P. 280. M 

(4) An applioation for re-admission of an appeal dismissed owing to the default 
of the applicant to deposit the cost of printing a paper book, is an 
applioation for review, and oan be disposed ol by a single Judge of the 
High Court under 8. 627 of Act XIV of 1882, 2i 0. 860 ; 1 C.W.N. 
21 (F.B.). N 


6 . (1) Where the application for a review ia 
heard by more than one Judge and the Court is 
equally divided, the application ahall be rejected. ^ 

(2) Whore there is a majority, the decision ahall be according 
to tho opinion of the majority. 

(N otes). 

Old Aot. 

This corresponds to 8. 628 of Act XXV of 1882. 

The Court ia equaiiy . . . shatt he refected,** 

An order passed by the senior of two Judges of a DiviAion Bench who di^ered 
iu opinion, dismissing an application for revxevr of their judgment, is 
not appealable, 4 10 i 12 W.B. 459. 0 
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Order of tojeo- 7 . (1) An order of the Court rejecting the ap- 

tion not appealable. _ . , , i i i i i . a 

Objections to order plication shall not 06 appcalabl6, but an ox’uGr 

granting apphoa- application may be objected to on 

the ground that the application was — 

(a) in contravention of the provisions of rule 2, 

(b) ill contravention of the provisions of rule 4, ^ or 

(c) after the expiration of the period of limitation prescribed 
therefor and without sufficient cause. ^ 


Such objection may be taken at once by an appeal from the 
order granting the application or in any appeal froxn the final decree 
or order passed or made in the suit. 

(2) Where the application has been rejected in consequence 
of the failure of the applicant to appear, he may apply for an 0 L*der 
to have the rejected application restored to the file, and, where it 
is proved to the satisfaction of the Court that he was prevented by 
any sufficient cause ^ from appearing when such application was 
called on for hearing, the Court shall order it to be restored to the 
file upon such terms as to costs or otheiVise as it thinks fit, and 
shall appoint a day for hearing the. same. 

(3) No order shall be made under sub-rule (2) unless notice of 
the application has been served on the opposite party. 


(Notes). 

Old Act. 

This oorroaponds to S. 629 of Act XIV of 1882. 

Difference between the old and the new Acts. 

(1) The words ‘‘shall be dear* and “ whenever such application is admitted 

in the old section are substituted by the words ** shall not be appeal- 
able ’’and “an order granting an application,** respectively, in this 
rule. 

(2) The words '‘where it is proved” and “shall order’* in sub-rule (2) are 

substituted for the words “if it be proved*’ and ‘'may order” in the 
old section. 

(Oeneral). 

(1) Applicability of the rule. 

Ss. 62^ and 629 of Act XIV of 1882 are not applicable to Courts of Small Causes. 
63 P.B. 1906 « 104 P.L.B. 1906. P 

(2) Limitation for filing an appeal against a review order. 

When an application for review is rejected by the High Court, the time for 
appealing to the Privy Council is six months from the date of the judg- 
ment and not the order rejecting a review. B.L.B. Sup. Vol. 686 » 6 
W.B. Mis. 102. Q 
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(General) — (Oo^ioluded ) . 

(3) Construction. 

{a) The words “ an order of the Ocurl rejociing the application bhall bo final 
m the old socUoii, pri-mrt /rKcie apply to tbo Court which passed the 
original decree, but in spirit they would reem properl) to apply also 
to an order of the Appellate Court. 13 B. 196. R 

(6) The terms of S, 378 of Act VIII of 1859 that the order granting the 
review shall be final means, that the grounds on which a review is 
held to be necessary may not be called in question, i W.W.P, 74 . ; 1 
A. 3()3. S 

(c) Tho word ‘‘final ” m tbo old section means that iihe order rejecting the 
application or granting the review shall not by itself be opon to ap- 
peal. 11 B.L.R. m-^20 W.E. 81 ; 20 W.R. 426; 4 Bom. A.O. 67. T 

(4) The Court cannot on its own motion correct an error of law. 

When the parties neglect to got an error of law in a decree of the High Court 
corrected by a review, the High Court will decline to correct it when 
the ease comes up before them again in a subsequent special appeal. 6 
Bom.A.C. 238;26W.R. 63. U 

An order of the Court rejecting the application shaii not 
be appealable,*^ 

(1) An order rejecting an application for review is final. IW.E. His. 7; 11 

W.E. 204, 184. Y 

(2) If a review petition is rejected after issuing notice to the other side, there 

is no appeal against the order. 7 Bom. L.R. GG4«80 B. 66. W 
(8) No appeal lies from an order of a Judge rejecting an applies tiou for a re- 
view of bis order dismissing an appeal for default of prosecution. W.R, 
1864, Mis. 20. X 

(4) An order rejecting an application for review of an order dismissing an exe- 
cution case for non-payment of proooss fees, is not appealable. 4 
O.W.N. 89. Y 

(6) An appeal was decided by a Divisional Bench and a review petition was 
presented to one of the Judges who refused it. The order was held to 
be not appealable. 0 O.W.N. 602. Z 

(6) Power of the High Court to interfere under the Charier Act. 

(а) Under B* 16 of the Charter Aot, the High Court oau set aside an order of a 

Court of original jurisdiotion, refusing to entertain an application to 
review an order refusing a petition for leave to sue in Jonm 
on the ground that it had no jurisdiotion to entertain it. 6 B.L.R. Ap. 
29. A 

(б) Whore a subordinate Court rejected an application for a review of judgment, 

refusing to consider the grounds of the same, because the decree was 
passed by his predecessor, the High Court directed such Court to con- 
sider the grounds. 1 A. 296. B 

(7) Appeal to Pnivy CounciL 

(a) Where question of facts involved legal considerations in every point in the 
reasoning process, though findings of Indian Courts were concurrent, 
the Privy Council could review such findings in appeal. 12 O.W.N. 
1096 (P.C.)«4 2&4-.10Bom. L,E. 1101-8 C.L.J. 486-P.L. 

R. 1908 (110). C 
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1.—'* An order of the Court rejecting the application shall not 
be appealable ** — (Concluded). 

(6) Where an application for review was rejected aod no appeal to the Privy 
Cjuncil was filed against the order of rejection, papers filed with the 
application for review will not be foi warded with the record to the 
Privy Oouncih 2 B.L.R.A.O. 264=11 W.E, 145. D 

(c) An appeal lies to the Privy Council, under S. 39 of the Charter of the High 

Court, from an order rejecting an application for reviev; of judgment. 
The petition of appeal must be presented within six monthaof the dale 
of the said order, 1 W.R. Mis, 13 ; 6 W.R. Mis. 17 ; 1 B.L.R. (F.B.) 
l = 10W.R. 1. E 

2,—** An order granting an application may be objected to. 

(1) A review order cannot be challenged on other grounds. 

(а) When an admission of a review petition is not challenged on any of the 

giounds m S. 629 of the old Act, it cannot be challenged in appeal at 
all, 7 0.0,345; 62P.R. 1895; S.C. 298; 12 B. 171 ; 16 0,788; 22 
G. 3, 984 ; 1 G.W.N. 338; 21 B. 328 ; 24 C. 878 ; 22 W.R, 288 ; 18 

A. 44 = 15 A.W.N 151 ; 17 H.L.J. 603. But see the next two oases. F 

(б) An objection to the jurisdiction of the Judge in granting the review may bo 

taken in an appeal under this rule from the order granting the review, 
although such objection is not mentioned in this rule as one of the 
grounds on which an appeal can beiprcferred. 14 M.LJ, 381, G 
(c) On an application presented by a plaiutifi a suit was dismissed. The 
plaintiff subsequently applied for a review of judgment on grounds 
other than those mentioned m this rule. The review was granted. 
It was held that the Appellate Court had no jurisdiction to set aside 
the order. 16 C.P.L.R. 151. H 

(2) The sufficiency of the reason is not a ground of appeal. 

When an application for review of judgment has been granted for “ any other 
sufficient reason,” the sufficiency or otherwise of the reason for grants 
ing it is not a ground of appeal under this rule. 2 A.L.J, 465 « 1906 
A.W.N. 154 = 27 A, 606 ; 17 M.H.J. 608 ; 1 M.H.O. 164; 18 W.R. 82 ; 
contra 1 A. 363 ; 22 W.R. 188 ; 26 W.R. 324 ; 24 W.R. 186 ; 23 W.R, 
275 ; 13 W.R. 139 ; 8 0,L,J. 294. I 

(3) Second appeal. 

(а) No second appeal lies against an order passed under this rule. 11 0. 296 ; 

16 0. 768, j 

« 

(б) No second appeal lies to the High Court from an order setting aside an 

order granting a review of judgment. 24 0. 319, 319 (note) ; 6 O.L.J. 
226. K 

(c) No second appeal lies to the High Court from an order dismissing an 

appeal under this rule from an order granting an application for 
review of judgment. XI A. 383 =-9 A.W.N. 161. L 

(d) A second appeal lies against an order of a lower Appellate Court passed 

under this rule, where the appeal to the lower Appellate Court has 
been, not from the order allowing a review, but from the original 
decretal order itself as amended by the original Court on the applioa- 
, Um for review, 13 B. 496, M 
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2.—" An order granting an application may be objected to ’’—(Omcludcd). 

(e) As S. G29 of the old Aob allows an appeal from an order admitting a review, 
the order passed on such appeal and reversing that of the :drst Court 
becomes itself appealable under S. 38 of the Punjab Courts Act. 183 
P.R. 1832 (Civil). N 

(4) Revision. 

(а) It was the intention of the Legislature that the Court which originally 

heard a case should be the Court to decide whether a review should be 
granted, and whore that Court rejeois it, its decision should not be 
open to appeal or revision. 1904 A.W.N. 130 = 1 A.L.J. 298. 0 

(б) Where a Judge declines to deal with an appeal under this rule from an order 

granting an application for review, on the ground that the lower Court’s 
order was passed under S. 103 of Act XIV of 1832, and that no appeal 
would lie from that order, the High Court will interfere with the order 
in revision, 9 A.W.N. 179. P 

(c) An application for review wrongly granted by the Small Cause Court, is sub- 

ject to revision by the High Court. 88 P.L.B. 1904. Q 

(d) An application for review of judgment in a Small Cause Court suit was re- 

jected, wrongly, on the ground of a supposed deficiency of Court-fee 
on the application, U$ld that this order was open to revision. A.W.N. 
(1907), 132 « 4 A.L.J. 489 « 29 A. 468. R 

(5) Appeal against the order granting review is allowable even though the decree 
itself is not appealable. 

Although an appeal is not allowable from a final decree in a suit, an appeal is 
allowable from an order granting a review, which could reopen the case 
after it has been disposed of. 22 G. 784 ; 23 M. 490 ; 83 P.E. 1002 ; 
24 P.L.R, 1902. S 

(0) Estoppel of the party to deny the propriety of the review. 

(а) A party who does not object to the gifanting of review cannot, afterwards 

be heard to say that the review was improperly granted. 22 W.E. 
899. X 

(б) The fact that the defendant also took advantage of a review granted to the 

plaintiff and adduced fresh evidence, does not estop him from objecting 
on appeal that the review was granted on insufficient grounds, 2 
C.L.R. 267. U 

(7) Review of a Revenue appeal Judgment. 

The order of a Judge admitting a review of his judgment in an appeal from a 
Revenue Court is not illegal, 4 N.W.P, 171. Y 

J.— /ii cottimventioa of tito provMonu of mto 4* ** 

Where a Subordinate Judge, after deciding an appeal, granted a review on the 
ground of discovery of new evidence, without any inquiry or proof 
that such evidence was not within the knowledge of the applicant, 
)^ld that this error oould form a ground of appeal when the decision 
was brought before the High Ooutt. U B.L.R, (F.B.) 428-20 W.R. 
84 ; 20 W.B. 426 ; 4 Bom, A.O. W 
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4,— ‘‘After the expiration — sufficient cause. ” 

(1) General. 

{a) A Judge has power to grant review after the lapse of 90 days within which 
the application ought to be made, if there be just and reasonable 
cause. W.R. (F.B.) Si ; B.L.E. Sup. Vol. 892 = 9 W.R. 181 ; 6 B.L.B. 
318 (note) = llW.R. 22; 12 W.R. (18C4), 91 ; 17 W.R, 230; 8 Bom. 
A.G. m ; 13 W.R. 33. X 

{b) It a review is granted after the prescribed period without just and reason- 
able cause, the order will bo set aside. 14 BX.R. 373 ; 2 I.A. 68; 10 
W.R. 42 ; 24 W.R. 294 ; 8 Bom. A.O. 234 ; 8 W.R, 184 ; 25 W.R, 343 
12 W.R. 94; 18 W.R. 286 ; 6 W.R. 226 ; W.R, (1864), 287 ; 6 C.W.N. 
485. Y 

(2) When cause for the delay in not alleged, a second application alleging it can 
be hied. 

If the Appellate Oourt sets aside a review granted by the lower Court on the 
ground that the applicant did not allege and prove a suhioient cause 
for the delay for filing the review petition after 90 days, the applicant 
is at liberty to put in a second review petition alleging his reason for 
delay. 101 P.R. 1876 (Civil). 21 

(3) Delay subsequent to the 90 days also should be explained. 

Not only the delay of 90 days but any delay after the 90 d»ys must be explained, 
114 P.R. 1876. (Civil). A 

(4) Appeal. ^ 

(а) An appeal lies from the order of a lower Court deciding what is just and 

reasonable cause for admitting a review after 90 days. 0,0. Book Oir. 
22 of 1873 ; 61 P.R. 1871 (Civil) ; B.L.R. Sup. Vol. 892 = 9 W.R. 181 ; 4 
N.W.P. 74. B 

(б) Tbe High Oourt refused to interfere, under cl, 15 of the Charter Act, with 

the order of a Court granting a review, although the applioation was 
made three years after the decree, the lower Court being satisfied that 
there was reasonable cause.’* 2 B.L.R. A.O. 181 nil W.R. 66. C 
(c) The lower Court admitted a review after 90 days without the applicant 
explaining the dflay. The High Court refused to interfere under 
ol. 16 of the Charter Aot with the order granting the review. 6 B.L.R. 
316 = 13 W.R. 439. D 

Sufficient cai/se." 

A.— What amounts to sufficient cause. 

(1) A decree for Wasliat was granted against “ the defendant ” in a case where 

there were several defendants; and as soon as one of them, who was not 
the person against whom tbe plaintiff sought for Wasliat, found that the 
decree was to be executed against him, he applied for review after 
90 days. E&ld there was just and reasonable cause. 7 W.R. 166. B 

(2) Though a certain issue in a suit was decided against the plaintiff, the suit 

was decreed, and the defendants obtained a review on which that 
deoree was set aside. On this plaintiff applied for review. Held that 
the plaintiff had just and reasonable cause for the delay. 13 W.R, 
69. P 

(3) A disagreement between the Civil and Revenue Courts as to the rights of a 

party was held to be sufdcient cause for presenting the review petition 
out of time, 9 P.R, (1906), Rev. » 66 P.L.B, 1906. 0 
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5.—'* Sufficient cause ** — (Cmicluded), 

B. — What does not amount to sufficient cause. 

(1) Where an application for review w^as granted after the 90 days simply 

because the same question in another suit was decided in favour of the 
applicant, the order was set aside. 13 W.R. 120. H 

(2) Where the only cause for admitting a review after 90 days was that the 

High Court construed the law differently from the way in which it 
had been laid down in the decision admitted to review, held that the 
cause alleged was no excuse for the delay. 10 W.R. 26 ; C Bom.A.C. 
146 ; 7 W.R. 405 ; 9 W.R. 102 ; 19 W.R. 415. I 

(3) A new exposition of the law by a Full Bench is not just and reasonable 

cause” for admitting a review after the prescribed period. B.L.R. 
Sup. Vol. 892:^9 W.R. 181 ; 6 W.R. 100 ; 7 W.R. 408. But see 8 0. 
700. J 

(4) A new exposition of the law by the Privy Council is not a “just and reason- 

able cause ” for admitting a review long after the judgment. 6 W.R. 
167 ; 17 W.R, 163. But see 15 W.R. 143. K 

(6) One of the parties appealed against the decree of a High Court and it was 
reversed. The other party applied for review to the High Court within 
throe months of the decree of the Privy Council. The application was 
refused. 9 B.L.R, 187-18 W.R. 817. But see 3 B.L.R.A.C. 287; 
12 W.R. 154, L 

(6) The pendency of a spacial appeal is not a just and reasonable cause for filing 

it after 90 days, 9 W.R, 801 ; 8 Bom. A.C. 234. M 

(7) An applicant for review cannot plead his ignorance of the effect of the judg- 
ment as a justification lor his delay. 8 B. 260. N 

(8) The fact that the applicant is a minor is no excuse for the delay. 6 B. 107.0 

(9) The fact that the High Court had decided one of the contentions in favour of 

the applicant after the date of the original judgment, is no ground for 
excusing the delay. 2 A. 287. p 

8. When an application for review is granted ^ 
a note thereof shall be made in the register and the 
Court may at once re-hear the case or make such 
order in regard to the re-hearing as it thinks fit. 

(Notes). 

Old Aot. 

This corresponds to S. 680 of Aot XXV of 1882. 

When an application for review is granted. ** 

(1) Effect of an order Ranting a review* 

When a review of a decision has been admitted, the whole case thereby is 
re-opened, 10 B.H.C. 860. Q 

(2) nature of the order to be passed* 

(n) The Judges of the Suddec Court admitting an application for review were 
competent to make a qualified order, leaving in the Court, which was 
to review the decision, a discretion as to the extent to which the 
review should be carried, 9 W,E,P.0, 28 m 11 Id J,A, 487, B 

147 « 


Registry of appli- 
cation granted, and 
order for re-hearing. 
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L^**When an application for review is granted**— (Oomlnded), 

(6) When an application for a review is made upon several grounds, one of 
which refers only to the question of coats, and the Court finds that all 
other grounds except this one are tenable, it can order the applicant to 
apply, under S. 206 of Act XIV of 1882, for the rectification of a cleri- 
cal mistake. 6 0. 22~C G.L.R. 575. S 

(3) New Judge trying the case is bound by the order of review. 

When a case is admitted to review by the deciding Judge, and tried afterwards 
by another Judge, the new Judge ought to try only the point directed 
by the order of review. 6 0. 89 ; W.R. 3864, 142 ; 24 W.B. 427 ; 10 
O.L.R. 106 ; cotitra, 9 C. 209 ; 12 C.L.R, 64. T 


(4) What questions may be argued on review. 

(а) It cannot be treated as a universal rule that no point can be raised on an 

application for a review which has already been discussed and decided 
on the original hearing or that no new point which has not been 
raised, on the heating of the appeal, can be argued on the application 
for a review. 6 B.L.R. 126 (F.B,)==:16 W.R. 1 (F.B.) ; 1 B. 643 ; 17 
W.R. 479. U 

(б) Whether certain documents which have already been admitted as evidence 

were so admissible or not, is not a point which can be argued in review, 
24 W.R, 186. y 

• 

(c) A party, who not only had an opporounity of raising a question, but who 

did raise it on appeal, and on argument abandoned it, cannot, under 
ordinary circumstances, be allowed to agitate the question on review, 
2 M. 68. yy 

(d) Where an application for review is admitted upon other grounds, fresh 

evidence not produced at the trial may be received. 8 B.L,R.A.0. 
346. X 


9 . No application to review an order made on an application 
for a review or a decree or order passed or made 


Bar of ooriain 
applications. 


on a review shall be entertained, ^ 


(Notes)* 

Old Aot, 

This rule corresponds to the last para, of S. 629 of Act XIV of 1882, 
Biffeveuoe between the old and the new Acts. 

The words ** or made** and ** or a decree ** are newly added in this rule. 

No application ,. . ,shall be entertained, ** 

(1) Second application for review when not allowable. 

Although a second application to have original judgment reviewed upon new 
materials is permissible, an application to review an order passed on 
review is prohibited by S. 629 of the old Act. P.J.L.B. 680, 681 ; 0,0. 
Book Oir, 22 of 1873 ; 7 W.B. 464j 1 Ind. Jur. N.S. 147«B.L.B. Sup. 
T^84 7«6W,». 98 : 6 P,B. 1878 (Civil); 67 P.R. 1892 ; 6M .H.O. S28.Y 
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/. — No application — shall be entertained **—(QQncliided). 

(2) A second review when allowed. 

The prohibition contained in tho last clause of S. 629 of Act X of 1877 to the 
admission of an application to review the order passed on review, does 
not extend to tho admission of a second review of the original order, 
when some fresh ground is advanced in support of such application. 
107 P.K. 1883 (Civil) ; contra i Bom. L.R. 121 = 20 B. 485 ; 15 C. 432. 
0 W.R. no, 91; W.R. (1804), Mis. 31 ; 2 W.E. 01 ; 1 W.R. 287. Z 

(3) Order dismissing a second review is a judgment. 

When a review is admitted and a contrary decision is given, if the other party 
applies for a review of tho now 3 udgment and it is refused, the order 
refusing to review is a judgment and not a mere order refusing a 
review. 18 W.R. 404. A 


OKDlCll XLVIII. 


ProcoBb lo bo bor- 
ved at expense of 
party issuing. 


MIKOKLLANEOUS. 

’ !• (1) Mvci‘y process issued under this Code 
sliail bo served at the expense of the party on 
whose behalf it is issued, unless the Court other- 
wise directs. 


(2) Tho court fee chargeable for such service shall bo paid 
Costa of Borvice, within a time to bo fixed before the process is 
issued. 


(Notes). 

Old Act. 

Difttvenot between the old and the new Acte. 

section oorresponda to S. 98 of the Code of 1682. In the second paragraph 
of the rule, the word “ clmyeabk ’Ma substituted for** leviable ” in the 
old Code ; for “ levied^'* the new Code baa ; and the phrase 

“ by tlis Court *’ has been omitted from the new Code after ** 
fixed 


(1) Scope. 

(a) Old B. 98 relates to the payment of process fees by tho parties to a suit, 

and gives the Court, acting judicially, power to make an order, be- 
tween party and party only, as to who should pay the process fees* 8 
O.W.N. 82 (84). B 

(b) It does not expressly give power to remit the fees, or, what comes to th 

same thing, to order that the process should be served free» i.e., at the 
expense of Government. 8 O.W.H. 82 (64). 0 

(2) High Court not empowered to relax precejii fee rules. 

The High Court has no power to relax the prooess-fee rules framed by it in ac* 
oordanoe with S. 20, Court yeas Act. 8 O.W.N. 82 (88)— Per Bern* 
pmi, /• B 
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(3) Order under rule when Government is no party. 

An order under old S. 93 ( = r. 1) cannot be made where the Government is no 
party to the suit. 3 O.W.N. 82 (84). E 

(4) Service of notice. 

(a-) A person refusing a registered letter (containing a notice) sent by post can- 
not afterwards plead ignorance of its contents. 16 W.R. 223 (224). F 

(6) The service of the notice is sufficient where it has been effected by a regis- 
tered letter, the posting of which was proved, and which was produced in 
Court in the cover in which it was despatched, that cover containing 
the notice with an endorsement upon it purporting to be by an officer 
of the Post Office, stating the refusal by the addressee to receive the 
document. 16 C. 581 ; see, also, 13 G.P.L. R, 74 (77) ; 6 O.W.N. 134 
(137) ; 7 O.L.J. 251. G 

(c) Service of notice by a registered letter through the Post Office is not neces- 
sarily bad and is not necessarily a non-compliance with the provisions 
of S. 106, Transfer of Property Act, it there is evidence that the post- 
man tendered or delivered the notice, either personally to the party 
or to one of his family ora servant. 4 C.W.’N. 790; (4 O.W.N. 672, i^'.).H 

(c2) In a suit for ejectment under the Transfer of Property Act, notice to quit 
which was addressed to all the joint tenants, who lived in oommensality 
was handed over to one of them and he signed an acknowledgment for 
it : heldf that the service was good, 4 O.W.N. 572. I 

(5) Omission to deposit, where no time fixed for it-^Effect. 

The omission by a plaintiff to deposit tuUuhnmnah required by the Court, in a 
case pending for some time, was held not to warrant a dimissal of 
the suit, inasmuch as the Court had not fixed a period for the deposit, 
as it was bound to do under S. 2, Act XXIII of 1861. 11 W.R. 290 
= SB.L.R. Ap. 26. J 

(6) Costs of summoning witnesses. 

A defendant was held not bound to pay into Court the coat of summoning and 
defraying the expenses of the witnesses, until the Court had fixed what 
was reasonable. 9 W.R. 127 (128). K 

% All orders, notices and other documents required by this 
Orders and noti- Code to be given to or served on any person shall 
ces how served. Served in the manner provided for the service 

of summons. 

(Notes). 

Old JLot. 

94. All notices and orders required hy this Code to be given to 
Notioes and orders or served on any person shall be in writing, and 
in writing how sec- shall be served in the manner hereinbefore provid- 
' ed for the service of summons. 

Changes. 

Oorresponds with S. 9d of the Code of 1882. For the expression ■' notice and 
orders ” in the old Oode, the expression “ orders, notices and other 
doonments’’ hssbeert substitated in the new Code; the expression 
" shall be in writing, and ’’ has been omitted from the new Oode. 
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Scope* 

The provision contained in old S. 94 ( — r. 2) would include service by post, 
where the person resides out of British India, as provided by old S. 89 
(«0. V, r. 25). 6 B. 249 (251). L 

3. The forms given in the appendices, with such variation as 
Upe of forma in the circumstances of each case may require, shall 
appendices. ]jg used for the purposes therein mentioned. 


(Note s). 
Old Act. 


644. Subject to the power conferred on the High Court by 
Use o£ forma in Section 639 and by the twenty-fourth and twenty- 
fourth aoiiedule. Yidoria, chapter 104, Section 15, the forms 

set forth m the fourth schedule hereto annexed, with such variation 
as the circumstances of each case reqtiire, shall be used for the 
respective purposes therein mentmied. 


Nature of forma prescribed. 

With regard to the formg ordained this rale to be used for the respective 
purposee mentioned, it is fair to assume that those forms do not 
exceed that which is permissible. 24 0. 766 (772). H 


OliDBE XLIX. 

Ohaeibebe Hioh Couexs. 

1. Notice to produce documents, summonses to witnesses, 
Who may serve every other judicial process, issued in the 

grooesses of High exercise of the original civil jurisdiction of the 
■ High Court, and of its matrimonial, testamentary 

and intestate jurisdictions, except summonses to defendants, writs 
of execution and notices to respondents may be served by the at- 
torneys in the suits, or by persons employed by them, or by such 
other persons as the High Court, by any rule or order, directs. 

Old Act. 

]>iff«]>enoe betveen the old end the new JLota. 

This seoUon corresponds with B* 686 of the Oode of 1882, The Order is simply 
named ** Ohartered High Courts The noteworthy changes are : — 
the words ^^orSma/ty or eKtraordmary*^ before the expression ** crigi- 
gim>l civil jtmadicHon ** ate omitted in the new Code ; for the expression 
notim under $. the new Code has ^^notioes to respondmt$ ” ; 
and the phrase **fr(m Him to time ** has been omitted in the new 
Oode before the last words ** direetss** 
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2. Nothing in this schedule shall be deemed to limit or other- 
Savings in respect wise affect any vulos in force at the commence- 
of Chartered High ment of this Code for the taking of evidence 
Courts. recording of judgments and orders by a 

Chartered High Court. 

(Notes). 

Old Act. 


High Court to re- 
cord judgments ac- 
cording to its own 
rules. 


633. The High Court shall take evidence) and 
record judgments and orders^ in such manner as it 
hy rule from time to time directs. 


(1) Intention of the Legislature. 

The intention of the Legislature as expressed in S. 688 (which this rule em- 
bodies) is that the Judges might frame rules m to how their judg- 
ments should be given, so that they might give them orally or in writing, 
or adopt any mode which might appear to them best in the interests of 
justice. 9 A, 93 (96). N 


(2) Effect of pules so framed on 0. XLI, r. 31. 

(a) Where such rules have been framed, tljiay modify the provisions of S. 674 
(sO. XLX, r. SI), lu their application to the judgments of the High 
Court. 9 A. 98 (97). 0 

ib) B.g.s Where the High Court substaniially adopts the whole judgment of 
the Court below, it is not necessary to go through the formality of 
re-stating the points at issue, the decision upon each point and the 
reasons. 9 A. 98 (96). F 

(c) And where the High Court disagrees, it goes without saying that it would 
not set aside the decree without stating its reasons fully. 9 A. 98 (96). 0 


3. The following rules shall not apply to any Chartered High 
Application of Court in the exercise of its ordinary or extraordi- 
nary original civil jurisdiction, namely : — 

(1) rule 10 and rule 11, clauses (i») and (c), of Order VII; 

(2) rules of Order X; 

(3) rule 2 of Order XVI ; 

(4) rules 5, 6, B, 9, 10, 11, 13, 14, 16 and 16 (so far as relates 

to the manner of taking evidence) of Order XVIII ; 

(6) rules 1 to 8 of Order XX ; and 

(6) rule 7 of Order XXXHI (so far as relates to the making of 
a memorandum) ; 

and rule 86 of Order XLI shall not apply to any such High 
Court, in tiie exemise of its appellate jurisdiction. 
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Old Act. 

638. The folloioing 'jport ions of this Code shall not apply to the 
„ , Hiqh Court in the exercise of its ordinary or ex- 

plying to Uigli traordinary original civil jicrisdiction, namely, 
Ss. W, l/and 19, 8h. .14, cl. (a) and (b), ,57, 119, 
160, to 1H5 (bothimlusive), 187, 189, 190, 191, 
19Si {no far a.<t relaien to the manner of taJdfu/ evidence), 198 to 206 
{both inclnnive), and no much of 8. 409 an relatrn to the making of a 
memorandum; 

and 8. 679 nhall not applg to the. High Court in the exercise of its 
appellate jurisdiction . 

Changes. 

CorrsRponda with S. 038 of the Code of 1882. The ohanges in the new Code are 
insignifioant, and ate made to suit the altered frame of the new Code, 

OUDEK L. 

J’ltOVINCIAL KmAW. CaIIKB COURTS. 

1. Th« provisions hereinafter specified shall not extend to 
Utovinoial Small Coul'ts constituted under the Provincial Hmall 
Cause Courts. Oauso.K Courts Act, 1887, or to Courts exercising 

the jurisdiction of a Court of Small Causes under that Act, that is 
to say— 

(a) BO much of this schedule as relates to — 

(i) suits excepted from the cognisance of a Court of Bamll 
Causes or the execution of decrees in such suits ; 

(ii) the execution of decrees against immoveable property or 
the interest of a partner in partnership property ; 

(iii) the settlement of issues ; and 

(i) the following rules and orders, — 

Order II, rule 1 (frame of suit) ; 

Order X, rule 3 (record of examination of parties) ; 

Order XV, except so much of rule 4 as provides for the 
pronouncement at once of judgment ; 

Order XVIII, rules 6 to 12 (evidence) ; 

Orders XLI to XLV (appeals) ; 

Order XLVII, rules 2, 8, 5 , 6, 7 (review) ; 

Order LI. 
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(Note). 

This order and. rule are new. 

OEDEELI. 

Presidency Small Cause Courts. 

1. Save as provided in rules 22 and 23 of Order V, rules 
Pteeidenoy Small ^ Order XXI, and rule 4 of Order XXVI, 

Cause Courts. and by the Presidency Small Cause Courts Act, 

1882, this schedule shall not extend to any suit or proceeding in any 
Court of Small Causes established in the towns of Calcutta, Madras 
and Bombay. 

(Note). 

This order and rule are new. 



APPENDIX A. 

PLEADINGS. 

(1) TITLES OF SUITS. 

In thk Court op 

A.B. (add descriptio7i and resideiice) * ’ Plaintiff, 

a{ia%nst 

0. D. {add> denoription coni reside^nc^ ' ’ Defendant, 


(2) DTSOEIPTION OF PABTIES IN PARTICULAR OASES. 


The Secretary of State for India in Council. 


The Advocate-General of 


The Collector of 


The State of 


The A. B. Oompatiy, [jimited, having itB registered office at 


A. B., a public officer of the C. D. Company. 


A. B., a firm carrying on businesR in partnership at 


A. B. {adil description and renidance), by his constituted attorney 
C. 1), {add description and residence). 


A. B* {add deMription and residewe)^ Shebait of Thakuv 


A. B, {add description arid residence) t executor of 0. D., deceased. 


A. B. {add description and residence), heir of 0. D., deceased. 


A. B. {add description and resid 0 me), on behalf of himself and all 
other creditors of C. late of {aMdmfiption omd residence), 

U8c 
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A. B* {add description and residence), on behalf of himself and all 
other holders of debentures issued by tlie Oompany, Limited. 


The Official Eeceiver. 


A. B., a minor {add description and residency by C. D. [or by the 
Court of Wards] , his next friend. 


A. B. {add description and residence), a person of unsound mind [or 
of weak mind] , by 0. D., his next friend. 


(3) PLAINTS. 

No. 1. 

Money lent. 

{Title) 

A.B,, the above-named plaintiff, states as follows : — 

1. On the day of 19 , he lent the defendant 

rupees repayable on the day of 

2. The defendant has not paid the same, except rupees paid on 

the day of 19 . • 

[If the plaintiff claims exemp)tion from any law of limitation, say : — ] 

3. The plaintiff was a minor [or insane] from the day of 

till the day of 

4. [Facts showing when the cause of action arose and that the Goutr 
has jurisdiction.] 

5. The value of the subject-matter of the suit for the purpose of 

jurisdiction is rupees and for the purpose of court-fees is 

rupees. 

6. The plaintiff claims rupees, with interest at 

per cent, from the day of 19 . 


No. 2. 

Money oveepail. 

{Title.) 

A. B,, the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plain- 
tiff agreed to buy and the defendant agreed to sell bars of silver 

at annas per tola of fine silver. 

2. The plaintiff procured the said bars to be assayed by E. F., who 

was paid by the defendant for such assay, and B. F. declared each of the 
bars to contain 1,600 tolas of fine silver, and the plaintiff accordingly paid 
the defendant rupees. 

3i. Each of the said bars contained only 1,200 tolas of fine silver, of 
which fact the plaintiff was ignorant when he made the payment, 
defendant has not repaid the sum so overpaid. 

‘ ^ 4 md & of Form No. 1, and Belief claimed.] 
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No. 3. 

Goods sold at a fixed Pbice and delivered. 

{Tiih) 

A. B., tlio above-naniocl plaintiff, states as follows : — 

1. On the day of 19 , B. F, sold and delivered 

ito the defendant [one hiindrod barrels of flour, or the goods mentioned 
n the schedule liereto annexed, or sundry goods] . 

2. Tlio defendant promised to ijay rupees for tho said 

goods on delivery [nr on tho day of , some day before 

the plaint was filed ] . 

8. He has not paid tho same. 

4. E, F. died on the day of 19 . By his last 

will he appointed his hrotlier, the plaintiff, his executor. 

Ui* m paras. 4and5of Fona No. i.] 

7. The plaintiff as executor of E. F. claims {lielief clamed] . 


No. 4. 


Goods sold at a reasonable Price and delivered. 

{Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , plaintiff sold and 

delivered to the defendant \smdry articles of hoim’-fimuHre ] , but no ex- 
press agreement was made as to the price. 

2. The goods were reasonably worth rupees. 

3. The defendant has not paid tho money. 

[A$ in paras, 4 a^nd 5 of Form No, i, and Relief claimed,] 


No. 6. 

Goods made at Defendant's Eeque&t, and not accepted. 

{Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. On tho day of 19 , E,F. agreed with the 

plaintiff that the plaintiff should make for him [six tables and fifty chairs] 
and that E, F, should pay for the goods on delivery rupees. 

2. The plaintiff made the goods, and on the day of 

19 offered to deliver them to E. F.i and has ever since been ready and 
willing so to do. 

8* E, F. has not accepted the goods or paid for them* 

[As in pmas. 4 cmd S qf Form Ho* Jf, and Belief claimed*] ' 
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No. 6. 

Deficiency upon a Re-sale [Goods sold at Auction] . 

{Title.) 

A. jB., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff put up 

at auction sundry [goods] , subject to the condition that all goods not paid 
for and removed by the purchaser within [ten days] after tlie sale should 
be re-sold by auction on his account, of which condition the defendant 
had notice. 

2. The defendant purchased [one orate of crockery] at the auction at 

the price of rupees. 

3. The plaintiff was ready and willing to deliver the goods to the 
defendant on the date of the sale and for [ten days] after. 

4. The defendant did not take away the goods purchased by him, nor 
pay for them within [ten days] after the sale, nor afterwards. 

5. On the day of 19 , the plaintiff re-sold 

the [crate of crockery] , on account of the defendant, by public auction, for 

rupees. 

6. The expenses attendant upon such re-sale amounted to rupees. 

7. The defendant has not paid the deficiency thus arising, amounting 
to rupees. 

[As in paras, 4 and 5 of Form No, i, an^ Belief claimed,] 


No. 7. 

SBBVICES at a BEASONABLE RATJi;. 

(Title,) 

A, B,, the above-named plaintiff, states as follows : — 

1. Between the day of 19 , and the 

day of 19 , at , plaintiff [executed sundry draw- 

ings, designs and diagrams] for the defendant, at his request; but no 
express agreement was made as to the sum to be paid for such services. 

2. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

Us m paras, 4 and S of Form No, i, and Belief ekeimed,] 


No. 8. 

SEBVIOES and MATEBIALS at a BEASONABLE COST. 

(Title,) 

A. B., the abore-named plaintiff, states as follows : — 

1. On the day of 19 , at , the plaintiff 

built a house [known as No. , in ], and furnished the 

materials therefor, for the defendant, at Jiis request, but no express 
agreement was made as to the amount to be paid for such work and 
materials. 
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2. The work done and materials supplied were reasonably worth 

rupees. 

3. The defendant has not paid the money. 

L.4i' in parciH. 4; and 5 of Form No. 1, and Melief clatinedi] 


No. 9. 

Use and Oocui'Ation 

[Title.) 

A. B., the above-named plaintiff, executor of the will of A". Y., deceased, 
states as follows 

1. That tlie defendant occupied the 1 house No. , 

Street! , by permission of the said X. Y., from the day of 

19 , until the day of 19 , and no agreement was 

made as to payment for the use of the said premises. 

2. Tliat tlio use of the said premises for tlio said period was reason- 
ably worth rupees. 

3. The defendant has not paid the money. 

l.-hs in jHiraH. t and .5 of Form No. J.\ 

6. The plaintiff as executor of X. }'. claims 1 lielief claimed] . 


. No. 10. 

On an Awaki). 

[Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the tlay of 19 , the plaintiff and 

defendant, having a differenoo between them concerning [a demand of the 
plaintiff for the price of ton liairols of oil which the defendant refused to 
pay! , agreed in writing to submit the difforenoo to the arbitration of if. F. 
and 0. H., and tlie original document is annexed hereto. 

2. On the day of 19 , the arbitrators award- 
ed that the defendant should Ipay the plaintiff rupees | . 

3. The defendant has n{)t iiaid the money. 

[.•Is in para.n, 4 and 5 of Form No. 1, and Itelief claimed]. 


No. 11. 

On a Eorbign Judgment. 

(Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , at , in the State 

[or Kingdom] of , the Court of 

that State [or Kingdom] , in a suit therein pending between the plaintiff 
and the defendant, duly adjudged that the defendant should pay to the 
plaintiff rui>ees, with interest from the said date. 

2. The defendant has not paid the money. 

[.4« in paras. 4 and 6 qjf Form No. 1, ami Belief claimed)] 
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No. 12. 

Against Surety fob Payment of Rent. 

(Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. On the day of 19 , E. F. hired from the 

plaintiff for tlie term of years, the [house No. , 

Street] , at the annual rent of rupees, payable [monthly] . 

2. The defendant agreed, in consideration of the letting of the premises 
to E' F., to guarantee the punctual payment of the rent. 

3. The rent for the month of 19 , amounting to 

rupees, has not been paid. 

[Ifj by the tmm of the agreement ^ notice in reqicired to be given to the 

mretij, add : — ] 

4:. On the day of 19 , the plaintiff gave notice to 

the defendant of the non-payment of the rent, and demanded payment 
thereof. 

5. The defendant has not paid the same. 

[As in paras. 4 and 6 of Form No, i, and Belief claimed 


No. 13. 

Breach of Agreement to purchase land. 

{Title) 

A.B.j the above-named plaintiff, states as follows : — 

1. On the day of 19 , tho plaintiff and defendant 

entered into an agreement, and the original document is hereto annexed. 

[Or, on the day of 19 , the plaintiff* and defend- 

ant mutually agreed that the plaintiff should sell to the defendant and 
that the defendant should purchase from tho plaintiff forty bighas of land 
in the village of for rupees,] 

2. On the day of 19 , the plaintiff, being then 

the absolute owner of the property [and the same being free from all 
incumbrances as was made to appear to the defendant] , tendered to the 
defendant a sufficient instrument of transfer of the same [or, was ready 
and willing, and is still ready and willing, and offered, to transfer the same 
to the defendant by a sufficient instrument] on the payment by the defend- 
ant of the sum agreed upon. 

3. The defendant has not paid the money. 

[As in paras. 4 and 6 of Form No. Jf, and Belief claimed.] 


No* 14. 

Not delivering Goods sold. 

{Title) 

A.J5., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant 

utually agreed that the defendant should deliver [one hundred barrels of 
flour to the plaintiff on the day of 19 , and that the plain- 
tiff should pay therefor rupees on delivery* 
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2. On the [said] day the plaintiff was ready and willing, and offered, 
to pay the defendant tlie said sum upon delivery of the goods, 

3. The defendant has not delivered the goods, and the plaintiff has 
l)een deprived of the profits whicli would have accrued to him from such 
delivery. 

[/Is hi pamH. 4 and 5 of Fonn No, i, a7id Belief claimed,] 


No. 15. 

WuoNGPTTL Dismissal. 

(Title,) 

A, 71., the al)Ove-nanied i)laintifl‘, states as follows : — 

1. On the day of 19 , the plaintiff and defendant mutually 

agreed that the plaintiff sliould serve the defendant as [an accountant, or 
in the cai>acity of foreman, or ((ft ihecaftt^ 7uciy he] , and that the defendant 
should employ the jdaintiff as sucli for the torrn of [one year] and pay 
him for his services rui)eoH [monthly.] 

2, On the day c)f 19 , the plaintiff entered upon the 

service of the defendant and has ever ninco been, and still is, ready and 
willing to continue in such Hciwico during the remainder of the said year 
whereof the defendant always has had notice. 

8. On the <lay of 19 , the defendant wrongfully dis- 

charged the plaintiff, and refused to permit him to serve as afoi'esaid, orto 
pay him for his services. 

1/l.s’ in ptmiH, 4 (otd 6 of FonnNo, /, a^id Belief clamed] 


No. 16. 

Bbeach of Oontbact to rehve. 

(Title,) 

A, 73., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant 

mutually agreed that the plaintiff sliould employ the defendant at an 
[annual] salsnry of rui)oe8, and that the defendant should serve the 
plaintiff as Im artist for] the term of [one year] . 

2. The plaintiff has always been ready and willing to perform his 

part of the agreement [and on tlie day of 19 offered 

so to do] . 

3. The defendant [entered upon] the service of the plaintiff on the 

above-mentioned day, but afterwards, on the day of 19 

he refused to serve the plaintiff as aforesaid. 

[As in ijaras, 4 andd of Form No, 7, and Belief claimed,] 


No. 17. 

Against a Bxuldeb poh peprctive Wohkmanship. 

(TitU) 

An B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant 
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entered into an agreement, and the original document is hereto annexed, 
[Or state the tenor of the contract^ 

[2. The plaintiff duly performed all the conditions of the agreement 
on his part.] 

3. The defendant [built the house referred to in the agreement in a 
bad and unworkmanlike manner] . 

[il5 in paras, 4 and 5 of Form Ffo, i, and Belief claimed.] 


No. 18. 

On a Bond for the Fidelity op a Olerk. 

{Title.) 

A. B,j the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff took F.P. into 

his employment as a clerk. 

2. In consideration thei’eof, on the day of 19 , the 

defendant agi'eed with tlie plaintiff that if, F.F. should not faithfully per- 
form liis duties as a olerk to the plaintiff, or should fail to account to the 
plaintiff for all monies, evidences of debt or other property received by liim 
for the use of the plaintiff, the defendant would pay to the plaintiff what- 
ever loss he might sustain by reason thereof, not exceeding 

rupees. ♦ 

[Or, 2. In consideration thereof, the defendant by his bond of the 
same date bound liiniself to pay the plaintiff* the penal sum of rupees 
subject to the condition that if E.F. should faithfully perform his duties 
as a clerk and casluer to tlio plaintiff and should justly account to the 
plaintiff for all monies, evidences of debt or other proi)erty which should 
be at any time held by liim in trast for the ])Iaintiff’, the bond should be 
void.] 

[Or, 2, In consideration thereof, on the same date the defendant 
executed a bond in favour of the plaintiff', and the original document is 
hereto annexed.] 

3. Between the day of , 19 and the day of 

19 , E, F. received money and otiier property, amounting to the value of 
rupees, for the use of the plaintiff for which sum Jae has not 
accounted to liim, and the same still remains due and unpaid. 

[^5 m 4 mid 6 of Form No. i, and Belief claimed,] 


No. 19* 


By Tenant against Landlord, with Special Damage. 

(Title.) 

A, B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the defendant, by a registered 

instrument, let to the plaintiff [the house No. , Street] 

for the term of years, contracting with the plaintiff, that he, the 
pl^ntiff, and his legal representatives should quietly enjoy possession 
tb?eroo{ for the said term. 
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2. All conditions were fulfilled and all things happened necessary to 
entitle the plaintiff to maintain this suit. 

3. On the day of 19 during the said term, E.F., who was 
the lawful owner of the said house, lawfully evicted the plaintiff there- 
from, and still withholds the possession thereof from him. 

4. The plaintiff was thereby (prevented from continuing the business 
of a tailor at the said place, was compelled to expend rupees in 
moving, and lost the custom of G.H. and I.J. by such removal). 

(As in paras. 4 and 6 of Form No. 1, and Relief claimed) 


No. 20. 

On an Aoreement op Indemnity. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant, being 
partners in trade under the style of A.B. and 0. /),, dissolved the part- 
nership, and mutually agreed that the defendant should take and keep all 
the partnership property, pay all debts of the firm and indemnify the 
plaintiff against all claims that might be made upon him on account of any 
indebtedness of the firm. 

2. The plaintiff duly performed all the conditions of the agreement on 
his part. 

3. On tiie day of 19 , (a judgment was recovered 

against the plaintiff and defendant by E.F., in the High Court of Judi- 
cature at , upon a debt due from the firm to F.F., and on the 

day of 19 , ) the plaintiff paid rupees (in satis- 

faction of the same). 

4. The defendant has not paid the same to the plaintiff. 

(As m pnras. 4 aiul 6 of Form No. I, and Relief claimed.) 


No. 21. 


PROcuRiN(i Property by Fraud. 

{TMle.) 

A.B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the defendant, for the purpose 

of inducing the plaintiff to sell him certain goods, represented to the plain- 
tiff that (he, the defendant, was solvent, and worth rupees over all 
his liabilities). 

2. The plaintiff was thereby induced to sell (and deliver) to the de- 
fendant, (dry goods) of the value of rupe^. 

3. The said representations were false (or state the particular false- 
hoods) and were then known by the defendant to be so. 

4. The defendant has not paid for the goods. (Or, if the goods were 

not delivered). The plaintiff, in preparing and shipping the goods and 
proouring their restoration, expend^ rupeesi 

(As in paras. 4 and 6 of Form No. 1, <md ReU^otaimed.) 

U9o 
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No. 22. 

Fraudulently procuring Obbdit to be given to another 

Person. 

{Title,) 

A,B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant represented to the 

plaintiff that E,F, was solvent and in good credit, and worth rupees 
over all his liabilities (or that jE7.jP. then held a responsible situation and 
was in good circumstances, and might safely be trusted with goods on 
credit). 

2. The plaintiff was thereby induced to sell to E,F, (rice) of the 

value of rupees (on months credit). 

3. The said representations were false and were then known by the 
defendant to be so, and were made by him with intent to deceive and de- 
fraud the plaintiff (or to deceive and injure the plaintiff). 

4. E,F, (did not pay for the said goods at the expiration of the cre- 
dit aforesaid, or) has not paid for the said rice, and the plaintiff has wholly 
lost the same. 

{As in paras. 4 and 6 of Form No. i, and Relief claimed) 


No. 23. 

Polluting the water under the Plainttpp's Land. 

{Title) 

A.B.f the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at all the times hereinafter mentioned was, 
possessed of certain land called and situate in and of a well 
therein, and of water in the well, and was entitled to the use and benefit 
of the well and of the water therein, and to have certain springs and 
streams of water which flowed and ran into tlie well to supply the same 
to flow or run without being fouled or polluted. 

2. On the day of . 19 , the defendant wrongfully fouled 

and polluted the well and the water therein and the springs and streams 
of water which flowed into the well . 

3. In consequence the water in the well became impure and unfit 
for domestic and other necessary purposes, and the plaintiff and his family 
are deprived of the use and benefit of the well and water. 

{As in pa/ras, 4 and 5 of Form No, i, and Belief claimed.) 


‘ No. 24. 

Oabbying on a Noxious Manufacture. 

{Title) 

A, B.f i^e above-named plaintiff, states as follows : — 

X. The plaint iff ^s, and at all the times hereinafter mentioned was, 

... , situate in 
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2. Ever since the day of 19 , the defendant has 

wrongfully caused to issue from certain smelting works carried on by the 
defendant large quantities of offensive and unwholesome smoke and other 
vapours and noxious matter, which spread themselves over and upon the 
said lands, and corrupted the air, and settled on the surface of the lands. 

^ 3. Thereby the trees, hedges, herbage and crops of the plaintiff grow- 
ing on the lands were damaged and deteriorated in value, and the cattle 
and live-stock of the plaintiff* on the lands became unhealthy, and many 
of tliem were poisoned and died, 

4. The plaintiff was unable to graxe the lands with cattle and sheep 
as ho otherwise might have done, and was obliged to remove his cattle, 
sheep and farming-stock therefrom, and has been prevented from having 
so beneficial and healthy a use and occupation of the lands as he other- 
wise would have had. 

(As in paras, 4 and 6 of Fonn No. i, and Belief claimed) 


No. 25. 

Ohstbuctinc a Right oe Way. 


A.B., the above-named plaintiff, states as follows : — 

1. The plaintiff* is, and at the time hereinafter mentioned was, pos- 
sessed of (a house in tim village of ). 

2. He was entitled to a right of way from the (house) over a certain 
field to a public highway and back again from the highway over the field 
to the house, for himself and his servants (with vehicles, or on foot) at 
all times of the year. 

3. On the day of 19 , defendant wrongfully 

obstructed the said way, so that the plaintiff* could not pass (with vehicles, 
or on foot, or in any manner) along the way (and has ever since wrong- 
fully obstructed the same). 

L (State special damage, if a7iy) 

(As in paras. 4 and 6 of Fom^ No. i, and Belief olcdimd). 


No. 26. 

OBSTRUOTINa A HIGHWAY. 

(TiUe) 

1, The defendant wrongfully dug a trench and heaped up earth and 

stones in the public highway leading from to so as to 

obstruct it. 

2. Thereby the plaintiff, while lawfully passing along the said high- 
way, fell over the said earth and stones lor into the said trench) and 
broke his arm, and suffered great pain, and was prevented from attending 
to his business for a long time, and inourred expense for medical attend-* 
anoe. 

tds pa/ras. 4 and S of I, and Beli^ claimed). 
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No. 27. 

sDiverting a Water-course. 

{Title) 

4. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at the time hereinafter mentioned was, pos- 
sessed of a mill situated on a (stream) known as the , in the vil- 
lage of , district of 

2. By reason of such possession the plaintiff was entitled to the 
flow of the stream for working the mill. 

3. On the day of 19 , the defendant, by cutting the 

bank of the stream, wrongfully diverted the water thereof, so that less 
water ran into the plaintiff’s mill. 

4. By reason thereof the plaintiff has been unable to grind more 
than sacks per day, whereas, before the said diversion of water, he 
was able to grind sacks per day. 

(As in paras. 4 aiid 5 of From No. i, aiid Belief claimed.) 


No. 28. 

Obstructing a Right to use Water for Irrigation, 

(Title) • 

A. J5., the above-named plaintiff, states as follows : — 

1. Plaintiff is, and was at the time hereinafter mentioned, possessed 
of certain lands situate, etc,, and entitled to take and use a portion of the 
water of a certain stream for irrigating the said lands. 

2. On the day of 19 , the defendant prevented the 

plaintiff from taking and using the said portion of the said water as afore- 
said, by wrongfully obstructing and diverting the said stream. 

(As m paras. 4 and 6 of Form No. i, and Belief claimed) 


No. 29. 

Injuries caused by Negligence on a Railroad. 

(Title.) 

A.B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendants were com- 
mon carriers of passenger^ by railway between and 

2. On that day the plaintiff was a passenger in one of the carriages of 
the defendants on the said railway. 

3. While he was such passenger, at (or near the station of 

or between the stations of and ), a 

edllisioh occurred on the said railway caused by the negligence and unskil- 
fulnese of the defendants’ servants, whereby the plaintiff was much injured 
(having his leg broken, his head out, etc., and state the special damagcy if 
emy^ a&)^ and incurred expense for medical attendance, and is perma- 
nently disabled from carrying on his former business as (a salesman), 
die 4' and 6 ef Form^ No. 1, and Belief claimed) 
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(Or thus : — 2. On that day the defendants by their servants so neg- 
ligently and unskilfully drove and managed an engine and a train of 
carriages attached thereto U])on and along the defendants’ railway which 
the plaintiff was then lawfully crossing, that the said engine and train 
were driven and struck against the plaintiff, whereby, etc., as mimra. 3) 


No. 30. 

INJUIUES CAUSED BY NEOIilOENT DeIVING. 

(Title) 

A. the above-named jdaintilT, states as follows : — 

1. The plaintiff is a shoemaker, carrying on business at 
The defendant is a merchant of 

2. On the day of 19 , the plaintiff* was walking south- 

ward along Oho wring hee, in the City of Calcutta, at about 3 o’clock in the 
afternoon. He was obliged to cross Middleton Street, which is a street 
running into Chowringheo at right angles. While he was crossing this 
street, and just before he could reach the foot-pavement on the further 
side thereof, a carriage of the defendant’s, drawn by two horses under the 
charge and control of the defendant’s servants, was negligently, suddenly 
and without any warning turned at a rapid and dangerous pace out of Mid- 
dleton Street uxto Olxowringhoe. The pole of the carriage struck the plain- 
tifif and knocked him down, and he was much trampled by the horses, 

3. By the blow and fall and trampling the plaintiff's left arm was 
broken and he was bruised and injured on the side and back, as well as 
internally, and in oonsoquonoe thereof the plaintiff was for four months ill 
and in suffering, and unable to attend to his business, and incurred heavy 
medical and other expenses, and sustained great loss of business and 
profits, 

(As in paras* 4 mid 6 of Form No* i, mid lidkf olaimod*) 


No. 81* 


ffOB MAlilCIOUS PBOSECUTION. 

(Title) 

A* B*, the above-named plaintiff, states as allows : — 

1. On the day of 19 , the defendant obtained 

a warrant of arrest from 

(a Magistrate of the 

said city, or as the case may be) on a charge of , and 

the plaintiff was arrested thereon, and imprisoned for 
and (days, or hours, and gave bail in the sum of rupees to 

obtain his release)* 

2, In so doing the defendant acted maliciously and without reason- 
able or probable cause. 

S. On the day of 19 , the Magistrate dis- 

missed the complaint of the defendant and acquitted the plaintiff* 
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4. Many persons, whose names are unknown to the plaintiff, hearing 
of the arrest, and supposing the plaintiff to be a criminal, have ceased to 
do business with him ; or in consequence of the said arrest, the plaintiff 
lost his situation as clerk to one E. F . ; or in consequence the plaintiff 
suffered pain of body and mind, and was prevented from transacting his 
business, and was injured in his credit, and incurred expense in obtaining 
his release from the said imprisonment and in defending himself against 
the said complaint. 

(As in paras, 4 and 5 of Form No, i, a7id Belief claimed.) 


♦ No. 32. 

Moveables wbonoeully detained. 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , plaintiff owned 

(or state facts showina a right to the possession) the goods mentioned in 
the schedule hereto annexed (or describe the goods), the estimated value 
of which is rupees. 

2. I'rom that day until the commencement of this suit the defendant 
has detained the same from the plaintiff. •* 

3. Before the commencement of the suit, to wit, on the day of 

19 , the plaintiff demanded the same from the defendant, 

but he refused to deliver them. 

(Ais in paras, 4 and 5 of Form No. 1.) 

6. The plaintiff claims — 

(1) delivery of the said goods, or rupees, in case 

delivery cannot be had ; 

(2) rupees compensation for the detention thereof. 

The Schedule. 


No. 33. 

Against a fbatjdulent Pdbchasbr and his Transferee 

WITH Notice. 

(Title) 

A. S., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant C. D., for 

the purpose of inducing the plaintiff to sell him certain goods, represented 
to the plaintiff that (he was solvent, and worth rupees over all 

his liabilities). 

2. The plaintiff was hereby induced to sell and deliver to 0. D. (one 

hundred boxes of tea), the estimated value of which is rupees. 

3. The said representations were false, and were then known by C. Z>. 

to ,be so; at th^ time of making the said representations, 0. D. was in- 
solyent, to ^ be so). 
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4. C. D. afterwards transferred the said goods to the defendant E. F. 
without consideration {or who had notice of the falsity of the represen 
tation). 

(^s in paras. 4 cmd 5 of Form No. 1.) 

7. The plaintiff claims — 

• (l) delivei’y of the said goods, or rupees, in case delivery 

cannot be had ; 

(2) mpees compensation for the detention thereof. 


No. 34. 

Rescission op a Conthact on the Groctni) op Mistake. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defend- 

ant represented to the plaintiff that a certain piece of ground belonging 
to the defendant, situated at , contained (ten bighas). 

2. The plaintiff was thereby induced to purchase the same at the 

price of rupees in the belief that the said representation 

was true, and signed an agreement, of which the original is hereto annex- 
ed. But the land has not been transferred to him. 

3. On the day of 19 the plaintiff paid the 

defendant rupees as part of the purchase-money, 

4. That the said piece of ground contained in fact only (five bighas). 

{As in paras. 4 and ff of Fom No. 1 .) 

7. The plaintiff claims — 

(1) rupees, with interest from the 

day of 19 ; 

(2) that the said agreement be delivered up and cancelled. 


No. 36. 

An Injunction Ebstbaining Waste. 

{Title). 

A.B., the above-named plaintiff, states as follows • 

1. The plaintiff is the absolute owner of {describe the property.) 

2. The defendant is in possession of the same under a lease from the 
plaintiff. 

3. The defendant has (out down a number of valuable trees, and 
threatens to out down many more for the purpose of sale) without the 
consent of the plaintiff. 

{As in paras, 4 and 5 Form No. 1 .) 

6. The plaintiff claims that the deftmdant be restrained by injunotion 
from oommitting or permitting any fuxtiher waste on the said premises, 
iPeonniary compensation.itya^ ako he clamed.) 
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No. 36. 

Injunction Eestbainino Nuisance. 

{Title,) 

A,B.^ the above-named plaintifiF, states as follows : — 

1. Plaintiff is, and at all the times hereinafter mentioned was,, the 

absolute owner of (the house No. , Street, Calcutta), 

2. The defendant is, and at all the said times was, the absolute owner 

of (a plot of ground in the same street ). 

3. On the day of 19 , the de- 

fendant erected upon his said plot a slaughter-house, and still maintains 
the same ; and from that day until the present time has continually caused 
cattle to be brought and killed there (md has caused the blood and offal to 
be thrown into the street opposite the said house of the plaintiff). 

(4. In consequence the plaintiff has been compelled to abandon the 
said house, and has been unable to rent the same.) 

(As in paras. 4 a'^ul 5 of Fortn No, 1.) 

7. The plaintiff claims that the defendant be restrained by injunction 
from committing or permitting any further nuisance. 

No. 37. 

Public Nuisance, 

{Title) 

A. J3., the above-named plaintiff, states as follows : — 

1. The defendant has wrongly heaped up earth and stones on a 

public road known as Street at so as to obstruct the 

passage of the public along the same and threatens and intends, unless 
restrained from so doing, to continue and repeat the said wrongful act. 

2. The plaintiff has obtained the consent in writing of the Advocate- 
General (or of the Collector or other officer appointed in this behalf) to 
the institution of this suit. 

(As in paras. 4 and 6 of Form No, 1) 

5. The plaintiff claims — 

(1) a declaration that the defendant is not entitled to obstruct the 
passage of the public along the said public road : 

(2) an injunction restraining the defendant from obstructing 
the passage of the public along the said public road and 
directing the defendant to remove the earth and stones wrong- 
fully heaped up as aforesaid. 

No. 38. 

Injunction against the Diversion of a Water-course. 

{Title) 

A.Bf, the above-named plaintiff, states as follows; — 

{As in Form No, 21) 

The plaintiff claims that the defendant be restrained by injunction 
diverting tliie water as aforesaid. 
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No. 39. 

RESTORATION OF HOVEA.BLE PROPERTY THREATENED WITH 
DESTRUCTION, AND FOR AN INJUNCTION. 

(Title.) 

A.B,, the above-named plaintiff, states as follows : — 

1. Plaintiff is, and at all times hereinafter mentioned was, the owner of 
(a portrait of his #^vand-father which was executed by an eminent painter), 
and of which no duplicate exists (or state any facts showmg that the pro- 
perty is of a kind that cannot he replaced by money). 

2. On the day of 19 , he de- 

posited the same for safe-keeping with the defendant. 

3. On the day of 19 , he demanded 

the same from the defendant and offered to pay all reasonable charges 
for the storage of the same. 

4. The defendant i^efuses to deliver the same to the plaintiff and 
threatens to conceal, dispose of, cut or injure the same if required to 
deliver it up. 

6. No pecuniary compensation would be an adequate compensation to 
the plaintiff for the loss of the (painting). 

(As m paras. 4 and 6 of Form No. 1.) 

8. The plaintiff claims — 

(1) that the defendant bo restrained by injunction from disposing 
of, injuring or concealing the said (painting) ; 

(2) that he be compelled to deliver the same to the plaintiff. 


No. 40. 

INTERPLEADER. 

(Title.) 

A. B.i the above-named plaintiff, states as follows : — 

1. Before the date of the claims Imroinafter mentioned 0. H. deposit- 
ed witii tlie plaintiff {describe the. prnpertii) for (safekeeping). 

2. The defendant 0. /). claims the same (utider an alleged assignment 
thereof to him from (i. H.). 

3. Tlie defendant H.F. also claims the same (under an order of O. H. 
transferring the Hanio to him). 

4. The plaintiff is ignorant of the resiwotive rights of the defendants, 

5. Ha has no claim upon tlie said property other than tor charges 
and costs, and is ready and willing to deliver it to such persons as the 
Court shall direct. 

(>. The suit is not brought by collusion with either of the defend- 
ants. 

(.■!« hi paras. 4 and 8 of Form No. 1.) 

9. The plaintiff claims — 

(1) that the defendants be restrained, by injunction, from taking 

any proceedings against the plaintiff in relation thereto ; 

(2) that they be required to interplead together concerning their 

claims to the said property ; 

WOe 
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[ ( 3 ) that some person be authorized to receive the said property 
pending such litigation ; ] 

( 4 ) that upon delivering the same to such (person) the plaintiff be 
discharged from all liability to either of the defendants in 
relation thereto. 


No. 41. 

ADMINISTRATION BY CREDITOR ON BEHALF OF HIMSELF AND 
ALL OTHER CREDITORS. 

{Title) 

A. B., the above-named plaintiff, states as follows : — 

1. E, F,, late of , was at the time of his death, and his 

estate still is, indebted to the plaintiff in the sum of 

{here insert nature of debt and security, if any), 

2. E. F, died on or about the day of 

. By his last will, dated the day of ^ , 

he appointed G, D. his executor {or devised his estate in trust, etc., or 
died intestate, as the case may be), 

3. The will was proved by C, D. {or letters of administration were 
granted, etc.). 

4. The defendant has possessed himselfrof the moveable (and im- 
moveable, or the proceeds of the immoveable) property of E. F*, and has 
not paid the plaintiff his debt. 

(il5 in paras. 4 a^ul 6 of Form No. 1.) 

7. The plaintiff claims that an account may be taken of the moveable 
(and immoveable) property of E. F., deceased, and that the same may 
be administered under the decree of the Court. 


No. 42. 

ADMINISTRATION BY SPECIFIC LEGATEE. 

{Title) 

{Alter Form No. 41 thus ) — 

{Omit paragraph 1 and commence paragraph 2) E, F., late of 
, died on or about the day of 

. By his last will, dated the day of 

he appointed G, D. his executor, and bequeathed to the plaintiff) here 
state the specific legacy). 

For paragraph 4 sicbstitute — 

The defendant is in possession of the moveable property of E. F and, 
ambngst other things, of the said {here Mine the subject of the specific 
heqaes^. 

For the commencement of paragraph 7 sicbstitute — 

The claims that the defendant may be ordered to deliver to 

. pW {h^e name the eubjeot of the specific bequest)^ or that, etc, 
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No. 43. 

ADMINISTBATION BY PECUNIARY LEGATEE. 

(Title,) 

{Alter Form No, 41 tlms ) — 

(Omit paiwjraph 1 and substitute for paragraph 2)E,F,, late of 
, died on or about the day of 

. By his last will, dated the day of 

he appointed 0. D, his executor, and bequeathed to the plaintiff a 
legacy of rupees. 

In paragraph 4 stibstitute “ legacy ’* for ** debt 

Another form, 

(Title,) 

E, F., the above-named idaintiff, states as follows : — 

1. A, B. of K, in the died on the day of 

By his last will, dated the day of , he appointed the 

defendant and M, N. (who died in the testator’s lifetime) his executors, 
and bequeathed his property, whether moveable or immoveable, to his exe- 
cutors in trust, to pay the rents and income thereof to the plaintiff for his 
life ; and after his decease, and in default of his having a son who should 
attain twenty-one, or a daughter who should attain that age or marry, 
upon trust as to his immove^bhle property for the person who would be the 
testator’s heir-at-law, and as to his moveable property for the persons who 
would be the testator’s noxt-of-kin if he had died intestate at the time of 
the death of the plaintiff, and such failure of his issue as aforesaid. 

2. The will was proved by the defendant on the day of 
The plaintiff has not been married. 

3. The testator was at his death entitled to moveable and immoveable 
property ; the defendant entered into the receipt of the rents of the im- 
moveable property and got in the moveable property ; he has sold some 
part of the immoveable property. 

(As in paras. 4 and 6 of Form No, 1.) 

6. The plaintiff claims — 

(1) to have the moveable and immoveable property oi A, B. ad- 

ministered in this Court, and for that purpose to have all 
proper directions given and accounts taken ; 

(2) such further or other relief as the nature of the case may re- 
quire. 


No. 44. 

EXECUTION OF TRUSTS. 

{Title) 

A* B,, the above-named plaintiff, states as follows: — 

1. He is one of the trustees under an instrument of settlement bear- 
ing date on or about the day of made upon the marriage 

of E, F. and G. JSf., the father and mother of the defendant (or an instru- 
ment of transfer of the estate and effects of E. F, for the benefit of 0. !>., 
the def^dant, and the other creditors of E, F)* 
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2. A. B. has taken upon himself tlie burden of the said trust, and is 
in possession of {or of the proceeds of) tlie moveable and immoveable 
property transferred by the said instrument. 

3. C. D. claims to be entitled to a beneficial interest under the 
instrument. 

(A.'i ni pardti 4 and 6 of Form No, 1.) 

6. The plaintiff is desirous to account for all the rents and profits of 
the said immoveable property (and the proceeds of the sale of the said, 
or of part of the said, immoveable property, or moveable, or the proceeds 
of the sale of, or of part of, the said moveable property, or the profits 
accruing to tlie plaintiff as such trustee in the execution of the said 
trust) ; and he prays tliat the Court will take the accounts of the said 
trust, and also tliat the wliole of the said trust estate may be administer- 
ed in the Court for the benefit of G. D., the defendant, and all other 
persons who may be interested in such administration, in the presence of 
C. D. and such other persons so interested as the Court may direct, or 
that G, D. may show good cause to the contrary. 

(N, B. — Where the suit U bu a benefioianj, the plaint may be modelled 
vmtatis mutandis, on the idaint by a legatee). 


No. 45. 

EORBCLOSUBE OF SALE. 

{Title) 

A, B,, the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. Tlie following are the particulars of tlie mortgage : — 

{a) (date) ; 

(6) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(c) (property subject to mortgage) ; 
if) (amount now due) ; 

(f/) O'/" the plaintiff's title is derivative,’ state shortly the transfers 
or devolntion imder which he claims). 

(If the plaintiff is mortgagee in possession, add) 

8, The plaintiff took possession of the mortgaged property on the 
day of and is ready to account as mortgagee in posses- 

sion from that time. 

(u45 in paras. 4 and 5 of Form No. 1.) 

6. The plaintiff claims. — 

(1) payment, or in default (sale or) foreclosure (and possession) ; 

{Where Order 34, rule 6, apxAies) 

(2) in case the proceeds of the sale are found to be insufficient to 
pay the amount due to the plaintiff, then that liberty be reserved 
to the plaintiff to apply for a decree for the balance. 
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No. 46. 

REDEMPTION. 

{Title) 

A, B,, the above-named plaintiff, states as Collows : — 

1. The plaintiff is mortgagor of lands of which the defendant is 
inoi'tgagee. 

2. The following are the particulars of the mortgage : — 

{a) (date) ; 

(/;) (names of mortgagor and mortgagee) ; 

(o) (sum secured) ; 

(d) (rate of interest) ; 

ie) (property subject to mortgage) ; 

(f) {if the jdaintijrs title in derivatwe, atate shortly the transfers 
or devolution under which he claims), 

(If the d(fendant is mortyanea in possession, add) 

3. The defendant has taken possession {or has received the rents) of 
tlie mortgaged property. 

(/bv in paras, 4 ami 6 of Fonn No, 1) 

6. The plaintiff’ claims to redeem the said property and to have the 
same reconveyed to him (and to have possession thereof). 


No. 47. 

SPECIFIC PERFORMANCE (No. 1). 

{Title) 

A, B., the above-named plaintiff, states as follows: — 

1. By an agreement dated tlie day of 

and signed by tlie defendant, he contracted to buy of {or sell to) the 
plaintiff certain immoveable property therein described and referred to, 
for the sum of rupees. 

2. Tlie plaintiff has applied to the defendant specifically to perform 
the agreement on his part, but the defendant has not done so. 

3. Tho plaintiff has been and still is ready and willing specifically to 
perform the agreement on his part of which the defendant has had notice. 

(/I .S’ in paras, 4 and 6 of Form No, l) 

6. The plaintiff’ claims that tho Court will order tho defendant 
Hpocifioally to perform tho agreement and to do all acts necessary to put 
the plaintiff^ in full possession of the said property {or to accept a transfer 
and possession of the said property) and to pay the costs of the suit. 


No. 48. 

SPECIFIC PERFORMANCE (No. 2). 

{Title) 

AJJ,, the above-named plaintiff, states as follows : — 

1. On the ^ day of 19 , the plaintiff 

and defendant entered into an agreement, in writing, and the original docu- 
ment is hereto annexed. 

The defendant was absolutely entitled to the immoveable property 
described in the agreement. 
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2. On the day of 19 , the plaintiff 

tendered rupees to the defendant, and demanded a transfer 

of the said property by a sufficient instrument. 

3. On the day of 19 , the plaintiff 

again demanded such transfer, {Or the defendant refused to transfer the 
same to the plaintiff.) 

4. The defendant has not executed any instrument of transfer. 

5. The plaintiff is still ready and willing to pay the purchase-money 
of the said property to the defendant. 

(ils m paras, 4 ami 5 of Form No. 1.) 

8. The plaintiff claims — 

(1) that the defendant transfers tlio said property to the plaintiff 
by a sufficient instrument {folloxoin^j the temis of the agrees 
ment ) ; 

(2) rupees compensation for withholding the same. 


No. 49. 

PARTNEBSHIP. 

{Title) 

A.B„ the above-named plaintiff, states as follows : — 

1. He and C. D.y the defendant, have been for 

years {or months) past carrying on business together under articles of 
partnership in writing {or under a deed, or under a verbal agreement). 

2. Several disputes and differences have arisen between the plaintiff 
and defendant as such partners whereby it lias become impossible to carry 
on the business in partnership with advantage to the partners. {Or the 
defendant has committed the following broaches of the partnership articles : 

(1) 

(2) 

(3) ) 

in paras. 4 and 5 of Form No, l) 

5. The plaintiff claims — 

(1) dissolution of the partnership ; 

(2) that accounts be taken ; 

(3) that a Eeceiver be apiiointed. 

{NB. — In suits for the tohidhtg^up of any partnerships omit the claim 
for dissolution; and instead insert a paragraph stating the facts of the 
partnership having been dissolved) 


(4) WEITTEN STATEMENTS. 

General defences. 

The defendant denies that {set out facts). 

The defendant does not admit that {set out facts). 

The defendant admits that but says that 

The defendant denies that he is a partner in the defendant firm of 
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The defendant denies that he made the contract alleged or any con- 
tract with the plaintiff. 

The defendant denies that he contracted with the plaintiff as alleged 
or at all. 

The defendant admits assets but not the plaintiff’s claim. 

The defendant denies that the plaintiff sold to him the goods mention- 
ed ih the plaint or any of them. 

The suit is barred by article or article of the second Limitation, 

schedule to the Indian Limitation Act, 1877. {XV of 1877). 

The Court has no jurisdiction to hear the suit on the ground that (set jurisdiction, 
forth the qroiLnch). 

On the day of a diamond ring was delivered by 

the defendant to and accepted by tlie plaintiff in discharge of the alleged 
cause of action. 

The defendant has boon adjudged an insolvent. 

The plaintiff before the institution of the suit was adjudged an insol- 
vent and the right to sue vested in the Eeceiver. 

The defendant was a minor at the time of making the alleged con- 
tract. 

The defendant as to the whole claim (or as to Rs. part of the Payment into 

money claimed, or as the case may be) has paid into Court Es. Ooutt. 

and says that this sum is enough to satisfy the plaintiff’s claim (or the part 
aforesaid). 

The performance of the promise alleged was remitted on the Performance 

(date), remitted. 

The contract was rescinded by agreement between the plaintiff and Rescission, 
defendant. 

The plaintiff’s claim is barred by the decree in suit (give the refer erne), Bes judicata. 

The plaintiff is estopped from denying the truth of (insert statement Estoppel. 
as to tohich estoppel is claimed) because (here state the facts relied on as 
creating the estoppel). 

Since the institution of the suit, that is to say, on the day of Ground ofde-- 

(set out facts), fence aubse- 

^ q^uent to msti- 

tution of suit* 


Insolvency. 


Minority, 


No. 1. 

DEFENCE IN SUITS FOR GOODS SOLD AND DELIVERED. 


1. The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 

3. The price was not Es. 

{or) 


6 . ■ 
6 .) 


Except as to Bs. 


, same as 


fl. 
• 2 . 
13. 


7. The defendant (or A. B., the defendant's agent) satisfied the claim 

by payment before suit to the plaintiff (or to 0. D., the plaintiff’s agent) 
on the day of 19 . 

8. The defendant satisfied the claim by payment after suit to the 

plaintiff on the day of 19 . 
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No. 2. 

DEFENCE IN SUITS ON BONDS. 

1. The bond is not the defendant’s bond. 

2. The defendant made payment to the plaintiff on the day according 
to the condition of the bond. 

3. The defendant made payment to the plaintiff after the day nahied 
and before suit of the principal and interest mentioned in the bond. 


No. 3. 

DEFENCE IN SUITS ON GUARANTEES. 

1. The principal satisfied tlie claim by payment before suit. 

2. The defendant was released by the plaintiff* giving time to the 
principal debtor in pursuance of a binding agreement. 


No. 4. 

DEFENCE IN ANY SUIT FOR DEBT. 

1. As to Rs. 200 of the money claimed, the defendant is entitled to 
set off* for goods sold and delivered by the defendant to the plaintiff*. 

Particulars are as follows : — * 

Rs. 

1907, January, 25th . . . , . . . . 150 

,, February, 1st .. .. .. ..50 

Total . . 200 

2. As to the whole (or as to Rs. , pai't of the money claimed) 

the defendant made tender before suit of Rs. and has paid the 

same into Court. 


No. 5. 

DEFENCE IN SUITS FOR INJURIES CAUSED BY NEGLIGENT DRIVING, 

1. The defendant denies that the carriage mentioned in the plaint was 
the defendant’s candage, and that it was under the charge or control of 
the defendant’s servants. The carriage belonged to 

of Street, Calcutta, livery stable keepers employed by the 

defendant to supply him with carriages and horses ; and the person under 
whose charge and control the said carriage was, was the servant of the 
said 

2. The defendant does not admit that the said carriage was turned 
out of Middleton Street either negligently, suddenly or without warning, 
or at a rapid or dangerous pace. 

3. The defendant says the plaintiff might and could, by the exercise 
of reasonable care and diligence, have seen the said carriage approaching 
him, and avoided any collision with it, 

4. The defendant does not admit the statements contained in the 
third paragraph of the plaint. 
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DEFENCE TN ALL SUITS FOE WEONGS. 

1. Denial of the several acts (or matters) complained of. 


No. 7. 

DEFENCE IN SUITS FOR DETENTION OF GOODS. 

1. The goods were not the property of the plaintiff. 

2. The goods were detained for a lien to which the defendant was 
entitled. 

Particulars aro as follows : — > 

1907, May 3rd. To caniage of the goods claimed from Delhi to 
Calcutta : — 

45 maunds at Es. 2 per maund . . Es. 90. 


No. 8. 

DEFENCE IN SUITS FOR INFRINGEMENT OF COPYRIGHT. 

1. The plaintiff is not the autlior (assi(/?tee, 6ta). 

2. The book was not registered. 

3. The defendant did not infringe. 


No. 9. 

DEFENCE IN SUITS FOB INFRINGEMENT OF TRADE MARK. 

1. The trade mark is not the plaintiff’s. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 


No. 10. 

DEFENCES IN SUITS RELATING TO NUISANCES. 

1. The plaintiff’s lights are not ancient (or deny his other alleged pre- 
scriptive rights). 

2. The plaintiff’s lights will not be materially interfered with by the 
defendant’s buildings. 

3. The defendant denies that he or his servants pollute the water (or 
do what is complained of). 

(ff the defendant ciaima the riuht by prmripiion or otherwise to do 
what is aojnplained of, he must say so, and must state the grounds of the 
claim, i.e., whether by prescription, grant or what.) 

4. The plaintiff has been guilty of laches of which the following are 
particulars : — 

1870. Plaintiff’s mill began to work. 

1871. Plaintiff came into ijossession. 

1883. First complaint. 

5. As to the plaintiff’s claim for damages the defendant wiU rely on 
the above grounds of defence, and says that the acts complained of have 
not produ(^ any damage to the plaintiff. (Xf other grounds are relied on, 
ths/y must be stated, e.g., Imitation as to past damage.) 

Ule 
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No. 11. 

DBPENOB TO SUIT POE POEEOLOSUEE, 

1. The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiff {if Ttwre than 
one transfer is alleged ^ say tohich is denied). 

3. The suit is barred by article of the second schedule 

XV of 1877. to the Indian Limitation Act, 1877. 

4. The following payments have been made, visi , : — 

Rs, 

(Imertdate.) , .. .. 1,000 

{Imert date,) , . . . . 600 

5. The plaintiff took possession on the of 

and has received the rents ever since. 

6. That plaintiff released the debt on the 
of 

7. The defendant transferred all his interest to A. JB. by a document, 
dated 

No. 12. 

DEFENCE TO SUIT FOR REDEMPTION. 

1. The plaintiff’s right to redeem is barred by article of the 
XV of 1877, second schedule to the Indian Limitation Ac^, 1877. 

2. The plaintiff transferred aU interest in the property to A. 

3. The defendant by a document dated the day of 

transferred all his interest in the mortgage-debt and 
property comprised in the mortgage to A, B, 

4. The defendant never took possession of the mortgaged property, 
or received the rents thereof. 

(If the defendant admits possession for a time only, he should state the 
time, and deny possession beyoml xvhat he admits.) 

No. 13. 

DEFENCE TO SUIT FOR SPECIFIC PERFORMANCE, 

1. The defendant did not enter into the agreement. 

2. A. B. was not the agent of the defendant {if alleged by plaintiff). 

3. The plaintiff has not performed the following conditions — ((Con- 
ditions). 

4. The defendant did not — {alleged acts of part performcmee). 

5. The plaintiff’s title to the property agreed to be sold is. not such as 
the defendant is bound to accept by reason of the following matter — 
{State why,) 

6. The agreement is uncertain in the following respects — {State them). 

7. (or) The plaintiff has been guilty of delay. 

8. (or) The plaintiff has been guilty of fraud (or misrepresentation). 

9. (or) The agreement is unfair. 

10. (or) The agreement was entered into by mistake. 

11. The following are particulars of (7), (8), (9), (10) (or as the case 
ma/y be). 
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12. The agreement was rescinded under Conditions of Sale, No, 11 
(or by mutual agreement). 

(In cdses where damages are claimed and the defendant disputes his 
liability to damages^ he mitst deny the agreement or the alleged breaches, or 
show whatever other ground of defence he intends to rely on, e.g., the Indian 
Limitation Act, accord and satisfaction, release, fraiid, etc.) 


No. 14. 

DEFENCE IN ADMINISTRATION SUIT BY PECUNIARY LEGATEE. 

1. A. B.*s will contained a charge of debts ; he died insolvent ; he 
was entitled at his death to some immoveable property which the defend- 
ant sold and which produced the net sum of Es. , and the testator 
had some moveable property which the defendant got in, and which 
produced the net sum of Es, 

2. The defendant applied the whole of the said sums and the sum of 

Es. which the defendant received from rents of the im- 

moveable property in the payment of the funeral and testamentary expenses 
and some of the debts of the testator. 

3. The defendant made up his accounts and sent a copy thereof to 

the plaintiff on the day of 19 , and offered the 

plaintiff free access to the vouchers to verify such accounts, but he 
declined to avail himself of the defendant's offer, 

4. The defendant submits that the plaintiff ought to pay the costs of 
this suit. 


No. 15. 

PROBATE OF WILL IN SOLEMN FORM, 

1, The said will and codicil of the deceased were not duly executed 
according to the provisions of the Indian Succession Act, 1866 (or of the 
Hindu Wills Act, 1870). 

2. The deceased at the time the said will and codicil respectively 
purport to have been executed, was not of sound jnind, memory and 
understanding. 

3. The execution of the said will and codicil was obtained by the 
undue influence of the plaintiff (and others acting with him whose names 
are at present unknown to the defendant). 

4, The execution of the said will and codicil was obtained by the 
fraud of the plaintiff, such fraud so far as is within the defendant's 
present knowledge, being {state the nature of the fraud). 

6. The deceased at the time of the execution of the said will and 
codicil did not know and approve of the contents thereof (or of the 
contents of the residuary clause in the said will, as the case may be). 

6. The deceased made his true last will, dated the 1st January, 1873, 
and thereby appointed the defendant sole executor thereof. 

The defendant claims — 

(1) that the Court will pronounce against the said will and 
codicil propounded by the plaintiff : 

(2) that the Court will decree probate of the will of the deceased, 
dated the 1st January, 1878, in solemn form of law. 
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No. 16. 

PARTIOULAES. (O. 6, r. 5.) 

{Title of suit) 

The following are the particulars of {here state the ^natters in respect 
Particulars. of which particulars have been ordered) delivered pur- 
suant to the order of the of 

{Here set out the particulars ordered in para(jraphs if necessary) 


APPENDIX B, 

PROCESS. 

No. 1. 

SUMMONS POE DISPOSAL OF SUIT, (O 5, rr. 1, 5.j 

{Title) 

To 

{Name, description and place of residence) 

Whbbeas 

has instituted a suit against you for ^ you are 

hereby summoned to appear in this Court in person or by a pleader duly 
instructed, and able to answer all material questions relating to the 
suit, or who shall be accompanied by some person able to answer all such 
questions, on the day of 19 , 

at o’clock in the noon, to answer the claim ; and 

as the day fixed for your appearance is appointed lor the final disposal of 
the suit, you must be prepared to produce on that day all the witnesses 
upon whose evidence and all the documents upon which you intend to 
rely in support of your defence. 

Take notice that, in default of your appearance on the day before 
mentioned, the suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day 

of 19 

Judge. 

Notice, — 1. Should you apprehend your witnesses will not attend of 
their own accord, you can have a summons from this Court 
to compel the attendance of any witness, and the produc- 
tion of any document that you have a right to call upon the 
witness to produce, on applying to the Court and on de- 
positing the necessary expenses. 

% If you admit the claim, you should pay the money into Court 
together with^the costs of the suit, to avoid execution of 
the decree, wfiioh may be against your person or property, 
or both. 
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No. 2. 

SUMMONS FOR SETTLEMENT OF ISSUES. (0. 5, rr. J, 5.) 

(Title). 

To 

, (Navie, deecription and place of residence.) 

Whereas 

has instituted a suit against you for you are hereby 

summoned to appear in this Court in person, or by a pleader duly instruct- 
ed, and able to answer all material questions relating to the suit, or who 
shall be accompanied by some person able to answer all such questions, 
on the day of 19 , at o’clock in 

the noon, to answer tlie claim ; and you are directed to pro- 

duce on that clay all the documents upon which you intend to rely in 
support of your defence. 

Take notice that, in default of your appearance on the day before 
mentioned, the suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this 
day of 19 , 

Judije^ 

Notice. — 1. Should you apprehend your witnesses will not attend of their 
own accord, you can have a summons from this Court to 
compel the atCendance of any witness, and the production of 
any document that you have a right to call on the witness 
to produce, on applying to the Court and on depositing the 
necessary expenses. 

2. If you admit the claim, you should pay the money into 
Court together with the costs of tlie suit, to avoid execution 
of the decree, which may be against your person or property, 
or both. 

No. 3. 

SUMMONS TO APPEAR IN PERSON. (0. 5, t. 8.) 

(Title.) 

To 

(Name, description and iilaoe of residence) 

WjIEREAS 

has instituted a suit against you for you are 

hereby summoned to appear in this Court in person on the 

day of 19 , at o'clock in 

the noon, to answer the claim ; and you are 

directed to produce on that day all the documents upon which you intend 
to rely in support of your defence. 

Take notice that, in default of your appearance on the day before 
mentioned, the suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

Jikdge. 
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No. 4. 

SUMMONS IN SUMMARY SUIT ON NEGOTIABLE INSTRUMENT. 

(0. 37, 1*. 2.) 

(Title.) 

To 

[Name, descriphon and place of residence) 

Whereas has instituted a suit against you under Order 

XXXVII of the Code of Civil Procedure, 1908, for Es. , balance of 
principal and interest due to him as the of a of which a copy is 
hereto annexed, you are hereby summoned to obtain leave from the Court 
within ten days from the service hereof to appear and defend the suit, and 
within such time to cause an appearance to be entered for you. In 
default whereof the plaintiff will be entitled at any time after the expira- 
tion of such ten days to obtain a decree for any sum not exceeding the 
sum of Es. and the sum of Es. for costs. 

Leave to appear may be obtained on an application to the Court sup- 
ported by affidavit or declaration showing tliat there is a defence to the 
suit on the merits, or that it is reasonable that you should be allowed to 
appear in the suit. 

Given under my hand and the seal of the Court, this day of 


No. 6. 

NOTICE TO PERSON WHO, THE COURT CONSIDERS, SHOULD BE ADDED 
AS CO-PLAINTIFF. (0. 1, r. 10.) 

(Title.) 

To 

(Name, description a^nd- place of residence.) 

Whereas has instituted the above suit against 

for and whereas it appears 

necessary that you should be added as a plaintiff in the said suit in order 
to enable the Court effectually and completely to adjudicate upon and 
settle all the questions involved : 

Take notice that you should on or before the day of 

19 signify to this Court whether you consent to be so 

added. 

Given under my hand and the seal of the Court, this day 

of 19 . 

Judge. 


No, 6. 

SUMMONS TO LEGAL REPRESENTATIVE OF A DECEASED DEPENDANT. 

(0. 22, r. 4.) 

(Title.) 

To 

Whereas the plaintiff instituted a suit in this Court 

©nthe I,, ., day of 19 , against the defendant 
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who has since deceased, and whereas the 
said plaintiff has made an application to this Court alleging that you are 
the legal representative of the said , deceased, and desiring 

that you be made the defendant in his stead : 

You are hereby summoned to attend in this Court on the 
day of 19 at A.M. to defend the said suit 

and> in default of your appearance on the day specified, the said suit will 
be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 7. 

ORDEK FOR TRANSMISSION OF SUMMONS FOB SERVICE IN THE 
JURISDICTION OF ANOTHER COURT. (0. 5, r. 21.) 

{Title) 

Whereas it is stated that 

^ in the above suit is at present residing 

in : It is ordered 

that a summons returnable on the day of 

19 , be forwarded to the Court of 

for service on the said with a duplicate of this pro- 

ceeding. 

The court-foe of chargeable in respect to the 

summons has boon roali/iod in this Court in stamps. 

Dated 19 . 

Judge. 


No. H. 

ORDER FOR TRANSMISSION OF SUMMONS TO BE SERVED ON A 
PRISONER. (O. 6, r. 24.) 

(Title,) 

To 

The Superintendent of the Jail at 

Under the provisions of Order V, rule 24, of the Code of Civil 
Procedure, 1908, a summons in duplicate is herewith forwarded for 
service on the defendant who is a prisoner in jail. 

You are requested to cause a copy of the said summons to be served upon 
the said defendant and to return the original to this Court signed by the 
said defendant, with a statement of service endorsed thereon by you. 

Judge, 

No. 9. 

ORDER FOR TRANSMISSION OF SUMMONS TO BE SERVED ON A 
PUBLIC SERVANT OR SOLDIER. (0. 6, rr. 27, 28.) 

{TitU) 

To 

Under the provisions of Order V, rule 27 (or 98, ae^he case viay he), 
of the Code of Civil Procedure, 1908, a summons in duplicate is herewith 
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forwarded for service on the defendant 

who is stated to be serving under you. You are reguested to 
cause a copy of the said summons to be served upon the said defendant 
and to return the original to this Court signed by the said defendant, 
with a statement of service endorsed thereon by you. 

Jud(fG. 


No. 10. 

TO ACCOMPANY RETURNS OP SUMMONS OP ANOTHER COURT. 

(0. 5, r. 23.) 

( Title,) 

Bead proceeding from the forwarding 

for service on 

in Suit No. of 19 of tliat 

Court. 

Bead Serving Officer’s endorsement stating that tlie 

and proof of the above having been duly taken by me on the 
oath of and 

it is ordei-ed that the he 

returned to the with 

a copy of this proceeding. 

J udge, 

Notk.— T his form will bo applicable fco proooHs other than summons, the service of 
which may have to be effected in the same manner. 


No. 11. 

APPIDAVIT OF PROCESS-SERVER TO ACCOMPANY RETURN OP A 
SUMMONS OB NOTICE. (O. 5, r. 18.) 

(Title,) 

The Affidavit of son of 

I '' atoif follows : — 

(1) I am a process-server of this Court. 

(2) On the day of 19 I received a issued 

by the Court of in Suit 

No. of 19 in the said Court, dated the 

day of 19 for service on 

(8) The said was at the time 

personally known to me, and I served the said “ 

day of 19 , at about o’clock 

in the noon at by tendering a copy thereof to 

^ and requiring signature to the original 


(a) Here stata.whether the person served signed or refused to sign the process, 
and in whose presence. 

: (i) SJgwatee of prooessHserver. 
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(3) The said 


or, 


said 


not being personally known to me 
accompanied me to 
and pointed ont to me a person whom he stated to be the 


, and I served the said him 


o'clock in the 


uimionB mm ^ 

notice her 

day of 19 , at about 

noon at by tendering a copy thereof 


Bummons 


to a,nd requiring ^ signature to the original oofioe ■ 

(а) 

( б ) 

(а) Here state whether the person served signed or refused to sign the process, and 
in whose presence. 

(б) Signature of process-servor. 

or, 

(3) The said and the house in which he ordinarily resides 

being personally known to me, I went to the said house, in 

and there on the day of 19 , at 

about o’clock in the noon, I did not find the said 

(a) 

(b) 

{a) Enter fully and exactly the manner in which the process was served, with 
special reference to Order 5, rulas^lS and 17. 

(6) Signature of process-server, 

or, 

(3) One accompanied me to and there 

pointed out to me which he said was the house in which 

ordinarily resides. I did not find the said there. 
ia) 

(b) 

(a) Kntec fully and exactly the manner in which the process, was served, with 
speoial reference to Order 5, rules 15 and 17. 

(i) Signature of process-server. 

or, 

Xf substituted service has been ordered, state fulVy and &cactly the 
manner in which the summons was served with speoial reference to the terms 
of the order for substituted service. 

s&id before me this 

day of 19 . 

Empowered under section 1S9 of the Code of Civil 
Procedure, 1908, to adrmnister the oath to deponents. 


No. 12. 

NOTIOB TO DBBBNDANT. (0. 9, r. 6.) 

(Title.) 

To 

(Name, description and place of residence.) 

Whbbbas this day ■was fixed for the h^ng of the above suit and a 
summons was issued to you and the plaintiff has appeared in this Court 
and you did not so appear, but from the return of the Nazir it has been 
153 e 
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proved to the satisfaction of the Court that the said summons was served 
on you but not in sufficient time to enable you to appear and answer on 
the day fixed in the said summons , 

Notice is herel3y given to you that tlie hearing of tlie suit is adjourn- 
ed this day and that the day of 19 is now fixed for the 

hearing of the same ; in default of your appearance on theday last mention- 
ed the suit will be heard and deteriniued in your absence. 

Given under my hand and tlio seal of the Court, this 
day of 19 , 

Judge. 

No. 13. 

SUMMONS TO WITNESS. (0. IG, rr. 1, 5.) 

(Title.) 

To 

Whebeas your attendance is required to 
on behalf of the in tlie above suit, you are 

hereby required (personally) to appear before this Court on the 

day of ^ 19 , at o’clock in 

the forenoon, and to bring with you (or to send to this 
Court). 

A sum of Ra. , being your travelling and other expenses and 

subsistence allowance for one day, is herewith sent. If you fail to comply 
with this order without lawful excuse, you will bo sulq'oct to the conse- 
quences of non-attondanco laid down in rule 12 of Order XVI of the Code 
of Civil Procedure, 1908. 

Given under my hand and tho seal of the Court, this 
day of 19 . 

Judge. 

Notice. — ( 1) If you atO summoned only to produce a document and 
not to give evidence, you shall Ijo doomed to have complied 
with tho summons if you cause such document to bo pro- 
duced in this Court on tho day and hour aforesaid, 

(2) If you aro (lotninod boyoiul tho day aforesaid, a sum of 
Rs. will ho tondored to you for each day’s 

attondanco beyond tho day specified. 


No. 14. 

PBOOLAMATION BEQUXEINCt ATTENDANCE OF WITNESS, 

(0. 16, r. 10.) 

{Title) 

To 

Whebeas it appears from the examination on oath of the serving 
officer that the summons could not bo served upon the witness in the 
manner prescribed by law : and wheiws it appears that the evidence of the 
witness is material, and he absconds and keeps out of the way for the 
purpose of evading the service of tho summons : This i)roclauiation is 
therefore, under rule 10 of Order XVI of the Code of Civil Ih-oceduro, 
1908* issued requiring the attendance of the witness in this Court on the 
ds*y of 19 at o’clock in the 
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forenoon and from day to day until he shall have leave to depart ; and if 
the witness fails to attend on the day and hour aforesaid he will be dealt 
with according to law. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 15, 

PBOGLA]\rATION RKC;)UIRINa ATTENDANCE OP WITNESS. 

(0. 16, r. 10.) 

{Title) 

To 

Wheueas it a])])oars from the oxainination on oath of tlie serving 
ollicortliat the Huinmous has boon duly served upon the witness, and where 
as it ai)poarH that the ovi donee of the witness is material and he has 
failed to attend in compliance with such summons : This proclamation is 
therefore, under iiilo 10 of Order XVI of the Code of Civil Procedure, 1908, 
issued, reciuiring the attendance of the witness in this Court on the 
day of 19 at o’clock in the forenoon, and from day to day 
until lie shall have leave to depart ; and if the witness fails to attend on the 
clay and lioiir afomsaid lu^ will Im dealt with according to law. 

Given under my hand and the seal of the Court, this 
day of iU . 

Judge. 


No. 16, 

WAREANT OP ATIhVOHMENT OP PEOPEETV OP WITNESS. 

(0, 16. r. 10.) 

(Title.) 

To 

The l^ailiff of the Court. 

WllEJUUB the witness 
cited by 

lias not, aCtor the expiration of the period limited in the proclamation 
issued for his attendance, apiioarod in Court ; You are hereby directed to 
hold under attaohniont property belonging to the said witness 

to the value of and to subinit a return, accompanied with an 

inventory thereof, within days. 

Given under my hand and the soul of the Court, this 
day of 19 . 

Judge. 


To 


No. 17. 

WARRANT OP ARREST OP WITNESS. (0. 16, 10.) 
(Title) 

The Bailiff of the Court, 


Whereas has been duly served with a summons 

but has failed to attend (absconds and keeps out of the way for the purpose 
of avoiding service of a summons) ; You are hereby ordered to arrest and 
bring the -said before the Court. 
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You are further ordered to return this warrant on or before the 
day of 19 with an endorsement 

certifying the day on and the manner in which it has been executed, or 
the reason why it has not been executed. 


Given under my hand and the seal of the Court, this 
day of 19 . 


Judge, 


No. 18. 

WAERANT OF COMMITTAL. (0. 16, r, 16.) 

{Title) 

To 

The Officer in charge of the Jail at 

Wheeeas the plaintiff {or defendant) in the above-named suit has 
made application to this Court that security be taken for the appearance 
of to give 

evidence {or to produce a document), on the day of 

19 ; and whereas the Court has called upon the said 

to furnish such security, which he has 
failed to do ; This is to require you to receive the said into 

your custody in the civil prison and to produce him before this Court 
at on the said day and on such other day or 

days as may be hereafter ordered. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge, 


No. 19. 

WARRANT OF COMMITTAL. (0. 16, r. 18.) 

{Title) 

To 

The Officer in charge of the Jail at 
Whereas , whose attendance is required 

before this Court in the above-named case to give evidence {or to produce 
a document), has been arrested and brought before the Court in custody ; 
and whereas owing to the absence of the plaintiff {or defendant), the said 
cannot give such evidence (or produce such document) ; 
and whereas the Court has called upon the said to give 

security for his appearance on the day of 

19 , at which he has failed to do ; This is to 

require you to receive the said into your custody in the 

civil prison and to produce him before this Court at 
on the day of 19 . 

Given under my hand and the seal of the Court, this 
day of ■ 19 . 
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APPENDIX C. 

DISOOVEEY, INSPECTION AND ADMISSION. 

Na 1. 

ORDER FOR DELIVERY OP INTERROGATORIES. (0. 11, r. 1.) 

In the Ooui-t of 

■ Civil Suit No. of 19 . 

B. ... ... ... ... Plaintiff, 

against 

C.D., JC.P. and G-II. ... ... ... Defendants. 

Upon hearing and upon reading the affidavit of 

filed tho day of 19 ; It is ordered that 

the ^ ^ ho at liberty to deliver to tho interrogatories 

in "writing, and that tlio said do answer tho interrogatories as 

prescribed by Order XI, i"ulo 8, and that tho costs of this application be 

No. 2. 

INTERR0(JAT0R1ES. (0. 11, r. i.) 

(Title (IS in No. 1, siqira) 

Interrogatories on behalf of the above-named (plaintiff or defendant 
C.D.) for the examination of the above-named (defendants E. E.and G.H. 
or plaintiff). 

1. Did not, otc. . 

2, Has not, etc. 

etc., etc., otc. 

(The defendant E. F. is required to answer the interrogatories 
numbered .) 

(The defendant Q. If. is reijutred to answer the interrogatories 
numbcrid .) 

No. 3. 

ANSWER TO INTERROGATORIES. (0. 11, r. 9.) 

(Title as in No. 1, supra) 

The answer of the above-named defendant E.F. to the interrogatories 
for his examination by the above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E. F., make 
oath and say as follows : — 

1. i Enter answers to interrogatories in paragraphs numbered 

2. ) consecutively. 

S. I object to answer the interrogatories numbered on the 

ground that (state grounds of objection). 


No. 4. 

ORDER FOB AFFIDAVIT AS TO DOCUMENTS. (0. 11, r. 12.) 

(Title as in No. 1, supra). 

Upon bearing 

It is ordered that the do within days from tho 

date of this order, answer On affidavit stating which documents are or have 
been in his pemseesion or power relating to iffie .matter in question in this 
suit, and that ito oosts of this application be 
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No. 5. 

AFFIDAVIT AS TO DOCUMENTS. (0. 11, r. 18.) 

(Title as in No, i, supra.) 

I, the above-named defendant 0. 1)., make oath and say as follows : — 

1. I have in my possession or power the documents relating to the 
matters in question in tliis suit set forth in the first and second parts of 
the first schedule hereto. 

2. I object to produce the said documents set forth in the second pait 
of the first schedule hereto (slate (jroimth of ohjeciion). 

3. I have had, but liave not now, in my possession or power the 
documents relating to the matters in question in this suit sot forth in the 
second schedule hereto. 

4. The last-mentioned documents wore last in my possession or 
power on {state, token and what has become of them, and in ir hose possession 
they note arc). 

5. According to the best of my knowledge, information and belief I 
have not now, and never had, in my ])ossewHion, custody or ])owor, or in 
the possession, custody or ])owor of my pleader or agent, or in the posses- 
sion, custody or power of any other ])orson on my l^ohalf, any account, 
l)Ook of account, vouchoj*, receipt, letter, niemonwidmn, {)apor or writing, 
or any copy of or extract from any such document, or any other doouinont 
whatsoe\or, relating to the matters in (luestion in this suit or any of them, 
or wherein any entry has boon made rolatiyo to sucli matters or any of 
them, other than and excopt the documents sot forth in the said first and 
second schedules hereto. 


No. G. 

ORDER TO PRODUCE DOCUMENTS FOR INSPECTION. (0. 11, r. 11.) 

{Title as in No, i, snprd',) 

Upon lioaring and upon reading the affidavit of 

filed the day of 19 ; It is ordered that 

the ‘ do, at all seasonal do times, on roasonablo notice, pro- 
duce at , situate at , the following 

documents, namely, , and that tho 

bo at lil)orty to inspect and iwuso tho documents so produced, 
and to make notes of their contents. In tho meantime it is ordered 
that all further proceedings bo stayed and that tho costs of this application 
be 


No. 7. 

NOTICE TO PRODUCE DOCUMENTS. (0. 11, r. 16.) 

(Title as in No. 1, supra,) 

Take notice that the {plaintiff or defendant) requires you to produce 
for his inspection tho following documents referred to in your (plaint or 
written statement or affidavit dated the 
day of 19 ). 

' {Describe dooimients required,) 

X y., pleader for the 
To Z., Pleader for the 
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No. 8. 

NOTrCE TO INSPECT DOCimBNTS. (0. 11, r. 17.) 

(THU- as in No. 1, mipm.) 

Tii*ko noiico that you can inspect tho dociui'ieots mentioned in your 
notice of tho clay of 19 [excvpt the docujimits 

nivtnbcrvd hi tho I notivc) at (uiserl place of inspection) on Thursday 

next, tho instant, between the hours of 12 and 4 o’clock. 

Or, that the (plaintiff onle/cndani) objects to giving you inspection of 
docunionls nu utionod in your jioticc of the day of 19 , 

on tho ground that {stale the (jronnd) : — 

No. 9. 

NOTION TO ADMIT DOODMFiNTS. (0, 12, r. 8.) 

(Title as in Nk 7, snjira.) 

Take nol.ico that tlio plaintiff (or defendant) in this suit proposes to 
adcluco in cividenee thc^ sciveral documents lu'veunder specified, and that 
tho saino may ho inspc^cUal by tho dofcuidant (or plaintiff), his pleader or 
agent, at on between the hours of 

;and the dofondunt (nr ])laiutiff) is hereby reciuirecl, within forty- 
eight hours from the last-numiioned hour, to admit that such of the said 
docunuutts asart'Hpeeilied tol)o originals wcav respectively written, signed 
or oxecuiicKl, as they i)urpoN. rc'spc'ctivoly to have boon ; that such as are 
spcHiificd us cjopies are true copiers ; and sucdi documents as are stated to 
have hetm sc'rvcul, sent or delivertal wcm'o so served, sent or delivered, re- 
spociivtdy, saving all just c'.xcepiions to iiio admissibility of all such docu- 
ments as evidence in tins suit. 

(i. IL, pleader (or (ajent) for plaintiff 
(or defendant) 

To hi. h’., pleader (or aifevf) for defendant (ov plaintiff). 

(Here deserihe the document s and specify as to each document whether 
it is original or a coju/.) 


No. 10. 

NOTUJK TO ADMIT FACTS. (0. 12, r. 6.) 

(Title as in No. i, supra.) 

Tak<s not ice that tho plaintiff (or defendant) in this suit requires the 
defendant (or plaintiff) to admit, for the purposes of this suit only, the 
Hoveral facts respt'ctivcly heroundor specified ; and tho defendant (or plain- 
tiff) is hereby roiiuirotl, within six days from the service of this notice, to 
admit ttm said sovta^al facets, saving all just exceptions to the admissibility 
of such facts as evidence in this suit. 

(i. H., pleader (or agent) for plaintiff (or defendant). 

To E, F., pleader (or agent) for defendant (or plaintiff). 

The facts, the adtnissiot* of \/hich is required, are — 

1. That M. died on the Ist January, 1890. 

2, That he died iuteBtate. 

8. That N. was his only lawful son. 

4. That 0. died on the Ist April, 1896. 

6. That 0. was never married. 
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No. 11. 

ADMISSION OF FACTS PURSUANT TO NOTICE. (0. 12, r. 5.) 

{Title ns in No. I, supra) 

The defendant (or plaintiff) in this suit, for the purposes of this suit 
only, hereby admits the several facts respectively hereunder specified, 
subject to the qualifications or limitations, if any, hereunder specified, 
saving all just exceptions to the admissibility of any such facts, or any of 
them, as evidence in this suit : 

Provided that this admission is made for the purposes of this suit 
only and is not an admission to be used against the defendant (or plaintiff) 
on any other occasion or by any one other than the plaintiff (or defend- 
ant, or party requiring the admission). 

B. B., pleader (or agent) for defendant {ox plaintiff). 


To G. H., pleader (or agent) for plaintiff (or defendant). 


Facts admitted. 

Qualifications or limitations, if any, 
subject to which they are admitted. 

1. That M. died on the 1st January, 1890. 

1. 

2. That he died intestate 

2. 

8. That N. was his lawful son 

3. But not that he was his only lawful 


son. 

4. That 0. died 

4. But not that he died on the Ist April, 


1896.. 

5. That 0. was never married 

6. 


No. 12. 

NOTICE TO PRODUCE (GENERAL FORM). (0. 12. r, 8.) 

(Title as in No. i, supra.) 

Take notice that you are hereby required to produce and show to the 
Court at the first hearing of this suit all books, papers, letters, copies of 
letters and other writings and documents in your custody, possession or 
power, containing any entry, memorandum or minute relating to the 
matters in question in this suit, and particularly 

G. II., pleader (or agen) for plaintiff (or defendani). 

To E. B., pleader (or agent) for defendant {or plaintiff). 


APPENDIX D. 

DEOEEES. 


No. 1. 

DEOBBB! IN ORIGINAL SUIT. (0. 20, rt. 6, 7.) 

{mu) 

Claim for 

This suit coming on this day for final disposal before 
in the presence of for the plaintiff and of 

for the defendant, it is ordered and decreed that 

and that sum of Bs. be paid by the 

on account of the costs of this 


to tho 
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suit, with interest thereon at the rate of per cent, per annum from 
this date to date of realiisation. 


Given under my hand and the seal of the Court, this 
day of 19 . 

Costs of Smt. 


Judge, 


Plaintiff. 


1. Stamp for plaint 

2. Po. for power 

3. Po. foroxhibitfi 

4. Picador’s foo on Bs. 

6. Subsistence for wit- 
nesses 

6. Commissioner’s foo 

7, Service of process 

Total 


Defendant. 


Rs, A. p. Rs. A. r. 

Si amp for power 
Do. for petition 
Pleader’s foe 

Subsistence for witnesses. 

Service of process 
Commissioner’s foo 


Total . . 


No. 2. 

SIMPLE l^IpNEY DECREE. (Section 34.) 

{Title) 

Claim for 

This suit comin^^ on this day for final disposal before 
in the presence of for the plaintiff and 

of for the defendant, it is ordered that the 

do pay to the the sum of Bs. with interest thereon 

at the rate of per cent, per annum from to the date of realiisa- 

tion of the said sum and do also pay Bs. , the costs of this suit, 

with interest thereon at the rate of per cent, per annum from this 
date to the date of realiisation. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Jtulge. 

Costs of Huit, 

Plaintiff* I Defendant. 


1, Stamp for plaint 

2. Do. for power 

8. Do. for exhibitfl 

4. Pleader’s fee on Rs.^ . . 

5. Subsistence for wit- 

nesses 

6. Commissioner’s fee .. 

7. ^rvioe of process 

Total . . 



1216 


Act Y of 1908 (code OP CIVIL PBOCEDDRE). 


[App. D. 


No. 3. 

PBELIMINARY DECREE FOR FORECLOSURE. (0. 34, r. 2.) 

(Title,) 

This suit coming on this day, etc. ; It is hereby declared that the 
amount due to the plaintiff on account of principal, interest and costs 
calculated up to the day of 19 , is Es. ; 

And it is decreed as follows : — 

(1) That if the defendant pays into Court the amount so declared 
due on or before the said day of 19 , the plaintiff shall deliver 
up to the defendant, or to such person as he appoints, all documents in 
his possession or power relating to the mortgaged property, and shall, if 
so required, retransfer the property to tho defendant free from the mort- 
gage and from all incumbrances created by the plaintiff or any person 
claiming under him. (Where the plaintiff claims by derived title add or 
by those nmler whom he claims) (Where the plaintiff* is in possession add 
and shall jmt the defendant in possessmi of the property) 

(2) That if such payment is not made on or before the said 

day of 19 the defendant shall be debarred from all right to redeem 
the property. 

Schedule, 

Description of the mortyayed property. 


No. L 

PRELIMINARY DECREE FOR SALE. (0. 34, r. 4 ) 

(Title) 

This suit coming on this day, etc. ; It is Jtereby declared that the 
amount due to the plaintiff on account of principal, interest and costs 
calculated up to the day of 19 is Es. , and that 

such amount shall carry interest at tho rate of per cent, per annum 
until realization ; and it is decreed as follows : — 

(1) That if the defendant pays into Court the amount so declared due 

on or before the said day of 19 , the plaintiff shall deliver 

up to the defendant, or to such person as he appoints, all documents in 
his possession or power relating to tho mortgaged property, and shall, if so 
required, retransfer tho ))roporty to tho defendant free from the mortgage 
and from all incumbrances created by the plaintiff or any person claiming 
under him. (Where the plaintiff* claims by derived title add or by those 
mider whom he clahm) (Where the plaintiff is in possession add and shali 
put the defendant in possession of the property) 

(2) That if such payment is not made on or before the said day 
of 19 the mortgaged property or a suffiLcient part thereof be sold 
and that the proceeds of the sale (after defraying thereout the expenses of 
the sale) be paid into Court and applied in payment of what is declared 
due to the plaintiff as aforesaid together with subsequent interest and 
subsequent costs, and that the balance, if any, be paid to the defendant. 

(3) That if the net proceeds of the sale are insujBfioient to pay such 
amount and such subsequent interest and costs in full, the plaintiff shall 
be at liberty to apply for a personal decree for the amount of the balance. 

Sched/ule. 

Description of the mortgaged property. 
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No. 5. 

PEELIMINAEY DECEBB POE EBDBMPTION. (0. SI, r. 7.) 

(Title). 

This suit coming on this day, etc. ; It is hereby declared that the 
amount due to the defendant on account of principal, interest and costs 
calculated up to the day of 19 is Es. ; 

And it is decreed as follows ; — 

(1) That if the plaintiff pays into Court the amount so declared due 
on or before the said 

day of 19 , the defendant shall deliver 

up to the plaintiff, or to such person as he appoints, all documents in his 
possession or power relating to the mortgaged property, and shall, if so 
required, retransfer the property to tlie plaintiff free from the mortgage 
and from all incumbrances created by tlm defendant or any person 
claiming under him. (Where the defendant claims by derived title add 
or by those uvd&r whom he claims.) (Where the defendant is in possession 
add and shall imt the plaintiff in possession of the property) 

(2) That if such payment is not made on or before the said 

day of 19 , the plaintiff shall be debarred from all 

right to redeem the property. (If the mortgage is simple or usufructuary, 
substitute the propee-ty shall he sold.) 

Schedule. 

Description of the moriyaged property. 


No. 6. 

DEOEEE POR PORBOLO SURE, —FIRST MORTGAfVEB v. SECOND 
MORTGAGEE AND MOBTGAGOR.-SUOOESSIVE PERIODS 
BOR REDEMPTION. 


(Title) 


It is hereby declared that the amount due to the plaintiff on account 
of principal, interest and costs calculated up to the day of 

19 (a) is Bs. X, and that on the 

day of 19 (&) there will be due to the plaintiff for interest 

the further sum of Es. , making in all Es. y ; and it is further declared 
that on the day of 19 (5) there 

will be due to the first defendant on account of principal, interest and 
costs Bs. X ; 

And it is decreed as follows : — 

(1) That if the first defendant pays into Court the said sum of Es. x 

on or before the said day of 19 (a) the 

plaintiff shall deliver up, etc. (as in Form No. 3). 

(2) That in default of the first defendant paying the said sum on or 
before the said day he shall be debarred from all right to redeem the 


propsrfcy. 

(3) That in case of such foreclosure and if the second defendant pays 
into Court tide said sum of Es. y, on or before the day 

of 19 , (i) the plaintiff shall deliver up, etc. (as in Form 

That in default of the s^ond defendant paying the said sum on 
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or before the said day he shall be debarred from all right to redeem the 
property. 

(5) That in case the first defendant shall redeem the mortgaged pro- 

perty, if the second defendant pays into Court the said sums of Es. y and 
Es. z on or before the day of 19 , (6) the 

first defendant shall deliver up, etc. (as in Form No. 3). 

(6) TJiat in default of the second defendant paying the said sumsT on 
or before the said day he shall be debarred from all right to redeem the 
property, (Where the second defendant is in possession add ami shall xmt 
the first def 671(1 ant m possession of the pj'opartif) 

(а) Insert a day within six months from the date of decree. 

(б) Insert a day within three months from the date mentioned in (a) 


No. 7. 

DEGREE FOR SALE.— FIRST MORTGAGEE SECOND MORTGAGEE 
AND MORTGAGOR.— ONE PERIOD FOR REDEMPTION. 

( Title.) 

It is hereby declared that the amount due to the plaintiff on account 
of principal, interest and costs calculated up to the day of 

19 is Es. X and that on the said day there will be due to the 
first defendant on account of principal, interest and costs Es. y ; 

And it is decreed as follows : — 

(1) That if the defendants or either of tliein pay into Court the said 

sum of Es. cc on or before the said day of 19 

the plaintiff shall deliver up, etc. (as in Form No. 4). 

(2) That if payment of the said sum is not made on or before the 

day of 19 the mortgaged pro])erty or a suffi- 

cient part thereof be sold, and that the proceeds of the sale (after defray- 
ing thereout the expenses of the sale) be paid into Court to the credit of 
this suit, and applied, first, in payment to the plaintiff of the said sum of 
Es. X and such subsequent interest and costs as may be allowed by the 
Court ; secondly, in payment to the first defendant of the said sum of 
Es. y and such subsequent interest and costs as aforesaid ; and that the 
balance, if any, be paid to the second defendant. 

(3) That in case the defendants or either of them shall pay the said 
sum of Es. X as aforesaid he or they shall be at liberty to apply to the 
Court that the plaintiff’s mortgage may be kept alive for the benefit of the 
person making the said payment or otherwise as he or they may be 
advised. 

(4) That if the net proceeds of the sale are insufficient to pay the said 
sum of Es. X and such subsequent interest and costs in full, the plaintiff 
shall be at liberty to apply for a personal decree for the amount of the 
balance. 


No. 8. 

DECREE FOR SALE— SECOND MORTGAGEE v. FIRST MORTGAGEE 
AND MORTGAGOR. -ONE PERIOD FOR REDEMPTION. 

{Title) 

(Insert declarations of the amounts due to the plaintiff Es. y and to 
the first defendant Bs. x as in Form No. 7.) 
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And it is decreed as follows : — 

(1) That if the plaintiff or the second defendant pays into Court the 

said sum of Rs. x on or before the said day of 19 , the first 

defendant shall deliver up, etc. (as in Form No. 4). 

(2) That if payment of the said sum is not made on or before the 

day of 19 , the first defendant shall be at liberty to 

apply that the suit be dismissed or for the sale of the mortgaged, 
property ; and in case he shall apply for a sale the mortgaged property or 
a sufficient part thereof shall be sold free from the incumbrances of the 
plaintiff and first defendant, and the proceeds of the sale (after defraying 
thereout the expenses of the sale) shall be paid into Court and applied, first, 
in payment to the first defendant of the said sum of Es. x and such subse- 
quent interest and costa as may be allowed by the Court : secondly, in pay- 
ment to the plaintiff of the said sum of Rs. y and such subsequent interest 
and cost as aforesaid : and that the balance, if any, be paid to the second 
defendant, 

(3) That if the plaintiff shall pay the said sum of Es. x into Court on 

or before the day of 19 , the second defendant 

shall be at liberty to pay into Court the said sum and the sum of Es. y 
on or before the day of 19 , and thereupon 

the plaintiff shall deliver, etc. (as in Form No. 4). 

(4) That if the plaintiff shall pay the said sum as aforesaid but the 
second defendant shall fail to pay the said sums as aforesaid, the mort- 
gaged property or a sufficient part thereof shall be sold, and the proceeds 
of the sale (after defraying thereout the expenses of the sale) shall be 
applied in payment to the plaintiff of the said sums of Rs. x and Es. y and 
such subsequent interest and costs as may be allowed by the Court, and 
that the balance, if any, be paid to the second defendant. 

(6) That if the not proceeds of the sale are insufficient to pay the said 
sums, interest and costs in full, the plaintiff shall be at liberty to apply 
for a personal decree for the amount of the balance. 


No. 9. 

DECREE FOR SALE.— SUB-MORTGAGEE v. MORTGAGEEE AND 
MORTGAGOR, THE AMOUNT OF THE ORIGINAL MORTGAGE 
EXCEEDING THAT OF THE SUB-MORTGAGE, 

{Title.) 

(Insert declarations of the amounts due to the plaintiff Rs. x and to 
the first defendant Rs. y as in Form No. 7.) 

And it is decreed as follows : — 

(1) The first defendant and the second defendant shall be at liberty 

to pay into Court the said sums of Bs. x and Rs. y respectively on or 
before the day of 19 , and upon either of the said 

payments being made the plaintiff shall deliver up, etc. (as in Form 
No. 4), and thereupon the sum of Rs. x shall be paid to the plaintiff. 

(2) In the event of payment by the second defendant as aforesaid the 
first defendant shall also deliver up, etc. (as in Form No. 4), and thereupon 
the residue (after payment to the plaintiff as aforesaid) shall be paid to 
the i^st defendant. 
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(3) In default of payment by the first and second defendants as afore- 
said the mortgaged property or a sufficient part thereof shall be sold, and 
the proceeds of the sale (after deducting thereout the expenses of the sale) 
shall be paid into Court and applied, first, in payment to the plaintiff of 
the said sum of Es. a? and such subsequent interest and costs as may be 
allowed by the Court (but so that the aggregate amount of principal and 
interest shall not exceed the amount of principal and interest due to the 
first defendant) ; secondly, in payment to the first defendant of the excess 
of Es. ‘ij over Es. x and such subsequent interest and costs as aforesaid ; 
and tliat the balance, if any, be paid to the second defendant. 

(4) In the event of payment by the first defendant and in default of 
payment by the second defendant as aforesaid, the first defendant shall 
be at liberty to apply for the sale of the mortgaged property, and there- 
upon the same or a sufficient part thereof shall be sold, and the net sale- 
proceeds shall be applied in payment to the first defendant of the said sum 
of Es. y and such further interest and costs as may be allowed by the 
Court, and the balance, if any, shall be paid to the second defendant. 

(5) That if the net proceeds of the sale are insufficient to pay the 
aforesaid sums with further interest and costs, tlie plaintiff or the first 
defendant, as the case may be, shall be at liberty to apply for a personal 
decree for the amount of the balance. 


No. 10. 

FINAL DECREE FOR FORECLOSiJrE. (0. 34, r. 3.) 

{Title) 

Upon reading the decree passed in the above suit on the day of 
19 , and the application of the plaintiff dated the 
day of 19 , and after hearing pleader for the 

plaintiff and pleader for the defendant, and it appearing that 

the payment directed by the said decree has not been made : 

It is hereby decreed as follows : — 

That the defendant and all persons claiming through or under him be 
debarred from all right to redeem the mortgaged property set out and 
described in the schedule hereunto annexed. (Where the defendant is in 
possession add and shallot the plaintiff in ^mseseicn of the said property) 

Schedule. 

Description of the mortgaged property. 


No. 11. 

DECREE AGAINST MORTGAGOR PERSONALLY. (0. 34, r. 6.) 

{Title.) 

Whereas the net proceeds of the sale held under the final decree for 
sale passed in this suit on the day of 19 , 

and now in Court to the credit of this suit, amount to Es. y, and there is 
now due to the plaintiff the sum of Es. x mentioned in the said decree 
together with the further sum of Rs. interest thereon at the rate 

of 6 per cent, per, annum from the day of 19 to 

this day, and also the sum of Es. for his costs of this suit subse- 
quent to the cle<^, making a balance due to the plaintiff of Rs. -s ; And 
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whereas it appears to this Court that the defendant is personally liable for 
the said balance ; 

It is hereby decreed as follows : — 

(1) That the said sum of Es. y be paid out of Court to the plaintiff. 

(2) That the defendant do pay to the plaintiff the said sum of Es. z 
with interest thereon at the rate of 6 per cent, per annum from this day 
to tlae date of realiisation of the said sum. 


No. 12. 

DECREE PGR RECTIFICATION OF INSTRUMENT. 

(Title.) 

It is horoby declared that the , dated the 

day of 19 , does not truly express the intention of the parties 

to such 

And it is decreed that the said be rectified by 


No. 13. 

DECREE TO SET ASIDE A TRANSFER IN FRAUD OP CREDITORS . 

(Title.) 

It is hereby declared that the , dated the 

day of 19 , and made between and , is 

void as against the plaintiff and all other the creditors, it any, of the 
defendant 


No. 14. 

INJUNCTION AGAINST PRIVATE NUISANCE. 

(Title.) 

Let the defendant , his agents, servants and workmen, be 
perpetually restrained from burning, or causing to be burnt, any bricks 
on the defendant’s plot of land marked B in the annexed plan, so as to 
occasion a nuisance to the plaintiff as the owner or occupier of the dwell- 
ing-house and garden mentioned in the plaint as belonging to and being 
occupied by the plaintiff. 


No. 16. 

INJUNCTION AGAINST BUILDING HIGHER THAN OLD LEVEL, 

(Title) 

Let the defendant , his contractors^ agents and workmen, 

be perpetually restrained from continuing to erect upon his premises in 
any house or building of a greater height than the buildings 
which formerly stood upon his said premises and which have been recent- 
ly pulled down, so or in such manner as to darken* injure or obstruct 
such of the plsi^tiff windows in his said premises as are ancient lights, 
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No. 16. 

INJUNCTION RBSTEAINING USE OP PEIVATE ROAD. 

imie.) 

Let the defendant , his agents, .servants and workmen, be 

perpetually restrained from using or permitting to be used any part of the 
lane at , the soil of which belongs to the plaintiff, as a carriage- 

way for the passage of carts, carriages or other vehicles, either going to' or 
from the land marked B in the annexed plan or for any purpose what- 
soever. 


No. 17. 

PRELIMINARY DECREE IN AN ADMINISTRATION-SUIT. 

{Title) 

It is ordered that the following accounts and inquiries be taken and 
made ; that is to say. — 

In creditofs suit — 

1. That an account be taken of what is due to the plaintiff and all 
other the creditors of the deceased. 

In suits by legatees — 

2. That an account be taken of the legacies given by the testator’s 

will. 

In suits by next-of-kin — 

3. That an inquiry be made and account taken of what or of what 
share, if any, the plaintiff is entitled to as next-of-kin {or one of the next- 
of-kin) of the intestate. 

(After the first paragraph, the decree will, where necessary, order, in 
a creditor’s suit, inquiry and accounts for legatees, heirs-at-law and next- 
of-kin. In suits by claimants other than creditors, after the first para- 
graph, in all cases, an order to inquire and take an account of creditors 
will follow the first paragraph and such of the others as may be necessary 
will follow, omitting the first formal words. The form is continued as in 
a creditor’s suit.) 

4. An account of the funeral and testamentary expenses, 

6. An account of the moveable property of the deceased come to the 
hands of the defendant, or to the hands of any other person by his order 
or for his use. 

6. An inquiry what part (if any) of the moveable property of the 
deceased is outstanding and undisposed of, 

7. And it is further ordered that the defendant do, on or before the 

day of next, pay into Court all sums of money 

which shall be found to have come to his hands, or to the hands of any 
person by his order or for his use. 

8. And that if the shall find it necessary for carrying out 

the objects of the suit to sell any part of the moveable property of the 
deceased, that the same be sold accordingly, and the proceeds paid into 
Court. 

9. And that Mr. E. P. be Eeoeiver in the suit {or proceeding) and 

receive and get in all outstanding debts and outstanding moveable property 
of the deceased, and pay the same into the hands of the (and 

shall give security by bond for the due performance of his duties to the 
amount of rupees). 


* Here inisert name of proper officer. 
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10. And it is further ordered that if the moveable property of the 
deceased be found insufficient for carrying out the objects of the suit, 
then the following further inquiries be made, and accounts taken, that is to 
say — 

{a) an inquiry what immoveable property the deceased was seized 
of or entitled to at the time of his death ; 

(b) an inquiry what are the incumbrances (if any) affecting the 

immoveable property of the deceased or any part thereof ; 

(c) an account, so far as possible, of what is due to the several 

incumbrancers, and to include a statement of the priorities of 
such of the incumbrancers as shall consent to the sale herein- ' 
after directed. 

11. And that the immoveable property of the deceased, or so much 
thereof as shall be necessary to make up the fund in Court sufficient to 
carry out the object of the suit, be sold with the approbation of the »Tudge, 
free from incumbrances (if any) of such incumbrancers as shall consent 
to the sale and subject to the incumbi'ances of such of them as shall not 
consent. 

^ 12. And it is ordered that (x. H. shall have the conduct of the sale of 
the immoveable property, and shall prepare the conditions and contracts of 
sale subject to the approval of the and that in case any doubt or 

difficulty shall arise the papers shall be submitted to the Judge to settle. 

13. And it is further oi;d 0 red that, for the purpose of the inquiries 

hereinbefore directed, the shall advertise in the newspapers 

according to the practice of the Court, or shall make such inquiries in any 
other way which shall ap])ear to the to give the most useful 

publicity to such inquiries. 

14. And it is ordered that the above inquiries and accounts be made 

and taken, and that all other acts ordered to be done be completed, before 
the ^ ^ day of , and that the ’’'do certify the result 

of the inquiries, and the accounts, and that all other acts ordered are 
completed, and have his certificate in that behalf ready for the inspection 
of the parties on the day of 

16. And, lastly, it is ordered that this suit for proceeding) stand 
adjoumed"for making final decree to the day of 

(Such part only of this decree is to be used as is applicable to the 
particular case.) 


No. 18* 

FINAL DECREE IN AN ADMINISTRATION-SUIT BY A LEGATEE, 

{Title,) 

1. It is ordered that the defendant do, on or before 

the day of ^ , pay into Court the sum of Es. , 

the balance by the said certificate found to be due from the said defendant 
on account of the estate of , the testator, and 

also the sum of Es. for interest, at the rate of Es. 

per cent, per annum, from the day of to the 

day of , amoxxnting together to the sum of Es* 


m 0 


Here insert name oi proper officer. 
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2. Let the of the said Court tax the costs of the 

plaintiff and defendant in this suit, and let the amount of the said costs, 
when so taxed, be paid out of the said sum of Es. ordered 

to be paid into Court as aforesaid, as follows :• — 

(a) The costs of the plaintiff to Mr. , his 

attorney (or pleader) or and the costs of the defendant to Mr* 
, his attorney (or pleader). 

(b) And {if any debts are dm) with the residue of the said sum 

of Es. after payment of the plaintiff’s 

and defendant’s costs as aforesaid, let the sums, found to be 
owing to the several creditors mentioned in the 

schedule to the certificate, of the 
together witli subsequent interest on 
such of the debts as bear interest, be paid ; and, after making 
such payments, let the amount coming to the several legatees 
mentioned in the schedule, together with subse- 

quent interest (to be verified as aforesaid), be paid to them. 

3. And if there should then be any residue, let the same be paid to 
the residuary legatee. 


No. 19. 

PRELIMINAKY DECREE IN AN ADMINISTRATION-SUIT BY A LEGATEE, 
WHERE AN EXECUTOR IS HELD PERSONALLY LIABLE FOR THE 
PAYMENT OP LECUCTES. 

{Title) 

1. It is declared that the defendant is personally liable to pay the 

legacy of Es. be(iueathe(l to the plaintiff ; 

2. And it is ordei'ed that an account bo taken of what is due for 
principal and interest on the said legacy ; 

3. And it is also ordered that the defendant do, within 

weeks after the date of the certificate of the pay to the 

plaintiff the amount of what the shall certify to be due for princi- 

pal and interest ; 

4. And it is ordered that the defendant do pay the plaintiff his costs 
of suit, the same to bo taxed in case the parties differ. 


No. 20. 

FINAL DECREE IN AN ADMINISTRATION-SUIT BY NEXT-OF-KIN. 

(Title) 

1. Let the of the said Court tax the costs of the plaintiff 

and defendant in this suit, and let the amount of the said plaintiff’s costs, 
when so taxed, be paid by the defendant to the plaintiff out of the sum of 
Es. » the balance by the said certificate found to be due from 

the said defendant on account of the personal estate of JE, F., the intestate, 
within one week after the taxation of the said costs by the said 

' and let the defendant retain for her own use out of such sum her 
costs, when taxed. 

2. And it is ordered that tlp^e residue of the said sum of Es. , 

after payment of the plaintiff^s and defendant’s costs as aforesaid, 

.. 

* K^re insert name of proper otRoer. 



ipp. fij Act y of 1908 (cOTf'E OF CIVIL PROCBDUEEj. 1226 

be paid and applied by defendant as follows : — 

(a) Let the defendant, within one week after the taxation of the 
said costs by the as aforesaid, pay one-third share 

of the said residue to the plaintiffs A. B., and 0. D., his wife, 
in her right as the sister and one of the next-of-kin of the said 
. E. F., the intestate. 

{b) Let the defendant retain for her own use one other third share 
of the said residue, as the mother and one of the next-of-kin 
of the said E. F., the intestate. 

(o) And let the defendant, within one week after the taxation of 
the said costs by the as aforesaid, pay the remain- 

ing one-third share of the said residue to Gr. iJ., as the brother 
and the other next-of-kin of the said E. F.^ the intestate. 


No. 21. 

PBELIMINABY DEOBEE IN A SUIT FOB DISSOLUTION OF PABTNEB- 
8HIP AND THE TAKING OF PABTNEBSHIP ACCOUNTS, 

(Title.) 

It is declared that the proportionate shares of the parties in the part- 
nership are as follows : — 

It is declared that this**partnership shall stand dissolved (or shall be 
deemed to have been dissolved) as from the ^ ^ day of 

, and it is ordered that the dissolution thereof 
as from that day be advertised in the Gazette, etc. 

And it is ordered that be the 

Eeceiver of the partnership-estate and effects in this suit and do get in all 
the outstanding book-debts and claims of the partnership, 

And it is ordered that the following accounts be taken : — 

1. An account of the credits, property and effects now belonging to 
the said partnership ; 

2. An account of the debts and liabilities of the said partnership ; 

8, An account of all dealings and transactions between the plaintiff and 
defendant, from the foot of the settled account exhibited in this suit and 
marked (A), and not disturbing any subsequent settled accounts. 

And it is ordered that the goodwill of the business heretofore carried 
on by the plaintiff and defendant as in the plaint mentioned, and the stock- 
in-trade, be sold on the premises, and that the may, on the 

application of any of the parties, fix a reserved bidding for all or any of 
the lots at such sale, and that either of the parties is to be at liberty to 
bid at the sale. 

And it is ordered that the above accounts be taken, and all the other 
acts required to be done be completed, before the 
day of , and that the *^*do certify the ^ result^ of 

the accounts, and that all other acts are completed, and have his certifi- 
cate in that behalf ready for the inspection of the parties on the 
day of 

And, lastly, it is ordered that this suit stand adj burned for making, 
a final decree to the day of 


Here insert xmm of proper otaoer, 
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No. 22. 

FINAL DECREE IN A SUIT FOR DISSOLUTION OF PARTNERSHIP 
AND THE TAKING OP PARTNERSHIP ACCOUNTS. 

{Title) 

It is ordered that the fund now in Court, amounting to the sum ' of 
Es. , be applied as follows : — 

1. In payment of the debts due by the partnership set forth in the 

certificate of the amounting in the whole to Es. 

2. In payment of the costs of all parties in this suit, amounting to 
Es. 

{These costs must he ascertained before the decree Is drawn up) 

3. In payment of the sum of Es. to the plaintiff as his 

share of the partnership-assets, of the sum of Es. , being 

the residue of the said sum of Es. now in Court, to the 

defendant as his share of the partnership-assets. 

(Or, And that the remainder of the said sum of Es. 
be paid to the said plaintiff {or defendant) in part payment of the sum of 
Es. cei^tified to be due to him in respect of the partnership- 

accounts.) 

4. And that the defendant {or plaintiff) do on or before the 

day of 

pay to the plaintiff' {or defendant) the sum of Es, 
being the balance of the said sum of Es. 
due to him, which will then remain due. 


No. 23. 

DECREE FOR RECOVERY OF LAND AND MESNE PROFITS. 

{Title) 

It is hereby decreed as follows : — 

1. That the defendant do put the plaintiff in possession of the pro- 
perty specified in the schedule hereunto annexed. 

2. That the defendant do pay to the plaintiff the sum of Es. 

with interest thereon at the rate of per cent, per annum to 

the date of realization on account of mesne profits which have accrued 
due prior to the institution of the suit. 

Or 

2. That an inquiry be made as to the amount of mesne profits which 
have accrued due prior to the institution of the suit. 

3. That an inquiry be made as to the amount of mesne profits from 
the institution of the suit until (the delivery of possession to the decree- 
holder) (the relinquishment of possession by the judgment-debtor with 
notice to the decree-holder through the Court) (the expiration of three 
years from the date of the decree). 

, , , ^ SoheduU. 




toed) name ofpropergoffioer. 
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APPENDIX E. 

EXECUTION. 

No. 1. 

NOTICE TO SHOW CAUSE WHY A PAYMENT OR ADJUSTMENT 
SHOULD NOT BE RECORDED AS CERTIFIED. 

(0, 21, r. 2.) 

{Title.) 

To 

Wheheas in execution of the decree in the above-named suit 
has applied to this Court that the sum of Es. 
recoverable under the decree has been - - and should be record- 

adjusted 

ed as certified, this is to give you notice that you are to appear before 
this Court on the day of 19 , to show 

cause why the aaTualuient ' aforesaid should not be recorded as certified 

Given under my hand and the seal of the Court, this 
day of 19 

Jtidge 

. No. 2. 

PRECEPT. (Seotionie.) 

{Title) 

Upon hearing the decree-holder it is ordered that this precept be sent 
to the Court of at 

under Section 46 of the Code of Civil Procedure, 1908, with directions 
to attach the property specified in the annexed schedule and to hold the 
same pending any application which may be made by the decree-holder 
for execution of the decree. 

Schedule. 

Dated the day of 19 . 

Judge. 

No. 3. 

ORDER SENDING DECREE EOR EXECUTION TO ANOTHER COURT. 

(0. 21, r. 6.) 

(Title) 

Whereas the decree-holder in the above suit has applied to this 
Court for a certificate to be sent to the Court of 

at for execution of the decree in the 

above suit by the said Court, alleging that the judgment-debtor resides or 
has property within the local limits of the jurisdiction of the said Court 
and it is deemed necessary and proper to send, a certificate to the said 
Court under Order XXI, rule 6, of the Code of Civil Procedure, 1908, 
it is 
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Ordered : 

That a copy of this order be sent to 

with a copy of the decree and of any order which may have been made for 
execution of the same and a certificate of non-satisfaction. 

Dated the day of 19 

Jtidge , 


No. 4. 

CEETIFICATE OP NON-SATISPAOTION OP DECREE. (0. 21, r. 6.) 

[Title) 

Certified that no (1) satisfaction of the decree of this Court in Suit 
No. ^ of 19 , a copy which is hereunto attached, has 

been obtained by execution within the jurisdiction of this Court. 

Dated the day of 19 

u Judge 

\1) If partial^ strike out and state to what extent. 


No. 5. 

OERTIPIOATE OP EXECUTION OP DECREE TRANSFERRED TO 
ANOTHER COURT. (0. 21, r. G.) 

(Title) 



Signature of Muharrir in charge. 


Signature of Jtidge, 
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No. 6. 

APPLICATION POR EXECUTION OP DECREE. (0. 21, r. 11.) 

In the Court of 

I , decree-holder, hereby apply for execution of the 

decree herein below set forth : — 


i 
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Mode in which the assist- 
ance of the Court is 
required. 


10 


[When attachment and sale 
of moveable property is 
sought.] 

1 pray that the total amount 
of Bs. [together with 
interest on the principal 
sum up to date of pay- 
ment] and the costs of 
talcing out this execution, 
be realized by attach- 
ment and sale of defend- 
ant’s moveable property 
as per annexed list and 
paid to me. 

[When attachment and sale 
of immoveable property 
is sought.] 

1 pray that the total amount 
of Bs. [together with 
interest on the principal 
sum up to date of pay- 
ment] and the costs of 
taking out this execution 
be realized by the attach- 
ment and sale of defend- 
ant’s immoveable proper- 
ty specified at the foot of 
this application and paid 
to me. 


I declare that what is stated herein is true to the 

best of my knowledge and belief. 


Signed 


decree-holder. 


Dated the day of 19 

iWhm attachment cmd sale of immoveable property is sought.] 
Description and Siiecifieaticm of Property. 

The undivided one-third share of the judgment-debtor in a house 
situated in the village of , value Es. 40, and bounded as follows : — 

Bast by G’s house ; west by H’s house ; south by public road ; north 
by private lane and J’s house. 

I declare that what is stated in the above description is 

true to the best of my knowledge and belief, and so far as I have been 
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able to ascertain the interest of the defendant in the property therein 
specified. 

Signed , decree-holder. 

No. 7. 

NOTICE TO SHOW CAUSE WHY EXECUTION SHOULD NOT ISSUE. ^ 

(0. 21, r. 22.) 

{Title) 

To 

Whebeas 

has made application to this Court for execution of decree in Suit No. 

of 19 on the allegation that tlie said decree 

has been transferred to him by assignment, this is to give you notice that 
you are to appear before this Court 

on the day of 19 , to show cause 

why execution should not be granted. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Jndge. 

No. 8. 

WABBANT OF ATTACHMENT OF MOVEABLE BBOPBRTY IN EXECUTION 
OF A DECREE FOR MONEY. (0. 21, r. 80.) 

(Title) 


was ordered by decree of this Court passed 
19 , in Suit No. 

of 19 , to pay to the 

plaintiff the sum of Es. as 

noted in the margin ; and whereas the 
said sum of Es. has not been 

paid; These are to command you to 
attach the moveable property of the 
said as set forth in 

the schedule hereunto annexed, or 
which shall be pointed out to you by 
the said , 

shall pay to you the said sum of 
Es. together with Es. , the costs of this 

attachment, to hold the same until further orders from this Court. 

You are further commanded to return this warrant on or before the 
day of 19 , with an endorsement certify- 

ing the day on which and manner in which it has been executed, or 
why it has not been executed. 

Given under my hand and the seal of the Court, this 
day of ^ 19 


To 

The Bailiff of the Court. 


Whereas 

on the day of 


Deceem. 




Principal 

Interesc 

Costs 

Costa of execution . 
Further interest 




Total 





and unless the said 


Schedule, 


. Judge, 
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No. 9. 


WARRANT FOR SEIZURE OP SPECIFIC MOVEABLE PROPERTY 
ADJUDGED BY DECREE. (0. 21, r. 31.) 


[Title) 


To 

' The Bailift* of the Court. 

Whereas was ordered by decree of this Court 

passed on tlie day of 19 , in Suit No. 

of 19 , to deliver to the plaintiff* the moveable property [or 

a share in the moveable property) specified in the sche- 

dule hereunto annexed, and whereas the said property (or share) has not 
been delivered ; 

These are to command you to sei^ic the said moveable property [or a 
sliare of the said moveable property) and to deliver 
it to the plaintiff or to such person as he may appoint in his l)ehalf. 

Given under my hand and the seal of tlie Court, this day of 
19 , 

Schoihile, 




No. 10. 

NOTICE TO STATE OBJECTIONS TO DRAFT OF DOCUMENT. 
(0, 21, r. 34.) 


[Title) 

To 

Take notice that on the day of 

19 ^ the decree-holder in the above suit presented an application to 

this Court that the Court may execute on your behalf a deed of , 

whereof a draft is hereunto annexed, of the imtnoveable property specified 
hereunder, and that the day of 19 is 

appointed for the hearing of the said application, and that you are at liberty 
to appear on the said day and to state in writing any objections to the 
said draft. 

Description of Property. 


Given under my hand and the seal of the Court, this 
day of 19 . 


J'lidge. 


No. 11. 

WARRANT TO THE BAILIFF TO GIVE POSSESSION OF LAND, ETC. 

(0. 21, r. 85.) 

[Title) 


The Bailiff of the Court, 

Whereas the undermentioned property in the occupancy of 

has been decreed to 
f the plaintiff in this suit ; You are hereby 


155 c 
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directed to put the said in possession of the same, and you are 

hereby autliorijzed to remove any person hound by the decree who may 
refuse to vacate the same. 

Given under my hand and the seal of the Court, this day of 

19 . 

Schedule. 


Jucl{fe. 


No. 12. 


NOTICE TO SHOW CAUSE WHY WARRANT OP ARREST SHOULD 
NOT ISSUE. (0. 21, r. 87.) 

{Title.) 


To 

Whereas has made application to 

this Court for execution of decree in Suit No. of 19 by 

arrest and imprisonment of your person, you ai’e hereby required to appear 
before this Court on the day of 19 , to show 

cause why you should not be committed to the civil prison in execution 
of the said decree. 

Given under my hand and the seal of the Court, this day of 

19 . 


Judge. 


No. 18. 

warrant op arrest in execution. (0, 21, r. 38.) 

{Title) 

To 

The Bailiff of the Court. 

Whereas was adjudged by a decree 

of the Court in Suit No. of 19 , dated the 

day of 

19 , to pay to the 
decree-holder the sum of Es. 
as noted in the margin, and whereas 
the said sum of Es. has not 

been paid to the said decree-holder in 
satisfaction of the said decree, these are 
to command you to arrest the said 
judgment-debtor and unless the said 
judgment-debtor shall pay to you the said sum of Es. 
together with Es. for the costs of executing this process, to 

bring the said defendant before the Court with all convenient speed. You 
are further commanded to return this warrant on or before the 

day of ^ 19 , with an endorsement certifying 

the day on which and manner in which it has been executed, or the reason 
why it has not been executed. 

Given under my hand and the seal of the Court, this 

’ 19 , 



Judge, 



App. E.] 


Act y of 1908 (code op ciyil pboceduee). 


1233 


No. 14. 

WARRANT OP COMMITTAL OP JUDGMENT-DEBTOR TO JAIL. 

(0. 21, r. 40.) 

{Tith) . 

To 

, The Officei' in char|»e of the Jail at 
Whereas who has 

been brouglit before this Court this day of 

19 , under a warrant in execution of a decree which was 

mado and pronounced by the said Court on the day of 

19 , and by which decree it was ordered that the said 

should pay ; 

And whereas the said has not 

obeyed the decree nor satisfied the Court that he is entitled to be 
discharged from custody ; You are hereby, in the name of the King- 
Emperor of India, commanded and reciuired to take and receive the said 

into the civil prison and keep him imprisoned 
therein for a period not exceeding or until the said decree 

shall be fully satisfied, or the said shall be otherwise 

entitled to be released according to the terms and provisions of section 58 
of the Code of Civil Procedure, 1908 ; and the Court does hereby fix 

annas per diem as the rate of the monthly allowance 
for the subsistence of the styd 

during his confinement under this warrant of committal. 

Given under my signature and the seal of the Court, this 

day of 19 * 

Judge. 


No. 15. 

ORDER EOR THE RELEASE OF A PERSON IMPRISONED IN EXECUTION 
OF A DECREE. (Seotions 58, 69). 

{Title) 

To, 

The Officer in charge of the Jail at 
Under orders passed tliis day, you are hereby directed to set 
free judgment-debtor now in your custody. 

Dated 

Judge. 


No. 16. 

ATTACHMENT IN EXECUTION. 

PROHIBITORY ORDER, WHERE THE PROPERTY TO BE ATTACHED 
CONSISTS OP MOVEABLE PROPERTY TO WHICH THE DEPEND- 
ANT IS ENTITLED SUBJECT TO A LIEN OR RIGHT OP 
SOME OTHER PERSON TO THE IMMEDUTE POSSESSION 
THEREOF. (0. ai, r. 46.) 

{Title) 

To 

Whereas 

has failed to satisfy a decree passed against on the 
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and you are hereby, prohibited and restrained, until the further order of 
this Court, from making any transfer of shares in the 

aforesaid Corporation, namely, , or from receiving 

payment of any dividends thereon ; and you, , 

the Secretary of the said Corporation, are hereby prohibited and restrained 
from permitting any such transfer or making any such payment. 

Given under my hand and the seal of the Court, this day 

of 19 . 

Judcjc. 


No. 19. 

ORDER TO ATTACH SALARY OE PUBLIC OFFICER OR SERVANT OF 
RAILWAY COMPANY OR LOCAL AUTHORITY. (0. 21, r. 4:8.) 

{Title.) 

To 


Whereas ^ , 

judgment-debtor in the above-named case, is a {cleHcribe ojjioe ofjudgnieivt- 
debtor) receiving his salary (or allowances) at your hands ; and whereas 

, decree*holder in the said case, has applied in this 
Court for the attachment of the salary (or allowances) of tlie said 

to the extent of due to liim under the decree ; You are 

hereby required to withhold the said sum of from the salary of 

the said in monthly instalments of 

and to remit the said sum (or monthly instalments) to this Court. 

Given under my hand and the seal of the Court, this day of 

19 . 


Judge, 


No. 20. 

ORDER OF ATTACHMENT OF NEGOTIABLE INSTRUMENT, 
(0, 21, r. 51.) 

(Title.) 


To 

The Bailiff of the Court. 

Whereas an order has been passed by this Court on the 
day of 19 , for the attachment of 

You are hereby directed to seize the said 
and bring the same into Court. 

Given under my hand and the seal of the Court, this 
day of 19 


Judge. 



1236 


[ipp. 


Act Y of 1908 (code OF CIVIL PKOCEDURE). 

No. 21. 

ATTACHMENT. 

PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF MONEY 
OR OP ANY SECURITY IN THE CUSTODY OP A COURT OP JUSTICE 
OR OPPIOER OP (GOVERNMENT. (0. 21, r, 52.) 

{Title.) 

To 

Sir, 

Tho plaintiff having applied, under rule 52 of Order XXI of the Code 
of Civil Procedure, 1908, for an attachment of certain money now in your 
hands (here state^ how the mona\j is supposed to be in the hands of the 
person addressed, *on what accoimt, etc.), I reciuest that you will hole! the 
said money subject to the further order of this Court. 

I have the lionour to be, 

Sir, 

Your most obedient servant, 
Judije. 

Dated the day of 19 . 


No. 22. 

NOTICE OP ATTACHMENT OP A DECREE TO THE COURT WHICH 
PASSED IT. (0. 21, r. 63.) 

{Title) 

To 

The Judge of the Court of 
Sir, 

I have the honour 
Court on the 
of 

in Suit No. 

and 
was 

has been attached by this Court on the application of 

> the in the 

suit specified above. You are therefore requested to stay the execution 
of the decree of your Court until you receive an intimation from this 
Court that the present notice has been cancelled or until execution of the 
said decree is applied for by the holder of the decree now sought to be 
executed or by his judgment-debtor. 

I have the honour, etc,, 


to inform you that the decree obtained in your 

day 

19 .by 

of 19 , in which he was 


Dated the 


day of 


19 


J'udge. 
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No. 23. 

NOTICE OF ATTACHMENT OF A DECREE TO THE HOLDER OF THE 
DECREE. (0. 21, r. 63.) 

{Title) 

To 

. Whereas an application has been made in this Court by the 
decree-holder in the above suit for the attachment of a decree obtained 
by you on the day 

of 19 , in the Court of 

in Suit No. 

of 19 , in which was and 

was ; It is ordered 

that you, the said , be, and you 

are hereby, prohibited and restrained, until the further order of this Court, 
from transferring or charging the same in any way. 

Given under may hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 24. 


ATTACHMENT IN EXECUTION. 

PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF 
IMMOVEABLE PROPERTY. (0. 21, r. 64;.) 


{Title.) 


To Defendant, 

Whereas you have failed to satisfy a decree passed against 
you on the day of 

19 , in Suit No. of 19 , 


in favour of 

for Es. ; It is ordered 

that you, the said ^ ^ , 

be, and you are hereby, prohibited and restrained, until the further order 
of this Court, from transferring or charging the property specified in the 
schedule hereunto annexed, by sale, gift or otherwise, and that all persons 
be, and that they are hereby, prohibited from receiving the same by 
purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this 
day of 19 

Schedule. 


Judge. 


No. 26. 

ORDER FOR PAYMENT TO THE PLAINTIFF, ETC., OF MONEY, ETC., 
IN THE HANDS OF A THIRD PARTY. (0. 21, r„66.) 

{TitU) 


To 

Whereas the foEowing property 
in execution of ^ decree iu Suit No. 


ft 

has been &ttaobed 
19 , 


of 
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passed on the day of 19, in favour of 

for Rs. ; It is ox'dered that the 

property so attached, consisting of Rs. in money and 

Rs. in currency-notes, or a sufficient part 

thereof to satisfy the said decree, shall be paid over by you, the said 

, to 

Given under my hand and the seal of the Court, this 
day of 19 , 

Judge, 


No. 26. 

NOTICE TO ATTACHING CREDITOR. (0. 21, r, 58.) 

{Title,) 

To 

Whereas has made application to this Court 

for the removal of attachment on placed at your instance 

in execution of the decree in Suit No. of 19 , this is to 

give you notice to appear before this Court on , 

the day of 19 , 

either in person or by a pleader of the Court duly instructed to support 
your claim, as attaching creditor. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge. 


iNo. 27. 

WARRANT OF SALE OF PROPERTY IN EXECUTION OP A DECREE 
FOR MONEY. (0. 21, r. GO.) 

{Title) 

To 

The Bailiff of the Court. 

These are to command you to sell by auction, after giving 
days’ previous no’tice, by affixing the same in this Court-house, 
and'after making due proclamation, the 

property attached under a warrant from 
this Court, dated the day of 19 , in 

execution of a decree in favour of in Suit No. 

of 19 , or so much of the said property as shall realize the sum of 

Rs, , being the of the said decree and 

costs still remaining unsatisfied. 

You are further commanded to return this warrant on or before the 

day of 19 , with an 

endorsement certifying the manner in which it has been executed, or the 
reason why it has not been executed. 

Given under my hand and the seal of the Court, this 
day of " 19 
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No. 28. 


NOTICE OF THE DAY FIXED FOR SETTLING A SALE PROCLAMATION. 

(0. 21. r. 66.) 

{Title,) 

To ' Judgment-debtor. 

Whereas in the above-named suit , the decree-holder 

has applied for the sale of ; 

You are hereby informed 

that the day of 19 , has 

been fixed for settling the terms of the proclamation of sale. 


Given under my hand and the seal of the Court, this 
day of 19 


No. 29. 

PROCLAMATION OF SALE. (0. 21, r. 66.) 

{Title) 

Notice is hereby given that, under rule 64 of Order XXI of the Code 
of Civil Procedure, 1908, an cJrder has been passed by this Court for the 
sale of the attached property mentioned in the annexed schedule, in satis- 
faction of the claim of the decree-holder in the suit (1) mentioned in the 
. margin, amounting with costs and interest up to date 
o(»Jetoth6.amot 

of in wWoh The sale will be by public auction, and the pro- 

■was plaintifE and perty will be put up for sale in the lots specified in the 
was efen an . schedule. The sale will be of the property of the 
judgment-debtors above-named as mentioned in the schedule below ; and 
the liabilities and claims attaching to the said property, so far as they 
have been ascertained, are those specified in the schedule against each 
lot. 

In the absence of any order of postponement, the sale will be held by 

at the monthly 

sale commencing at o’clock on the at 

. In the event, however, of the debt above specified 
and of the costs of the sale being tendered or paid before the knocking 
down of any lot, the sale ■will be stopped. 

At the sale the public generally are invited to bid, either personally 
or by duly authorized agent. No bid by, or on behaU of, the judgment- 
creditors above-mention^, however, ■will be accepted, nor ■will any sale to 
thorn be valid without the express permission of ^e Court previously 
given. The following are the further. 

Oonditions cf Sale. 

1, The particulars specified in the schedule below have been stated 
to tiie best of the information of the Court, but the Court ■will not be 
answerable for any error, mis-statem«at or omission in this proclamation. 

2. The amount by which the bidclings are to be increased shall 
be determined 'by the officer conducting the sale, In the event of any 

mo 
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dispute arising as to the amount bid, or as to the bidder, the lot shall at 
once be again put up to auction. 

3. The highest bidder shall be declared to be the purchaser of any 
lot, provided always that he is legally (lualified to bid, and provided that 
it shall be in the discretion of the Court or officer holding the sale to de- 
cline acceptance of the highest bid when the price offered appears so 
clearly inadequate as to make it advisable to do so. 

4. For reasons recorded, it shall be in the discretion of the officer 
conducting the sale to adjourn it subject always to the provisions of rule 
69 of Order XXI. 

5. In the case of moveable property, the price of each lot shall be 
paid at the time of sale or as soon after as the officer holding the sale 
directs, and in default of payment the property shall forthwith be again 
put up and re-sold. 

6. In the case of immoveable property, the person declared to be the 
purchaser shall pay immediately after such declaration a deposit of 25 
per cent, on the amount of his purchase-money to the officer conducting 
the sale, and in default of such deposit the property shall forthwith be 
put up again and re-sold. 

7. The full amount of the purchase-money shall be paid by the 
purchaser before the Court closes on the liftoenth day after the sale of the 
property, exclusive of such day, or if the fifteenth day be a Sunday or 
other holiday, then oii the first office day after the fifteenth day. 

8. III default of payment of the balance of purchase-money within 
the period allowed, the property shall be re-sold after the issue of a fresh 
notification of sale. The deposit, after defraying the expenses of the sale, 
may, if the Court thinks fit, be forfeited to Government and the defaulting 
purchaser shall forfeit all claim to the property or to any part of tlie sum 
for which it may be subsequently sold. 

Given under my }iand and the seal of the Court, this 
day of 19 . 

Jtidge. 

Schedule, 


Schedule of Property, 


Number 
of lot. i 

Description of 
property to be 
sold, with the 
name of each 
owner where 
there are more 
judgment-debt- 
ors than one. 

The revenue assessed 
upon the estate or 
part of the estate, if 
the property to bo i 
sold is an interest i 
in an estate or a 
part of an estate : 
paying revenue to 
Government. 

Detail of 
any inoum- 
branoes to 
whioh the 
property is 
liable. 

Claims, if any, 
whioh have been 
put forward to 
the property and 
i any other known 
particulars bear- 
ing on its nature 
^nd value. 

j 

1 
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No. 30. 

ORDER ON THE NA21IR FOR CAUSING SERVICE OP PROCLAMATION 
OF SALE. (0. 21, r. 66.) 

{Title) 

To" 

The Nazir of the Court. 

Whereas an order has been made for the sale of the property of the 
judgment-debtor specified in the schedule hereunder annexed, and whereas 
the day of ^ 19 , 

has been fixed for the sale of the said property, 

copies of the proclamation of sale are by this warrant made ovei- to you, 
and you are hereby ordered to have the proclamation published by 
beat of drum within each of the properties specified in the said schedule, 
to affix a copy of the said proclamation on a conspicuous pai*t of each of 
the said properties and afterwards on the Court-house, and. then to sub- 
mit to this Court a report showing the dates on whicli and the manper in 
which the proclamations have been published. 

Dated the day of 19 . 

Hchedule. 


Jiulijc, 


No. 31. 

CERTIFICATE BY OFFICER HOLDING A SALE OF THE DEFICIENCY 

OF PRICE ON A RE-SALE OF PROPERTY BY REASON OF THE 
PURCHASER’S DEFAULT. (0. 21, r, 71.) 

{Title) 

Certified that at the re-sale of the property in execution of the decree 
in the above-named suit, in consequonce of default on the part of , 

purchaser, there was a deficiency in the price of the said property amount- 
ing to Es. , and that the expenses attending such re-sale 

amounted to Es. , making a total of Es. , which 

sum is recoverable from the defaulter. 

Dated the day of 19 . 

Officer holding the sale. 


No. 32. 


NOTICE TO PERSON IN POSSESSION OF MOVEABLE PROPERTY SOLD IN 
EXECUTION. (0. 21,r. 79.) 

{Title) 

To 

Whereas 

has become the purchaser at a public sale in execution of the decree in 
the above suit of now in yotjr 

possession, you are hereby prohibited from delivering possession of the 
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said to any person except the said 

Given under my hand and the seal of the Court, this 
day of 19 . 

Jtidge, 


No. 33. 

PROHIBITORY ORDER AGAINST PAYMENT OF DEBTS SOLD IN EXECUTION 
TO ANY OTHER THAN THE PURCHASER, (0. 21, r. 79.) 

(Title.) 

To and to 

Whereas has 

become the purchaser at a public sale in execution of the decree in the 
above suit of 

being debts due from you 
to you ; 

It is ordered that you be, and you 

are hereby, prohibited from receiving, and you 

from making payment of, the said debt to any person 
or persons except the said 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 34. 


PROHIBITORY ORDER AGAINST THE TRANSFER OF SHARES SOLD 
IN EXECUTION. (O. 21, r. 79.) 

(Title) 


To 

and , Secretary of 

Corporation. 

WhereAvS has become the purchaser 

at a public sale in execution of the decree, in the above suit, of certain 
shares in the above Corporation, that is to say, of * \ 

standing in the name of you 

; It is 

ordered that you 

be, and you are hereby, prohibited from making any 
transfer of the said shares to any person except the said , 

the purchaser aforesaid, or from receiving any dividends thereon; 
and you ^ , 

Secretary of the ‘ said Corporation, from permitting any such transfer or 
making any such payment to any person except the said 

, the purchaser aforesaid. 

GIYbn under my hand and the seal of the Court, this day 

Of , 1$ 


Judge. 
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No. 35. 

CERTIFICATE TO JUDGMENT-DEBTOR AUTHORIZING HIM TO 
MORTGAGE, LEASE OR SELL PROPERTY. (0. 21, r. 83.) 

( Title J 

Whereas in execution of the decree passed in the above suit an order 
was made on the . day of 19 

for the sale of the under-mentioned property of the judgment-debtor 

, and whereas the Court has, on the 
application of the said judgment-debtor, postponed the said sale to enable 
him to raise the amomlt of the decree by mortgage, lease or private sale 
of the said property or of some part thereof ; 

This is to certify that the Court doth hereby authorisje the said 
judgment-debtor to make the proposed mortgage, lease or sale within a 
period of from the date of this certificate ; 

provided that all monies payable under such mortgage, lease or sale shall 
be paid into this Court and not to the said judgment-debtor. 

Description of 'property. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Jtcdge, 


No. 36. 

NOTICE TO SHOW CAUSE WHY SALE SHOULD NOT BE SET ASIDE. 

(0. 21, rr. 90, 92.) 

(Title.) 

To 

Whereas the under-mentioned property was sold on the 
day of 19 in 

execution of the decree passed in the above-named suit, and whereas 

the decree-holder (or judgment-debtor), has applied to 
this Court to set aside the sale of the said property on the ground of a 
material irregularity (or fraud) in publishing (or conducting the sale, 
namely, that 

Take notice that if you have any cause to show why the said applica- 
tion should not be granted, you should appear with your proofs in this 
Court on the day of 19 , 

when the said application will be heard and determined. 

Given under my hand and the seal of the Court, this 
day of 19 

Description of property. 

Judge. 


No. 37. 

NOTICE TO SHOW CAUSE WHY SALE SHOULD NOT BE SET ASIDE. 

(0, 21, tr, 91, 92.) 

(Title.) 

To 


Whereas 


, the purchaser 
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of the under-mentioned property sold on the 

day of 19 , in execution of the decree 

passed in the above-named suit, has applied to this Court to set aside the 
sale of the said property on the ground that 

, the judgment-debtor, had no saleable interest therein. 

Take notice that if you have any cause to show why tlie said api)li- 
cation should not be granted, you should appear witli your proofs in this 
Court on the day of 19 when the said 

application will be heard and determined. 

Givbn under my hand and the seal of the Court, this 
day of 19 

Description of property. 

Jtidge. 


No. 38. 

CBRTIFTOATK OF SALE OF LAND. (0 21, r. 94.) 

(Title.) 

This is to certify that has boon declared the 

purchaser at a sale by public auction on the day of 

19 , of 

in execution of docroo in this suit, and that 
the said sale has been duly confirmed by this Court. 

Given under my hand and the seal of the Court, this 
day of 19 . 


Judge. 


No. 39. 


ORDER FOR DELIVERY TO OKRTIFIED PURCHASER OF LAND AT A 
SALE IN EXECUTION. (0. 21, r. 96.) 

(Title.) 


To 

The Bailiff of the Court. 

Whereas has become the 

certified purchaser of at a sale in exe- 
cution of decree in Suit No. of 19 ; You are hereby ordered to 

put the said , the certified purchaser, as afore- 

said, in possession of the same. 

Given under my hand and the seal of the Court, this 


of 


day 
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No. 40. 

SUMtlONS TO APPBAE AND ANSWER CHARGE OP OBSTRUCTING 
EXECUTION OP DECREE. (0. 21, r. 97.) 

(Title.) 

To 

Whereas , the 

decree-holder in the above suit, has complained to this Court that you have 
resisted (or obstructed) the officer charged with the execution of the 
warrant for possession : 

You are hereby summoned to appear in this Court on the 
day of ■ 19 at A.M., to answer the said complaint. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 41. 

WARRANT OP COMMITTAL. (0. 21, r. 98.) 

(Title.) 

m 

To ♦ 

The Officer in Charge of the Jail at 

Whbbeas the undermentioned property has been decreed to , 

the plaintiff in this suit, and whereas the Court is satisfied that 

without any just cause resisted (or obstructed) and is still resist- 
ing (or obstructing) the said in obtaining possession of the pro- 
perty, and whereas the said has made application to this Court 

that the said be committed to the civil prison ; 

You are hereby commanded and required to take and receive the said 
into the civil prison and to keep him imprisoned therein for 
the period of days. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge. 


No. 42. 

authority of the collector to stay public sale of land. 

(Section 72.) 

(TitUj 


To 

Sir, 


, Collector of 


In answer to your communication No. ^ , dated , 

representing that the sale in execution of the decree in this suit of 
land situate within your district is objectionable, I have the honour to 
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inform you that you are authori^ied to make provision for the satisfaction 
of the said decree in the manner recommended by you. 

I have the honour to be, 
SlE, 

Your obedient servant. 
Judge. 


APPENDIX P. 

SUPPLEMENTAL PROCEEDINGS. 


No. 1. 

WAERANT OP ARREST BEFORE JUDGMENT. (0. 88, r. 1.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas , the plaintiff in the above suit, 

claims the sum of Es. as noted in the margin, and has 

proved to the .satisfaction of the Court 
that there is probable cause for believing 
that the defendant 

is about to . These are to 

command you to demand and receive 
from the said the 

sum of Rs. as sufficient to satisfy 

the plaintiff’s claim, and unless the said 
sum of Rs- is forthwith delivered 

to you by or on behalf of the said , to take the said 

into custody, and to bring him before this Court, in order that he 
may show cause why he should not furnish security to the amount of 
Es. _ for his personal appearance before the Court, until such time 
as the said suit shall be fully and finally disposed of, and until satisfaction 
of any decree that may be passed against him in the suit. 

Given under my hand and the seal of the Court, this day of 

19 . 


Principal 

Interest 

Costs . 







ToTAn , 





Judge. 


No. 2. 

SECURITY FOR APPEARANCE OP A DEFENDANT ARRESTED BEFORE 
JUDGMENT. (0. 88, r. 2.) 

{TitU.) 

Whereas at the instance of , the plaintaff in the 

defendant, has been arrested i«q4 




ipp. ^ J 


Act ¥ of 1908 (code 0^ CiVlti ?BOd]fiETJRE). 


124:1 


And whereas on the failure of the said defendant to show cause why 
he should not furnish security for his appearance, the Court has ordered 
him to furnish such security : 

Therefore I have voluntarily become surety 

and do hereby bind myself, my heirs and executors, to the said Court, that 
the said defendant shall appear at any time when called upon while the 
suit is pending and until satisfaction of any decree that may be passed 
against him in the said suit ; and in default of such appearance I bind myself, 
my heirs and executors, to pay to the said Court, at its order, any sum 
of money that may be adjudged against the said defendant in the said 
suit. 

Witness my hand at this day of 

19 . 

(Signed,) 

Witnesses. 

1 . 

2 . 


No. 3. 

SUMMONS TO DEFENDANT TO APPEAR ON SURETY’S APPLICATION 
FOR DISCHARGE. (0. 38, r. 3.) 

• (Title) 

To 

Whereas , who became surety on the 

day of 19 for your appearance in the above suit, has 

applied to this Court to be discharged from his obligation : 

You are hereby summoned to appear in this Cpurt in person on the 
day of 19 , at A.M., when the said appli- 

cation will be heard and determined. 

Given under my hand and the seal of the Court, this day 

of 19 

Judge, 


No. 4. 

ORDER FOR COMMITTAL. (0. B8, r. 4.) 

{Title) 

To 

Whereas , plaintiff in this suit, has made application to 

the Court that security be taken for the appearance of , the 

defendant, to answer any judgment that may be passed against him in 
the suit ; and whereas the Court has called upon the defendant to furnish 
such security, or to offer a sufficient deposit in lieu of security, which he 
has failed to do; it is ordered that the said defendant be 

committed to the civil prison until the decision of the suit; or, if judgment 
be pronounced against him, until satisfaction of the decree. 

Given under my hand and the seal of the Court, this 
day of 19 


167 


Judge. 
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No. 5. 

ATTACHMENT BEFORE JUDGMENT, WITH ORDER TO CALL FOR 
SECURITY FOR FULFILMENT OF DECREE. (0. 38, r. 5.) 


{Title.) 


To 

The Bailiff of the Court. 

Whereas has proved to the satisfaction ol the Court 

that the defendant in the above suit _ : 

These are to command you to call upon the said defendant^ 
on or before the day of 19 oitlier to furnish 

security for the sum of rupees to produce and place at the 

disposal of this Court when required 

or the value thereof, or such portion of tho value as _may bo sutlioiont 
to satisfy any decree that may be passed against him ; or to appear 
and show cause why he should not furnish security ; and you are further 
ordered to attach the said 

and keep the same under safe and secure custody until the further order 
of tlie Court ; and you are further commanded to return this warrant on 
or before the day of 19 , with an endorsement 

certifying the date on which and the manner in which it has been execut- 
ed, or the reason why it has not been executed. 

Given under my hand and the seal of tiift Court, this 
day of 19 . 

Judge, 


No. 6. 

SECURITY FOR THE PRODUCTION OF PROPERTY, (0. 88, t. 8.) 

{Title.) 


Whereas at the instance of , the plaintiff in the above suit, 

the defendant has been directed by the Court to furnish 
security in the sum of Bs. to produce and place at the disposal of 
the Court the property specified in the schedule hereunto annexed ; 

Therefore I have voluntarily become surety and do hereby 

bind myself, my heirs and executors, to the said Court, that the said 
defendant shall produce and place at the disposal of the Court, when 
required, the property specified in the said schedule, or the value of the 
same, or such poi^ion thereof as may be sufficient to satisfy the decree ; 
and in default of his so doing, 1 bind myself, my heirs and executors, to 
pay to the said Court, at its order, the said sum of Bs. 
or such sum not exceeding the said sum as the said Court may adjudge. 

Schedule. 

Witness my hand at this day of 


19 . 

Witnesses. 

1 . 


{Signed) 
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No. 7. 

ATTACHMENT BEFORE JUDGMENT, ON PROOF OF FAILURE TO 
FURNISH SECURITY. (0. 38, r. 6.) 

(Title,) 

Tcf 

The Bailih' of the Court. 

Whereas , the plaintiff in this suit, has applied to 

the Court to call upon , the defendant, to furnish 

security to fulfil any decree that may be passed against him in the suit 
and whereas the Court has called upon the said to furnish 

such security, which he has failed to do ; These are to command you to 
attach , the property of the said , and keep 

the same under safe and secure custody until the further order of the 
Court ; and you are further commanded to return this warrant on or 
before the day of 19 with an endorsement 

certifying the date on which and the manner in which it has been 
executed, or the reason why it has not beeix executed. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Jvdge, 

No. 8. 

TEMPORARY INJUNCTIONS. {0. 89, r. 1.) 

(Title.) 

Upon motion made unto this Court by , Pleader of (or 

Counsel for) the plaintiff A. B., and upon reading the petition of the 
said plaintiff in this matter filed (this day) (or the plaint filed in this 
suit on the day of , or the written 

statement of the said plaintiff filed on the 
day of 

) and upon hearing the evidence of and 

in support thereof (if after notice cmd defendant not 
appearing : add, and also the evidence of 

as to service of notice of this motion upon the defendant C. D.) : This 
Court doth order that an injunction be awarded to restrain the defendant 
C. D., his servants, agents and workmen, from pulling down, or suffering 
to be pulled down, 'the house in the plaint in the said suit of the plaintiff 
mentioned (or in the written statement, or petition, of the plaintiff and 
evidence at the hearing of this motion mentioned), being No. 9, Oilmongers 
Street, Hindupur, in the Taluk of , and from selling the 

materials whereof the said house is composed, until the hearing of this suit 
or until the further order of this Court. 

Dated this day of 19 . 

Judge. 

(Where the mjimotiemis Bought to restrain the negotiation of a note or 
bill, the ordering part of the order may rm thus ; — ) 

to restrain the defendants and 


from parting 
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with out of the custody of them or any of them or endorsing, assigning or 
negotiating the promissory note (or bill of exchange^ in question, dated on 
or about the , etc., mentioned in the plaintiff’s 

plaint (or petition) and the evidence heard at this motion until the hear- 
ing of this suit, or until the further order of this Court. 

(In Cop'i/riffht cases) to restrain the defendant 

C. D., his servants, agents or workmen, from printing, publishing or vending 
a book, called , or any part thereof, until the, etc. 

(Where pari only of a book is to be restrained) 
to restrain the defendant 0. D», his servants, agents or workmen, from 
printing, publishing, selling or otlierwiso disposing of such parts of the book 
in tlie plaint (or })etition and evidence, etc.,) mentioned to have been pub- 
lished by the defendant as hereinafter specified, namely, that part of the 
said book which is entitled and also that part which is 

entitled (or which is contained in page to page both 

inclusive) until , etc. 

(In Patent cases) to restrain tho defendant C. D., his 

agents, servants and workmen, from making or vending any perforated 
bricks (or as the case may be) upon the jmnciplo of the inventions in the 
plaintifl‘’s plaint [or petition, etc., or written statement, etc.,) mentioned, 
belonging to the plaintiffs, or either of them, during tho remainder of the 
respective terms of the patents in the plaintiff’s idaint (or as the case mn,y 
be) mentioned, and from counterfeiting, imitating or resembling the same 
inventions, or either of them, or making any addition thereto, or subtrac- 
tion therefrom, until the hearing, etc. 

(In cases of Trade marks) to restrain the defendant 

0. D., his servants, agents or workmen, from selling, or exposing for sale, 
or procuring to be sold, any composition or blacking ( or as the case may be) 
described as or purporting to be blacking manufactured by tho plaintiff 
A, B., in bottles having affixed thereto such labels as in tho plaintiff’s 
plaint [or petition, etc.] mentioned, or any other labels so contrived 
or expressed as, by colourable imitation or otherwise, to represent the 
composition or blacking sold by the defendant to be tho same as the com- 
position or blacking manufactured and sold by tho plaintiff A. B., and 
from using trade-cards so contrived or expressed as to represent that any 
composition or blacking sold or proposed to be sold by the defendant is the 
same as the composition or blacking manufactured or sold by tho plaintiff 
A, B., until the, etc. 

(To restrain a partwr from in any way interfering in the 

business) 

to restrain the defendant 0, D., his agents and 
servants, from entering into any contract, and from accepting, drawing, 
endorsing or negotiating any bill of exchange, note or written security in the 
name of the partnership-firm of B. and I)., and from contracting any 
debt, buying and selling any goods, and from making or entering into any 
verbal or written promise, agreement or undertaking, and from doing, or 
causing to be done, any act, in the name or on the credit of the said 
partnerslpp-firm of B. and D., or whereby the said partnership-firm can 
or may in any manner become or be ma4e liable to or for the payment of 
any sum of money, or for the performance of any contract, promise or 
tmdertakihg until the, etc. 
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No. &. 

APPOINTMENT OP A BEOEIVEE. (0. 40, r. 1.) 

(Title.) 

To 

• Wherbas has been attached in execution of a decree 

passed in the above suit on the day of 19 , in favour 

of ; You are hereby (subject to your giving security to the satis- 

faction of the Court) appointed receiver of the said property under Order 
XL of the Code of Civil Procedure, 1908, with full powers under the 
provisions of that order. 

You are required to render a due and proper account of your receipts 
and disbursements in respect of the said property on . You 

will be entitled to remuneration at the rate of per cent, upon 

your receipts under the authority of this appointment. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No. 7. 

BOND TO BE §IVEN BY RECEIVER. (0. 40, r. 3.) 

(Title.) 

Know all men by these presents, that we, and and 

, are jointly and severally bound to of the Court of 

in Es. to be paid to the said or his successor in office for 

the time being. For which payment to bo made we bind ourselves, and 
each of us, in the whole, our and each of our heirs, executors and ad- 
ministrators, jointly and severally, by these presents. 

Dated this day of 19 

Whereas a plaint has been filed in this Court by against 

for the purpose of {here inmt the object of suit) : 

And whereas the said has been appointed, by order of the 

above-mentioned Court, to receive the rents and profits of the immoveable 
property and to get in the outstanding moveable property of in 

the said plaint named : 

Now the condition of this obligation is such, that if the above-bounden 
shall duly account for all and every the sum and sums of money 
which he shall so receive on account of the rents and profits of the immove- 
able property, and in respect of the moveable property, of the said 
at such periods as the said Court shall appoint, and shall duly 
pay the balances which shall from time to time be certified to be due from 
him as the said Court hath directed or shall hereafter direct, then this 
obligation shall be void, otherwise it shall remain in full force. 

Signed and delivered by the above-bounden in the presence of 

Note . — If deposit of money is made, the memorandum thereof should 
follow the terms of the condition of the bond. 


m <? 
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APPENDIX G. 

APPEAL, EEFERBNOB AND REVIEW. 


No. 1. 

MEMORANDUM OF APPEAL. (0. 41, r. 1.) 

(Title.) 

The 

above-named appeals to the 
‘ Court at from the decree of 

11 Suit No. of 19 , dated the day of 

19 , and sets forth the following gi'ounds of objection 

to the decree appealed from, namely : — 


No. 2. 

SECURITY BOND TO BE GIVEN ON ORDER BEING MADE TO STAY 
EXECUTION OF DECREE. (0. 41, r. 6.) 

(Title) 

To 

This security bond on stay of execution of decree executed by 
witnesseth : — 

That , the plaintiff in Suit No. of 19 , 

having sued , the defendant, in this Court and a decree having 

been passed on the day of 19 in favour of the plaintiff, 
and the defendant having preferred an ap])eal from the said decree in 
the Court, the said ajiiieal is still pending. 

Now the plaintiff decree-holder having applied to execute the decree, 
the defendant has made an application praying for stay of execution and 
has been called upon to furnish security. Accordingly I, of my own free 
will, stand security to the extent of Es. , mortgaging the 

properties specified in the schedule liereunto annexed, and covenant that if 
the decree of the first Court be confirmed or varied by the Appellate Court 
the said defendant shall duly act in accordance with the decree of the 
Appellate Court and shall pay whatever may be i)ayable by him there- 
under, and if he should fail therein then any amount so payable shall be 
realized from the properties hereby mortgaged, and if the proceeds of the 
sale of the said properties are insufficient to pay the amount due, I and 
my legal representatives will be personally liable to pay the balance. To 
this effect I execute this security bond this day of 

19 . 

Schedule. 

Witnessed by 


1 . 


(Signed) 
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No. 3. 

SEOURJTY BOND TO BE OIVEN DURING THE PENDENCY OF 
APPEAL. (O. 41, r. 6.) 

{T‘itle) 

To 

This security bond on stay ol‘ execution of decree executed by 
witnesseth : — 

Tliat , the plaintiff in Suit No. of 19 , having sued 

, tlie defendant, in this Court and a decree having been passed 
on the day of 19 in favour of the plaintiff, and the 

defendant having preferred an appeal from the said decree in the 
Court, the said appeal is still pending. 

Now the plaintiff decree-holder has applied for execution of the said 
decree and has been called upon to furnish security. Accordingly I, of 
my own free will, stand security to the extent of Es. mortgaging 

the properties specified in the scliedule hereunto annexed, and covenant 
that if the decree of the first Court bo reversed or vained by the Appellate 
Court, the plaintiff shall restore any property which may be or has been 
taken in execution of the said decree and shall duly act in accordance 
with the decree of the Appellate Court and shall pay whatever may be 
payable by him tliereunder, and if ho should fail therein then any amount 
so payable shall be realiised^froni the properties hereby mortgaged, and if 
the proceeds of the sale of the said properties aro insufficient to pay the 
amount due, I and my legal representatives will l)e personally liable to pay 
the balance. To this effect 1 execute this security bond this day 

of 19 . 

Soheclulc. 

Witnessed by 

{Sinned) 

L 

2 . 

No. 4. 

SECURITY FOR COSTS OF APX^EAL. (0. 4X, r, 10.) 

{Title) 

To 

This security bond for costs of appeal executed by witnesseth: — 

This appellant has preferred an appeal from the decree in Suit No. 

of 19 , against the respondent, and has been called upon to furnish 

security. Accordingly I, of my own free will, stand security for the costs 
of the appeal, mortgaging the properties specified in the schedule here- 
unto annexed. I shall not transfer the said properties or any part thereof, 
and in the event of any default on the part of the appellant, I shall duly 
carry out any order that may be made against me with regard to payment 
of the costs of appeal. Any amount so payable shall be reali 2 fed from the 
properties hereby mortgaged, and if the proceeds of the sale of the said 
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properties are insufficient to pay the amount due I and my l:sal represen- 
tatives will be personally liable to pay the balance. To this effect I exe- 
cute this security bond this day of 19 


Soheditle. 

Witnessed by 

1 . 

2 . 

(Sujncd) 


No. 5. 

INTIMATION TO LOWER COURT OF AD^MISSION OF APPEAL. (0. ‘11, r. 13.) 

(Title.) 

To 

You are hereby directed to take notice that the in 

the above suit, has preferred an appeal to this Court from the decree passed 
by you therein on the day of 19 

You are requested to send with all ])racticablo despatch all material 
papers in the suit. 

Dated the day of IS- , 

Jvdge, 


No. 6. 

NOTICE TO RESPONDENT OF THE DAY FIXED FOR THE HEARING OF 
THE APPEAL. (0. 41, r, 14.) 

(Title,) 


Atpeal from the 
day of 


To 


of the Court of 
19 


dated the 


BespondmL 


Take notice that an appeal from the decree of in this case 

has been presented by and registered in this Court, and 

that tho ^ day of 19 has been fixed by 

this Court for the hearing of this appeal. 


If no appearance is made on your behalf by yourself, your pleader, or 
by some one by law authorized to act for you in this appeal, it will be 
heard and decided in your absence. 


Given under my hand and the seal of the Court, this 
day of 19 . 


Jvdge, 

a stay cA execution has been ordered, intimation should be 
^yen of the fact pn this noticej 
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No. 7. 

NOTICE TO A PAETY TO A SUIT NOT MADE A PAETY TO THE 
APPEAL BUT JOINED BY THE OOUET AS A EESPONDENT. ' (0. 41, r. 20.) 

(Title.) 

To 

• Whereas you were a party in Suit No. of 19 , in 

the Court of , and whereas the has preferred 

an appeal to this Court from the decree passed against him in the said 
suit and it appears to this Court that you are interested in the result of the 
said appeal : 

This is to give you notice that this Court has directed you to be made 
a respondent in the said appeal and has adjourned the hearing thereof till 
the day of 19 , at A.M. If no 

appearance is made on your behalf on the said day and at the said hour 
the appeal will be heard and decided in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge, 


No. 8. 

MEMORANDUM OF CROSS OBJECTION. (0. 41, r, 22.) 

{Title.) 

Wheeeas the has preferred an appeal to the 

Court at from the decree of in 

Suit No. of 19 , dated the day of 

19 , and whereas notice of the day fixed for hearing the 

appeal was served on the on the day of 

19 , the files this memorandum of cross 

objection under rule 22 of Order XLl of the Code of Civil Procedure, 
1908, and sets forth the following grounds of objection to the decree 
appealed from, namely : — 


No. 9. 

DEOEEB IN APPEAL. (0. 41, r, 86.) 

{Title.) 

Appeal No. of 19 from the decree of the Court 

of dated the day of 19 . 

Memorandum of Appeal. 

Plaintiff. 

Dffendant. 

The above-named appeals to the ’ Court 

at from the decree of in the above suit, dated 

the day of 19 , for the following reasons, 

namely : — 



i256 


Act Y of 1908 (code op civiij pkocedure). [App* G. 


This appeal coming on for hearing on the clay of 

19 , before , in the presence of for 

the appellant and of for the respondent, it is ordered — 

The costs of this appeal, as detailed below, amounting to Es. , 

are to be paid by . The costs of the original suit are to bo paid 

by 

Given under my liancl this clay of 19 ' 

Jitdifa. 


Costs of Appeal, 


Appellant. 

1 

Amount. | 

Rospondoui. j 

1 

Aluonu 


Rs. 

a. 

P- 


Rs. 

a. 

1, Stamp for memorandum 







of appeal. 




! stamp for po\' or 



2. Stamp for power 




1 Do. for petition 



3. Service of processoK 




1 

Service of proccKSOS 



•t. Ploador’a foe on Kh. ' 

1 



j J^leadcr’s foe on Rs. 



Total . i 


j 

1 

' Total . 

1 r 




_ 







No. 10. 

Al*i^LlCAT10N TO APPEAL JN PORMA PAUPKRiy. (0. *14, r. 1.) 

{Title) 

I the above-named, present the 

accompanying memorandum of appeal from the deoroo in ilio above suit 
and apply to bo allowed to appeal as a pauper. 

Annexed is a full and true schedule of all tho moveable and immove- 
able property belonging to mo with tho ostimatocl value thoroof. 

Dated the day of 19 . 

{Signed) 

Where the application is by tho plaintiiS’ he should state 
whether he applied and was allowed to sue in tho Court of first instance 
as a pauper. 


No. IL 

NOTICE OP APPEAL IN EORBIA PAUPERIS. (O. 44, r. 1.) 

(Title.) 


Whereas the above-named has applied to be allowocl 

to appeal as a pauper from the decree in tho above suit dated tho 

day of 19 and whereas the day 

of 19 has been fixed for hearing the application, notice is 

hereby given to you that if you desire to show cause why the applicant 
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sliould not be allowed to appeal as a pauper an opportunity will be given 
to you of doing so on the afore-mentioned date. 

Given under my hand and the seal of the Court, this day of 

19 . 


Judge, 


No. 12. 


NOTICE TO SHOW CAUSE WHY A CERTIFICATE OF APPEAL TO THE 
KING IN COUNCIL SHOULD NOT BE GRANTED. (0. 46, r. 3.) 


{Title) 

To 

Take notice that 

has applied to this Court for a certificate that as regards amount or value 
and natoe the above case fulfils the requirements of section 110 of the 
Code of Civil Procedure, 1908, or that it is otherwise a fit one for appeal 
to His Majesty in Council. 

The day of 19 is fixed for you to show 

cause why the Court should not grant the certificate asked for. 

Given under my hand and seal of the Court, this day of 

19 


Registrar, 


• No. 13. 


NOTICE TO RESPONDENT OP ADMISSION OF APPEAL TO THE KING 
IN COUNCIL. (0.45, r. 8.) 


{Title) 

To 

Whereas , the 

in the above case, has furnished the security and made the deposit required 
by Order XLV, rule 7, of the Code of Civil Procedure, 1908 : 

Take notice that the appeal of the said to His Majesty 

in Council has been admitted on the day of 19 

Given under my hand and the seal of the Court, this day of 

19 


Registrar. 


No. 14. 

NOTICE TO SHOW CAUSE WHY A REVIEW SHOULD NOT BE GRANTED. 

(0. 47, r. 4.) 

{Title) 

To 

Take notice that has applied to this Court for a 

review of its decree passed on the day of 19 

in the above case. The day of 19 is 

fixed for you to show cause why the Court should not grant a review of 
its decree in this case. 

Given under my hand and the seal of the Court, this * day 
of 19 , 
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APPENDIX H. 

MISCELLANEOUS. 


No. 1. 

AGREEMENT OF PARTIES AS TO ISSUES TO BE TRIEP. (0. 14, r. G,) 

{Title) 

Whereas we, the parties in the above suit, are agreed as to the ques- 
tion or fact (or of law) to be decided between us and the point at issue 
between us is whether a claim founded on a bond, dated the day 

of 19 and filed as Exhibit in the 

said suit, is or is not beyond the statute of limitation {or slate the point at 
iss'M whatever it may be) : 

We therefore severally bind ourselves that, upon tlie finding of the 
Court in the negative {or affirmative) of such issue, will pay to 

the said the sum of Eupoes (or such sum 

as the Court shall liold to be due thereon), and I, the said , 

will accept the said sum of Eupeos ^ {or such sum as 

the Court shall hold to bo due) in full satisfaction of my claim on the bond 
aforesaid (or that upon such finding I, the said will do or 

abstain from doing, etc., etc.)* 

Plaintiff. 

Defendant. 


Witnesses : — 

1 . 

2 . 

Dated the day of 19 


No. 2. 

NOTICE OF APPLICATION FOR THE TRANSFER OP A SUIT TO 
ANOTHER COURT FOR TRIAL. (SECTION 24.) 

In the Court of the District Judge of 
No. of 19 

To 

Whereas an application dated the day of 

19 has been made to this Court by the 

in Suit No. of 19 now pending in the Court of 

tte ' at in which is plaintiff and 

is defendant, for the transfer of the suit for trial to the Court 

of the. ''.V 
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You are hereby informed that the day of 

been fixed for the hearing of the application, when you will 
you desire to offer any objection to it. 

Given under my hand and the seal of the Court, this 
19 . 


No. 3. 

NOTICE OF PAYMENT INTO COURT. (0. 24, r. 2,) 

( Title,) 

Take notice that the defendant has paid into Court Rs. 
and says that that sum is sufl&cient to satisfy the plaintiff’s claim in full. 

X Y., Pleader for the defendants 

To Z., Pleader for the plaintiff. 


19 has 
be heard if 

day of 

Jicdge. 


No. 4. 

NOTICE TO SHOW CAUSE. (GENERAL FORM.) 

(Title.) 

To 

Whereas the above-named has made 

application to this Court that ; 

You are hereby warned to appear in this Court in person or by a 
pleader duly instructed on the day of 19 , at 

o’clock in the forenoon, to show cause against the application, 
failing wherein, the said application will be heard and determined ex parte. 

Given under my hand and the seal of the Court, this day of 

19 

* Jndge. 


No, 5. 

LIST OF DOCUMENTS PRODUCED BY (0. 18, r. 1.) 

(Title.) 


No. 

Description of document. 

Date, if any, which 
the document bears. 

Signature of party or 
pleader. 

1 

2 

8 

; 4 




• . 


169 c * 
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No. 6. 

NOTICE TO PARTIES OP THE DAY FIXED FOR EXAMINATION OP A 
WITNESS ABOUT TO LEAVE THE JURISDICTION. (0. 18, r, 16.) 


To 


plaintiff (or defendant). 


Whereas in the above suit application has been made to the Court 
by that the examination of , a witness 

required by the said » , in the said suit may be taken 

immediately ; and it has been shown to the Court’s satisfaction that 
the said witness is about to leave the Court’s jurisdiction (or any other 
good and sufficient cause to be stated) : 

Take notice that the examination of the said witness 
will be taken by the Court on the day of 

19 

Dated the day of 19 

Judge, 


No. 7. 

COMMISSION TO EXAMINE ABSENT WITNESS. (0. 26, rr. 4, 18;) 

{Title) 

To 

Whereas the evidence of is required by the 

in the above suit ; and whereas ; you are requested to take 

the evidence on interrogatories {or vwd voce) of such witness , 

and you are hereby appointed Commissioner for that purpose. The 
evidence will be taken in the proaonco of the parties or their agents if in 
attendance, who will be at liberty to question the witness on the points 
specified, and you are further requested to make return of such evidence 
as soon as it may be taken. 

Process to compel the attendance of lihe witness will be issued by 
any Court having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith for- 

warded. 

Given under my hand and the seal of the Court, this 
day of 19 

Judge, 


No. 8. 

LETTER OP REQUEST* (0. 26, r. 5.) 

{Title) 

(Heading : — To the President and Judges of, etc., etc., or as the 
case may be) 

Whereas a suit is now pending in the in which 

A,B, is plaintiff and 0. D. is defendant ; And in the said suit in the plain- 
tiff claims 

(Abstract of olomi). 
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And whereas it has been represented to the said Court that it is 
necessary for the purposes of justice and for the due determination of the 
matters in dispute between the parties, that the following persons should 
be examined as witnesses upon oath touching such matters, that is to say : 

JB. F,, of 

<?. jff., of and 

• 1. of 

And it appearing that such witnesses are resident within the juris- 
diction of your honourable Court ; 

Now I , as the of the 

said Court, have the honour to request, and do hereby request, that for 
the reasons aforesaid and for the assistance of the said Court, you, as the 
President and Judges of the said 

, or some one or more of you, will be pleased to summon the said 
witness (and such other witnesses as the agents of the said plaintiff and 
defendant shall humbly request you in writing so to summon) to attend 
at such time and place as you shall appoint before some one or more of 
you or such other person as according to the procedure of your Court is 
competent to take the examination of witnesses, and that you will cause 
such witnesses to be examined upon the interrogatories which accompany 
this letter of request (or vivd voce) touching the said matters in question 
in the presence of the agents of the plaintiff and defendant, or such of 
them as shall, on due notice given, attend such examination. 

And I furthur have the honour to request that you will be pleased to 
cause the answers of the said witnesses to be reduced into writing, and all 
books, letters, papers and documents produced upon such 'examination to 
be duly marked for identification, and that you will be further pleased to 
authenticate such examination by the seal of your tribunal, or in such 
other way as is in accordance with your procedure, and to return the same 
together with such request in writing, if any, ior the examination of 
other witnesses to the said Court. 

{Note , — If the request is directed to a Foreign Court, the words 
through His Majesty’s Secretary of State for Foreign Affairs for trans- 
mission ” should be inserted after the words “ other witnesses ” in the 
last line of this form.) ^ ' 


No. 9. 

COMMISSION FOR A LOCAL INVESTIGATION, OR TO EXAMINE 
ACCOUNTS, (0. 26, rr, 9, 11.) 

{mu) 

To 

Whereas it is deemed requisite, for the purposes of this suit, that a 
commission for 

should be issued ; You are hereby appointed Commissioner for 
the purpose of , . ' 

’• ' Process to compel the attendance -before' you of any witrcesses,’ or for 
the production of any documents whom or which you may, desire to 
examine or inspect, will be issued by any Court having jurisdiction on 
your application. * - 
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A sum of Es. , being your fee in the above, is herewith 

forwarded. 

Given under my hand and the seal of the Court, this day 

of 19 . 

Judge. 


No. 10. 

COMMISSION TO MAKE A PARTITION. (0. 26, r. 18.) 

{Title.) 

To 

Whereas it is deemed requisite for the purposes of this suit that a 
commission should be issued to make the partition or separation of the 
property specified in, and according to the rights as declared in, the decree 
of this Court, dated the day of 19 ; you are 

hereby appointed Commissioner for the said purpose and are directed to 
make such inquiry as may be necessary, to divide the said property ac- 
cording to the best of your skill and judgment in the shares set out in the 
said decree, and to allot such shares to the several parties. You are here- 
by authorized to award sums to be paid to any party by any other party 
for the purpose of equalizing the value of the shares. 

Process to compel the attendance before you of any witness, or for the 
production of any documents, whom or which you may desire to examine 
or inspect, will be issued by any Court having,juri8diction on your appli- 
cation. 

A sum of Es. , being your fee in the above, is here- 

with forwarded. 

Given under my hand and the seal of the Court, this dav 

of 19 . ^ 

Judge. 


No. 11. 

NOTICE TO MOTOR DEPENDANT AND GUARDIAN. (0. 82, r. 8.) 

{Title.) 

To 

Minor D^mdant. 

Natural Oua/rdian. 

Whereas an application has been presented on the part of the plain- 
tiff in the above suit for the appointment of a guardian for the suit to the 
minor defendant, you, the said minor, and you * 

, are hereby required to take notice that unless within 
days from the service upon you of this notice, an application is to 
this Court for the appointment of you * or of some Wend 

of you, the minor, to act as guardian for the suit, the Court will proceed 
to appoint some other person to act as a guardian to the minor for the 
purposes of the said suit. 

Given under my hand and the seal of the Court, this day 

of 19 . 

. Judge. 

* Here insect the name of guardian. 
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No. 12. 


NOTICE TO OPPOSITE PARTY OE DAY FIXED FOR HEARING EVIDENCE OF 
PAUPERISM. (0. 33, r. 6.) 


To 


(Title.) 


Whereas has applied 

to this Court for permission to institute a suit against in 

fomid pauperis under Order XXXIII of the Code of Civil Procedure, 1908 ; 
and whereas the Court sees no reason to reject the application; and 
whereas the day of 19 has been fixed for receiving 

such evidence as the applicant may adduce in proof of his pauperism and 
for hearing any evidence which may be adduced in disproof thereof : 


Notice is hereby given to you under rule 6 of Order XXXIII that in 
case you may wish to offer any evidence to disprove the pauperism of the 
applicant, you may do so on appearing in this Court on the said 
day of 19 

Given under my hand and the seal of the Court, this day of 
19 . 


JudQe, 


No. 13. 


NOTICE TO SURETY OF HIS LIABILITY UNDER A DECREE. 

( SECTION U&.) 

(mu.) 

To 

Whereas you did on become liable as 

surety for the performance of any decree which might be passed against 
the said defendant in the above suit ; and whereas a decree 

was passed on the day of 19 

against the said defendant for the payment of , and 

whereas application has been made for execution of the said decree 
against you : 

Take notice that you are hereby required on or before the 
day of 19 to show cause why the said decree should 

not be executed against you, and if no sufi&cient cause shall be, within the 
time specified, shown to the satisfaction of the Court, an order for its exe- 
cution will be forthwith issued in the terms of the said application* 

Given under my hand and the seal of the Court, this day 

of 19 
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Parties to suit may 
apply for order of re- 
ference. 


THE SECOND SCHEDULE. 

Arbiteation. 

Arbitration in suits. 

1. (1) Where in any suit all the parties in- 
terested agree ^ that any matter in difference 
between them shall be referred to arbitration, 2 
they may, at any time before judgment is pronounced, apply to the 
Court for an order of reference. 

(2) Every such application shall be in writing 3 and shall state 
the matter sought to be referred. 

(Note s). 

Old Act. 

This corresponds to old S. 606. 

(General). 

(1) Schedule applicable to. 

arbitration in a pending suit. 29 C. 793. A 

(2) Schedule not applicable to. • 

rent suits, 16 W.R. 160 ; C 0. 261, contra, 2 A. 119 ; proceedings under 

the Arbitration Act, 1899, 29 0. 798 ; and proceedings in insolvency 
under the provisions of the Punjab Laws Act. 88 P.R. 1887. B 

(8) Scope of section. 

This section is an enabling section and is not intended to be restrictive or 
exclusive. 24 W.R. 41. C 

(4) Limitation— Determination after reference* 

(а) An objection on the ground of limitation cannot bo raised, where the matter 

in dispute had been referred to arbitrators and an award had been 
made by them. (1878) S.O Part X, No. 18. D 

(б) In the absence of express authority, a reference to arbitration in Upper 

Burma does not include an authority to dispose of a question of limi- 
tation. U.B.R. (1892-96), p. 9. E 

/.— 'M// the parties interested agree . '' 

(1) Neoeaslty for consent of parties to reference. 

The parties interested must consent to the reference, 10 M,I*A. 413 (427) « 6 
W.R. (P.C.). 21. F 

(2) Who need not join in reference. 

Parties between whom there is not any difference need not be parties to the 
reference. 24 A* 229. ^ ^ 

(3) Reference by some— Effect on this. 

A reference by some of the parties not binding on the others, 7 A..W.N. 216 ; 
in the absence of proof that they subsequently ratified it. 109 P.R. 
1883, H 
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L—** All the parties interested agree— (Concluded), 

(4) Reference not joined in by all parties, legality of. 

A reference to arbitration on petition not joined in by all the parties to a suit 
is illegal. 20 M. 47. 

(5) Reference not joined in by all parties, award on. 

(a) An award on a reference not agreed to by all the parties to a suit is 
invalid in law. 9 O.W.N. 87S. ^ 

(h) Where a defendant, who had appeared and filed a written statement, did 
not join in the application for the order of reference, an award made 
on a reforenoo, by Court is illegal. 17 M.L.J. 394. K 

(c) Where a defendant did not join a reference, though the submission was 

signed by the pleader for all the defendants, and the award was object- 
ed to by the nou-joining defendant, there was no valid award such 
as could bind any of the defendants. 4 A.L.J 347~A.W,N. (1907), 
147 = 29 A. 423. h 

(d) An award will bind only the parties to the reference. 11 C. 37- M 

(e) An award of the arbitrators is not binding on a person not a party to the 

reference, though, during the arbitration, ho produced a document 
before the arbitrators in obodionoe to a summons. 6 O.W.N. 268. K 
if) An award made on a reforence not consented to by all the parties to the 
suit is not a nullity, and the party in whose favour it is made is 
entitled to have a decree upon it, provided the opposite party does 
not show cause why it should not be given effect to. 4 P.R. 1882. 0 
(g) An award is evidence against the parties concerned. 16 W.R. 427. P 
(/i) An award on a reference made by Court iti the course of a suit cannot be 
set aside on the ground that all the parties to the suit did not join 
the reforenoo. 11 O.W.N, 1162, Q 

(6) Refusal to refer, effect of. 

Eefusal to submit to arbitration cannot raise any presumption against a party 
to a suit. 20 W. B. 172, R 

Z — That any matter • * . . referred to arbitration , '' 

(1) Agreement to be bound by oath. 

An agreement to be bound by the statement of a particular person on oath is 
in the nature of a reforenoo to arbitration. (Oldfield^ «r,, dks,) 4 A. 
$ 02 . % 

(2) Power to refer. 

(i) Court may rbcommrnd arbitration. 

A submission to arbitration may be recommended but not ordered by the 

Court. 62 P. R. 1869. T 

(ii) Court cannot coerob into submission- 
A reference to arbitration brought about by coercion on the part of the Ooudft 
^ is invalid ; the submission should be voluntary. 28 P. B. 1888- 0 

(iii) Court cannot rbpbr of its own motion. 

The Court has no power of its own motion to order a referenoe to arbitrati<my 
and it can do so only in the manner prescribed by the Code. 1 Bom# 
617. T 
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2. — ** That any matter * . . .referred to arbitration'' '—(Contmued), 

(iv) COUET CANNOT EEFEE CERTAIN MATTERS. 

(а) A Court to which certain issues in suit are referred for trial cannot refer to 

arbitration. 7 A. 623. * W 

(б) In a suit under the Religious EndovsTnents Act, a Court cannot refer the 

whole suit to arbitration, but may refer certain issues for decision by 
the arbitrators. 26 M. 361. X 

(v) APPELLATE COURT MAY REFER APPEAL OB QUESTION OP PACT. 

An Appellate Court can refer an appeal, 7 N.W.P. 248, S.C. Oudh 26, or any 
question of fact in dispute between the parties, 1 O.P.L.R. 118, to 
arbitration. It has all the powers of the Court of first instance in 
matters of reference to arbitration. IIA. 8 = 7 A.W.N. 240. Y 

(vi) Guardian. 

The guardian has authority to agree to a reference to arbitration on behalf of the 
minor, and, in the absence of fraud or gross negligence, the agreement 
is binding on the minor, notwithstanding that the sanction of the 
Court was not obtained therefor. 28 A. 35 = 2A.L.J. 493 = A.W.N. 
(1905), 171. Z 

(vii) MUKTEAR. 

Without special authorisation, a muktear, cannot bind his principals to a 
submission to <irbit ration. 11 P.R. 1869. X 

(viii) NEXT Friend. 

There is nothing to prevent a next friend from referring the minors’ interests to 
arbitration. 92 P.R. 1886. B 

(ix) Partner. 

A firm cannot be bound by the reference to arbitration, made at the instance 
of one partner alone, 2 A. 136. C 

(x) Pleader— Reference without special authorisation. 

(а) A pleader has no authority to apply for an order of reference, unless he is 

expressly authorised so to do. A vakalatmmah in general terms is 
wholly insuJBBloient. 4 A.L.J. 842* A.W.N. (1907), 189 *29 A. 429. D 

(б) Reference to arbitration made by a pleader, not specially authorised to make 

it, in the absence of acquiescence by the party concerned, is not valid. 
7 C.W.N. 348. B 

(c) An application for reference signed by a pleader holding a defective 

vahalaim,imh is not binding on the party whom the pleader purport- 
ed to represent. 29 A. 428*4 A.L J. 847* A.W.N. (1907), 147. F 

(d) Where a pleader holding a vakalatmmah in general terms applied for an 

order of reference to arbitration, and no objection was raised to the 
reference on the ground of want of authority on the part of the pleader, 
the award and the decree, which followed, were not disturbed. 29 
A. 429 * 4 A.LJ. 842-A.W.N. (1907), 189, 0 

(e) Where a party, on whose behalf an application for reference^ is signed by 

his pleader, knows about it and acquiesces in it, he ca^ot raise the 
objection of want of authority in the pleader afterwards. (Ibid.) H 
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That any matter — referred to arbitration (Concluded), 

(xi) RBCOaNIZBD AGENT. 

Tho recognized agent of a party can submit a matter in dispute to arbitration, 
, 1 P.R. 1882, 48 P.B. 1882, emtm, 170 P.B. 1883 ; and there is no 
special form of authorisation in that behalf. 61 X^.B. 1893. 

(3) Reference of the whole matter. 

A in dispute between tho parties may bo a reference of a particular 

matter. 1C7 P.B. 1889. J 

(4) Reference of matter in issue. 

Only matter in issue before Court can be referred to arbitration. 14 W.B. 
4G9. K 

(5) What cannot be referred. 

An application for revocation of a grant of pmbatc cannot bo referred to arbi- 
trators for their decision, oven with tho consent of tho parties. 72 
P.B. 1894. I, 

(6) Filing of reference. 

A Court has power to file a roferonco to arbitration, notwithstanding tho denial 
by tho defendant of tho agroomont to refer, 84 P.B. 1901. M 

(7) Reyocation of reference. 

(а) One of tho parties cannot revoke a submission to arbitration. 9 P.B. 

1870;7 0.W.N. coli. • N 

(б) A roferonco to arbitration can bo revoked only for good cause shown. 

(1880) S.O. Part X, No. 14. 0 

(c) More arbitrary revocation of an arbitration is not permitted. S.O. 
Oudh 17, p 

(8) Withdrawal from an agreement to refer* 

not allowed arbitrarily or on insufficient grounds. 7 A. 273*«6A.W.N. 12.0 

(9) Objection as to validity of refereno6>-S6oond appeal. 

An objection by a party that his muktoar was not specially empowered to refer 
the case to arbitration could be urged in second appeal, though not 
niisod in tho first Appellate Court. 11 P.B. 1869. , R 

(10) Rfteot of agreement to refer on pending suit. 

A registered agreement to refer during tho pendency of a suit bars the further 
prosecution of tho suit. 8 A.W.N. 188. S 

(11) Withdrawal of suit after reference, permissibility of. 

Court has no jurisdiction n%o permit a plaintiff to withdraw his suit, with 
liberty to bring a fresh suit, after the arbitrator had made an sward* 
7 O.W.N, 186. ^ 

(12) Question as to regularity of proceedings. 

In cases of reference under this section, no question can arise as to the regu- 
larity of tho proceedings up to the order of reference by the Court 6 
C.W.N. 226*29 0, 167, 0 

(1$) Reference to settle priee-^Deoree on valuator'e^ award. 

Valuators not being arbitrators, no decree on the award of the valuators oan be 
made under S. 16 (2) of this schedule. 6 0,W.N. 242 *28 0. IM. V 
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3 , — " Application shall be in writing* ** 

(1) Provision directory — Non-compliance an irregularity. 

The provision that an application for reference to arbitration shall be in writ- 
ing is directory only as to the form in which the application should be 
made, and non-compliance with the provision does not render the 
reference a nullity, but is only an irregularity which can be cured. 


4C.W.N. 92 = 27 0. 61; A.W.N. (1907), 273 = 4: A.L.J. 691 = 30 A. 
32 ; but see 67 P.R. 1879. W 

(2) Agreement to refer not in writing, effect of. 

Agreement to refer to arbitration, not in writing, is not an adjustment of 
suit. 7 O.W.N. 180. X 

(3) Application to refer not in writing— When not objectionable. 

An application for reference, made in open Court in the presence of all the 
parties and with their consent, was not required to be in writing. 2 
N.W.P. 419. Y 


Appointment of Tii6 8jrl)itr8itor 1 d 6 Eippoiiitod. in sncli 

arbitrator. manner 1 as may be agreed upon between the parties. 

(Notes). 

Old Act. 

This corresponds to old S. 607. 

— ** Arbitrator shall be appointed in such manner,** 

( 1 ) Record should show appointment. 

Appointment of arbitrators should appear clearly from the record. Old 8. 0. 
60 (0.0.). Z 

(2) No nomination against protest. 

A Court cannot nominate arbitrators to try an issue against the protest of one 
of the parties to the suit. 6 W.R. 21 (P.C.) = 10 M.I.A. 413. A 

3. (1) The Court shall, by order, refer to the arbitrator i the 

Order of reference, difference which he is required to deter- 

mine, and shall fix such time as it thinks reasonable 
for the making of the award, 2 and shall specify such time in theorder. 

(2) Where a matter is referred to arbitration, the Court shall 
not, save in the manner and to the extent provided in this schedule, 
deal with such matter 8 in the same suit. 

(Notes). 

Old Act. 

This corresponds to old S. 608. 

The Court, \ ,,hy order refer to arbitrator. ** 

( 1 ) IMer, of refereuce— N^oceBBity for. 

. An order of reference is necessary. 67 P.R. 1886* . B 
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L--*‘The Court,..hy order refer to arbitrator **-^{Cmcluded). 

(2) Matter to be stated in order of reference. 

All the pointrt referred to arbitration must bo stated in tho order of roforonco. 
10 W.R. 398. C 

(3) Legality of award without order of reference. 

An award is not legal, in tho absence of an order of roforonco as is cozitomplatod 
by tho Code. 35 P.R. 1884. D 

(4) Second reference on the same submission. 

Where an award is sot aside, a Court has tio authority to mako a . A.W.N, 

(1908), 228-5 A.L.J. G58. E 

(5) Order for payment of expenses of arbitratorst legality of. 

A Court has no jurisdiction to order deposit of money for tho payment of remu- 
neration, or direct its payment to tho arbitrators. 94 P.R. 1804 ; nor 
can it hold back a roforonco until payment of such money. 11 
P.R. 188G. P 

(6) Mature of evidence to be admitted by arbitrators. 

{a) Tho arbitrators should take only such legal ovidonce as may bo ziocoBwiry to 
decide tho matter referred to thorn. 2 B.L. R. App, 26. 0 

(b) An arbitrator cannot import into his procoodings admissions made and 
evidence taken in a former proceeding. 24 W.R. 81. H 

Z — fix such time** ..for makia^of the award.** 

(1) Time for making award— Court should fix. 

It is neooBsary that a time should bo Axed In the order of reforonoe for tho 
making of the award. 10 W.R. 206-1 B.L.R.S.N. 18 ; 0 M.LA* 184 ; 
13 A. 300; 80 A. 169. I 

(2) Failure to dx time— Effect of. 

(a) Failure to fix time for delivery of the award does not make tho subsequent 
arbitratiomprooeodings inefiectual and bad* 10 A. 187-8 A«W,M« 
28. ^ 9 

{b) An omission to fix a date for the delivery of tho award is not a mere 
irregularity, but is a defect fatal to the order of reference and to all 
subsequent proceedings founded thereon. A.W*N, (1908), 69 -6 
A.L.jr. 144-80 A. m K 

(8) JLward to be made within time fixed. 

The validity of an award depends upon the making of it within the period 
allowed, and it is immaterial on what date it is filed in Court. 27 A* 
469 - 2 A.L J. 201 - A.W.N. {1905), 47 ; 26 A* 106. L 

(4) Award made after time fixed— Validity ot 

An award made after the expiry of the time fixed by the Court is void od Initio. 
It cannot be validated by an aooeptanoe thereof by the Court after 
the expiry of the time, nor by an order made by the Court* for 
extension of time, after the maMng of the award. 2 M Jj*B. 31. II 

(6) Appeals— Awaid not made within time* 

An appeal .lies lim adeem 8;A 

• $ 
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2. — ** Shall fix such time . . . .for making of the award. — (Gonckided), 

(6) Appellate Gourt--*ObJeotion as to time of delivery of award. 

An objection that an award was made beyond the time allowed could be taken 
in the Appellate Court, in the absence of proof that, in the Court of 
first instance, the party was aware of the defect or that he had con- 
sented to the extension of time. 6 A.W.N. 179. 0 

Court shall not — deal with such matter . " 

(1) Court not to proceed with suit after reference. 

A Court is not competent to dispose of a case referred to arbitration, 80 P.R. 
1879 ; but may proceed with the suit if it is apparent that the refer- 
ence will bo fruitless. 24: P.R. 1875. P 

(2) Dismissal for default after reference. 

A suit referred to arbitration cannot bo dismissed for default of appearance. 10 
P.R. 1899. Q 

(3) Supersession of reference. 

It is not competent to a Court to supersede a reference, in the absence of the 
arbitrator declining to act. 4 A.L.J. 691 = A.W.N. (1907), 273. Q 1 

Where referonoe is 4. (1) Where ithe reference is to two or more 
der*'^to°piravSe for ai’bitrators, provision shall be made in the order 
diflerenoeofopinion. for a difference of opinion 1 among the arbitrators — 

(а) by the appointment of an umpire 2 ; or 

(б) by declaring that, if the majority of the arbitrators agree, 

the decision of the majority shall prevail ; or 

(c) by empowering the arbitrators to appoint an umpire 8 ; or 

(d) otherwise as may be agreed between the parties, or, if they 

cannot agree, as the Court may determine. 

(2) Where an umpire is appointed, the Court shall fix such 
time as it thinks reasonable for the making of his award in case he 
is required to act. 

(Notes), 

Old Aot. 

This corresponds to old S. 509. 

/.— '^Prov/s/on shall be made . . . .for a difference of opinion* 

(1) Award to be unanimous* 

An award must be unanimous in the absence of provision for a difierenoe of 
opinion, U.B.R. (1902), June 1 ; 12 C.P.L.R. 112. R 

(2) Ho provision for difference of opinion, effect of. 

An award is not a nullity, merely because no provision has been made in the 
order of reference for difierenoe of opinion. 8 C.L.J. 476. 8 

(8) Evidence as to provision in case of difference of opinion. 

Where a reference to arbitration did not contain any provision that the decision 
of the majority should prevail, oral evidence was admissible to prove 
thS^t th^f$ yrap Bv^ob a stipulation, U,p.R^ (1$97-1901), y. 6. J 
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L-- ** Provision shall be made — fora difference of opinion **-^(Co7icltukd), 

( 4 ) Court need not adopt award not unanimous. 

Whore an award is not made by all the arbitrators, a Court is not bound to 
adopt it. S.D. 2 of 1886 (O.C.) U 

(5) Parties bound only by unanimous award. 

In the absonco of a provision in the agreement to refer to arbitration, to the 
efiect that the award of the majonuy should prevail, the parties would 
be bound only by the unanimous award of the arbitmtors. 57 P.E. 
1879. 

(6) Difference among arbitrators, effect of* ^ 

Where an agreement to refer did not make any provision for a difference of 
opinion among the arbitrators, the roforonoo became fruitless on a 
difference occurring among them, and the Court had no power to 
appoint an umpire without the consont of the parties. 191 P.R. 1882. W 

(7) Partial disagreement among arbitrators, effect of. 

An award as a whole is not nullified by a partial diHagroomont of the arbitra- 
tors. 2W.R. 32. X 

(8) Appeal. 

Where a reference to arbitration provided that, in case of difforonoe of opinion 
among tho arbitrators, the Court itself might decide the case, tho 
decision of the Court on the happening of such difference was appeal- 
able* 96 P.R. 1868. ' Y 

Z — the appointment of an umpire^** 

Umpire— When his opinion prevails. 

Where there was provision for the appointment of an umpire in oaso of differ- 
ence of opinion among tho arbitrators, tho opinion of tho umpire 
prevailed on the happening of difiorouoo among tho arbitrators* 46 
P.R. 1889. 21 

Empowering the arbitrators to appoint an nmpire.'^ 

Delegation of powers— Arbitrator— Umpire. 

Neither an arbitrator nor an umpire can delegate his powers. U.B.R. (1897—- 
1901), p. 8 ; 17 B. m. A 

6 . (1) In any of the following cases, namely : — 

^ . X (a) where the parties cannot agree within a 

Power of Court to . . . 

appoint arbitrator in reasonable time with respect to the appointment 

oettomoaaes. arbitrator, t or the person appointed 

refuses to accept the office of arbitrator, 2 or 
{bj where an arbitrator or umpire — 

(i) dies, or 

(ii) refuses or neglects to act or becomes incapable of acting, 

or 

(iU) leaves British India in circumstances showing that 
he yrill probably not return at an early date, or 
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(c) where the arbitrators are empowered by the order of refer- 
ence to appoint an umpire and fail to do so, 

any party may serve the other party or the arbitrators, as the 
case may be, with a written notice to appoint an arbitrator or 
umpire. 

(2) If, within seven clear days after such notice has been 
served or such further time as the Court may in each case allow, no 
arbitrator or no umpire is appointed, as the case may be, the Court 
may, on application by the party who gave the notice, and after 
giving the other party an opportunity of being heard, appoint an 
arbitrator or umpire 4 or make an order superseding the arbitra- 
tion, 5 and in such case shall proceed with the suit. 

(Notes). 

Old Act. 

This corresponds to old Ss. 510, 511, 507, 2nd para. 

(General). 

(1) Scope of the rule. 

As to . See A.W.N. (1908), 159. B 

(2) Arbitrator’—Delegation of duties. 

A deputy or gumastah cannot act as an arbitrator on behalf of another. Old, 
S.C. 11 (0.0). But the performance of acts of a ministerial character 
may bo done by another. 87P.R. 1902. B1 

(.0) Arbitrator not bound by technical rules. 

As an arbitrator is appointed to give an equitable relief, he is not bound by 
the technical rules of Court. 1 W.R. 12. 0 

('t) Consent of parties for order under rule, necessity for. 

An order under this section need not be passed with the consent of all the 
parties to the suit. 0 C.L.R. 1. 0 

/. — ** Where the parties cannot agree — to the appointment of an 

arbitrator.** 

Refusal to nominate arbitrator, effect of. 

A refusal on the ptirt of a party to nominate an arbitrator in the place of 
one, who refused to act, did not amount to a withdrawal from the 
agreement to proceed to arbitration. 1 Agra Rep, A.O. 109. E 


fie fuses to accept the office of arbitrator.** 

(1) Arbitrator not to be compelled. 

An arbitrator cannot be compelled to give a decision when he refuses to do so. 
7 A. 20. p 

(2) Arbitrator— Resignation and withdrawal, effect of. 

An arbitrator can retract his resignation before it is accepted, 15 W.R. 88 ; 
28 W.R. 429 ; and such resignation and withdrawal does not divest 
him of his character as such, 10 A* 137 « 8 A-W.N. 28, 0 
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Any party may serve — notice to appoint an arbitrator * " 

When party cannot apply to appoint arbitrator. 

Where a party to a *suit has agreed to an arbitration and has acloctod an arbi- 
trator, ho cannot ask the Court toax^point another arbitrator. A.W-N, 
(190G), 51 = 3 A.L.J. 185. H 

4* —** Court may- . . . appoint an arbitrator or umpire, ” 

(1) Court to ascertain willingness of proposed arbitrator. 

Before aRcortaining that a person is willing to ac^t as an arbitrator, ho 
should not bo nominated as such. W.R, (18G4), p, 838. I 

(8) Power of Court on refusal of arbitrator. 

(a) A Court haR the sole power to nominate fresh arbitrators in tho place 

of those that refuse to act. W.R. (1804), p. 338. J 

(b) Whore one of the arbitrators refused to act and withdrew from tho arbitra- 

tion, the Court was bonud to nx)point a now arbitrator or suporsodo 
tho arbitration and proceed with the suit. 7 A. 523 -a 5 A.W.N, 139 ; 
5 A.W.N. 00. See contra 110 P.R. 1000. K 

(3) When Court cannot appoint fresh arbitrators. 

A Court cannot appoint arbitrators after tho dismissal of a suit and before tho 
grant of now triad. 19 P.R. 1809. L 

(4) Second arbitration) necessity for. * 

A Court need not consider a second arbitration, when it determines to go on 
with a case after tho first arbitration. 4 0,P.Ii.R. 105. M 

(5) Selection of umpire. 

The Court should select an umpire from among tho persons named by tho 
partu^s in their submiRsion to arbitration. 7 M.H.C.R. 72. See, also, 
17 tl. 200. N 

Court may make an order superseding the arbitration^** 

(1) When Court may or should supersede reference. 

(flf) On one of the arbitrators l) 0 oomi«g disabled to act. tho Court may suporsede 
the refereutve and deoide the case itself. 00 P.R. 1870. 0 

(h) Whore the arbitrators failed to submit an award within the time fixed by 
the Court, it was necessary that tho Court should paws an order supers 
soding tho referonoe to arbitration. 24 A. 312. P 

(2) When Court cannot supersede reference. 

(a) A Court cannot supersede a reference to arbitration on the mere allegation 
by one of the parties, that tho umpire was tampered with by the other 
party. 28 P.R. 1874. (J 

(t) Whore a Judge reduced to writing an oral application by the parties and 
then made the reference, it was not competent for him to supersede 
referenco, in the absence of the arbitrator declining to act. 4 
691-A.W.N. (1907), 278. H 

(3) Supersession of reference) effect of. 

Withdrawal by the Court of a reference to arbitration does ndt bar a suit in 
pespeet of the same master, gt p.B. 1876, $ 
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6 . Every arbitrator or umpire appointed 
under paragraph 4 or paragraph 5 shall have the 
like powers as if his name had been inserted in 
the order of reference. 

Old Act. 

This corresponds to old S. 

7. (1) The Court shall issue the same pro- 
cesses to the parties and witness whom the arbi- 
trator or umpire desires to examine, as the Court 

may issue in suits tried before it. 

(2) Persons not attending in accordance with such process, or 
Tna,lfrrig any other default, or refusing to give their evidence, or 
guilty of any contempt, to the arbitrator or mnpire during the investi- 
gation of the matters referred, shall be subject to the like disadvant- 
ages,i penalties and punishments, by order of the Court on the 
representation of the arbitrator or umpire, as they would incur for 
the like offences in suits tried before the Court. 

• (Notes). 

Old Act. 

This corresponds to old B. 613. 

I.— “ Persons shall be subject to the like disadvantages.” 

(1) Ivbitrator may proceed ex-parte. 

In the absence of the defendant, an arbitrator may proceed cx-parte. S.D.N.W. 

1866. p. 88. T 

(2) Arbitrator not to be punished for refusal to attend. 

Arbitrators cannot be punished for refusing to attend Court. 2 P.E. 1871. O 

8 . Where the arbitrators or the umpire cannot complete the 
Extension of time ^ward 1 within the period specified in the order, 
for making award. Court may, if it thinks fit, either allow 

further time, 2 and from time to time, either before or after the 
expiration of the period fixed for the making of the award, enlarge 
such period ; or may make an order superseding the arbitration, 3 
and in such case shall proceed with the suit. 

(Notes). 

Old Act. 

This corresponds to old S* 614. 

Where the arbitrators^ . . , cannot complete the award* 

Delivery of award within time not essential* 

Ddlivory of the award within the time fixed is not essential ; it is sufiioient, 
if the award is 33 iade and signed by tho arbitrators before that time. 
26 A* 105 ; 27 A. 459-2 A.LJ. 201- A.W.N.(1906), 47, Y 
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Powers of arbitra- 
tor or umpire ap- 
pointed under para- 
graph 4 or 5. 


Summoning wit- 
nesses and default. 
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Court may allow — further time.*’ 

(1) When and how time may be extended* 

The time for tho clolivorv of an award may be extended, 4 1\I . IH 1 ; without 
the consent and even afjjainst the wisluis of the parties, 2 W.U. ‘2t)7 ; 
and after the expir\ of the time originally lixed, 10 A. l.‘J7 ; 11 T\r. Hb; 
but not aftei the dolivor\ of the award. DJ A. 300 (P.C.). W 

(2) Kature of order granting extension. 

(rt<) The application for (‘xtonsion of time jukI the onler of tin; Court thereon 
should Ih? in writing. 8 ^1. 50. X 

(/>) hlxtcnsion of lain' for the delivery of an aAvai'd must be expressed and 
eaiiuot he implied by the passijig of a d(rr(‘e in aeeordaneo with tho 
award. 8 A. 548“-=^(> A.W.N. 170; 13 A. 310 (P.C.) ; 10 A. 137 - H 
AAV N. 82. Y 


J.— '' Court may — order — superseding the arbitration . " 

Neglect of arbitrators to submit award—Power of Court. 

Whore tho arbitrators nogloet to submit ati award within tht‘ time fixed, tln^ 
Court may (Uthor appoint new arbitrators or make an or(U‘r super- 
seding the arbitration. 2*1 A. 312. Z 

9. Whore an umpire has been appointed, ho may enter on tho 

,,,, . reference ^ in tho place of the arbitrators, — 

Where umpire ma,\ / -s i i . 

arbitrate in lieu of \(() u they have allowed the appointed time 

aiintiators, expire without makiufj an award, or 

ih) if they have delivered to the Court or to the umpire a notice 
in writing stating that they cannot agree. 

(Notes), 

Old Act. 

This corresponds to old S. 515. 


jf.— Umpire . . ..may enter on reference. ** 

Award of the umpire, validity of. 

An award of the uuipiro not agroeing with that of any set of tho arbitintors, 
where such agroemout was tho condition of roforonce, was not legal. 
7 A.W.N. 107. 

10. Where an award in a suit han been made the persons 
Award to bo signed who made it shall Bign it and cause it to bo filed*^ 
and filed. in Court, together with any depositions and docu- 

ments ® which have been taken and proved before them : and notice 
of the filing shall be given* to the parties. 


(N otea). 

Old Act. 

This oorreeiKmdfi to old S. 516* 
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(1) Construction of “ made 

The word “ m<idc ” moans that the mind of the arbitrators has been declared, 
and does not mean the delivery of the award by them. 27 A. 450 — 2 

A. L.J. 201-A.W.N. (1906), 47. B 

(2) Nature of document forming award. 

(«) An award should not consist of several papers bearing difioront dates, but 
should be a simple mstrunicut complete in itself. 12 W.R. 397-8 

B. L.R. 319 note. C 

(6) No doouineut other than that resolved upon by the arbitrators c,in bo 
treated as au award. U.B.R. (1902-1903), Vol. 11, Arbitration 1. D 

(3) Decision according to oath on award. 

Whore a iiarty agreed to be bound by the oath of the other party, a decision of 
the arbitratoi’s in accordance with the oath was an award. 4 A. 283. 
But see 1 A. 535 ; 4 A. 302. E 

(4) Time for application to set aside award. 

An application to sot aside au award must bo made within ton days from the 
time the award is received by the Court for the purpose of being 
tiled, and not from the time when it is filed. 5 G.W.N. 813. F 

2.—** Cause it to be fUed.^* 

(1) Time for tiling award. 

Whore the date fixed for filing an award was a holiday, it could bo filed on the 
following day, 78 P.it. 1899. G 

(2) Refusal to tile awfard. 

(^) PROPKIETY OF. 

The destruction of an award after presentation in Court is no ground for refus- 
ing to file it. 1 Sind L.R. 167. H 

(6) APPEAL PROM. 

An appeal lies from an order refusing to file an award. 4 L.B.R. 130 ; 7 O.L.J. 
486. I 

(8) Validity of award not filed in Court. 

An award written and signed before the date fixed, but not filed in Court 
before the expiry of that period, is valid, 89 P.R, 1907. J 

(4) Necessity for publication of award. 

It is neceasaiy for the validity of an award that it should be published, i.tf., 
delivered to some of the parties to the award. 19 A.W.N. 30, K 

Together with depositions and documents,*' 

(1) Arbitrator to return records to Court. 

Au arbitrator should not permit the removal of doouments entrusted to him 
and forming part of the record ; 12 W. R. 397 » 8 B.L.R. 319, note ; 
but should return the award and records direct to the Cotirt, Ibid.; 
The Court can comi>ol him to deliver up the documents entrusted to 
• him. 17 C. 882. h 
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5, — " Together with depositions and documents ** — {Concluded), 

(2) Lien of arbitrator on award. 

In tho absoiicoof an oxprusH proiniso by the partion to iTinuuoratc, an ",r})itra- 
tor has no remedy to recover hiH roiuunoratiou ; ho can only rcfu.sc 
to deliver his award until his charges arc paid. 22 l\K. 1807. An 
order compelling him to produce tho award will bo intorforod with 
in revision. {Ibid,) M 

Notice of the fiiing shall be given . " 

Judgment on award without notioot validity of. 

A judgment given on an award without issuing notice will be sot aside on 
revision. 11 M, 14i ; 20 A. 474. N 

Miscellaneous. 

(1) Position of arbitrators after filing award* 

Tho arbitrators become fmictm ojjlcio after tho award is made and filed. D 0. 
575. 0 

(2) Suit to recover property discovered after award. 

There ia nothing to prevent a member of a family from suing for her share in 
the property, discovered after an award to belong to tho family. S.J. 
L.B. 196. • P 

(8) Sale of claim under inchoate award. 

An expectant claim under an imihoato award is not salcaldo in oxocutiou of a 
decree. 7 B.L.R. 18G (P.C.)-.14 M.I.A. 40. Q 

(4) Dismissal of suit after award on ground of limitation. 

A Court should not dismiss a suit on the ground of limitation, after roferonoe 
to arbitration and delivery of the award. 17 A.W.N, 162. R 

11. Upon any reference by an order of the Courts the arbi- 

statement of spe- Orator or umpire may, with the leave of the Court, 

oiai case by am- state the award as to the whole or any part 
trators or umpire. , 

thereof in the form of a special case for the 
opinion of the Court, and the Court shall deliver its opinion thereon, 
and shall order such opinion to be added to and to form part of the 
award. 

Old Aot. 

This oorroaponds to old S. 517. 

Power to modify modify Or 

or ootrect award. correct an award i, — 

(a) where it appears that a part of the award is upon a matter 
. not referred to^ arbitration and such part can be separated® 
the other part and does not affect the decision on the 
Inerted. } <» 
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(b) where the award is imperfect in form, or contains any 
obvious error which can be amended without affecting 
such decision ; or 

(o) where the award contains a clerical mistake or an error 
arising from an accidental slip or omission. 

(Note s). 

Old Act. 

This corresponds to old S. 518. 

I . — " Court may — modify or correct an award . " 

(1) Construction of award. 

An award must be construed by its language, and not by the oral evidence of 
the arbitrators. 3 N.W.P. 117. S 

(2) Validity of award opposed to Hindu Law. 

An award of proprietary rights cannot be questioned on the ground that the 
devolution of property is opposed to Hindu Law. 14 C.P.L.B. 94. T 

2.—** Award,, .upon matter not referred to.'^ 

Necessity for separate awards. 

There should be separate awards in respect of matters referred to by the parties 
and those referred to by the Judge. 3 W.K. (Mis.) 27. U 

\\rjiiere . . .^.such part can be separated. ** 

(1) Part in excess of authority separable. 

Where an award consists of two separable parts and one of them only is an 
excess of authority, the other part of the award can be given effect to. 
87 P.B. 1902 (P.C.). V 

(2) Void portion separable. 

Whore the void portion of an award is separable and the remaining portion of 
it determines all material questions submitted, the valid portion of 
the award may be maintained. 18 P.B. 1892. W 

13. The Court may also make such order as it thinks fit 
Order as to oos's respecting the costs of the arbitration where any 

otarbiiraion. question arises respecting such costs 1 and the 

award contains no sufficient provision concerning them, 

(Note s). 

Old Aot. 

This corresponds to old S. 619. * 

Court may . . ..make. . . .order. . ..respecting costs . ** 

(1) When arbitrators can deal with question of costs. 

The question of costa of the reference and award may be dealt with by the 
arbitrators, only when all the matters in difference between the 
parties have been referred to them. 1 B.L.B.O.O.J. 144 ; 91 P.B. 
1888. X 

(2) Unauthorised provision as to costs in awardi effect of. 

Where a submission to an arbitration does not leave the question, of costs to 
the arbitrators, an award which makes provision therefor should not 
he Court, 9 B. 82t Y 
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14. The Court may remit i the award or any matter referred 
Whoro award or to arbitration to tlie reconsideration of the sanie 
a'^bitratioaXy bo arbitrator or umpire, upon Hueli terinsas it thinks 
remitted. — 

where tlie award has left Tindetorminod any of tlic matters 
referred to arbitration, or where it dcteriuinosany matter 
not referred to-*^ arbitration, unless such matter can bo 
separated without affecting the determination of th(i 
matters referred ; 

(6) where the award is so indefmitc as to be incapable of 
execution ; 

(c) where an objection to the legality of the award is apparent 
upon the face of it. ^ 

(Note s). 

Old Act. 

This oorroHpondrt to old B, 

Court may remit** 

(1) Propriety of remission— Determination. 

{a) Tho Court which accoptu an award Hhoiild (haonuino tho propriety of remit- 


ting it to the arbitratorn for roconaidoration. 04 P.E, 1870* Z 

{b) A Court should not remit an award for reconsideration uunofOSHarily* 14 
W.R. 4G0. A 

(o) Tho question whether the romiHsimi of an award was propor or not could 
bo oiitertainod in an apiieal. H A. OBG 1 A.W.N. 84. B 

(9) Remission of private award. 

Tho Court has no power to remit an award, made without the intorvontion of 
Court, for reconsideration by tho arbitmtors. 27 A. 62G. C 


2.^** Where award has !e f t undetermiaed any matters referredHto*'* 

Remission for mistakes and omissions* 

If the arbitrators commit mistakes or omiHsioiw such asoannot be amondod, the 
Court should return tho award for roconsidoration. 7 W.B, 406, D 

J *— Where it determines any matter mi refetfted fo. ** 

Remission for deciding matters not referred to. 

Where an award embraces matters nob referred boarbitmtioni the Court should 
remit it for reconsideration by tho arbitrators, 60 P.B. 1896; and 

notftieit.aoM aw, n 
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4. — ** Where — objection to the legality — is apparent*^ 

(1) Remission of illegal and defective award. 

An award illegal and defective on the face of it, mu8t be remitted for recon- 
sideration, 2 N.W.P. 150; and in the absence of such illegality or 
defect, a Court is not justified in remitting the award. 2 A. 118. F 

(2) Remission for disregard of law or custom. 

Open disregard by arbitrators of proved law or custom is a good ground for 
remitting the award. 12 P.R. 1869. G 

(3) Remission for illegal set-off. 

Whore an award had allowed as a sot-ofi, an item founded on a wagering tran- 
saction, the proper procedure for the Court was to remit the award for 
reconsideration by the arbitrators. 101 P.R. 1868. H 

Miscellaneous. 

(1) Proof of objections to filing of award. 

Objections urged against the filing of an award must bo proved and not merely 
alleged. 28 B.0287. I 

(2) Waiver of condition in reference. 

Before the disposal of a case by the arbitrators, the parties may waive a 
condition that the award shall deal with all the matters referred to 
arbitration. 21 0. 590 = 21 1. A. 47. J 

m 

(:)) Necessity for separate finding. 

Whoro tho whole matter in difforonco between the parties is referred to arbitra- 
tion, a separate finding on oaoh issue is not necessary. 22 M.1202. K 

(4) Court not to decide in excess of award. 

A Court cannot givo something not allowed by an award. 6 O.L.E. 338. L ' 

(5) Parties to join in agreement to abide by oath. 

All tho parties to a referred suit must join in an agreement to abide by tho oath 
of a parly thereto. 4 A. 802. H 

16. (1) An award i remitted under para- 

Grounds for sett- gj-apji 14 becomes void® on failure of the arbi- 
mg aside award. ® ^ , 

trator or umpire to reconsider it. But no award 
phnll be set aside 3 except on one of the following grounds, ^ 
namely : — 

(a) corruption or misconduct 5 of the arbitrator or umpire ; 

(5) either party having been guilty of fraudulent concealment 
of any matter which he ought to have disclosed, or of 
wilfully misleading or deceiving the arbitrator or umpire, 

(c) the award having been made after the issue of an order 
by the Court superseding tho arbitration and proceeding 
with the suit or after the expiration of the period' allowed 
by the Court, or being otherwise invalid.^ 

162 0 ' 
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(2) Where an award becomes void 7 or Ih set aside under clause 
(1), the Court shall make an order siqierseding tlie arbitration and 
in such case shall proceed with the suit. 

(Notes). 

Old Act. 

This corresponds to t»ld H. G‘il. 

/. — 'Mn award. ** 


(1) What is not 

A petition to tlio Court presontt'd hy the uHiiLr.itor.^, to;4et}u‘r with a dorninenl 
oxocuted hy the parties einhodying the tnriiis of a sell lenient arrivetl 
at liy them ou the adviei* of the arhitratnrh, is not an award. 7i) 
P. R. 1877. N 

(iJ) Signature of parties to - . 

Tho signature of the jiarties in an award does not alTet't the eharmter of the 
award. (> (hlhP.U. 0,0. q 

2, — An award . . , . becom^a void. * * 

Arbitrator declining to reconsider award. 

Where the arbitrating or umpire decline or de dines to reeonmler an award 
remitted for naumHidoratiom the award UM-oimn. \nnl, eM«n in the 
ahseiico of pniof of corruption or miseonduet. 7 W.U. UMJ • 8 W H 
lOS. ■ ■ p 

3, — **No award shall be set aside, ** 


(1) Effect of, 

Bo long as an order setting asulo nu uwanl is in force, the award hiw* no 
cdTeet. ‘21 W.R. 2(U. g 

(2) When proper. 

(a) Ati iiwarcl whh siit iikUIo on the Kroiiiid timt tlio iirl.itmtoi'H Inul «d,lod 
another to thoir numl>c*r, 7 A.H.O. dHT, 

(h) An award wa« sot asido on the smuiul that the iirl.itr,it..n. .•ondticted 
pnicoixliiiRh in the tihaonoc ol ono of tho partioa and did „„t ajvo tlium 

roaiionaljUiopportunity of IwiiiR huerd. !> C.W.N. 8C1. g 

(c) An award win. aot aaido on tho Kronnd that tho arhitratow rofuml to ht«r 
witnc'SHCH prodiujed hy eitluir party. 12 O.L.U. ftni, y 

{d) Whon the arbitrate n.n«lo.l tho eWdonoo of ono party in tho al«noo of 
tho otlior and umiUod to Rivo tho Jattor optiortuiiily to nwdueo hii 
own ovulonco, tho Court waa ju.tiflod in aotlhiR iwido the award 
OGlMt. IW 150 [•.n.U. 1908. HBP.W.H. 1008 

(S) When not proper. 

(а) An objection that mi award Ik aRahwt tho written afatomont of the defend. 

ant JH not suffloiciit to set aside an awartl. 7 W E 28 V 

(б) -Nor ia a charge of partiality on tho ground that an arbitrator i« a ralatin 

of a party. 03 W.E. 447 ; 7 A. 378 - 6 A.W.N. 13. «w»tiw 
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3.—* ‘No award shall be set aside^*—{Concluded), 

{r) Nor a'l objection that tho arbitrators rcoeivod and docidod tho case on evi- 
donoo not strictly legal. 4 G. 231 ; 11 M. 85. X 

(d) Nor an objootion that a party, through tho fault of his agent, was ignor- 
ant of tho procGodings before the arbitrators. 1 Tay. and Bell, 41. Y 

• {<*} An award of tho arbitrators should not bo set aside lightly or for a meroly 

formal defect, whore tho parties had consented to abide by their deci- 
sion. 65 P.R. 1899. “ Z 

(/) Whore there was no illegality on tho face of an award, a Court was not justi- 
fied in sotting it aside and determining to proceed with tho suit. 2 
A. 118. A 

(0) An award cannot bo sot aside on tho ground that tho arbitrators proceeded 

on an ignorance of law. 47 P.R. 1867 ; 29 0. 167 = 6 C.W.N. 226 = 29 
I.A. 51. B 

{h) Or on tho ground that the arbitrator of one of tho parties was absent. 
(1880) S. 0. Part X, No. 15. C 

(1) A party appointing an arbitrator with full knowledge of his connection with 

tho Rubjoot-inatter cannot object to tho award of tho arbitrator on tho 
ground of that connection. 2 G.B.R. (1897-1901), p. 8. D 

(j) Whoro, notwithstanding that some witnossos wore examined by some arbi- 
trators in tho ab^onoo of tho others, a party took part in tho procoodings, 
such conduct on his part amounted to a waiver of tho irregularity in 
tho proooduro, 2 U.B.R. (1897-1901), p. 21. E 

(4) Appeal against order. 

No appeal lios against an order sotting aside an award, 28 A. 408 = A.W.N. 
(1906), 64 = 3 A.L.J. 168; emtra^ if tho order procoodod on ground not 
contomplatod by this section. A. W.N. (1908), 242=5 A.L.J. CU = 4 
M.L.T. 400, P 

•s^.— ‘ ‘ Except on one of the following grounds.** 

(1) Nature of objections. 

(a) Tho parties to a reforonco aro bound by tho result of tho arbitration, in tho 
absonoo of proof that tho award is open to just exceptions . 130 P.R. 
1888. G 

' (5) A Court should not onquiro into objections to tho filing of an award other 

than those mentioned in this schedule. 21 P.R, 1898. H 

(2) Proof of objections. 

More allegation that tho consent to an agreement to rofor to arbitration had 
been obtained by fraud and miaropresontation is not a sufficient cause 
for not filing tho agreement; tho allegation must be proved. 49 
P.R. 1893. ‘ I 


Misconduct*^ 

(1) Meaning of the term. 

The term “ misconduct ” does not necessarily imply corruption’ ^ 7 O.W.N. 
546» 80 0.897. * * ^ 
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S. — “M iscondact {Continued) . 

(si) What is misconduct— Examples. 

(a) Wboro a witnoss was oxaixdiiod by Homo of the arbitratorn, anti HulwoqnonUy 

all of thorn rofused to examine the witness that had alreatly luum 
oxaminod, such refusal amounted to misconduct on their part. 
2 U.B.R. (1897-1001), p. 14. ^ K 

(b) So is failure to give an opportunity to a party for proving his contention. 

9 A.W.N. 124. ‘ li 

(c) An arbitrator is bound to examine all the witnesses produced boforo him, 

and a refusal to do so is misconduct on liis part. 68 P.B. 1889. U 

(t?) So is a refusal on the part of tho arbitrators to amend an award nnnittod to 
them for roconsidoratiou on tho ground of illegality. 101 IMi. 
1808. N 

(e) An allegation that certain arbitrators wore not present at tho time tho 
award was made and did not sign tho award, though it purported to 
have boon signed also by thorn, is a ohargo of nusoouduct* 29 0, 

30. 0 

(/) Whoro an arbitrator oinittod to disclose tho fact that ho was eonsultod, 
ongagod or retained by a party to tho proceedings before him, such 
omission amounted to misconduct on his part. 2 U.B.U, (1897-1901), 
p. IS. p 

(3) What is not misconduct. 

(u) Inattention or delay on tho part of tho arlntrators does not amomit to 
misconduct. 41 IMt. 1876. Q 

{b) Nor does open disregard of proved law or custom. 12 lMt.l8GD. R 

(c) Whoro, in a dispute betwoon tho moiubors of a family as to tho division 

among thorn of tho family proportios, an arbitrator was solootod by 

reason of his ktiowlodgo of tho oiroumstauoos of tho family, a decision 
of tho arbitrator giving offoot to what he oonooivod to bo tUo intention 
of tho father of tho parties was not bad for misconduct. 70 P. it. 
1891. g 

(d) Whoroall tho disputed matters between tho parties wore decided by tho 

arbitrators at sittings, when all woro present, tho fhot that one of 
them did not attend some of thoir sittings, when no businosa of a dis- 
puted charaotor was gone into, could not amount to mieoonduot. 2 

OX J. 61. ^ 

(4) Enquiry into charge of migoonduet. 

When a charge of corruption or misconduct is brought against an arbitrator or 
umpire, the Court should make a full enquiry into the matter, 3 A. 
H.0. 241 ; and record its opinion as to tho truth or otherwise of the 
allegation. 12 P.B. 1809. 0 

(6) Misoonduot sufficient to set aside award. 

In order that a Court may set aside an award on the ground of misconduct, 
the misconduct charged must amount to corruption or fraud Or some^ 

thingfromwMohoorrupfcimorteudmightbei^^ 2 aF.Ii.B. 

m t 
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5*—*^ Misconduct **— (Concluded), 

(6) Charge of misconduct— Action against party. 

No action for damages would lie against a party for imputing corruption to the 
arbitrators appointed in a suit, though the charge was false and un- 
founded and made from express malice. 16 P.E. 1879. W 

(7) Appeal on ground of misconduct. 

No appeal lies against a decree on judgment in accordance with an award, on 
the solo ground that the arbitrator had been guilty of misconduct. 
29 A. 457 = A.W.N. (1907), 117=4 A.LJ. 455. X 

(8) Appellate Court-Plea of corruption rejected by first Court. 

A plea of corruption of arbitrators rejected by the Court of first instance cannot 
be taken up by the Appellate Court. C.C.'s S C., 18th June 1864 
(O.C,). Y 

(9) Revision of order setting aside award. 

(a) An order sotting aside an award on the ground of the arbitrators’ miscon- 

duct is not subject to revision. 4 Bom. L.R. 267 = 26 B. 551. 55 

(b) Whore a subordinate Court erroneously sots aside an award on the ground 

of misconduct of tho arbitrators, the Court cannot be considered to 
have acted illegally in tho exercise of its jurisdiction, so as to justify 
intorferonce in revision. 7 C.W.N. 545 = 30 0. 397. A 

Award, .being otherwise invaiid.*' 

(1) Award when not valid. • 

(а) An award made on evidence recorded by the umpire alone, the arbitrators 

not attending any of the sittings, is not valid. 1 O.C. 181. B 

(б) An award in excess of^authority is not valid. 6 C.P.L.R. 95. C 

(c) Whore the plaintifi and only one of the defendants consented to arbitration, 

and the arbitrators passed an award against all tho defendants, tho 
award >vas illegal, and the Court was wrong in adopting it, by striking 
out tho name of tho non-consenting defendant. 8 P.R. 1872. I) 

(d) Where tho object of a reference was that certain accounts should be exa- 

mined by tho arbitrators, an award arrived at without such examina- 
tion was not valid. 6 P.R. 1876. E 

( 0 ) An award made by arbitrators, who were unwilling to act, was not valid. 

4 A.W.N. 209 ; 7 A. 20=4 A.W.N. 212. F 

if) An award purporting to be made by persons more than were addressed to in 
the order of referenoeis notvalid. 7 N.W.P* 867. G 

(g) An award made without taking evidence, as required in the order of remis- 

sion, is not valid. 18 A.W.N. 45. H 

(h) Where an agreement to refer, contemplated that all tho arbitrators should 

take part in the decision of the case and one of the arbitrators did not 
join in the decision, the award was not binding on the parties. 55 P.R. 

1882. I 

(2) &vard vhen not invaUd. 

(a) An award was not bad, on the ground that two of the arbitrators ceased 
with the consent of the parties and argued the case before the other 
arbitrators, when there was provision in tho order of reference for the 
remaining arbitrators to proceed with the case during the absence of 
some of them. 9 0* 905 ; 12 O.L.B* 525« J 
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d.— Award. . ..being otherwise invaiid."^~-(ConcIudiu}), 

(/j) An award of ialukdars of Oudli not filcKl within mix mnnth.'> iifU^r thopiifisinj^ 
of the Oudh KstatetJ Act, IRfU), was not, un that account, invalid. 

C. S;i8-i2a t.A. Gl. 

(c) An award is not invalid, hocaust' the arbitrators adopted, as their di'cision 
the a: 4 roomont arrived at and siMUod by tlu‘ parties. 2*2 A. 20 
A.W.N. hi. 

{(i) Kor because it was in accordauiui with a eonipruinisi^ or a^^rt»emont beiwot'n 
the partii's. 5 A.W.N. ih \) ; 12 A.W.N. 70. M 

{c) Nor because the ariiitrator did not »dvo his n‘asons for his decision or iMiler 
into details. iG7 P.H. 1«8‘). N 

(/) In the aliscnce of any provision for c'onsultation iKitvvt^cn the arbitrators and 
umpire, an award is not invalid, nu'rely because that the uinpirt' <lid 
not confer with the arbitrators. 0 IMt. IHdl. 0 

{(f) Where an award was remitted as beinj^ iiuannplt'te and the arbitrators (lied 
111 second award after making tlic inve.stigMtions directed liy the ('(»nrt, 
the second awwl could not Ih* considered a nullity, inendy lu'cause it 
diffored from tho first. 50 V.H. 1881). F 

(/i) Where it was provided that tlu? di'cision of the arbitrators should rest with 
the majority, an award arrived at l>y the majority was net invalid 
merely on the groiuitl that the dissenting arbitrator did not r(‘cord his 
separate opinion. 112 P,H. 1885. Q 

7 . Where an award become/s void* 

Maintenance of separate suit. 

(<7.) Whore an award is declared void, a regular suit to ernfm^ee svich award is 
not mamtai liable. 10 P.H. 11)07 40 P.lj.li. 1007. R 

(6) An award, a portion of which dtMiling with matters Iw.ond the jurisdietion 
of the Civil Court being incapable of onforeoment as a whole, does not 
bar a suit, in respect of the matter contained in it, cognizable liy the 
Civil Court. 6G V.n. 18B0. ‘ S 

Miscellaneous. 

(1) A Court should not adjourn a case for objoctions, when lioth ptirtios 

express their aceeptanco of an award. 15 P.H, 1800. T 

(2) A party cannot take advantage of an irregularity oonimittod by the Court 

at his instance, 16 P.H. 1809. • U 

(8) An aoquiosconco in the proceedings of the Court after sotting asitlc tlie 
award will prevent a party from insisting upon tho award. 117 P.lt. 
187G. V 

(4) Where both the parties to a suit agreed to bo hound by tho dooislon of 
tho Court passed after inspooting the site in dispute and ox<>mining 
tho documents filod by them, a dooroe passed by tho Court after com- 
plying with those oonditioim was not appealable, as the Court was 
constituted an arbitrator by oonsentof lioth tho parties, 20 Iil. 76.W 
(6) An objection that some of tho arbitrators did not take part in tho arbitm-r 
tion procoedings cannot be taken for tho first time in tho High Court. 
22 A.W.N. 196. X 

. (6) A suit is not maintainable to set aside an award of the arbitrators 

appointed by a Revenue offioer under the Punjab Land Bevenuo Act, 
1SS7. 52P3..1§p8, , . ; , f 
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16 * (1) .Whero the Court sees no cause to remit the award or 
Judgment to bo of the matters referred to arbitration for re- 

ticcoiding to award, consideration in manner aforesaid, and no appli-' 

cation has been made to set aside the award, or the Court has refus- 
ed such application, ^ the Court shall, after the time for making 
sdc]i application has expired, 2 proceed to profiounce judgment ac- 
cording to the award. ^ 

(2) Upon the judgment so pronounced a decree shall follow, ^ 
and no appeal shall lie from such decree except in so far as the 
decree is in excess of, or not in accordance with, the award. • 

(Notes). 

Old Act. 

This corresponds to old S. 622. 

Coart has refused such application. ** 

(1) Rejection of improper award. 

All award purporting to bo the act of a cortahi iiumbor of arbitrators, if ten- 
dered to 1)0 filed a.M tho award of all tho arbitrators, should bo rejected. 
U.B.n. (1892-1890), 270. Z 

(2) Validity of decree passed i/7ithout enquiring into objections to award. 

Whoro ii docreo was passed on an award, without enquiring into tho objootion 
to tho award on tho ground of inisoouduct of tbo arbitrators, tho suit 
was romaudod for passing a froah judgment after enquiring into tho 
objoctiou. 184 P.B. 1882. A 

2,^** After the time — has expired.*^ 

Remedy in case of insufficient time being allowed. 

Whoro, iuKtead of ton days, only a few hours wore allowed for objooting to an 
award, tho proper romody for tho aggriovod party was a review of tho 
judgment on tho award. 8 M. 69. B 

Pronounce Judgment according to the award:' 

Judgment on award— Validity of . 

In tbo absonoo of grounds to set aside an award, a Gonrt is bound to deliver 
judgment in aceordanco with tho award, 4 O.G. 82 ; S.J.L.H. 802 ; 
and should not modify it in any way. 2 N.W.P. 150. But a judg- 
ment passed on an award not in acoordauoo with tho agroomout to 
rofor cannot bo uphold. 8 P.B. 1888. C 

decree shall follow." 

(1) Nature of decree. 

Whoro an award directed tho realization of tho amount duo to tho plaintiff by 
sale of tho property holonging to the dofundant, tho Gourt had no 
jurisdiotion to pass a personal docroo against tho dcfoudaiit. 89 P.B. 
1878. 0 

(2) Effect of decree. 

A docroo in terms of an award is not a private alienation. 4 A, 219 (p. 226). E 
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No appeal shall lie from such decree > ' * 

A,— Appeal from decrees. 

(1) Appeal does not lie. 

(а) No appeal lies from a deeroo strictly following an award. 17 W.R, HO ; 12 

W.B. 85 ; 8 B.L.B. 310, note ; 5 M.TBO.U. 404 ; 21 M. *105 ; or pass- 
ed in accordance with a revised award, 4 M.L.T. 328 --18 IM.LJ. 
485 ; though the award was made witliout the intervention of Court. 
10 O.W.N. 001 — 2 G.L.J. 163; the question of validity or otherwise 
of the award is immatorial. S3 0. 809, F 

(б) Whoro a docroe has boon passed on an award, no appeal lies ngainst tho 

docroo, except in so far as the docroo may bo in excess t f or not in accord- 
^ ance with tho award, 6 O.W.N. 220^*1 Bom. Jj.H. 101 ==*29 C C7. 1 

I.A. 6 =51; 74 P.B. 1894 ; 26 P.B. 1902; 6 0.0. 13; or unless tho 
award is illegal ab initio, 29 B. 286. G 

(0) No appeal lies from a docroo on an award, on the ground of error of law in 

tho award, 6 O.W.N. 22C=:*29 0. 1G7 *• 4 Bom, L.B. 101*^-29 I.A. 61 ; 
in tho absonoo of proof that tho award is illegal. 29 IJ. 286. H 

(d) This section does not allow an appeal on tho ground that tho judgment is 

in OXOG8B of tho award, but only on tho ground that tho docroo is so. 
8 C.L.J. 476, t 

(e) An award ombodying tho result of a sottlemout cumo to by tho parties is 

not invalid, and no appeal lies against the docroo passed on that 
award. 22 A. 224 ; 6 A.W.N. 269, . J 

if) No appeal lies from a docroo passed in acoordanoo with an award, aftor prov- 
ing tho objections thereto, 17 P.U. 1883 ; on tho solo ground that 
tho arbitrator was guilty of misconduct, A.W.N. (1907), 117 » 4 
A.L.J. 466 «29 A. 467; 8 O.W.N. 916; nor can a revision Court inter- 
fere with tho decision. 88 B.K. 1902. K 

(g) Whoro, in a suit, one of tho defendants alone appeared and the others did 

not ontor any appoaranoo at all, no appeal lay against a docroe passed 
on an award on a raforenoe by tho parties who appeared, on tho 
ground that there was no legal and valid award, inasmuch as all tho 
parties did not join in tho roforonoo. 88 C, 899. L 

(h) No appeal lies from a deoroo on an award on the ground of tho irregularities 

in tho prooeduro of tho arbitrators whoro tho irrogularitios arc not 
such as to render tho award no award in law. 18 A, 414 « 16 A.W.N. 
116. M 

(1) Nor on tho ground that tho arbitrator did not consider the ploa of limita- 

tion. 12 A,W.N, 151 ; 1 A.W.N, 17. H 

(j) No appeal lies from a dooreo strictly in acoordanoo with an award, on tho 
ground that tho arbitrator had exoooded his power or that tho award 
was submitted after tho expiry of the time fixed for its delivery* 6 
A.W.N. 161, 0 

(&) Whoro the arbitrators applied to the Court for an expression of its opinion 
on the burden of proof in tho case, and the conduct of tho arMtiators 
in this particular case was not objected to in the Court of first ins^ 
tanoe, no appeal lay from a decree on the award of the arbltratots- 
merely because the Court gave its opinion on the qpm^km pxit in the, 
speoial case. 56 P.B. 1889. F 
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No appeal shalUie from such decree^’ — {Oontimbed). 

A.— Appeal from decrees— (Continued). 

(2) An appeal lies on the following grounds. 

(d) That the reference was illegal and, in consequence, the award was void. 

2G M. 47. Q 

' (2>) That there was no real agreement to refer to arbitrators and consequently 

there was no legal award. 134 P.R. 1888. R 

(c) That the consent of all the parties to the suit was not obtained to the 

reference. 4 P.R. 1882 ; 33 P.R. 1881 ; 170 P.R. 1883 ; 9 O.W.K. 
873. S 

(d) That there was no award in law or in fact. 6 A. 174 = 4 A.W.N. 15 ; 8 A. 

G4 = C A.W.N. 2 ; 23 A.W.N. 159 ; 29 A. 42G = A.W.N. (1907), 115 ; 

20 0. 355. T 

(e) That the award was too indefimto to bo capable of execution. 70 P.R. 

1881 ; 47 P.R. 1883. U 

(/) That the award determined matters not in accordance with the order of 
reference. 70 P.R. 1881. Y 

(g) That the award was made after the expiry of the time fixed by the Court. 

2 N.L.R. 81. W 

(fe) That the judgment was not in accordance with law. 2 U.B.R. (1897-1901), 
p. 290. X 

(i) That the judgmonf was passed before the expiry of the time allowed for an 

application to sot aside the award. 48 P.R. 1882, Y 

(j) That the deoroc was not in accordance with the award. 60 P.R. 1896 ; 8 A. 

449«6 A.WN. 210. Z 

(k) That the decree was passed before the expiry of the time 'allowed for taking 

objections to the award. 4 A,L.J. 460 « A.W.N. (1907), 184 = 29 A. 
684. A 

(l) That the decree varied the award. 7 N.W.P. 30 ; 23 W.R. 105. B 

(w) That there was misconduct on the part of the arbitrators. 2 O.L.J. 61 (66). C 

(n) That an arbitrator was a debtor of a party, and the fact was not disclosed 

to the other party. 26 0. 767. D 

(o) That the arbitrator was the retained pleader of a party and the fact was not 

disclosed before the appointment. 26 C. 141. B 

(p) That the lower Court committed an error in procedure or misused the ' 

jurisdiction prescribed by the Code. 89 P.R. 1902. F 

(8) Betermluatlou of c^ueatlou of appeal. 

The question whether an appeal lies against a decree made in accordance with 
an award depends upon whether the award itself is valid and legal. 
An appeal lies if the award is not legal. 88 0. 498, G 

(4) Second appeal. 

(а) When an appeal is not allowed, a second appeal does not lie. 6 O.W.N. 

614. H 

(б) Where an Appellate Court reversed the decree of the first Court and passed 

a decree in accordance with an award of arbitration in the suit, no 
appeal lay from the decree of the Appellate Court. 25 P.L.R. 1906 ; 
see, also, 26 P.R. 1890 ; contra, 8 O.W.N. 890. I 


163 
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J . — ** No appeal shall lie from such decree** — (Qontinmd). 

A,-— Appeal from decrees— (Comlmlcd), 

(c) The objeetiou that* an award was conlirined in Uic abseueo of the appellant 
could not be taken in second appeal, when n<»t urged in the first 
Appellate Court. 50 IMt. 1881. J 

(5) Finality of award and decree thereon. 

(а) A decree on an award cannot bu sot aside by a party, who had been served 

with a notice to fik‘ objectionH to the award and who chose to remain 
c.vpartL\ OBIbH. lUOO. K 

( б ) When a decroo has Ijoen piissed on an award, innther the dt'cree nor the 

award can be modified afterwards. 17 B. (557 ; IB B. 496. I 4 

(e) When a person ac(‘.cpts benefits from an award, he. cannot afterwards im- 
peach it. 24 A. 104. M 

(rf) Thofiniility prescribed to an award applies only when it is regularly and 
properly arrived at. 184 IMl. IBBH. N 

B.— Appeal from orders. 

(1) An appeal lies in the following cases. 

(a) Order dirceting an award to be fib'd. 83 G. 757. 0 

(b) Order refusing to file an award made without the intervention of Court. 

2 O.L.J. 80. P 

(c) Order in execution of a decree, though pawiod on an award. 13 W.R. 62.Q 

(2) Appeal does not lie, 

No appeal lies from an order setting aside an award. A.W.N. (1000), 04 « 

8 A.L.J. 10B..2HA. 408. R 

C. -Appellate Court -Power of. 

(1) An apptdlate Court cannot enkn* into the ({uestion of tho corruption or 

misconduct of an arbitrator, merely Injcauso ho has doHverod an 
award, which includes ati adjudication on a matter not submittod to 
him. 18 P.R. 1906. S 

(2) Nor into tho allogations of miHComluet which had boon hoard and disposed 

of by tho Court of first instance. 107 P.E. IH89. T 

( 8 ) Where tho Court which roforrod a tmsc to arbitration sets asido an awards 
tho Appellato Court has no jurisdiction to pass a docroo in tonns of 
tho award. 4 A.L.J, 266^^ A.W.N. (1907), 1X0. U 

(4) Where tho Court of first instance diaposod of a suit on tho merits after 
setting aside an award, the Appellate Court, if oonvinood that tho 
award was sot aside on insuffioiout grounds, could restore tho award 
and pass judgment aooordittg to it. 72 P.B. 1881. IT 

D.— Revision. 

(X) A reylslon lies on the following grounds. 

(a) That the Court had no jurisdiction to try the case in which the award 

was given. 8 M. 285. W 

(b) That the Court appointed the arbitrators without Jurisdiotion. 6 M. 4tl4.X 
( 0 ) That notice of the fOing of the award was not given to the parties. 20 A. 

XSA.WJ:r.X 82 . * t 
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5 . — ** No appeal shall he from such decree " — [Conchided), 
D»—U.ev\sion—{Cojicluded) , 

(2) Reyision does not lie. 

(cl) No revision lies from an order setting aside an award on the ground of the 
arbitrator’s misconduct. 26 B. 651. Z 

(b) A Court of revision will not interfere with the adjudication of the Court of 

first instance on the question of objection to an award, merely on the 
ground that the adjudication was erroneous. 6S P.R. 1889. A 

(c) Where an award embodying matters not referred to was delivered and a 

decree was passed i\i accordance with the award, the Chief Court had 
no power to interfere in revision. 63 P.L.R. 1905 = 41 P.R, 1906. B 

E. —Miscellaneous. 

(1) The rules regarding arbitration govern an award by the ecclesiastical 


authorities on a secular matter. U.B.R. (1892-1896), p. 11. C 

(2) It is necessary that notice should bo given to the parties, before filing an 

award in its final shape, after reconsideration by the arbitrators, 2 
U.B.R. (1897-1901), 24. D 

(3) Referees for purpose of valuation arc not arbitrators. 28 C. 115 = 6 

O.W.N, 242. E 


(4) A judgiuent and decree passed in accordance with an award will bar a 
Hubsequeut su*4 in respect of the same matter. 21 B. 4C5 ; 7 C. 727. P 

Order of reference on agreements to refer. 

n. (1) Where any persons agree ^ in writing 2 that any differ- 
Appiioation to file encc between them shall be referred to arbitra- 

toSrto*arWt“‘ agreement, or any of 

tion. them, may apply 3 to any Court having jurisdic- 

tion in the matter to which the agreement relates, that the agree- 
ment be tiled in Court. 

(2) The application shall be in writing and shall be numbered 
and registered as a suit between one or more of the parties inter- 
ested or claiming to be interested as plaintiff or plaintiffs, and the 
others or other of them as defendants or defendant if the application 
has been presented by all the parties, or, if otherwise, between the 
applicant as plaintiff and the other parties as defendants. 

(3) On such application being made, the Court shall direct 
notice thereof to be given to all the parties to the agreement, other 
than the applicants, requiring such parties to show cause, within 
the time specified in the notice, why the agreement shoxrld not be 
filed. 

(4) Where no sufficient cause is shown, the Court ^hall order 
the agreement to be filed, ^ and shall make an ordei; of reference to 
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the arbitrator api)()intc(l in accordance with the ])rovisionK of the 
agreement or, if tlicre is no such provision and tlio parties cann{)t 
agree, the Court may appoint an arbitratoi'.® 

(Note s). 

Old Act. 

Thirt coi’rcHpondrt to old S. 52iJ. 

I, ^‘^Where any persons agree ^ ** 

(1) Agreement must name arbitrators. 

An agrooinont to refer must name tho arbitratorn. 20 B. 2U2. 0 

(2) Agreement how far binding. 

An agroeinont to refer is binding on fehepartitm, whether it ik filed in (Jourtor 
not, and, if made in a j)onding suit, bars the continuance of the suit 
by the Court. 27 A. 53. H 

(3) Agreement— Arbitration in suit* 

The more fact that litigants agree to refer matters itj dispute to a private arbi- 
tration does not make that arbitration an arbitn^tion in tho suit, 
unless there Is an order of roferoneo. B Bom, L.E. 777. I 

(4) Agreement, revocation of. 

(а) A reference to arbitmfcion without the intervention of Court cannot be 

revoked, 4 0.C. 17. J 

(б) A telegram for stay of proceedings does not aiJiount to a revocation of tho 

arbitrator’s authority. 2 C. 445. K 

Agreement in writing,** 

Agreement to refer to be in writing. 

This Boobion applies only whore the agroomonb to refer to arbitration is in 
writing. 30 0. 218. h 

J. — The parties . . . . may appiy* ** 

( 1 ) When legal nepresentative may enforoe eontraot to refer* 

Where the right dealt with in a rofernnoo survives on the death of a party, the 
legal reprosentativo of the party oan enforce a contraot to refer to 
arbitration. 27 M. 112. H 

(2) Failure to Ale agreement— Effect on pending suit 

Where a long time was allowed to elapse, without either party taking any 
steps to carry out an agreement to refer to arbitration, one of the 
parties was not debarred from proeecniing his suit. 1 N. W.P. 252. H 

($) Oouvt to Inquire Into factnm of reference* 

Ppon an apphoation made to it, a Cburt has power and is bound to haquir# 
. the queslksa ^edtether the 1^ 
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Court shall order the agreement to be filed^ 

(1) Court shoulcl file. 

A Court is bound, on tbo application of one of tbo parties, to file a voluntary 
submission to arbitration, and cannot permit tho other party to with- 
draw from it arbitrarily and without good reason. 80 P.E. 1870. P 

(2) 'Court may file. 

A general agreement to refer future differences to arbitration may be filed in 
Court. 20 B. 232. Q 

(3) Court cannot file. 

An agreement to refer to arbitration, which includes matters beyond tho 
jurisdiction of the Civil Court, cannot be filed in Court, unless the 
parties agree to do so with tho view of proceeding with the reference. 

6 P.R. 1883. R 

(4) Court when may set aside. 

An agreement to refer to arliitration might bo sot aside on the ground of mis- 
take by the parties but an award cannot be so sot aside. 8 C.P.L.R. 
89. S 

(5) Appeal lies from an order refusing to file. 

An — an agreement to refer to arbitration. 11 O.C. IIG ; 89 P.R. 1901 ; 
contra, 5 A.H.C. 179 ; 3 A. 427 ; 5 A. 333 = 3 A.W.N. 56 ; 6 A. 186 ; 

3 M.H.O. 183. * T 

(0) Appeal does not lie from order disallowing objection. 

No appeal lies from an order disallowing an objection to the validity of a 
Rubmission to arbitration. U,B,R. (1906), Civil Procedure, 52. U 

Court may appoint an arbitrator.** 

Appointment of successor to arbitrator. 

Tho Court should hoar tho parties when appointing a successor to an arbi- 
trator, who has declined to act. 17 0. 200. Y 

Msicellaneotis. • 

(1) Reference to effect partltlon'-^Order for sale, validity of. 

Where a reforonoo empowered tho arbitrators to make a partition, the Court 
could not order sale of the property though the award contained a 
recommendation to that effect. 8 O.L.R. 367. W 

(2) Filing of award. 

An award should be filed, though tho reforenoe was also at the instance of 
persons not parties to the stxit. 4 B. 1. X 

18 . Where any party to any agreement to refer to arbitration, 
Siiiy of suit wliew ot any person claiming under him, institutes any 
to^ ^ against any other party to the agreement, 
bitcatioa. or any person claiming under him, in respect of 

any matter agreed to be referred, any party to such suit may, at the 
earliest possible opportunity and in all cases where issues are set- 
tled at or before snbh settlement, apply to the Court to stay the 
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suit ; and the Court, is satished that there is no sufficient reason 
why the matter should not be referred in accordance with the 
agreement to refer to arbitration, and that the applicant was, at ithe 
time when the suit was instituted and still remains, ready and 
willing to do all things necessary to the proper conduct of the 
arbitration, may make an order staying the suit. 

(Notes). 

Old Aot. 

TbiH is a tiow provision. 

Where any party to any agreements . , . institutes any suit** 

(1) Private award bar to suit. 

A privalo award in a bar io a suit in rospoc.t of the Hiuno mattor. *2 Agra Hop, 
A.O. 224 ; P,U. XfiBH ; 113 1».H. IB90. Y 

(2) Reference bar to further progress of suit. 

Whoro, during the i)ondoiu*y of a Kuit, tho parlios, without the intorvcnition of 
Court, roforred tho matter in dispute to arbitration, tho rf'foronoe was 
a bar to tho furtlmr hoaring of tho suit. 4 A. 540 -2 A.W.N. 135. Z 

(3) Infructuous arbitration not bar to suit. 

Whoro, iia contomplation of a roferonce to arbitration, tho partios agnmd to 
withdraw a suit, and tho arlntratTon liooamo itifruotuous in con- 
w'quonco of tho ariatratorR doclining to give a docision, thoro i« 
nothing to prevent the iimtitution of a fresh suit in rospnot of thb 
same causo of action. 2 II.H.R, (18074001), p. 280. A 

(4) Agreement to refer not made rule of Court* effect of. 

An agreomont to refer, made out of Court during the pendency of a suit and 
not made a rule of Court, is not a bar to tht‘ further progress of the 
suit, in tho aiisonec of a distiut't agrtKjniont iMitwecn tho jjarties that 
tho pending suit should be ahandom'd. 130 P.H. 1R82, B 

19 . Tho foregoing provision, so far as they are consistent with 
_ . . anv agreoinont filed under paragraph 17, shall be 

ProvisionK appli- ‘ 

cable to ptoooodinRs applicable Mo all proceedings under the order of 

under paragraph 17. |.efei-euco made by the Court under that paragraph 

and to the award and to the decree following thereon. 

(Notes). 

Old Act. 

This oorroRponds to old S. 524. 

l.—**The toilowing provisions * . . sShmii be appilcable. ** 

(1) Court to conform to agreement 

A Court should not act inoonRUtently with an agroemont to rofer in respect of 
* any special provision on tho subject. 17 H. 498. C 

(2) Court to set aside award for mlsoonduci 

Th(mgh a submission to arbitration oontains a provision that the award should 
be aooepted as jdnal, the award may be set aside lor tnusoonduot of the 
iVJWtrators. jp 
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Arbitratmi without the intervention of a Court. 

20 . (1) Where any matter has been referred to arbitration 
Piling award in without the intervention of a Court ^ and an award 

Sbtotion “wHhout thereon, 2 any person interested 

injtorvontion of in the award may apply 8 to any Court having 
jurisdiction over the subject-matter of the award 
that the award be field in Court. 


(2) The application shall be in writing and shall be numbered 
and registered as a suit between the applicant as plaintiff and the 
other parties as defendants. 

(3) The Court shall direct notice to be given to the parties to 
the arbitration, other than the applicant, requiring them to show 
cause, within a timo specified,^ why the award should not be 
filed. 6 


(Note s). 

Old Act. 

Thi«*corrosponds to old S. 625. 

Whore any matter has been referred, . ,, Court, 

(1) Agreement to refer— Writing, necessity for. 

An agroomont to rofor nocd not bo reduced to writing. 18 W.R. 633 ; W.K. 
(1864), 76. E 

(2) Ouardian cannot refer. 

In ponding suit, a guardian cannot refer to arbitration without the leave of the 
Court. 24 M. 826. F 

(8) Pactum of reference, determination of. • 

The question whether a certain matter had boon referred to arbitration and an 
award had been made thereon ought to be decided by the Court to 
which the application for filing the award was made. 29 B. 621-7 
Bom. L.R. 644 ; when it is disputed by any party, 17 A. 21 ; 28 A. 
621 ; 20 M. 89 ; contra, the matter must bo loft to a regular suit. 9 
B. 264 ; 20 B. 696. G 

2,^** An award has been made thereon^** 

(1) What is not award. 

Valuation arrived at by valuers, 80 0. 881 ; or a recommendation of a sohition 
of the matters in dispute, is not an award. 11 0# 866. H 

(2) Award relating to property outside Court’s Jurisdiction. 

Where the submission to arbitration as well as the making of the award took 
place within the jurisdiction of the Court, it did not matter that the 
award related to property, part of which was outside the Court's 
jurisdiction. 24 M. 81. I 
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Z— ‘Mil award has been made thereom**--(Co)icluM), 

(3) Award on reference in criminal proceedings. 

An award inadti upon a ivConniro in crnninal pi’octH'dingH ha>* tho Kanu* (‘ffoct 
as an award madt' on ivtoronco iindvil V> A.W.N. l.SS, J 

(4) Award made after receipt of notice of revocation. 

An award mado by tiio arbitrator aftor rnf(dpt of noti(*o of r<*vo<iation» given on 
valid grounds, is invalid on the gnnind of jutlioial niist'onduot and 
cannot be onforeod by suit. ‘i*J Cb ii78* K 

(6) Necessity for enforcement of award. 

Where an award is valid, it is operative ovtiu though neither party has nought 
to (Miforco it by regular suit or l»y the HUinmary proceduto. 33 (b H8l 
-4 O.L.J. Ifri; 7 0.0. 8(M); it is not iuuu‘Ksary that the award Hhould 
be made a rule of Court. C A. 28 8 A.W.N. 237 4 A.W.N. MH ; 12 
A.W.N, 288. h 

(f)) Power of Court to remit or amend award* 

A Court has no power to aintmd <»• remit for riuionsidoration an aw«ird made 
without the intervention of Court. 27 A. 62d A.W.N. (IU05), 88 2 
A Ij.J. 410. M 

(7) Plea of limitation when reference falls through. 

A ploa of limitation can be rafked when a roftfl’nnco to arbitration falln through. 
3N.W,Ibl77. H 

3,—** Any person inierested . . ..may apply* ** 

(1) Mode of enforcement of award. 

(rt) I^roeeedingH dcHcrilwd as a suit and registi'red as Hueh must bo taken, in 
order to bring the award under the cogjiizatioo of the Court. 6 C.W.N. 
220-29 0.187, 0 

(t>) Where Hudloient oauKo k Khown why an award should not be filed, the party 
conefjrnod mast be loft to bring a regular suit for the enforcement of 
the award. 1 A, 160. ]p 

(2) Who may apply. 

Any person intoreHted in an award, though not a ptirty to the roferenoo, may 
apply to have tho awanl filed in Court. 6 W.R* 123 ; but a stranger 
to a Rubmitwion to an arbitratioti cannot take advantage of the points 
favourable to him in the award. 2 A, 809 ; 6 A. 822. Q 

(8) Court to receive application. 

A Court of Small Causes in tho mofussll has a right to reoelve an application 
to flic a private award, provided the subjeot*matter Is otherwise 
oogniatoble by it. 1 B.L.R.A.O. 48-10 W.R. 85 1 10 Bom. H.O* 54.R 

(i) Pom oC application. 

An appUoation to fde an award may be made without any valuation of suit. 
U W.B. 265* i 

(5) j^cet award. 



^nd Sch.l 


ABBITRATIONi 


12S9 


3.— ** Any person interested — may appty ^^ — (Concluded), 

(C) Proof of objection to file awards. 

The party opposing the filing of an award must adduce evidence in support of 
his objection. 8 A, 34.0 = 6 A.W.N. 107. U 

(7) Withdrawal of applicant. 

An applicant for filing an award in Court can, at any stage of the hearing prior 
to the delivery of judgment and preparation of the decree, withdraw 
from the proceedings. 31 0. 516. Y 

(8) Application re award determining extraneous matters. 

An application to file a private award determining matters not referred to can- 
not bo maintained. 3 A. 541. W 

(0) Distinction between granting and not granting application. 

The distinction between oases when an application to file an award is allowed 
and when it is not, is that, in the former, the Court shows itself satis- 
fied with the regularity of the submission to arbitration , and, in the 
latter, it does not. 10 O.W.N. 601. X 

Show cause within a time specified. ** 

Appeal for not allowing time to file objections. 

An appeal lies from a decree passed on an award, without allowing time to the 
parties to file objections thereto. 29 A. 584 = A.W.N. (1907), 184 = 4 
A.L.J. 460. . ^ Y 

5 . Why the award should not be filed.^* 

A.— Appealability of order re filing: of award. 

(X) Appeal lies. 

(a) An appeal lies from an order refusing to file an award made without the 

intervention of Court. 26 0. 757=2 O.W.N. 529 ; 27 M. 265 ; 29 M. 
803 ; 100 P.B. 1907 = 17 P.L.Jtt. 1908 ; but see 2 G.L.J. 142 ; A.W.N. 
(1907). 118 ; 28 A. 21 = A.W.N. (1905), 165-2 A.L.J. 460. Z 

(b) Whore an award is illegal ab initio^ an appeal lies from an order granting 

or refusing an application for filing tko award. 84 P.B. 1901. A 
(2) Appeal does not lie. 

No appeal lies from an order rejecting or dismissing an application to have an 
award filed in Court- 9 O.C. 205 ; 3 A. 427 = 1 A.W.N. 4 ; 6 A. 186 
= 4 A.W.N. 81; 26 A. 205; 2 A.L.J. 450=A.W.N. (1905), 165 = 28 
A. 21. B 

B.— Appealability of decree on award. 

Appeal does not lie. 

No appeal lies against a decree passed in aooordanoe with an award made with- 
out the intervention of Court- 11 O.W.N, 220. C 

21. (1) Where the Court is satisfied that the matter has been 
Filing and enforce- referred ‘ to arbitration and that an award has been 

ment of suoli award, made thereon, and where no ground such as is 

mentioned or referred to in paragraph 14 8 or paragraph 15 ^ is 
proved, ^ the Court shall order the award to be filed 6 and shfiH 
proceed to pronounce judgment ’’ according to the. award. 

161 c 
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(2) Upon the judgment so pronounced a decree shall follow,® and 

no appeal shall lie from such dccre(! ® except in so far as the decree 

is in excess of or not in acct)rdancc with the award. 

(Notes). 

Old Aot. 

This oorvospoiulw to old S. r>2(5. 

Where the Court is satisfied that the matter has been referred.** 

Objection as to factum of reference -Duty of Court* 

Where the tiling of a private award is ohjoctod to on the ground that there was 
no reforoiico to arbitration, the Court has power to dotormino tho 
gonuinoncHs of the reforonco and validity of tho award. IG M.L.J. 
474. It is hound to do so. VM P.E. 1H8B. 1> 

2.—*' An award has been made.** 

(1) Validity of award on reference by Hindu father. 

The father of a joint Hindu family has authuiity to roft^r to iirl>itratioti tho 
partition of the joint family property, and an award, when properly 
made, is binding on tho sons. ir> A. ‘iHl •*« M A.W.N. 60. £ 

(2) Award bar to suit* * ^ 

A private award is a bar to a suit upon tho same causo of action, 113 P.E, 
1890 : or in respect of the same matter. 18 C. 414 « 18 LA. 78. F 

(8) Award, construction of. 

In India, an award should Ikj construed in accordance with what may reason- 
ably be supposed, under the circumstances of tho ease, to have been 
tho intention of tho arbitrator, ‘iO A. 246. 0 

2 .— Qround mentioned or referred to in para* 

t 

Power of Court to amend or remit award. 

(«) A. Court hiw no powot to amend a private award or remit it tor ro-oon*ider- 
ation, but muHt either afBrm it in Ita entirety or wholly rojeot it. 
84 P.R. 1907; 10 B.H.C. 801 ; 0 B. 83 ; wo, alw, 37 A. 636- A.W.N. 
(1906), 86 - 3 A.L.ir. 416. H 

(6) An award cannot bo remitted for ru-oonaideration after judgment has been 
pasMd on it. 3 N.W.P. 386. I 

4.—" Qround moatioaed or roiorrod to in para, iS < " 

(1) Arbitrator not taking steps to secure attendaaoa at witnesses. 

An award made by a pri,«te aibitiator, without taking any steps to seoure tbs 
attendance of witnessw betcoe him, when he had undertaken to do so, 
is not vaUd. 2 U.B.R. (1897-1901), p. 4. g 

(2) Arbitrator exoeedlng powers given. 

Whili^e, ihi a Msteime wlthowt the totervankiom Qouit, the SAfStratm 
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4, Ground mentioned or referred to in para* 15’*--(Gonchtded). 

(3) Award deciding matters not ref erred to. 

Where a private award decides rights in respect of properties not included in 
the reference, the Court is bound to refuse to allow it to be filed. 29 
M. 303. L 

(4) * Award not determining matters referred to. 

An award which does not determine one of the principal subjects of dispute 
should not bo filed in Court. 6 B. C63. M 

5.“ ** Where no ground — is proved.*^ 

Necessity for proof of objections to filing of award. 

Where an objection was i-aised th«xt an award was sham and fraudulent, mean- 
ing thereby that there was corruption and misconduct on the part of 
the arbitrator, the Court was bound to investigate the objection, 7 
Bom. L.K.793; 17 A. 21 — 14 A.W.N. 187 ; there must bo proof of 
allegations made. 28 B. 287. N 

6. — Court shall order the award to he filed . '' 

Award providing compensation for seduction of girl. 

There being no authority for the view that arbitrators can take cognizance only 
of claims in respect of which the regular Courts will give relief, a 
Court can file an award providing for the payment of compensation 
for the soduotipu of a girl. U.B.B. (1908), 2nd Quarter, Civ. Pro. 19.0 

f 

f .— Court shaiJ . . . .pronounce Judgment " 

Oourt not to pass judgment before expiry of time fixed. 

A Court should not pass judgment on a private award before the expiry of the 
time fixed for filing objections. 2 N.W.P. 236. P 

decree shall follow.*’ 

(X) Decree In accordance with award. 

Whore a valid award is made without the intervention of Oourt, a decree should 
be passed in accordance with the a^yard, 4 0.0. 17 ; 6 O.G. 27 ; 14 
A.W.N. 88. 0 

(2) Ho deoj^ee on an indefinite award. 

A private award too indefinite cannot be converted into a decree under the 
provisions of the Code. 77 P.R. 1882. R 

(8) Objection to fom of suit not bar to passing of decree. 

An objeotiort to the form of a suit should not stand in the way of a deoroo being 
passed in terms of an award. ■ 6 K.W.P. 226. , S 

(4) Award executable only aifter decree. 

A private award becomes oapaHe 6i eaecution* only after the passing of a decree 
in aoootdanoe with it. 112 1870. . ; : . T 

p.— No appeal shdlUie from $mh decree.** 

A.- Appeal from decree. 

(1) Appeal lies. 

Where a decree on an award, instead of being drawn up speorfioally to terms ^<k'' 
the award, merely decrees to general terms the claim of one party qj? 
the othor, an appeal lies against the decree, 1$ A, 866«11 A.W.K. 
129, . U 
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appeal shall lie from such decree**-— {Conclude i). 

A. — Appeal from decree— (Co? 

(2) Appeal does not lie — Ke vision. 

An appeal does not lio from adoen'opasscul in aceordaueo with a ]>rivate award, 
emhoclying tho result of a suttiomont (iome to hy the parties* 22 A. 
224 ; or made a rule of Court, A.W.N. flJ)08), r>4 6 AJj.J. KiO - HO 
A. 151 ; or made after invi'stif^ation of objections to the filin#^ of tho 
award, 10 O.W.N. 001 ; 10 CAV.N. 000 ~H C.L.J. 100 HH C* 750 ; 11 
C.W.N. 220. Hut, the High (Vnirt can interfere in revision on its 
own motion. 10 CAV.N. 000 3 0, led. -150 00(1,750. Y 

B. -Appeal from orders* 

(1) Appeal from o r on petition to file award. 

An order granting or refusing an applieation tt> Ole a private award is appeal - 
able. 00 C. 757 0 C.h.d. 450 10 (bW.N. 000 ; 20M. 000 ; 2 C.C.J. 
80; H.H.R, II, 105, m/fm; 0 O.C. 205 ; 0 A. 427; 5 A. 000 0 
AAV.N. 50 ; U.B.U. (1005), C.I\ 40 ; 0 Agra 060 ; I A. 150. W 

(2) Appeal from order of reference. 

An urd(\r of reference upon an agroomunt to rtifer is not apjHmIahlo. 15 
AAV.N, 121. X 

C.— Rfevlslon. 

Order refusing to Hie award. 

Tho High Court can interfere in revision with an order of a suljordiimte 
Court refusing to file a private award, 8 Horn. L.H. 570; passed with* 
out hoiiring objoctionH to tho filing of the award. OH I M 4. R. 1000. Y 

D.— HlBcellaneous* 

(1) Applicability of corresponding provisions of old Code. 

Ss. 500 to 622 of the old Code applUid to arlutrations in a suit, 20 0. 700. Z 

» 

(2) Representation of minor party. 

In procecKlingH under this section, a minor pi^rty should la) perfectly represent- 
ed. 0 Bom. L.R. 289, A 

(8) Order refusing to Hie not resjadicataf 

An order refusing U) file a private award is not a deeision as to tho validity of 
tho award, so as to make the rule of ren jttdicaia applicable to it, 
70 P.R, 1891, B 

(4) Rflu^ty not to impeach award after accepting beneiiti therefrom. 

Where a pirty acts upon and accepts benofits from an award, ho cantiot 
impetich it. 24 A. 104 *21 A.W.N. 208. C 

(6) Suit to enforce or set aside award. 

A suit is maintainable to enforce as well m to sot aside a private award# 
2 U.B.R. (18974901), p. 10. B 

(6) Stdt on Award when not valid in law. 

Whore the arbitrators exceed their powers, a suit based u|>on tbelt award is 
nol^tetadnable. 7N,W,P,m * i 
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tain* wordT i°n °t7c thirty-seven words of section 21 

Spocifto Koliof Act, of the Specific Eelief Act, 1877 (I of 1877), shall 
not apply to any agreement to refer to arbitration, 
or to any award, to which the provisions of this schedule apply. i 

(Notes). 

Old Act. 

This IS a new provision. 

The last — shall not apply.*’ 

(1) Reference to arbitration. 

A roforonce to arbitration made during the pendency of a suit is not governed 
by S. 21 of the Specific Relief Act. 50 P.R. 1891. F 

(2) Suit on award. 

A suit on an award is not a suit for specific performance of a contract. 16 
C.P.L.R. 115. G 

23. The forms set forth in the Appendix, with such variations 
as the circumstances of each case require, shall 
Forms. be issued for the respective purposes therein 

mentioned. • 


Old Act. 

This provision is new. 


APPENDIX. 


No. 1. 

APPLICATION FOR AN ORDER OF REFERENCE. 


(Title of mit.) 


1. This suit is instituted for (state nature of claim). 

2. The matter in difference between the parties is (state ^natter of 

difference). . , ,,, , 

8. The applicants being all the parties interested have agreed that 
the matter in difference between them shall be referred to arbitration. 
i. The applicants therefore apply for an order of reference. 

A. B. 

0. n. 


Dated the day of 19 . 

Note.— I f the parties are agreed as to the arbitrators, it should be 

eo stated. • 
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No. 2. 

ORDER OP REFERENCE. 

(Tith of suit.) 

Upon reading tho application presented on tlio day pf 

19 it is ordered that tlio following ?natter in difToi'enco 

arising in this suit, namely . — 


be referred for determination to X and Y, or in case of their not agreeing 
then to tho determination of X, who is hereby Appointed to bo umpiit) : 
and such arbitrators are to make their award in writing on or before tho 
djiy of 19 , and in oaso of tlio said arbitrators 

not agreeing in an award the said unipiro is to make his award in writing 
within ^ months after tho time during whioh it is within tho 

power of tho arbitrators to make an award siiall have coasod. 

Liliorty to apply. 


Given under my hand and tho seal of tho Court, this 
day of 19 . 




No. 3. 

ORDER FOR APPOINTMENT OF NEW ABIUTBATOR. 


{Title of suit.) 


Whereas by an order, dated tho day of 19 

(state order of referenee and death, refmnl, etc., of arbitrator), it is by con- 
sent ordered that 2! lio appointed in tho plaoo of X (deoeased, or as the 
oase may be) to act as arbitrator with Y, tho surviving arbitrotor, under 
the said order : and it is ordered that tho award of tho said arbitrators be 
made on or before the day of 19 . 

Given under my liand and the seal of the Court, this day 

of 19 . 


Judge, 


No. 4. 


BPBOIAL OASB, 


(Title of smt.) 


In the matter of an arbitration between A.B. of and OJ>, 

of . the Allowing special ease is stated for the opioion of the 

Court . 



in 



2nd & 3rd Sohs.j BxsCuiiOK oollbotoes. 


1305 


The questions of law for the opinion of the Court are : — 
First, whether— 


Secondly, whether 


Dated the day of 19 


X 

r. 


No 5. 

AWARD. 

{Title of suit.) 

In the matter of an arbitration between A.B. of and C.D. of : — 
Whereas in pursuance of an order of reference made by the Court 
of and dated the 

day of 19 the following matter in difference between 

A,Ii. and C.D., namely, 


has been referred to us for determination ; 

Now wo, having duly considered the matter referred to us, do hereby 
make our award as follows ; — * 

We award — 

(ll that 

(2) that 

Dated the day of 19 . 

X. 

7 . 


THE THIED SCHEDULE. 

BXBOUXIOE OF DBOBBBS BV doirl/BO’rOBS. 


Powers of OoUeotor* 


1. Where the execution of a decree has been 
transferred to the Collector under section 68, he 
may ^ — 

(a) proceed as the Court would proceed when the sale of 
immoveable property is postponed in order to enable the 
judgment-debtor to raise the amount of the decree ; or 
(i) raise the amount of the decree; by letting in perpetuity, 
or for a term, on payment of a premium, or by mort- 
gaging, the whole or any part of the property ordered 
to be sold ; or 

(c) sell the property ordered to be sold or so much thereof as 
may be necessary. ^ 


(Notes). 

Old &ot. 

This oorteaponcls to old B. 821 . 
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1.— “Where execution. .. - transferred to.... Collector.... he may." 

(1) Applicability of the Code to decrees transferred to Collector. 

The execution oE decrees t^ra-iisferrod to a. Collector is g<JV(‘rned liy tin* rules 
fniiued by the Local (bntM-iinu'nt, where sutdi rules exist, and not by 
the provisions of the Code. 5 A. .'IM ,* 11 A. i)L A 

(2) Power of Collector— Ministerial, not judicial. 

The functions of a Collector are purely ininislt'rial and not of a judiei.il eharae- 
tor, 11 A.W.N, IBU ; Im (‘annot allow payment by instalments, but 
(uin only pursue one of the three courses uuaitioned in the section. 7 
B. 3152. B 

(3) Power of Court 

{a) BOWWUTO lil'UiAbh <;AKH TI{,\NHKMKUM!). 

A Court can recall a (jaso stait to tlui Ooih'etor. 7 H. 332, cmirat> A. 314 ; 
SCO, also, 2 A. 407. C 

(li) QinOHTlON OF HMPItKHMNTATION. 

After the transfer of a deertu* to the (lolleetor, the Civil Court has no jurisdiction 
to entirtain an applbnition to trt^at tlu^ applicant us heir to the 
deeeasisl doerue-hold(‘r. 3 A.W.N. 104. D 

(c) DMhlVKUY TO IHIUtUlAHHU. 

«> 

The matter of delivery of projx'rfcjf to the purchaser is within the jurisdiction 
of the Civil Court. 5 A.W.3S. H7. B 

(d) Suit to KMT AHIDH CObLMCTOIt’H OHUMU. 

A suit to sot aside an order of a Commissioner w*tting aside a sale is cognisaido 
by a Civil Court. 7 A.W.N, 207. F 

(4) Appeal from order of Collector. 

An appeal docs not lie from an order of fcho Collector in execution of a dccroo 
transferred to him. 7 Bom. li.Ii. GH2. 0 

J?.— th 0 property . . . may be necesBery.** 

Application to $et aside sale. 

(a) POWKtt OF COLUIflCTOH. 

Tho Collector is tho proper authority to dispose of an application to set aside a 
Bale oncobod by him on the ground of material irregularity. 5 A, 
8U ; 11 A. 94. 

{b) POWKXt OK COUBT. 

The Civil Court is tho proper authority to dispose of an application to set aside 
a sale held by a Collector, on the ground that the judgment-debtor 
had no saleablo interest in the property soid. 0 A. 4B ; 11 A. 94 ; 
see, also, 12 A. 664 (668). | 

(O) FBAOTIOB— PBOOJBBUBB. 

In dttposing of an application to set aaide a sale, the OoUeotOr should observe 
the pmotioe and prooedure geaeraUjr foEowed by the , CSirll Ootrte in 
2A.W.N. 61. - I 
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2 * Where the execution of a decree, not being a decree order- 
Prooeduro of Col- of immoveable property in pursuance 

casos^' special of a contract specifically affecting the same, but 
being a decree for the payment of money in satis- 
faction of which the Court has ordered the sale of immoveable pro- 
perty, has been so transferred, the Collector, if, after such inquiry 
as he thinks necessary, he has reason to believe that all the liabili- 
ties of the judgment-debtor can be discharged without a sale of the 
whole of his available immoveable property, may proceed as here- 
inafter provided. 

Old Act. 

This corresponds to old S. B22. 

Notice to bo «ivcu 3. (l) In any such case as is referred to in 

an/r^ionsbvv- Paragraph 2, the Collector shall publish a notice, 
infi oluiima ou pro- allowing a period o£ sixty days from the date of 
its publication for compliance and calling upon — 
(a) every person holding a decree for the payment of money 
against the judgment-debtor capable of execution by sale 
of his immoveable property and which such decree-holder 
desires to have so executed, and every holder of a decree 
for the payment of money m execution of which proceed- 
ings for the sale of such property are pending, to produce 
before the Collector a copy of the decree, and a certificate 
from the Court which passed or is executing the same, 
declaring the amount recoverable thereunder ; 

{h) every person having any claim on the said property to 
submit to the Collector 1 a statement of such claim, and 
to produce the documents (if any) by which it is evidenced. 

(2) Such notice shall be published by being affixed on a con- 
spicuous part of the Court-house of the Court which made the 
original order for sale, and in such other places (if any) as the Col- 
lector thinks fit ; and where the address of any such decree-holder or 
claimant is known, a copy of the notice shall be sent to him by 
post or otherwise. 

(N otes). 

Old Act. 

ThiH corresponds to old S. 822-A. 

Every person having any claim^^-^io submit to the CoUector.*' 
Failure to submit claim, effect of. 

One, who failed to submit his olaim to tho Collector, cannot sot up his claim, 
after the Collector had made provision for the satisfaction of all other 
claims. 4 C.P.L.H. X 18 . K 


me 
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4 . (1) Upon the expiration of the said period, the Collector 
shall appoint a day for hearing any represen- 
tatioiis wliicli tlio judguicnt-dobtor and the decroe- 
inoiioy to 1)0 iiscor- poldors oi‘ claimants (if any) may desire to make, 

1)1X1110(1,1111(1 nuiUDVo- -1 )» ■, 1 • * • 

iihio ])L'opt‘i-ty avail- and lor holdiii^^ sucli tnijuiry as lie may deoni 


able for their satiH- 
faction. 


necessary for informing himself as to the nature 


and extent of such decrees and claims and of the 


judgment-debtor’s immoveable property, any may, from time to 
time, adjourn such hearing and inquiry. 


(‘2) Where there is no dispute as to the fact oi- extent of the 
liability of the judgment-debtor to any of the decrees or claims of 
which the Collector is informed, or as to the relative priorities of 
such decrees or claims, or as to the liability of any such property for 
the satisfaction of such decrees or claims, the Collector shall draw 
'up a statement, specifying the amount to be recovered for the dis- 
charge of such decrees, the order in which sucli docroos and claims 
are to bo satisfied, and the immoveable property available for that 
purpose. 

(b) Where any such dispute arises, i the Collector shall refer 
the same, with a statement thereof atid his own opinion thereon, to 
the Court whiclimado tho original order for sale, and shall, ponding 
the reference, stay proceedings relating to the subject thereof. Tho 
Court shall disptise of tho dispute if tho matter thereof is within its 
jurisdiction, or transmit the case to a competent Court for disjxjsal, 
and tho final decision shall be communicated to tho Collector, who 
shall then draw up a statement as above provided in accordance 
with such decision. 


(Notes). 

Old Jlot. 

7bi)t oorraspondit to old S. d!19>B. 

“ IVh^/v ttny suob dispute arises,’* 

( 1 ) AjppUoatlon to bo placed on the Uit of ovedlton. 

An — prepared by tbe Cblleotor under thii aeotion ihould be made to the 
OoUeotor and not to the Civil Court. 18 A. 818 •• W A. W.N. 77. Ii 

(a) Suit for right to be placed on list of oredltow. 

A (tdt Ite not audntaiaeble tov a deolamtlcm oi the plaintifl’s title to be plao^ 
Oaj^'list of oteditotsl ifi-k.'ftISC, 911, jiC 
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5- The Collector may, instead of himself issuing the notices 

„„ , and holding the inquiry required by paragraphs 3 

Where Distnot ° ^ ^ -j; • j.t, • 

Court may issue and 4, draw up a statement specifying the circum- 

qSiy? stances of the judgment-debtor and of his im- 

moveable property so far as they are known to the 
bolleotor or appear in the records of his office, and forward such 
statement to the District Court ; and such Court shall thereupon 
issue the notices, hold the inquiry and draw up the statement required 
by paragraphs 3 and 4 and transmit such statement to the Collector. 

Old Act. 

This corresponds to old S. 822-0. 

6 . The decision by the Court of any dispute 

Meet of decision arisini^ under paragraph 4 or paragraph 5 shall, 
of Court iitt to dis- ° ^ x- XT. 1 . T. i .1 J! e 

ljutti. as between the parties thereto, have the lorce of 

and be appealable as a decree. 

(N o t es). 

Old Act. 

Tfiia coirespoTids to old S. 322-D. 

The decision — shail — be appealable.** 

Appeal from decision on disputed claim. 

An appeal under this section is treated as a miscoUaneous appeal and not as a 
regular appeal. 4 M. 420 ; 10 B. 288. Contra, 7 A. 565. K 

7 , (1) Where the amount to be recovered and 
atio?o“dloreM'^for the property available have been determined as 
payment of money, provided in paragraph 4 or paragraph 5, the Col- 
lector may, f — 

(а) if it appears that the amount cannot be recovered with- 

out the sale of the whole of the property available, 
proceed to sell such property ; or, 

(б) if it appears that the amount with interest (if any) in 

accordance with the decree, and, when not decreed, 
with interest (if aqy) at such rate as he thinks reason- 
able, may be recovered without sitich sale, raise such 
amount and interest (notwithstanding the original 
order for sale)— 

(i) by letting in perpetuity or for a jierbaj On payT^ent 
of a premium, the whole or' aij.y psart of til-® ' 
property ; or, . : - 
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(ii) by inortffagiiifj; tho whole or any i)art of such pro- 
perty ; or 

(iii) by HolIin{4 part t»f such property ; or 

(iv) l)y letting on farm, or managing by himself or 
another, thi' whole oi- any part of such property 
foi' any term not exceeding twenty years fmin 
th(' date of the ord(!r of sale ; (u‘ 

(v) ])artly by one of such modes, and partly by anotlior 
or others of such modes. 

(2) For the purpose of managing the wholo or any part of such 
property, the (lollector may exorcise all the powers of its owner. 

(8) For the purj)ose of improving the saleable value of tho pro- 
perty available or any part thereof, or nmdering it more suitable for 
letting or managing, oi- for preserving tho property from sale iti 
satisfaction of an incumbrance, th{( Collector may discharge the 
claim of any incumbrancer which has become payable or compound 
tho claim of any incumbrancer whether, it has become payable 
or not, and, for the purpose of providing funds to elTect such 
discharge or composition, may mortgage, let or sell any portion of 
tho property which he deems sufticient. If any dispute arises as to 
the amount duo ouauy ineumhrance with which tlio Collector pro- 
poses to deal under this clause, ho may institute a suit in the proper 
Court, cither in his <jwn name or the name of tlie judgment-debtor, 
to have an account taken, or ho may agree to refer such dispute to 
the decision of two arbitrators, one to bo ohoson by each party, or 
of an umpire to bo named by such arbitrators. 

(4) In proceeding under this paragraph tho Collector shall be 
subject to such rules consistent with this Act as may, from time to 
time, he made in this behalf by the Local Government. 

(Note*). 

Old Act. 

This corraipondR to old 8, 888. 

Tba Colleoior may . »» 

A.— Appeal from Collector’s order. 

Order wdxnie 

Ko liw Itoa sa otdtrof tbe OoUsotor fiwBiBge edieme. 8 A.WJ7. 16$.0 
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I.---** The Collector may’* — {Concluded). 

A,— Appeal from Collector’s ox6,et^(C<yncluded). 

(‘2) Order for sale! 

No appeal lios from an order of a Collector, disallo'wing an application by the 
judgment-debtor that the amount of the decree may be satisfied by 
temporary transfer of his immoveable property, and ordering the sale 
of such property. 3 A.W.N. 59 ; 6 A.W.N. 168. P 

B.~Power of Collector. 

Acts of owner previous to transfer. 

A Collector cannot sot aside the acts of the owner of an estate, before it passed 
out of his control, 6 A-W.N.;305. Q 

8- Whore, on the expiration of the letting or management 
under paragraph 7, the amount to be recovered 
haft not been realized, the Collector shall notify 
inent^ nianagn- writing to the judgment-debtor or his 

representative in interest, stating at the same 
time that, if the balance necessary to make up the said amount is 
not paid to the Collector within six weeks from the date of such 
notice, he will proceed to sell the whole or a sufficient part of the 
said property ; and, if on the expiration of the said six v^eeks the 
said balance is not so paid, the Collector shall sell such property or 
part accordingly. 

Old Act. 

This corresponds to old S. 824. 

9 . (1) The Collector shall, from time to time, render to the 
OoUootor to render Court which made the original order for sale an 
aooovmts to Court. account 1 of all monies which come to his hands and 
of all charges incurred by him in the exercise and performance of the 
powers and duties conferred and imposed on him under the provisions 
of this schedule, and shall hold the balance at the disposal of the 
Court. 

(2) Such charges shall include all debts and liabilities from 
time to time due to the Government in respect of the property or 
any part thoreo’f, the rent (if any) from time to time due to a superior 
holder in respect of such property or part, and, if the Collector so 
directs, the expenses of any witnesses summoned by him. 

(3) The balance shall be applied by the Court- 

fa) in providing for the maintenance of such members of 
the judgment-debtor’s family (if any) as are entitled 
to be maintained out of the income of the property, to 
such amount in the case of each members as’the Court 
thinks fit ; and 
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(h) where the Collector has jn'oeoedod under paraf^raph 1, 
in satisfaction of the original clocroc .in execution of 
which the Court ordered the sale of innnov('.ahlo pro- 
perty, or otherwise as the Court may under S. 73 
direct ; or 

(c) whore the Collector has proceeded under paragraph 2, — 

(i) in kcHiping down the interest on incumbrances on 
the pi'oporty ; 

(ii) where the judgment-debtor lias no other sufficient 
moans of subsisteiuie, in providing for his subsist- 
ence to such amount as the Court thinks fit ; and 

(iiil in discharging ratoably the claims of the original 
decree-holder and any other decree-holders who 
have (iomplicd with the said notice, and whose 
claims were, included in the amount ordered to 
he recovered. 

(4) No other lioldor of a decree for the payment of money 
shall bo entitled to be paid out of such 4 )roperty or balance until 
the decree-holders who havo obtained such order have boon satis- 
fied, and the rosidne (if any) sball bo paid to the judgment-debtor or 
such other person as the Court directs. 

(N otes). 

Old Act, 

Thw oorroRpontlH to old S. 824-A. 

The CoJfl0ctcr ahalL . . .render. ...an account ** 

Power of Court* 

(1) Accounts and balance in OoUector^s possession. 

A OoUootof cannot be oompoUed to give up the account books or pay the balance 
of money into Court. 6 Bom. L.E. H 

m 

(3) Maintenance of Judgment-debtor’s family* 

The Civil Court should determine the question of maintenance to tho members 
of a judgment-debtor’s family. 6 Bom. L.E. (835). S 

(8) Money realised by Colleotor, 

A Collootot) to whom a deoree has been transforredi must hold any money 
realised in execution of the deoree at the disposal of the Civil Court. 
X8 A.W.N. 180. J 

10 . Where the Ck>ll6otor selle my property tiiKiar this scheduK 
M«ft Mr to b« s|u>U put it . up to pnbiio axiotiort in one or 
' .-laaOStt ioiw^ ftS bo t-hirtlrt" 4#) iruyyy w. ' . . . 
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(a) fix a reasonable reserved price for each lot ; 

(b) adjourn the sale for a reasonable time whenever, for 

reasons to be recorded, he deems the adjourn- 
ment necessary for the purpose of obtaining a 
fair price for the property ; 

(c) buy in the property offered for sale, and re-sell the 

same by public auction or private contract, as he 
thinks fit. 

Old Act. 

This correspouds to old S. 325. 

11. (1) Bo long as the Collector can exercise or perform in 
Biestriotions as to respect of the judgment-debtor’s immoveable pro- 

monTdo°btor^<i“hfa any of the powers or 

reprosem alive, and duties conferred or imposed on him by paragraphs 
decree- 1 to 10, the judgment-debtor or his representative 
holders. interest shall be incompetent^ to mortgage, 

charge, lease or alienate such property or part except with the 
written permission of thejOollcctor^ nor shall any Civil Court issue 
any process against such property or part in execution of a decree 
for the payment of money. 

(2) During the same period no Civil Court shall issue any 
process of execution either against the judgment-debtor or his 
property in respect of any decree for the satisfaction whereof pro- 
vision has been made by the Collector under paragraph 7. 

(3) The same period shall be excluded in calculating the period 
of limitation applicable to the execution of liny decree affected by 
the provisions of this paragraph in respect of any remedy of which 
the docree-holdor has been temporarily deprived. 

(Notes). 

Old Act. 

’ This corroapoads to old B. 325-A.. 

The judgment^debior — shall be incompetent.^* 

(1) Alienation by Jud|ment-debtox* without Colleotor'is permission. 

An alienation or mortgage made by the judgmont-dobtor without sanction or 
permission of the Collector is not absolutely and wholly void. A 
6ona /iicfe purohasor from the judgment-debtor cannot be interfered 
with by any one other than the Oolleotor. 4 O.P.L.B. 166. U 

(2) Continuation of execution proceedings during Collector’s management. 

So long as the management of the judgment-debtor’s properties hf the Colleo- 
tur lasts, the execution proceedings also continue. 19 B. 261. Y 
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The judgment- debtor — shall be incompetent 
(3) Continuation of restrictions on powers of judgment-debtor. 

(a) Whunj Uio Colli'fltn’ U'jisimI out ccrJuiu j»ropt*rlii\s to the judg* 

UR'H t-tli^blioi‘ for a mnnluu’ of yrars* tlu' rostriotioiis on the powers of 
iiluuiatiou by tlui judgnuMitHlehtta* contimiotl m) hnig as the hsisu last- 
ed. 415. ^ 

(b) Where the land of a jud^inent'^dfhtor has been fanned out by the (’ollndtor 

under a seheiue for tht‘ liiiuitlatit)n of a money doeree, the judgment- 
debter eannot alienate his land so long ns the sehmne lusts 42 P.R, 
iHiMh X 

12. Wlun'c tho prnptirty of which tlu‘, nalo has been ordered is 

Provision whoru (liHtrictH Ihaiumc, tho powcm and 

property is in suvu (lutios conftu'rod and inipoHtul on the Collector by 
lal districts. paniguiphs 1 to 10 shall he exerciseil and pefonn- 

0(1 by such ono of tlie (blloctors of t!u‘. said districts as the Local 
tJovonimciit may by {^'cnorul rule or sp(adal order direct. 

Old Act. 

This e.orresptindh t(» old H. 325 U. 

13. In osc'irisinff tlio pownrs conforr«‘<{ on him hy parasmphH 

I'ovvmof (‘cilliif- 1 Lo 10 tho Uolloctor Khali havo the jxjvvors of a 

dftuoo^ilia'itro^ic^ Court to^ compel iho attendance of partioH 

and witncHBos and the production «)f documontH. 

Old Act. 

This correKpeuds tuold 8. 326-0, 


THE FOUllTH SCHEDULE. 
{See section IG5), 
Enaotmenth amendkd. 


Year. No. 


Short tltlo. 


Amoudinout, 


1870 VII The Oourt-fcius Act) 1H70* | In articlo I of Bohodulu I, ftftcr tho word 

I ** plaint'* the worda **writton utatcM^nt 
i pleading a aot-off or oountor-olalai ** and after 
' tho word **Aot’' tho words “or of oroBH-obieo* 
tion” shall be insortod. 

From article 11 of Sohodule IX the words **from 
an order rejecting a plaint or** shall 1^ omit- 
ted. 

For the entry in the first column of Schedule 
II relating to article 19 the following entry 
shall be substituted* namely 

** Agreement in writing stating a question tor 
* ft® opinion of the Court under fibe of 

Civil Procedure, 1908.” 
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THE EIETH SCHEDULE. 

{See section 156). 

Enactments Eepealed. 


1 

2 

3 

4 

Year. 

No. 

Subject or short title. 

Extent of repeal. 

1870 

VII 

Acts of the Govern 

The Court-fees Act, 1870. 

or-General %n Council. 

Section 16, and article 15 of Schedule II. 

188:i 

IV 

The Transfer of Property 

Sections 85 to 90 inclusive, 92 to 94 inclusive, 
96, 97, 99 and in section lOO the words '‘and 
all the provisions hereinbefore contained as 
to a mortgagee instituting a suit for the sale 
of the mortgaged property.” 

The whole Act. 

»» 

XIV 

Act, 1882. 

Tho Oodo of Civil Proce- 

») 

XV 

duro. 

Tho Presidency Small 

The last paragraph of section 8. 

1888 

VI 

Cause Courts Act, 1882. 
The Debtors Act, 1888. 

Sections 2 to 8. 

»» 

VII 

Tho Civil Procedure Code 

So much as is unrepealed, except section 1, 

n 

X ! 

Amendment Act ,*1888. 

Tho Presidency Small 

section 65 and section 60, sub-sections (1), (3) 
and (4). 

So much as is xmrepealed. 

1890 

VIII 

Cause Courts Law 
Amendment Act, 1888. 
The Guardian and Wards 

Section 63. 

1891 

xn 

Act, 1890. 

The Ropealiug and 

So much as relates to Act XIV of 1882 and 

1892 

VI 

Amending Act, 1891. 

The Indian Limitation 

Act VII of 1888. 

In the title and preamble the words “and the 

1894 

! V 

Act and Civil Procedure 
Code Amendment Act, 
1892. 

The Civil Procedure Code 

Codo of Civil Procedure ” and sections 2, 3 
and 4. 

The whole AcTi. 

1896 

VII 

Amendment Act, 1894. 
Tho IMnjab Laws Act 

Sections 1 and 2. 

»♦ 

XUI 

Amondmout Act, 1895. 
The Civil Procedure Code 

The whole Act. 

1000 

VI 

Amendment Act, 1895. 
Tho Lower Burma Courts 

So much of the schedules as relate to Act XIV 



Act, 1900. 

of 1882. 




APPENDIX. 


CHIEF COURT, PUNJAB. 


CIRCULAJR MEMO. No. 4— 2213-G. 

To 

All civil COUETS in the PUNJAB, 

Dated Lahore, the izth May 1909. 

The annexed correspondence in connection with the framing 
of rules under the new Code of Civil Procedure (Act V of 1908), is 
circulated for the information of presiding officers of Civil Courts 
in the Punjab, in continuation of the Court’s Circular Memo. 
No. VII— 4431-0., dated the 20th of October 1908. 

2. I am to add that the remarks in the statement appended 
to the note that accompanied the Circular Memo, referred to 
above, are intended merely for the assistance of the Subordinate 
Courts, and not in any way as a finally authoritative exposition of 
the law. 


[Tbanslatbd.] 


By order, &c., 

A. DANSON, 

' Begistrar. 


No. 4490-Q'., dated Lahore, the 2Srd Ootober-aist November 1908. 

From— A. L. DansON, Bsq,uire, I.O.S., Registrar, OhieJ Court, Punjab, 
To— The Chief Secretary to G'overiunent, Punjab. 

In continuation of Mr. Craik’s letter No. 2978-'G'., dated 6th 
July 1908, I am directed by the Hon’ble Judges to submit, for the 
provisional sanction of the Local Govermnent, a draft report of the 
IfeMe Uoinmittee, Lahore, of which the Hon’ble Judges are ptepared 
to approve. 

■ 2. Iliie reasons for each proposed amendment or addition are 
given in the report nhd«c each change and koJBficiently explain the 
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appendix. 


3. I am to request that if tlio proposals meet with the approval 
of the Local Government, provisional sanction may be granted in 
order that a Buie Committee may be appointed as soon as Act 
V of 1908 comes into force, and that these proposals may be 
submitted without delay for official sanction. 

4. The gentlemen who have informally met as a Rule Committee 
are the gentlemen whom the Chief Judge intends in due time to 
appoint as members of the Rule Goinmittoe. 


Draft report by Kul® Oommittoa, I^hore, on proposala to nmond c«rt»m rulM 
in Schsdule I, Act V oil 1908. 

In submitting this our report we have been guided by the principle 
that unless it is absolutely necessary no important alteration or additions 
should be made at present, and that the working of the Code should be 
carefully watched and modifications only made in the rules as dictated 
by experience. The practice of the courts should be as far as possible 
uniform all over India and diversity allowed only to the extent that local 
conffitions require. 

We have therefore advised few changes, and would depreoate alter- 
ations and additions for the sake of fancied improvement just when the 
new Code is being introduced. It is a great eC^rt of the iegislatute, and 
we should not commence to attempt %o improve on it before it comes into 
operation. 

We consider that the following additions and amendments should be 
made for the reasons given after each proposiJ - 


A. — After TvUis 7 of Order II, tTuert — 

"8. (I) Where an objeotion, duly taken, has been iJlowedby the 
court, the plaintiff shall be permitted to select the cause of 
action with which he will prmeed, and shall, within a time to 
be fixed by the court, amend the ifialnt by striking out Uhe 
remaining causal of action. 

(2) When the plaintiff has selected tbs cause of action with 
which he will proceed, the court shall pees an order giving him 
time within which to submit a m e n ded j^hdate for the remain- 
isg oausee of action and for making up to court-fees that may 
be necessary. Shotdd the i^aintiff not ocoq^ty wi^ to court's > 
order, the court ehall proceed ae provided in nda 18 of Order 
*71 and ae requited by to prortokm hi Aci"! ^ 

Ito {srmeaMfule aoecxde to<preaealpnotlen«l#iiK.C|i^ 
..^rtndd'tos .he iegnlieei See 1. F. K tm> iN ' 
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this rule : and provided always that should the defendant not 
appear in answer to the summons so issued, the court shall 
have service effected in accordance with the provisions of this 
Order. 

We are unable to recommend the introduction of service by post in 
substitution for personal service. The difficulties attending proof of service 
and the opportunities for fraudulent practices are so great and so numerous 
that we can suggest no procedure by which these could be overcome. At. 
the same time we desire to introduce it in some modified form in the hope 
that experience may bring to light some solution and render its introduc- 
tion possible. It will be seen that our proposal does not dispense with per- 
sonal service if the defendant does not appear. If he does,, there will be 
some advantage. If he does not, and personal service has to be resorted to, 
there will no doubt be some loss of time and it may necessitate two 
appearances by plaintiff which commercial men may object to, b]iit it is’ 
optional for the plaintiff to attempt service by post and it is open to him 
to demand service in the ordinary way ah initio. 

0 . — In the second paraj^raph of rule 2 of Order YII after the words 
“ and the defendant ” insert ‘ or for moveables in the possession of the 
defendant, or for debts of which the value he cannot, after the exercise of 
reasonable diligence, estimate after the words “ the amount insert 
“ or value. 

The reason for addiifg these wjprds is that if they are not included, 
the plaintiff will only be able to get a decree for the actual amount claimed. 
The words will not apply to specific moveables for which there are other 
jarovisions but only to those cases where the exact moveables or their value 
cannot be known. For instance, a suit by one heir for his share in 
moveables left by a deceased which are in the possession of another heir 
or of a trespasser, or for debts where neither the extent nor the amount 
can be known to him. 

D . — Order IX, rule 9 (i). — To rule 9 (l), the following provisa 
should be added : — • 

“ Provided that the plaintiff shall not be precluded fram bringjiiag' 
another smt for redemption of a mortgage,, although a former 
suit may have been dismissed for default” 

In ]Sfo. 43, P JEl., 1907, it was decided that a second suit was barred 
if the former suit had been dismissed for default by reason of the pro,- 
visions of section 108 which corresponds with rule 9 (l) of this Order. A 
sunt for redemption decree wiH not bar a second shit, (98, P.E., 1908), 
sM thfe has been now enacted in rule 7 (d) of Order XXXIV in respect 
W simple and usutmotuary mortgages. The proposed provisa willreninTO 

anomaly and also inaimtain what has generally been unidersticK^d ho 

i 1 . jy.-T-Order XXZ, 45.— Buies will now have to fr^med'hy 

^ 128’<(ii) {h) for the^oos^pdy of prop^cte; 

: powwf has mi Gkwe®i^> 

in lorbe. . 
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F. — Order XXI, mlv 6Vy.“After rule 29 of Order XXI, the follow- 
ing rule shall he iuBevtod : — 

*^29 A. When a suil. under rule (JI-l of Huk Order is juinding, the 
court in which such suit is filed imiy, if it considers that' exe- 
cution of tlio former decree should ho stayed, intimate the fact 
to the executing court, wliich sliall therou])on stiiy t^xecution 
until the suit is decided.” ^ 

This is generally done in practice, hut there is no express lirovision 
tor it, and if the executing court is of superior status the ordtu’ may Ixj set 
naught. The oi‘der on objection being made is based un the question 
of actual possession at tho time of the attachment only and is summary* 
If execution proceeds, tlio real owner ina,y suffer serious loss. Wlu're the 
ouquiry on the ohjoction has showed that the ohjeci-or has clearly no real 
claim, the court in wliich the suit is filed will have a disertilion to refuse 
to stay, 

0, — Order XXX, rule 7. — To rule 1 of Order XXX, tlie folUnving 
ex})lanation shall be mlded ;■ - 

‘‘This rule apidies to a joint Hiutlu family trading 
partnership.” 

The joint Hindu family ttwling partnership is not in all respects the 
%mo as a firm under the ordinary Contract Law, and doubts may arise as 
to whether this order will apply to siudi trading partnersliips. It bus htion 
held (()9, 1\ E., 1906), that the father, ttihough tIffMnanaging member of the 
hunily, cannot maintain a suit in his own name alone for a debt due to the 
family, and this results at times in a failure of justice. Objections in exe- 
cution also are many, and w^e consider that in this Trovince, at any rate, 
^Uch a trading partnership may pro)>erIy ho brought under this ortler. 

JET— Orf?4T XXXfl, mle /. -To rule 1 the following paragraph 
«haU bo added 

Such person may bo ordered to jjay atiy costs in tlu> suit as if 
ho were tlie plaintiff.” 

These words appeared in**section *M0 of the ohl Code, hut have now 
omittod. It may have be<m an (m^rsight, hut in any case wo coiisidor 
«hat tliey should^ be rotainod. Where the suit or defence is found to have 
hoen false, vexatious or unfoundtul, it is only right that the m^xt friend or 
^tiardian should ho made personally liable for tho costs, und the courts 
bo trusted to exercise tho power wisely and tmi in a niannerotdaulated 
deter the next fn<md from upholding tho interests of tho minor* 

i, XVJJ of 1 HOG is still in force in 

Punjab, but its provisions are considorahly restricted by the pro- 
^^lons of section 10 of tho Alienation of I^and Acst. There can l>e 
mortgage by conditional sale of land such as is defined in that 
and this provision is not affected by this order. Again, no land be- 
^^Sing to a member of an agricultuml tribe can be sold in execu- 
oti of any decree, — see section 16 of that Act. There can therefox*e in the 
Unjab be no mortgages by conditional sale in respoct of agricultural land, 
can the land belonging to a member of an ^cultural tribe be sold or 
contmry to the provisions of the Alienation of Iflond Act* 



APPENDIX. 


5 


Section 21-A. of thatx\ct also provides a safeguard against unwitting 
<5ontraventions of provisions of the Act by the courts. It has been sug- 
gested that the heading of the Order should be amended so as to state 
that it applies only to English mortgages. This would not be of any use 
;as the heading is not part of the Act ; and further, even if this be done, 
the Order would have to be still further greatly changed as it refers to all 
'kinds of mortgages. 

Again, it has been suggested that the Eegulation should be repealed, 
^nd that when this has been done the Order might be adopted for the 
Punjab, provided that it is made clear that mortgagors granting simple or 
usufructuary mortgages should not lose the right to bring a second suit 
for redemption if they have akeady obtained a decree, but have not exe- 
•cuted it. We entirely agree with the suggestion that the Eegulation 
'Should be repealed, and that as soon as possible. We do not consider 
that it can be held to have been repealed so far as the Punjab is concerned 
by anything in the Order itself. It is true that both relate to procedure 
and are in pari mater ia^ but it is at least doubtful whether their provisions 
•can be pronounced to be absolutely repugnant. The provisions of the 
Eegulation could be worked with those of the Order, but the procedure 
would thus be made very cumbrous, and considering the pitfalls that 
abound in proceeding under the Eegulation and how often they prove 
.abortive, we are of opinion that they should be repealed and those of the 
Order accepted. Suits for foreclosure can only be filed in cases of Eng- 
lish mortgages and mortgages of non-agricultural land by conditional sale. 

As regards the right to bring a second suit for redemption in simple and 
usufructuary mortgages, we would point out that that right is saved since 
fche provisions of rule 7 (dl) of the Order do not apply to such mortgages. 
Moreover, tliere is a Full Bench ruling of this Court (No. 93, P. E., 1908) 
that such second suits are not barred. The provisions of rule 8 (2) of the 
Order also do not apply to simple or usufructuary mortgages. There is 
also no fear of any special kinds of mortgages being devised to take away 
the right to bring a second suit. Every mortgage must fall under one or 
•other of the four kinds defined in section 58 of the Transfer of Property 
Act, and tliese definitions are followed in the Punjab, and always will be, 
-even though that Act is not in force in the Province. 

Eule 8 (4) of the Order makes no change in the existing law, but only 
in the procedure. The right to bring a second suit for redemption was, 
and has always been, subject to the condition that the mortgagee has not 
moved to enforce his rights under the mortgage. The change made now 
is that the mortgagee instead of being forced to bring a suit may now 
effect his object by an application This new procedure saves heavy costs 
to both parties and appears to us to be distinctly beneficial in every way. 

We do not consider it right to extend to mortgagees by conditional 
sale the benefit of rules 7 {d) and 8 (2), and there does not appear to be 
any ground why the law as to such mortgages in the case of non-agricul- 
tural land should be different to that for the rest of India. 

As regards sales under this Order, we must point out here that the 
court orders the sale, and as matters will stand when the order is in force, 
the court will itself, so far as the Code is concerned, carry out the sale, 
there being no provision under which rules may be made similar to those 
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under section 327 of the old Code which has not been ro-onactod (vide 
letter No. 4491-G., of even date). Section 326 of the old Code has been 
re-enacted as section 72, but neither these provisions nor the rules under 
the old section 327 would apply to mort|i|age-decrees, in which the sale of 
the land is ordered by the court in tlio decree, as they apply to simple 
money-decrees only. The old section 320 has boon re-otiactod in sections 
68, 70 and 71, but it has never been utili^^od in tho Punjab. However, 
under section 141 of the Latid Eevemio Act, all land in the Punjab inusl; 
be sold by tho Collector, but ho mxist now carry out tho order for sale as 
he has to execute the order in accordance with the provisions of tho law 
applicable to the court which ])assod tho <lecroo. 

After taking all these matters into consideration wo are of opinion that 
Eegulatiou XVII of 1806 should he roi)oaled, and before tho Ist January 
1909 if possible ; that the order sliould then bo aocoptod tor the Punjab as 
it stands with the addition of a rule, to ho inserted as rule I- A, incori)orat- 
ing the provisions of section 67 of tlie Transfer of Property Act as to the 
right to foreclosure. 


Firsf^ Scheduh, Order F, ivHa form IL- - With a view to check the 
inefficiency and corruption of the procosH-aorviug stall, the Hon’blo Judges 
propose, subject to the approval of Govornmont, to siibstitute tho following 
for the 3rd and 4th parts of (3) in form No. 11, appendix B. fin this 
connection a reference is invited to paragraph 17 of the Iloport on tho 
administration of Civil Justice for tho year 1907) : ' 

For the 3rd and 4th parts of (3) inliho form rmd— 

(3) The said atul his house in 


, ,, 1 . porsonaUy known to mo 

which Iio oidmanly resules honiK to «n« by 

I went to the said house in , and thorn on the day ot 

19 , at . o’clock in tho j^*^^®-uoon, I did nob find tlie said 


I enquii-ed from i 


(«) 

(A) 


neighbours. 


I was told tliat 

and would not be back till 


had gone to 


iSigmture qf process-server.) 


Ho. dated Lahore, S8rd Oetobe^9l8t Hovomber 1908. 

From — A. L. Dahsoh, Xequire, I.O.S., Begiattari Chief Court, Punjab, 
To—Tbe Chief Seocetary to GoverxuneDi, Punjab. 

With referenoe to youV letter No. 2748-S., Home, elated ISthSespfcem- 
bsr 1908, 1 am directed to invite attention to my letW of to-day's ^te^ 
subcoitti^ a draft report as to the amendments the Hon’Ue Judges pm- 
pose to intxoduoe in the rules contained in Sofasdule 1 of Act 7 of XdOo; 
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2. That letter contains a complete reply to your letter referred to* 
above, but in respect of the matter of second suits for redemption, I am 
directed to reply in further detail. 

3. It appears to the Hon’ble Judges that there is in your letter some 
confusion as to the effect of rules 8 (2) and 8 (4) of Order XXXIV so far 
as they aftect simple and usufructuary mortgages, but they understand 
that what His Honour fears is any change in the law relating to simple and 
usufructuary mortgages that would deprive mortgagors of the right to 
bring a second suit for redemption. 

4. Under the present law, if the mortgagor brings a suit for redemp- 
tion and obtains a decree, but does not proceed further, the mortgagee, if 
he^ desires to enforce his right under the mortgage, has to bring a sepax'ate 
suit. ^ By reason of rules made under section 327 of Act XIV of 1882, the 
sanction of the Commissioner or of the Financial Commissioner has to be 
obtained before the land can be brought to sale. As this was generally 
refused, mortgagees wei*e mostly deterred from bringing these suits and 
thus the right of mortgagors to bring second suits for redemption remain- 
ed alive. But I am to remark that section 67 of the new Code x'eproduces 
only the first clauses of section 327 of the Act of 1882, whereas it was- 
presumably under the second clause that the rules requiring such sanction 
were made. The Buie Committee are of opinion that under the new Act 
these rules become inoperative. They cannot be made under section 67, 
at any rate not in their present general form, nor are they continued under 
the provisions of section 167 , because they are not consistent with section 
67 of the Code. Further, if Order XXXIV is allowed to apply to the 
Punjab, mortgagees instead of bringing suits will be able to enforce their 
rights by an application under rule 8 (4) of that Order. It is perhaps the 
fear that mortgagees, when they realize that sanction is no longer neces- 
sary, and that a far cheaper and simpler procedure has been introduced, 
may enforce their rights more frequently, that is the basis of His Honour’s 
objection. 

5. As to this, I am to explain that lands belonging to members of an 
agricultural tribe are protected from sale by section 16 of the Alienation of 
Land Act, and it is possible that His Honour may not consider it neces- 
sary to withhold his sanction to the application of Order. XXXIV to the 
lands of other persons. In this connection it is to be noted that when a 
mortgagee applies under rule 8 (4), notice will issue to the mortgagor,, 
who can then move the court under the proviso to that rule to giunt him 
a further extension of time within which to redeem, and the Hon’ble« 
Judges will be prepared to issue instructions to aU courts that a liberal use 
is to be made of this power, 

6. If, however, His Honour^ considers that rule 8 (4) must be amend- 
ed, this could be done by providing that an application can only be made* 
in the case of land not falling within the definition of that expression in 
section 2 (3) of the Alienation of Land Act. If this were done, however, 
it would prevent mortgagees from taking action in the case of lands owned 
by banias, bankers and others in no sense connected with agriculture, 
which the Hon’ble Judges consider would be very undesirable. 

7. Another method of amendment is to save the land of*any class or 
classes by an extension of the list of agricultural tribes. 
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8. I am to express a hope, however, that, nftoi* a conaulcration of the 
above remarks, His Honour may bo able to see his way to sauctionini^ the 
proposals in my other letter of to-dav’s date. 

No. 4808-0., (Uted Labors, ‘2 1st Novomhci* 1808. 

From - A. L. Danson, Esquins I-C.S., Roj^istmr, Chief Court, Punjab, 
To — 'Phe Chiof St'crotary to (h>vt>rnmont, Punjal). * 

I AM directed to invito your attention to the opinion contained in 
paragraph 4 of iny Jettor No. -l-H) !-(!., dated I23nl Octobtu’ li)()<S, regarditig 
the validity of the rules made under section 327 of the Code of Civil l*ro- 
-ceduro, 1882. J am to say that, if the view there (^.xjn't'ssc'tl is correct, it 
sooins desirable to rocog'niy.(' the fact and to withdraw tlio ruh^.s. Tins 
would involve a very material altei*ation in tlio or<lors of tins Court and 
ill those of the Financial Oommissiomn* as to the oxccntioti of decrees, 
contained in Koveiuie Circular No. (>(), aud it would convenient if the 
necessary alterations ccatld he made without delay. 

No. 3000 (Homo— . hull.), datod liahorc, l'2th I au'cnihor 1808. 

From— Tho Hoii’blc^Ir. E, I). jMAcUiAOAN, (’.S., (J.S.l., Chiof Hoorotary 
to (lovcrnnu'ut, Punjalj luul its I H'pomlnm’ifs, 

To*— The Registrar, (Jluof Court, Puujalu 


No. ()<‘.tobor-2lKt j gdirected to ncknowlodge 

Nt? mi (iatod 28rd Oetoh.r.‘ii«t your letters noted in the 

Novonila'i’ 1008. margin vt^gardmg the ruloK under tlie 

No, 4BC8, diifeod Qtst NovomiH‘r 1008. new Civil Hroce<luro Cotie. 

2. The Lioutenant-Covornor is pleased to accord provisitmal sanction 
to the draft amendments to tiie first Bchodulo of the Code which art^ ]>ro- 
posed in your letter. It is presumed that those ainondmonts will he made 
the subject of ‘ previous indilication ’ by the Court under section 122. 

3. As regards Order No. XXX IV, the Inoutenant-Goveruor is content 
to leave the provisions of that Order to stand for the present as they are, 
and the (luostion of roiioalitig the Kegulation XVII of IHOb will be 
taken into consideration at an early date. It will however take some 
months before the Kegtdabion can be rejKJaled, and altliough tlio procotluro 
as regards rnortgagOB to which the Kegulation applies will in the meantime 
be ciimbroim, it is understood that the tliffioultias of procedure will affect 
a comparatively small class of oaHOs. 

4. With reference to your letter No. 4HGB, datotl 21 November 1908, 
it will be seen by a reforenoe to this offieo letter No. 935, dated 26th 
November 190B, that it is proposed to withdraw the Notification 
No. 1297-8., dated 10th September 1885, and action will be taken on 
receipt of a reply to that letter. 


No. 1001 (Homo— Judl.). 

Copy, with copy of the letters under reply, forwarded to the Senior 
Secretary to the Financial Oommissioner, Punjab, for information of the 
Financial Oommissioner. 
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No. 132 (Home — JndL), dated Lahore, 5th February 1909. 

Prom-— The Hon’ble Mr. E. D. MAOLAGAN, C.S., O.S.I., Chief Secretary 
to Government, Punjab and its Dependencies, 

To — The Secretary to the Government of India, Legislative Department. 

I AM directed to forward for approval a copy of a draft of a Bill to 
repeal Bengal Eegulation XVII of 1806 in the Punjab and to enact as law 
certain rules hitherto in force by notification under the Code of Civil Pro- 
cedure, Act XIV of 1882. 

2. It will be seen from the Statement of Objects and Eeasons 
attached to the draft BiU that the objects of the Bill are two-fold, — {i) to 
repeal the Eegulation of 1806 relating to conditional sales of land, {ii) to 
continue certain provisions previously in force in this Province regarding 
the sanction necessary for the sale of land in execution of a decree of a 
civil court. 

3. As regards the former of these objects, I am to explain that 
Eegulation XVII of 1806 has hitherto been in force in this Province. Its 
provisions were considerably restricted by section 10 of the Alienation of 
Land Act, which rendered null and void any mortgage of agricultural land 
by way of conditional sale after the passing of that Act, but the provi- 
sions of Eegulation XVII of 1806 still apply to all conditional sales of land 
other than agricultural land. The Eule Committee appointed for the pur- 
poses of tlie new Civil Procedure Code have advised that the Eegulation 
cannot be held to have beeij repealed, so far as the Punjab is concerned, 
by anything in Order No. XXXIV of*the new Civil Procedure Code. It 
is true that both relate to procedure and are in pari mate7'ia, but it is at 
least doubtful whether their provisions can be pronounced to be absolutely 
repugnant. The Committee stated that the provisions of the Eegulation 
could be worked with those of the Order, but the procedure would thus 
be made very cumbrous, and considei-ing the pitfalls that abound in pro- 
ceedings under the Eegulation and how often they prove abortive, the 
Committee were of opinion that they should be repealed and those of the 
Order accepted. The Lieutenant-Governor, following the advice of the 
Committee, recommends that the Eegulation of 1806 should be repealed 
so far as this^ Province is concerned. The result will then be that in 
oases of English mortgages and mortgages of non-agricultural land by 
conditional sale, the foreclosure provisions of Order No. XXXIV will apply. 

3. As regards the second object of the enclosed draft Bill, I am 
directed to state that under section 16 of the Alienation of Land Act no 
agricultural land belonging to a member of an agiicultural tribe can be 
sold in execution of any decree or order. Land not belonging to a mem- 
ber of an agricultural tribe can be so sold, but hitherto in consequence of 
the rules issued in Notification No. 1297-S., dated the 10th September 
1886, no such land, if applied to agricultural or pastoral purposes, could 
be sold without the sanction of the Commissioner of the division, or if it 
is hereditary or joint-acquired property, without the sanction of the 
Financial Commissioner, and sanction under these rules was seldom given. 
This notification issued under the authority of the second clause of section 
327 of the old Code, which has not been re-enacted in section 67 of the 
new Code, and there is therefore no provision in the new Code which 
would authorise the republication of this notification or keep it in force. 

a 
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Although it is not now needed for the pi*otection of land belonging to 
agricultural tribes, it is still, in the Lieutenant-Governor’s opinion, 
desirable to afford the protection given by the rules above-mentioned to 
land belonging to those agriculturists who have not been notified as 
belonging to agricultural tribes ; and iinloss this ctui bo provided, civil 
courts and Collectors will be compelled to soli, in execution of money 
decrees, land belonging to otliers than moinbers of agricultural tribes; 
and the Commissioner and "Financial Gonnnissionor will no longer ha^o 
tlie power they possess at proaont to prevent sucli a sale. The Lunitonant- 
Governor therefore thinks that, as it was not oxiu'cssly intended by the 
new Civil Procedure Code to abolish the i)roteciion aflbrdatl by these 
rules, a provision slmuld he made by legislation to maintain the substance 
of tlieso rules and to protect the class abovo-inontionod in tlio manner 
hitherto in force in this Province. 

4. I am, iri conclusion, to ask that iho ordoi’S of the Govornmont of 
India may bo conveyed at a very otiady date on this roforenco, as ponding 
the enaotniont of legislation on the linos now proposed thorc^ will ])o 
considerable inconvenience in the decision of suits for foro(dosure or 
conditional sale and a certain amoutiit of hardship to classes which have 
hitherto boon protected against the sale of their lands in execution of 
decrees. 


No. 133 (Homo— Judl.)f 


Copy forwarded to the- 


Benior Socrofcary to tho Pimmcial ConnuisHionor, 
Huginttur, Chief Court, 


Punjab, fovthe information of the 

letter Na SDTj dHlfd Int Octolior 1903, 
No. 4491, dabcHi iiSrd October 1908. 


Financial CnmmiHBioncr, with rcfonjijco to his 
Hou*bio JudgoK with refcrcnco to Inn letter 


PUNJAB (lOVERNMBNT. 
LEGISLATIVE DEPARTMENT. 
DRAFT BILL. 


A 

BILL 

TO 

Bepml Bmgal Regulation XVII of 1806 within the territoriee adminietered 
by the Limtemnt^G<yvemoT of the Punjab^ and to enact ae law certain 
rule hUherto in force by notification wider the Code of Civil Prooedwe* 
AeiXWofm^. 



APPENDIX. 


11 


Whereas it is expedient to repeal Bengal Eegulation XVII of 1806 
Preamble within the territories administered by the Lieutenant- 

Governor of the Punjab and to continue in force 
certain rules regarding the sale of land ; 

It is hereby enacted as follows : — 

1. This Act may be called the Sale of Land and 
Foreclosure of Mortgages Amendment Act, 1909. 

2. It extends to the Punjab. 

3. It shall come into force at once, but the pro- 
visions of section 5 shall have application from January 
1st, 1909. 

4. Bengal Eegulation XVII of 1806 is hereby 
repealed. 

5. (l) No land which is applied to agricultural or pastoral purposes 

and no interest in such land shall be sold in execution 
^ decree of a civil court without the previous sanc- 
in a Commissioner of the division, and where 

oree of a civil court, the land or interest in land proposed to be so sold is 
hereditary or joint-acquired property, without the pre- 
vious sanction of the Financial Commissioner, 

(2) Sales of such land or of any interest in such land, in satisfaction 
of a decree passed by a civil court, shall be made by the Deputy Commis- 
sioner upon the requisition of the Court executing the decree. 


Extent. 

Commencement. 

■Repeal of Begula- 
tion XVII of 1806. 


STATEMENT OF OBJECTS AND EEASONS, 

In all Provinces where the Transfer of Property Act is in force, 
Bengal Eegulation XVII of 1806 has been repealed. The rights of 
mortgagors, in the case of mortgages by way of conditional sale, were felt 
to be sufficiently safeguarded by the provisions of that Act, and the 
additional protection given by the Eegulation was no longer thought neces- 
sary. By the Code of Civil Procedure, Act V of 1908, the sections of the 
Transfer of Property Act dealing with the foreclosure of mortgages have 
been repealed and have been reproduced as part of Order XXXIV of the 
First Schedule of that Code. It is thought that that order may properly 
be enforced in the Punjab, and equally as in other Provinces, the pro- 
visions of the Eegulation no longer remain necessary. It is true that nale 
2 of the Order might be worked with the Eegulation, but the procedure 
would then become very cumbrous. Moreover, the notice proceedings 
under the Eegulation are most strictly construed and frequently prove 
abortive owing to the many pitfalls that abound in them. It has there- 
fore been deemed advisable to repeal the Eegulation and to allow proceed- 
ings for foreclosure in all eases to be governed by Order XXXIV of Act V 
of 1908. 

Section 5 is merely a continuation of the rules regarding the sale of 
agricultural and pastoral land which were notified by Notification No. 1297 
S., dated 10th September 1886, it introduces no fresh change lin the law. 
That notification continued in force by virtue of the powers conferred 
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under tlie second clause of section 327 of Act XIV of 1882, a former 
notification which was issued as No. 3859, dated 3rd Octol)er 1877. The 
second clause of section 327 has not been reproduced in the Code of Civil 
Procedure (V of 1908), and there is no provision of that Code which would 
authorize the republication of this notification or keep it in force. If tlie 
rules are not continued, all landowners except members of agricultural 
tribes will lose a protection which they have enjoyed during the last tivo 
generations and which many of thorn greatly value. 

B%Us made under section 122 of the Code of Civil Procedure, hu the 
Hon’ble the Chief Oo7{,rt of the Pimjah, franud under section 12H {2) (/>) 
of the Code of Civil Procedure, 790H. 

Live-stock and other property which is bulky or not readily portaldo 
shall, after seizure by the Nazir or his officer, be made over, whoti practic- 
able, to the custody of a village lainbardar, or such other rospoctablo 
person as will undertake to keep such property subject to the orders of 
the Court. 

The Gxi)onses incurred in the care, extstody and keep of afctaciux<l 
property (as taxed by the Coxu’t) should he a fii'st charge on the sale- 
proceeds thereof, but, ponding sale, tho attaching tlocreo-holdor should ho 
required to advance sums re(pui*ed for the purpose. 

Schedule of property attached and nmde over to^ son of 

Hipurddar or receiver,^ on the 19 . 


Detail of property. Estimatotl value of property. 


Total value 


Witness. 


Wftmss. 
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Under the provisions of section 23 of Act X, 1897, the General Glanses 
Act, the follounng rides have been made under section 122 of the Code of 
Civil Procedure, 1908, by the Hon'ble the Chief Court of the Punjab, to 
regulate %ts own procedure and the procedure of the Civil Courts subject to its 
superintendence : — 

ETJLES. 

After rule 7 of Order II, insert ; — 

8. (l) Where an objection, duly taken, has been allowed by the 

Court, the plaintiff shall be permitted to select the cause of action with 
which he will proceed and shall, within a time to be fixed by the Court, 
amend the plaint by striking out the remaining causes of action. 

(2) When the plaintiff has selected the cause of action with which he 
will proceed, the Court shall pass an order giving him time within which 
to submit amended plaints for the remaining causes of action and for 
making up the court-fees that may be necessary. Should the plaintiff not 
comply with the Court’s order, the Courr shall proceed as provided in rule 
18 of Order VI and as required by the provisions of the Court-Fees* Act. 

To rule 10 of Order V the following proviso should be added : — 

“ Provided that in any case if the plaintiff so wishes, the Court may 
attempt to serve the summons in the first instance by registered post in- 
stead of in the mode of service laid down in this rule : and provided always 
that should the defendant not appear in answer to the summons so issued, 
the Court shall have service effected, iu accordance with the provisions of 
this Order.” 

In the second paragraph of rule 2 of Order VII after the words “ and 
the defendant ” insert “ or for moveables in the possession of the defend- 
ant, or for debts of which the value he cannot, after the exercise of 
reasonable diligence, estimate ; ” after the words the amount ” insert “ or 
value, ” 

Order IX, rule 9 (l). — To rule 9 (1) the following proviso should be 
added : — 

Provided that the plaintiff shall not »bo precluded from bringing 
another suit for redemption of a mortgage, although a former suit may 
have been dismissed for default.” 

Order XXI, rule 63. — After rule 29 of Order XXI the following rule 
shall be inserted : — 

29-A. When a suit under rule 63 of this Order is pending, the 
Court in which such suit is filed may, if it considers that execution of the 
former decree should be stayed, intimate the fact to the executing Court, 
which shall thereupon stay execution until the suit is decided.” 

In Order XXI, rule 75 after the word “ stored ” shall be added the 
words ‘‘ or can be sold to greater advantage in an unripe state, such as 
green wheat or gram.” 

Order XXX, rule 1. — ■T'o rule 1 of Order XX^ the following explana- 
tion should be added : — 

Explanation. — ‘*This rule applies to a joint Hindu family trading 
partnership.” 
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Order XXXII, rule 1. — To rule 1 the foUowiug paragraph sliall bo 
added : — 

** Such person may be ordered to pay any costs in the suit as if he 
were the plaintiff.” 

First Schedule, Order V, rule 18, form 11. — For the 3r<l and 4th 
parts of (3) in the form read : — 

(3) The said . and his hoxmo in 

.... V ... , . perKonallv known to ino 

v^lneh ho ordmainly resides bemg 

I went to said house in and thoro on the day 

of 19 ,at,_ , o'clock in the 

I did not find the said . . „ . , . . 

r - ] 

I enquired from -! 1- noighbourB, 

I (h) ) 

I was told that. . hiul fiotio to 

and would not be back till 


JiiffiuUuro of l^roeem-aermr. 
CHIEF OOUET, PUNJAB. 


Notification No. 22I2-(I. 

Dated Lahork, the I'M May 1009, 

The draft rules made under section 122 of the Code of Civil Prooe* 
dure, 1908, and published wdtii this Court’s Notifioations Nos. 5-{l., and 
6-Q., dated the Ist of January 1909, have, subject to the undennention^ 
amendment, been confirmed by the Local Government, and are published 
for general information. 

Ambndbjbnt. 

In Notification No. 6-G., dated the Ist of January 1909, for “ In 
Order XX, rule 75 (2), etc.," read “ In Order XXI, rule 7fi, etc." 

By order, Ac., 

A. DANSON. 

SegMitw, 




INDEX. 


'Note l.—The thick figures at the end of each line refer to the pages of this volume and 
the alphabets in italics preceding the thick figures refer to the oases 
having corresponding thick letters against them in those pages. 

2. — 0. and R. in Brevier Roman denotes the Order and Rule. 

A 

Ahandoiwmit of part ofcla%7}i. See WITHDRAWAL OF SUIT. 

Abatement, no abatement if right to sue survives, 0. 22, R. 1, 691 ; special cases relating 
to, L — E, 692—694; limit of, E ; of appeal, I—R, 694, 695. 
on account of all heirs not being brought on record, TJ, 696. 
on default in bringing legal representative on record, <2 — V, 701. 
on death of special appellant, Z, 701. 
order, liability of, to be set aside, C, 707. 
no, by reason of death after hearing, O. 22, R. 6, 710. 
no, by reason of marriage of female party, 0. 22, R. 7, 710. 
of appeal on death of one of several appellants, Z — B, 995. 

Abatement of mtU setting aside of, M-^Q, 713, 714. 

See Dismissal of Suit. 

Accidental} or involuntary omissions in first suit. A, B, 137. 

Account^ second suit for balance on, B, 119. 

shop book, production of, 0. 7, R. 17 ; H, I. 270. 
nature of suit for, D, 456. 

decree in suit for, between principal and agent, 0. 20, R. 16, 461 ; I — Q, 482. 
special directions as to mode of taking, 0. 20, R. 17, R, 463. 
to be taken in redemption suit, 0—37, 923. 

Accounts, mode of taking, B, 759. » 

duty of Court in taking, I, 759. 
of receiver, questions m passing, -1, 987. 

Account etatcd, constitutes new and distinct 'cause of action. .1, 119. 

Act to, for a client, moaning of, E, 0, 160. 

Act XXIII of 1861, S. 14, applicability of, to sale of land in execution of decree of 
Revenue Court, Z. 631. 

Act I of 1896, S. 10, suit to set aside sale on ground of non-service of notice under, N, 

658. 

Acts of State, not to bo questioned by Civil Court, V— 773, 774 ; can be questioned 
if of foreign states, B—D ; how to question, S ; what are not, I— Z, 774. 
Additional evidence, production of, in Appellate Court, 0. 41. R, 27, 1064 ; D— H, 1064, 
1065. 

time for making application for, Q, 1086. 
on appeal— tost for allowing, E, G, 1067. 
on appeal, allowing of, on sufficient cause, H — K, 1067. 
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Aildifional -^(Concluded). 

on appeal — when Court will not allow, L, *1/, 1067 
on appeal — how to exorcise Court's discretion, A — 1\ 1068. 
on appeal — no proper reason for adiuission of, />, 1069, 
on appeal — admission after adjounmicMit, 1‘. 1089. 

on appeal — mode of taking, 0. *11, R. 1089 ; I)—h\ 1069, 1070. ^ 

on appeal— leason to be given on admitting, reismling ivasuu not impera 

tive, V— 1", 1088 ; omission to record ri»ason, *1, 1069. 
on appeal-— points to Ixs dt^fined and roc*ordetl In (lourt, O. 11* U. «.», /i. 1070. 

AddiHoiuil •siatetnrnf, allowed, .*1—/*', 289; not allowed, f», //. 290. 

Court's power to call for, 290. 

Adjournment, of sale, /f, C, 610. 

of sale, necessity for fn^sli proelinmtion after, /, /, 611. 

Adjournments^ grant of and et>st of, (>, 17, ft. 1* 405 ; //— C', 406, 407. 

Adjustment, amounting t<» eoiupronu.so, M '-U, 728,729; lud. amounting tr» compisc 
luiso, A'— .V, 729. 

Adjustmvnt not rertithnl, not to lie proved or riroguised. A’ -It, 474 ; can In* bads of s»it, 
A' -A‘, 477, 478 ; cannot b » basis of suit, X U", 473, 

Administration, priueijde governing H\iit by civditm’ for, /A /%’. 453. 
position of ereditors in a suit for, h\ 455, 
fVoof of delit in x>rotieodings for, 455. ^ 

rule relating to barred debt in procuodiugs for, //, 456. 

Administration decree, is one in favour of all creditors, «/, 466, 
effoet of, A', 458. 

Ad mini nitration suit^ doos not eoaiprwe suit agiunst estate of deceased debtor, ,1, 455. 
Stay of execution of mortgage ileereo during p.Mtdenf‘y of, /A 455. 
applicability of principles of liaukruptcy to insolvunt estales, (% 456. 

.Turisdictiou to onturtain, X 455. 

Hoenrity for costs not to Ikj ordered in, i\ 742. 

Administrator, whether I<*gal representative of a deceasud party, /f, 698. 

Admission^ of nme «»f opposite party, O. 12, R. 1, 352 ; A' 353. 
f»f fact, judgment on, (). 12, B. 0, V 355, 357. 
evidence of— Affidavit of signature, (b 12, H. 7, 357. 

Advocate, power of, to flic application in High Court, T, 161. 

Adcmite of the HUjh Court, rights and duties of, A, 180. 

Affidavit, power to order to any point to he prf*ved by, O. IP, H, 1, C, 425. 

matters In which, ust'd as evulmioo slmuld Ihj coitflnod, (). 19, H. 3, 7*—^, 427 , 
428. 

Affijnuf/ t'op// of summouH, proper, /f *, not proper, C -(t 179. 

Aifcnt, to iwKiept service, <). 3, R. 0 (1), 167. 
appointment of, 0, 8, R. C (2), 167. 
who are ; and who are not, 7— -A”, 176, 
survival of suit by, ou behalf of undlHolosoc! principal, 693. 
of firm, sorvico on, O, 796. 
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Agreement, to state case for opinion of Court, 0- 36, E. 1, 943 ; M", N, 944 ; necessity 
for value of subject-matter being stated, 0. 36, E. 2, 944 ; necessity for its 
being filed and registered as suit, O. 36, E. 3, 944, 945 ; parties thereto being 
subject to Court’s jurisdiction, 0. 36, B. 4, 945. 

Agreement to refer, to arbitration — application to file in Court, Sch. II, S. 17, 1293. 

to name arbitrators, G, 1294. 

* how far binding, H, 1294. 

order of reference — arbitration in suit, I, 1294. 

revocation of, J, 1294. 

to bo in writing, L, 1294. 

when legal representative can enforce, M, 1294. 

failure to file — effect on pending suit, N, 1294. 

obligation of Court to file, 1295. 

v'hen Court may set aside, S, 1295. 

not made rule of Court, effect of, B, 1296. 

writing, necessity for, E, 1297. 

Agricultural produce, attachment of, 0. 21, E. 44, 548. 
under attachment, provision as to, 0. 21, K. 45, 549. 
sale of, 0. 21, E. 74, 619. 

not attachable before judgment 0. 38, E. 12 961. 

Alienation, by purchaser before confirmation, validity of, F, 659. 
by judgment-debtor without Collector’s permission, TJ, 1313. 

Alienations, separate suits in respect of different, -27, F, 119. 

by widow, form of suit impeaching, during and after widow’s lifetime, G, 120 . 

Alternative defendants, joinder as, 0. 1, E. 7, V, X-^-Z, 76. 

Aimen, examination of witness by. A, B, 768. 

Amendment, failure to effect, after order, 0. 6, E. 18, 225 ; T, U, 226. 
unauthorized, V, 226. 

Amendment of decree, in redemption suit, N, 922. 

passed by Appellate Court without calling fo» records, G, 1013. 

Amou7it, due in redemption suit, W, X, 923. 

Appeal, against order on application for leave to join another cause of action, U, 151. 
against order returning plaint, L — N, 263. 
against order dismissing suit for default, Ij, 293, 
against order to restore, 0, 294. 
against order dismissing suit for default, F — Q, 299. 
against judgment in the absence of plaintifi, F — I, 299, 
against judgment by default before a commissioner, E, 299. 
against ex parte decree without taking steps to set aside the decree, W, 299. 
against order refusing to restore, 303, 304, 

position of person who has not appealed, U, 312, 

against order on application to set aside ex parte docroo, X — N, T, 312, 313. 
issues in, T — B, 376, 377. 

f naming of issues by Appellate Court,. W-^E, 382, 383. 

against order on application for execution by joint decree-holder, 491. 
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^^2^^a2-^(Oontinucd) . 

liability to, of order on claim petition, 584. 

against order staying sale of mortgaged x)roiwrtios, 610. 

against order relating to doficioiicy of price on re-sale, /C, jO, 614. 

against order relating to purchase by decn»o-hoIdcr, 616, 

against order on application to postpone sale, '/’, 628. * 

against order of forfeiture of amount deposited by auction-purchaser, /;, C\ 

630. 

against order in respect of sale in favour of co-sharer, K — jl/, 631, 
against order on application to sot aside sale on dt'posit, .1 — /C, 633, 631, 

against order on application to s(‘t aside sale on ground of irr<‘gularity or fraud 

641. 

against order eonfinning or setting aside sale, O— T, 658. 

docs not lie against order refusing refund of purchase^mont'y, />, 668. 

against order rejecting application by purchaser for delivery of pohM\ssion, 

674. 

against order for possession, X, 676. 

against oitler on application to remove hona claimant frmn possession V 

681. 

against order on application complaining of dispoMsession, .1 688. 

against order in claim (‘ase, //, 689. 

•• * 

abatement of, J— /Z, 694, 698. 

reversal of decree on account of all representatives m>t Iwing brought on record 
V, 696. ’ 

against onlor relating to abatement of suit, i, 897, 698. 

against order relating to abatement of suit, 702. 

against order excluding a person from record, //, 706. 

against order rejootiug application to lie brought on record, /, 708. 

against dismissal of suit as having abated, #/, T08. 

against order ra assignmoutliofore final order in suit, A -/f, 718. 

application of ortlor roliitiiift to rfoath, iniirriago and inKolvum'v nf partica to, 
0. 22, B, 11 ; HcoiHi of rule, iv', 718. 

does not lie against order allowing application to withdraw suit, 724, 
in respect of order re comiwomiw^ of Huits, K— (/, 7S5, 
against order re security for costs, C, 742. 

against order of High Court sotting aside ortler issuing commiasioni ^,745. 
against order in suit for partition, F— K, 764. 

Pendency of, against decree nUi not to interfere with passing of order absolute* 
I/, 898. 

against order absolute, if, ; against order extending time, 7*, 897. 

against passing of personal decree against mortgagor, 919. 

against order directing defendant to furnish security, iZ, 9B8. 

against order re attachment before judgment, CZ, 988* 

against interlocutory orders, if, 972. 

against order rejecting application to appoint receiver, 980. 
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A^^eal — (Continued) . 

against order refusing to appoint receiver, Z, A, 980. 
against order appointing receiver, C — D, 980. 
against order refusing to remove receiver, E, 931. 
against order accepting accounts of receiver, F, X, 987. 

from original decree, form and accompaniments of, O. 41, R. 1, 938 ; E — T, 989, 
990. 

who cannot prefer, F, 989. 

grounds which may be taken in, 0. 41, R. 2, U — I, 991, 992. 
against order rejecting memo, of appeal, /, 993. 

by one of several plaintifEs or defendants to obtain reversal of whole decree, 
0. 41, R. 4, 994 ; 994—997. 

against order staying or refusing to stay execution, -27, F^ 999. 
mere preference of, not to stay execution, <9, i?, 1001. 

against order allowing execution to proceed on decree- holder furnishing security > 

X, 1004. 

must be pending for taking security from decree-holder, 0, P, 1004. 

withdrawal without Court’s permission not allowed, P, 1006. 

rejection after admission, C, 1007. 

registration of petition of appeal, D, 1007. 

against order demanding security f^m appellant, P — P, 1008. 

application for restoration of, D, 1009 ; -27, P, 1010. 

power to dismiss, without sending notice to lower Court, 0. 41, R. 11, 1011 ; prin- 
ciple and application of rule, W—Z ; notice to be given to appellant, A ; decree 
to be drawn up, B ; judgment to be written, 0 ; grounds of rejection to be 
given, D ; remedy if grounds are not given, E, 1012 ; application to set aside 
such decree, F ; amendment of decree, G; reference to High Court, H, 1013. 

decision when the record is lost, legality of, I, 1013. 

dismissal for appellant’s default at preliminary hearing, 1013. 

day of hearing of, 0. 41, R. 12, X— ill, 1013.'' 

procedure on hearing —right to begin, 0. 41, R. 16, S, 1015. 

dismissal for appolJant’s default, 0. 41, R. 17 (1), T — P, 1016 — 1018. 

hearing eaJ 0. 41, R. 17 (*2), 1016 ; (J, 1018. 

disposal where pleader for appellant appears, X— P, 1016, 1017 ; where pleader 
does not appear, C — -27, 1017 ; in case of absence of appellant, F — J, 1018. 
in case of dismissal of appeal for default, D— P, 1018. 

dismissal whore notice not served in consequence of appellant’s failure to deposit 
costs, 0. 41, R. 18, P, 1019. 

fiom order on application for re-hearing of, dismissed for default, F— F, 1020. 
re-admission after dismissal for default, 0. 41, R. 19, 1019 ; S — D, 1020—1022. 
parties interested in the result of, S — Z, 1023, 1024. 
against order refusing to re-hoar ex •parte decree on, 0, P, 1026. 
against order rejecting memo, of objections for default to stamp the memo. 
G, 1028. 

posting of— rule to be observed, j27, 1034. 
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(Continued) . 

from remand order in appeal apjainwt orders, i’— S, 1039. 

from remand order in appeal under special Acth» T, U, 1039. 

from remand order after disposal of suit, T, ir, 1039. 

from remand o>\l.or to unsettle finality of de(‘ision, A, 1039 ; ) — /?. 1040. 

determination after remand, (^. 41, B. ‘iC (2), 1062; 1 1062, 1063. ^ 

from order directing loc,i.l inve.stigati on by ameeu -V. 1065. 

dismissal, effect of, AT, 1077. 

from appellate deeroos, proeislmv, O. K. It 1083 ; 1034. 

from orders, O. 43 , B. 1. 1084 '■ 1086. 
right of. duration, Q, 1087. 

from orders, when does nr>t lit*, 1037 '-*1090 ; \vht*n lies. A -/♦\ 1090f 

1091. 

return of, 0, 1\ 1092. 

from dismissal of suit for default, y — 1092. 
from dismissal of appeal for default, f *, 1092. 

from order rej(*e.ting application to resttm* ar nrdi*r in elatm e.ase, -1, 1093. 
from owler setting asidi‘<v' pnrfo deenus 0, 1093. 

from order rejecting application tf) re.vive upplieati»m to set aside sale. A”, 1093. 
from order rt*fusing U) restoro application hy <’o-shar**r to have prt*fcrt*nce to bid, 
y, 1093, ^ . 

from C.V imrk order din*ctiug paymout of money by jmlgment*de)»tm’, 1093. 
from order setting aside sale for fraud, A', 1034. 
from order setting aside sale, F 1094. 
from order refusing to sett ushU* wiUt, /, tf, 1094. 
from order conhrming sale*, I* *V, 1096. 

from ord<*r disjUlowing ohj<*ction te* conflrmatiem of sale*, 1096. 
from orde*r confirming sile in favour of elee^ruc-Iinldor, 1095. 
from order directing Hj>i>oal to alm-to, Q, 1096. 

from ordetr giving or rofuHing*t(» give U*ave in eiiset of UHsigmiient during iHm<h*ney 
of suit, n -X, 1096, 1098. 

from order granting or refusing to grant cxtmimon of time ft>r paymimt of morfc- 
gago money, V”, .?f, 1096. 

from order refusing applimtion for attachment U*fr»rej judgment. .1, 1097. 
from ordor rofusing to pass ordejr on i>etition for tempomry injunefcion, C, 1097. 
from ordor refusing to set asido temporary injunction, /I, 1097. 
from ordor aoeoptmg or passiug receiver's account, /> --/'A 1097. 
from ordor re appointmont of roceivor, H, 1097. 

f!om order vO'-admitting or refuiiing to ro-admit apiieals dismissed for default, 
1097, 1098. 

from order granting review of judgment, A/, N, 1098. 
from orders, proceduro, 0* 48, B. 2, 1098. 
in forma pa<4peri«— application for le.ave in time, P, 1099. 
in forma application for .enquiry into pauperism not necessary, 

e, 1099. 
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. Appeal — (Continued). 

in fomia pauperis — security for costs, J?, 1099. 

in jor^na pauperis — withdrawal of appeal — order to be passed, S, 1099. 
in forma pq,uperis — agreement re Court-fee —power of Court to order payment on 
strength of agreement, T. 1100. 

-rejection of application for leave — powers of High Court, U, 

1100. 

agamst order refusing leave to, in forma pauperis^ F, 1100. 
in forma pauperis — application as pauper rejected — subsequent regular appeal 
after limitation, W, X, llOO. 

in for^na dismissal of pauper application— effect on memo, of appeal, 

F, 1100. 

in forma pauperis presentation of application for leave to, Z, 1100. 
in forma pauperis — presentation by vakil with ordinary retainer, -d ; applicabi- 
lity of rule as to presentation by applicant himself, -S, 1101. 
in forma pauperis by pardanashin woman — presentation by duly authorised 
agent, D, 1101. 

m forma pauperis — grant of leave— rules to be observed, 1101. 
in forma pauperis — application for leave without schedule of applicant’s pro- 
perty, 1101. 

in forma principle applicable, Cr, F, 1101, 1102. 

in forma pauperis — application f on J,eave — duty of [Court to consider judgment 
and decree for itself, J, 1102. 

in forma patipei' is — order by single Judge provisional, J, 1102. 
in inquiry into pauperism 0- 44, B, 2, F, 1102. 
to the King in Council, application for certificate, 0. 45 , B. 2, 1103 ; ikf— K, 1103 
-- 1105. 

from order relating execution of order of His 5 Majesty in Council, 0. 46, B. 16, 

1127. 

for not recording reasons for granting review, 0, 1154. 

order rejecting application for review, V — Z, 1163. 

order granting review — sufficiency of reason, I, 1164. 

against order granting review of non-appealablo decree, 5, 1165. 

against order on application for review after ninety days, B— D, 1166. 

from decree on award not made within timo, F, 1272. 

from decision of Court on difieronce of opinion among arbitmtors, F, 1274. 

against order setting aside award, F, 1285. 

on ground of misconduct of arbitrator, X, 1287. 

from decree on award— determination of question, G, 1291. 

from decree on award — does not lie, F — 1290; does lie, Q — F , 1291, 

from order disallowing objection to validity of submission to arbitration, 

1295. 

from order refusing to file — agreement to refer, 1295. 
from order re filing of awardi Z — B, 1299. 
from decree on award. C, 1299, 
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J.ppe^iZ“-(CoucludGd) . 

for not allowing time to file ol>joetiou«; to a\\ard, 1299* 
from decree on award, T, 1301 ; T, 1302. 
from order on petition to file award, H', 1302. 
from order of ri'feronccto arbitration, A", 1302. 

from order of Collector in execution of decree transferred to him, (r, 1306. 
from decision of Collector on disputed claim, N, 1309, 

from Collector’s order in exoeutian of decree transferred to him, <'hl310; 
7’, 1311. 

from orders on reference to arbitration, f> - /f, 1292. 

A 2 )peal to Prinj Council, Sec under Pu!VY COUNC’lh. 

Appcol uiuh'V the licttcrs Patent, .security for Ci>sLs of appeal, .1/, 1010. 

Ai)i)ear(mce, of one of sevi'nil plaintilTsnr defendants for (tthers, (>. 1, li, 12, 102, 
rule relating to. O, 3, H, 1, 153- 
nieaning of, 159, 

what CAUistituttis, N — 1\ 159. 
ht‘ld not to bo appt'anincis T—K, 159, 160. 
cuueurnnuto of pleader or agent, \\ 170. 
valid, ir, A', 171. 
held not apjHjanuuHj, 171. 

in person by order of Court, O, 5, H. 3, 4.71. 
limitatums to Court’s powta* to order, O. 5, H. 4, f», //, 172. 
of defendant, fixing day for, C 5, U. 0 173, 

on date of first heari»tg, O 9, R. 1, 291, 

of neither party on date of hearing, i). 9, H, 3 ; wope at»l .mplicabilitv t»f rule, 

293, 

only of jdaintifT on date of hearing-- prcuHslure, C. 9, E. ($, 296 1 297'‘299* 

only l)y defendant on datt^ hearing— pmetsUin*, C. 9, K. H ; seopo of rule, 

299; a; 301. 

of defendant on date of a IjouTno I hearing giviiig gtud cause h,>r previous non- 
HpiHjammio -procedur*, O. 9, R. 7, A' -X, 299, 
application by pleider f >r adj mrmnont ui»t an, J\ 801, 

pri)Codum on failure of, of parties to appear on da\ fixed, U. 17, H, 2, 407 ; 77 
408, 409, 

of judgment-debtor in olHidienco to tjotice r»r after arrest, pr«a'audingH on, <). 21, 
B, 40, 544. S48 ; 47 ^ (,), 546. 

in suit against partmtrs'-ad mission of partnership, P ; partner’s right to, M ; in 
individual names. N ; what, must statis O, 800 ; win* has right for, 7\ 801. 
under protest, 0, 3), R. H, C, />, 802 ; A*, 803. 

A 2 ) 2 )eUate Courts duty of, in oiso of misjoinder in trial of suit, T, 152. 
fuuotiouB of, in case of misjoinder, A', 158^ 
not to reject document admitted by lower Court, IK 289. 
not to proceed with appeal without roprusenttitive of deceased appellant, O, TOO, 

right of, To interfere with order directing issue of commission to examine fomale* 
witnesi, 0, 747. 
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Appellate (Concluded). 

when can grant temporary injunction, 5, 964. 
not to make out a new case, A, 991. 

refusal to allow technical plea not raised in memo, of appeal, if, 992. 

when can modify or reverse in favour of all, D — D, 995, 996 ; when cannot 

996, 997. 

decree of, whether binding on party not appealing, P — S, 997. 
not to issue order where execution has been completed, i, 1000. 
power to stay proceedings under preliminary decree, 0, 1000. 
when can demand security from decree-holder, N, 1004. 
power to make order for security for costs of appeal, S, 1008. 
transmission of papers from Court appealed from, 0. 11, E. 13 (2), 1014. 
power of, B, C, 1024. 

power to modify decree of lower Court. C, 1028. 
powers in appeal from remand order, iT, 1038 ; 0, 1039. 
duty of, in decision after setting aside an ex parte decree, D, 1054. 
may determine case finally if evidence on record sufficient, 0. 11, E 24 ; E — ZT, 
1054 ,* I — , 1055. 

may frame issues and refer them for trial, 0. 41, E. 25, 1055 ; applicability of rule, 
ff. 1055 ; Q-T, 1056. 

power to disregard findings, C, 1057.^ 
duty after return of findings, D, 1057. 

power to decide question of fact necessary for right determination of suit, B 
C, 1059. 

when should frame issues, D— E, 1059. 
itself can try— need not remand, I, J', 1059. 

production of additional evidence in, 0. 41, E. 27, 1064 ; D — j9, 1064, 1065. 

refusal to receive additional evidence, D, 1065. 

power of, ex parte decisions, N, 0, 1065. 

discretion to allow additional evidence, P, 1065. 

may order lower Court to take evidence, H—Js 1070. 

finding on unnecessary issues, J, 1076. 

power of, 0, 41, E. 33, N, 1080. 

dismissal of suit by, for default of plaintiff in lower Court, V, 1098. 
objection as to time for delivery of award, 0, 1273. 
corruption of arbitrator— plea rejected by first Court, F, 1287. 
powers of — questions arising on reference to arbitration, S — V, 1292. 

AppUcatim^ to set aside sale on ground of irreguUxrity, withdrawal of, after deposit of 
decree-amount, etc., B, 640. 

Second, to set aside sale on deposit, when not barred, P, 640. 

to sot aside sale on deposit, 0. 21, E. S9, 632 ; who can apply, 635, 636 ; 

who cannot apply, J*— 637 ; when not maintainable, T, 640. 

2 « 



10 


INDEX. 


Application — (Conchidcd) . 

to set aside sale on ground of irroguUrity or fraud, O. '21, K. 00, 640 ; cases falling 
under, IT— V, 641 ; cases not falling under, O — 642 ; essential grounds 
under, 0/, iV, 642 ; limitation applieablt' to, Q, 642 ; partitas tti applica- 
tion, X — 643 ; persons who can apply, /J— -/y, 643, 644 ; pta-sons whf> can- 
not apply, -1/— 5, 644, 645 ; Court to receive ajiplieation, 64S, 

to sot aside sale ou ground of judgment-debtor having no saleable inteiHst, (). 21, 
R. 91, 654 ; S— 655, 656. 
to set aside sale not a step-in-aid of ex<‘cution, /v* 650. 
to set aside sale made more than .iO days after sab*, f\ T, 661. 
to bring legal representative on record, »/■— f,?, 603 ; 1'- »/, 704, 705. 
to bring legal representative on record not l>eingmade within time limited, eftect 
of. 706, 707 ; D, 707. 

by several p<*rson8 to r(‘}mis(‘nt deci'nstitl party, 700. 
by assiguee to be made party, 1', 717. 

for withdrawal of suit not to he made on motion, f\ 720. 
to sot aside decree passisl hy Apptdlati* Court without standing b,r records, 
1013. 

by transferee of det'rtH*— limitation governing, D -/<, 500. 
for execution, O. 21, R. 10, X, 4S4, 485. 

for execution of decree ““‘procedure on ret’clving, <>. 21, It. 17* 806 i /* 807, 

508. ^ - 

for sale made in contravention of H, U O. fN, not falling under Art. 179, Inmi- 
tion Act, R, 935, 

Arbitraiunif witneHS(‘H may l>c examined on cotiunisston, y, 744, 
lower Court not to refer after remand. 1060 ; C, 1061. 
applicalality of schedule rtdatiug to, .1, /f. 1267. 
uewsHity for consent of parties to, 1267. 
reference hy some of the parfcieH**-<*ffe(‘t of, //, 1267* 

refusal to nder, <^fToct of, R, 1268, 

* 

power to reb^r to, 1268 *1270, 

filing of reference, .U, 1270, 

withdrawal from agreement tn refer, (i\ 1270* 

effect of agreement to refer on ponding snit, .S, 1270. 

(question an to regularity of proceedings, 1270. 

application for order of referetuse * ncecHsity for kdng in writing, 1271* 
when not objectionable, V', 1271* 

Court not to proceed with suit after reforcnco, 1273, 
suporsoRsion of roforonce, W, 1273. 

ovidonccaH to provision in oaso of difforoneo of opittion, 7*, 1278. 
who need not join in reference to, fZ, 1287. 

reference not joined in by all parties, legality of, /, 12S3 ; award on such 
reference, if— *0, 1268- 

agreement to be bound by oath][a reference, iV, 1268, 
matter to be referred to, 1270. 
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Arbitraticiv- -(Concluded) . 

ife vocation of reference, N — P, 1270. 
objection to validity of ref erenoe— second appeal, P, 1270. 
withdrawal of suit after reference, permissibility of, T, 1270. 
reference to settle price — decree on valuator’s award, V, 1270. 

^ agreement to refer not in writing, effect of, X, 1271. 
appointment of arbitrator, Sch. II, S. 2, A, 1271. 
second reference on same submission, jE?, 1272. 
dismissal of suit for default after reference, Q, 1273. 

provision for difference of opinion among arbitrators not made — effect of, S, 

1273. 

provision for difference of opinion among arbitrators, Sch. II, S. 4, 1273. 
necessity for second, M, 1276. 

when Court should supersede reference, 0, P ; when cannot supersede, Q, P ; 
supersession, effect of, S, 1276. 

remission of award on matter referred to, Sch. II, S. 14, 1282. 
necessity for separate finding on each issue, IT, 1283. 
infructuous — no bar to suit, A, 1296. 

without intervention of Court— filing award in matter referred to, Sch. II, S. 20, 

1297. 

Arbitration aioard, power to relinquish portion of claim, P, 136. 

Arbitration m smts^ parties may apply for order of reference, Sch. II, S. 1, 1267 ; scope 
of, C, 1267. 

Arbitrator, appointment of, Sch. 11, S. 2, Z, A, 1271. 

order of reference, Sch. II, S. 3 ; necessity for, P, 1271 ; matters to be stated in, 
a, 1272. 

order for payment of expenses of, legality, P, 1272. 

nature of evidence to be admitted by, (r, H, 1272. 

delegation of powers, A, 1274. 

delegation of duties, P, 1275. 

not bound by technical rules, 0, 1275. 

consent of parties re appointment of, D, 1275. 

refusal to nominate — effect of. P, 1275. 

not to be compelled, P, 1275. 

resignation and withdrawal, effect of, O, 1275. 

when party cannot apply to appoint, H, 1276. 

Court to ascertain willingness of proposed, I, 1276. 

power of Court on refusal of, P, 1276. 

when Court; cannot appoint fresh, P, 1276. 

when, may proceed ex parte, T, 1277. 

not to be punished for refusal to attend, P. 1277. 

power of, Sch, II, S. 6, 1277. 

to return records to Court, P, 1279. 

lien on award, M, 1280. 

position of, after filing award, 0, 1280. 
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Arbitrator - (Concluded), 

statement of special case by, If. S. U, 1280 

dcclininf? to retionsidcr award- Yalulif\ of award, 1234 
appointment of successor to, \\ :1295. 
oxooediiig l^owors given, h\ 1300. 

misconduct of, soo under Mls<*<>Ni>rrT of AiouTin'l ok 
d iff 0 rouco uniong*- induct of, II, 1274* 

partial disagroement among - cHeet. nf, .V. 1274, 
neglect to sulnnit award power of <*oui1, 1278 

when can with <|instion of r«?N(4, .V, 1281, 

At*7ns, Biilii of, l)y na/tr not afTectctl h\ Anns Ai-t, (\ 620, 

Aireiii O. HH, I, 951 ; V - .V. 952, 

Assirfuec of mortgage doerne Indore ordi*r al^^^dnie to m.nie puU , / . 717 
Assignee smug debtor, noeeshity ftu* making asfugnor a paity, .s', 06. 

Assignment Indori.* linal order in stiit, nreeediti't* in e.ise of, n oo u u, 

rule, 714. 7W. ■ «.n*, 

AtiacM proiH^rtfh rtdi'ase rd, (). 21, H. dO. 580 J M /?, 5S0 555 
Attaching vrediUtrs^ right (d, to luonev (or ]«^i>ini n( (m diviei hoMei, /,<, 640 

of docrcH*-hol<1er, right of, t<i In* made j*nrf\ fn pending api^.d /#, 7tg. 

AUaehment, withilniwal of, ..f of wilnr.^ wl,.. 

C). 1(J, li. 1 1. 397 i A*, y, m. , ' 

mod,, of, in i-iiM- of fuilurv of \viUiv^„ to .-otin,!, „,ll. :umuu.».. n i,; M n 
398. ' 

Iwforu dctormiioiti..!. of mil, ol.-.. I..|, n.,,,,,., I 1,1. , jii, |{ 


of sharo In moveables, O. 21, li, 17. 554 . 
of allowance before it fulln due. \\ ir, 555 , 

of .siilary or ,iUovvh„....h of inil.iif «mri-r or h,.,vi„i ){ „|„ „ „ , , 

ivutliorit.v, tJ. ‘Jl. I{. IK, 884 ; I '—H, 888, 888, * 

of iMirtimrHhip pniliwtv, U. .|ji, 858 ; .1 (\ 887 

of ncKotiiiWi’ inHtruiiioiitx, (t. ill. H, 61, 889. 

otproiOTtj in ••UHt.Ki.v of Court or piU.lu- oil,.-..,, n, 

660, 561. 

of duenam, O* 21, /f. 53, 561, 662 ; T-F, 665 507 
of (U‘crt*«s tdloct of, H, C, 564< 
of fomdoHuro docroc, < 566. 
of redemption doom', i\ 566. 

of immoveable proixsrty, (). 2I, U. 54, 557 ; y ^ 

removal of, 0. 21, U* 55, 670 ; t\ 571. 
determination of» <h 21, R, 57, 671, 

coiUnmanco of, in ca«e of oneumlK>r«l «, ^ ^ 

olminor’, oKtato in proooodh.gK undr.r thu vv„r,u A.-t f «87 

of m«n,y in rocu.v«>« h«„dH. C>. 988 ; without Court’. V, »l 

ol proporty in hand# of Court by rocoivnr, /{, 989 ■ 
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Attachment before judgement ^ calling upon defendant to show cause re, 0. 38, R. 5, 

955 ; 955—957. 

where cause not shown or security not furnished, 0. 38, R. 6, 957, 

mode of making, 0. 38, R. 7, Y, iT, 957. 

not to bar certain rights, 0. 38, R. 10, A, 959. 

priority between rival attachments, G, 959. 

effect of, jS" — el, 959. 

effect on Official Assignee, K — ikf, 960. 

in suit against members of Hindu family — death of defendant before decree — 
effect of, AT, 960. 

necessity for applying for execution, Q, 960. 
duration of, i?, 961. 

Attachment of agricultural pt'oduce, 0- 21, B. 44, 548. 

Attachment of deht^ effect of, T7— 551. 

not in possession of judgment-debtor, O. 21, R. 46, 550 ; Z7— Z7, 551— 553. 
Attachment of moveable i^ropej ty^ not in judgment-debtor’s possession, application 
for, 0. 21, R. 12, N— g, 489. 
application for, 0. 21, R. 13, R — V, 490. 
in possession of judgment-debtor, 0. 21, R. 43, 547 ; B — IT, 548. 
Auction-ptirchaser^ of first sale can tender decree amount and cost of second sale, X, 612. 
pending appeal, necessityi*for making^him party, Q, 716. 
right of, to appeal against order on application to set aside sale, X, 1094. 

Aioardj legality of, without order of reference, D, 1272. 
time for making — Court should fix, I, 1272. 
failure to fix time for making, effect of, J, X, 1272. 
to be made within time fixed, jC, 1272. 
made after time fixed, validity of, M, 1272. 
objection as to time of delivery of award, 0, 1273. 
to be unanimous, i2, 1273. 

not unanimous — power of Court to adopt, U, 1274. 
unanimous— binding character of, F, 1274. 
delivery within time whether essential, F, 1277. 
extension of time for making of, Sch. II, S. 8, 1277. 
of umpire, validity of, *4, 1278. 

when and how time for delivery may be extended, W, 1278. 

nature of order granting extension of time for delivery, X, Y, 1278. 

to be signed and filed, Sch. 11, S. 10, 1278. 

nature of document forming, C, D, 1279. 

decision according to oath in, E, 1279. 

time for application to sot aside, 1279. 

time for filing, G, 1279. 

refusal to file, H, I, 1279. 

validity of, not filed in Court, J, 1279. 

necessity for publication of, X, 1279. 
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Award — (Continued) . 

power of Court to modify or correct, Sell. II, S. 1280. 

construction of, S, 1281. 

opposed to Hindu Law, validity of, 1281. 

necessity for separate roforonce by both Judge and |>jirties, f ’, 1281. 

part Boparablo not valuL-offect, 1’', 1281. 

proof of objections to filing of, I, 1283, 

Court not to decide in excess of, L, 1283. 

grounds for sotting aside, Sob, U, S. 15, 1283. 

what is not, N, 1284, 

signature of parties to, — efteot, 0, 1284. 

arbitrator doolining to rooonsider award— affect, 1284. 

Order sotting aside in force— effect, Q, 1284. 

setting aside, when proper, 12— 1284; when not pr<»iwr, I'— K, 1284, 1283. 

objections to filing of, T/— /, 1285. 

ro vision of order sotting aside, A, 1287. 

when not valid, /i— I, 1287; when not invalid, 1287, 1288. 

iusufhoiont time for objootions— remedy, H, 1289. 

rejection of improper, 1239.. 

judgment to lie in accordance with, §oh, U, S. MS, 1289. 

finality of, X— N',*’1292. 

nooosaity for filing, X, 1293. 

private— bar to suit, F, 1296* 

what is not, H, 1297. , 

relating to property outside Courfs Jurladiotion, 1, 1297. 

on reference in oriminal prooepdings, J, 1298. 

made after receipt of notioe of revocation, K, 1298. 

necessity for enforoemont of, L, 1298. 

power of Court to remit or amend, 1298* 

mode of enforoement of, 0, P, 1298* 

who may apply to have, filed in Court, Q, 1298. 

private -Court to reoelve applioation to file, If, 1298* 

form of applioation to file, 5, 1298* 

lost— proof of, P, 1298* 

proof of objection to file, U, 1299* 

withdrawal of applicant to file, V, 1299. 

determining extraneous matters, applioation re, W, 1299. 

difference between granting and not granting application to file, X, 1299* 

filing and enforoement of, Soh. XI, S. 21, 1299. 

validity of, on reference by Hindu father, 15, 1300* 

bar to suit, -P, 1800. 

oonstmtion of, 0, 1300* 

power of Court to amend or remit, H, 1. 1300, 
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,4«(;ard--(Conoluded) . 

arbitrator not taking steps to secure attendance of witnesses — ^validity of, 

1300. 

deciding matters not referred to, D, 1301. 
not determining matters referred to, M, 1301. 
necessity for proof of objections to filing of, iV, 1301, 
providing compensation for seduction of girl, 0, 1301. 
decree to be in accordance with, Q, 1301. 
indefinite, no decree on, ii, 1301. 

objection to form of suit not bar to passing of decree in terms of, 1301. 

^ executable only after decree, 1301. • 
not to be impeached after acceptance of benefit therefrom, 0, 1302. 
suit to enforce or set aside, D, 1302. 
suit on, when not valid in law, jB?, 1302. 
remission of, see under REMISSION OP AWARD, 

B 

Bmamidar, verification by, sufi&ciency of, N, 208. 

Benami x>urchas6^ by decree-holder on refusal of permission to bid, validity of, C, 616 ; 
on behalf of decree-holder, validity of, <2, JR, 617. 

B&iieflciaries, representation o^, in suits concerning property vested in trustees, etc., 
0. 31, R. 1 ; application of rule, Q, R, 803. 
power of Court to join, as parties, F, W, 806 ; P — 8, 808. 

Bid, withdrawal before being knocked down, Y, 612. 

Bidders, eflieot of deterring, P, 616. 

Bill of exchange, parties to suit on dishonoured, T, 75. 

Bonds, Suits on bonds, J^N, 120. 

British India, residence out of, 0. 25, R. 1 (2), 740 ; Q — K, 741. 

Buddhist lav;, Partition not essential feature of divorce, 0, P, 120, 121. 

Burden of proof, to show that second suit includes abandoned claim, B, 136. 
in suit to establish right disallowed in claim case, B'—T, 594, 595, 
in proving irregularity in Court sale, P, 642. 
in application complaining of dispossession, P — P‘, 683. 
in claim case, Y, 688. 

of satisfaction of mortgage money in redemption suit, U, 921. 

Business hoohs, order to furnish verified copies of entries in, 0. 11, R. 19,347 ; X, Y, 348. 

C 

Cause of action, Meaning of, iF— F, 30. 

Misjoinder or not of, TF-rP, 31, 32. 

Joinder of, D— AT, 52. 

Meaning of the term, B (2 and 3), 108, 109. 

Splitting of — , Qi B, 109. . 

necessity for separate suits, P, 8, T, 109. 
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Cam$ of action— (Concluded) . 

against administrator, trespasser or wrongful posHCKHor, difforctico between, C, /), 

119. 

definition and moaning of, P — ir, WSf 146, 

Definition, construction, etc,, of, U— -C, 229, 
effect of misstatement of, D-— 230. 
existence or otherwise of, LT* - A", 231^ — ^242, 
date of accrual of, A — V, 242—245. 

Certificate, to judgment-debtor to raise money by private alienation, A— //, 62$, 
of sale -all irregularities, Q, 660. 

Omission to obtain, oonscq nonce of, 1C ; nature of ovidotuce created by, h\ 670 5 
nature of title conferred by, f/, 670, 671 ; vesting of titlo, A — j, 672, 673* 
to purchaser, grant of, 0. 21 , R. 94 , 666; appeal from order amending it, M ; limi- 
tation applicable to grant of, N ; nooessity for sale Iwcotning almolutc lH*(ore 
grant of, O ; necessity for registration of. P-A; stamp on, *7, T\ mmstruc- 
tion of, U — -V, 669 ; conolusivonoss of, Y, 669 ; 670 ; when not nreoHsary, 

A^B ; grjuit thereof to reprosentativo of purchaser, ( 7, />, 670. 
of heirship, See SUOOKBHION OKUTIFICATK. 

Cestui que trust, parties to suit by, against sole surviving trusto.>, P, V, 76. 

Charge^ created by maintonanoo dooroo, onforoomont of, P— 7\ 938. 

application of provisions relating to sale or redemption of mortgaged pmiwrty 
to, 0. 84, R. 16, P-r, 988. 

Civil Court, Jurisdiction of, to enquire into oortain mattors whore dooroo has lioon 
transferred to Collector for execution, D—- P, 613. 

Jurisdiction of. to entertain application to stjt aside sale held by CoUectnrt 

656. 

Claimant, questioning legality of decree, 17, 683. 

bom fide to be restored to possession, 0. 21 , R, lOl ; application of the rule, 

X, 637 ; procedure under the rule, P— / ; possession on his own account, what 
is, J, K, 688. 

Claim petition, effect of order on, W-*Y, 634. 

conolusiveneHS of order on, I/— 7, 6S4 ; 17 -R. 801. 
effect of order on, 1C, 688. 

Claim prooeedings, jurisdiction of Court in rqepeot of, F, 682. 

test as to bar to subsoquont, K, 683. 

Claims, to be included in one suit, N (it, 108. 

arising out of same cause of action, 4— R, no— 116. 
arising out of different causes of action, 118, 119. 

Special cases relating to whole, in respect of a ovus) of aotion, A -/f, 119, |$6, 

revival of abandoned, in different Court, K 186« 

included in former 8uit--dismi88aI*--fieoond mxlt. H, 187. 

for subject matter abandoned in first suit, 1, 138, 

for diffopenoe of value omitted in first suit, J, 188. 

to accretion to laaad not specified In first suit, IT, 188. 
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*€laim — (Concluded) . 

not anticipated in first suit, D, 138. 

for partition of damages accrued at the date of first suit, M, 138. 
by way of set off not to be split up, ISf, 0, 138. 
excluded by survey award — second suit for, P, 138. 

^excluded by guardian in first suit, Q, 138. 

for*money misappropriated by joint family manager, second suit for, P, 139. 
for misappropi^ation by agent omitted in first suit, 8, T, 139. 

►based on mortgages — second suit for, TJ—W, 139. 
first suit based on false, V — A, 139. 
for shamilat land not prayed for in the first suit, X, 139. 
for demurrage omitted in first suit, B, 140. 
for declaration of title — ^first suit for possession, C, 140. 
not included in first suit withdrawn, D, 140. 
without fulfilling conditions for withdrawal in first smt, P, 140. 
for partition of whole— first suit withdrawn without permission, P, 140. 
statement m plaint as to relinquishment, X, 247. 
question for decision on, Z — 0, 582. 

to attached property, disallowance of, 0. 21, R. 61, 585 ; G — P, 585, 586. 

disallowed, suit to establish — 0. 21, R. 63, 587 ; T — Q, 588 — 601, 

dismissal after enquiry ts order upo#L investigation, X, 682. 

revision in case of rejection of, /, 683. ^ 

when to be treated as plaint, T — ZJ, 684. 

trial of separate adverse, 687. 

when allowed, Z — B ; not allowed, G ; rejected, D, 688 . 

orders on, conclusive subject to regular suit, 0. 21, R. 103 ; 689 ; subject also 
to revision, X, 690 ; corresponding provision under old Codes, If, 689. 

meaning of, 7, 725. 

to property attached before judgment- investigation, 0. 38, R. 9, 958. 
failure to submit, to Collector, X, 1307. 

^laiwLS and objections to attachment ^ investigation of , 0. 21, R. 68, 572 ; TT— X, 572 — 578. 
•Clerical error ^ meaning of, X, 1154. 
do-defendemts, issues between, legality of, X, 378. 

decision on issues between plaintiff and general defendants not a decision between, 

Q, 378. 

CJoin or aurrency notes ^ payment of attached, 0. 21, R. 66, 571. 

•Collector^ power of, to set aside sale in execution of decree transferred to him, ilf, X, 

634. 

suit to contest order by, in execution of decree of Civil Court, P, 635. 
power of, to order local inquiry, U, 7, 754. 

necessity to' be made party in suit between private persons, If — 17, 777, 778. 
necessity for sending copy of order in pauper suit to, 0. 33, R. 14, 876, 
acts of, as receiver, X, 988. 

when may be appointed as receiver, 0. 40, R. 6, 988. 

. 3 
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Colkctor — (Concluded) . 

Execution of decree tmunforred to — powers of, Sch* III, S. 1, 1305. 
iippUciibility of C.P.C., to decrees tmnsfenvd to, .1, 1306. 

to render accounts to Court re decree transferred to him for execution, Sch. HI, 
S. li, 1311 ; li-r, 1312. 

poN\ei to compel attendiiiice and produ<‘tion in execution of decree transferred 
to him, Sch. Ill, S. 13, 1314. 

CvJJrctor's liijisirr, production of certified extracts from, O. 21, U. 11, 491. 

Cof jufussi on, tn examine witness, when may 1 hi issued, 0. ‘i(», H. 1 ; duty of Court 
issuing,', (> ; examination of witness on, P, 744. 
not to issue for examination of infant of toudm* years, /f, 744. 
ri^rht of pardanashin woman to ho examined on, S, T, 746. 
unauthorised issue of, T, V% 746. 
pm\(‘rof Court in issuing. U, iV, 744; H", 745. 
issue of, without notice objeotionablo, -V, 745, 
order for, 0. 20, E. 2, 745 *, 746. 

ground for issuing, IK C, 746. 
to whom, may 1)0 issued, 0. 2G, E, 3, D, 746. 
l)crsons for whose examination, may issue, 0. 2(», E. 4, 746 ; /♦’, 747. 
discretion iu issuing, /f, 747, 

to examiiio witness not within British Judia, 0. 26» E. 6, 747 ; I, «/, 748. 

Court reooiving, to oxamino witnosa pursuant thereto, 0. 20, R, 0, 748. 

return of, with depositions of witnesses, 0. 26, R, 7, -S’— I', 740. 

to make local investigations, 0. 26, R. 9, if— JW, 751* 

when Court may issue, il— /C, 758. 

when it ought to issue, h — 754. 

to make local inquiry, to whom may bo issued, H"— if, 754. , 

to examine or adjust accounts, O. 26, E. 11, 759* 

interpretation of rule, D, 769. 

when necessary, K ; issue of, Af, 760. 

to make partition of iinmovcablo property, O. 26, E. 13 ; moaning of rule, C/, 
762. 

payment of expenses of, 0. 26, R. 15, 766 ; O-T and V, m, 767. 

Commmioiter, nature of decree passed on failure to pay foe of, M, 801. 
consequence of plainblff's failure to appear before, V, 801. 
to effect partition, resistance to, is resistance to dooree for potwession, L, 668. 
to make local investigation, prooedure of, O. 26, R. 10 (1), 756. 
may be examined in person, 0* 26, R. 10(2), 755* 
duty of, making local inspection, 755, 756# 
examination of, B, C, 759, 

proceedings and report of, to bo evidence in suit, 761» 

to efteet partition of property, appointment of, X— 0 ; proeedum of^ 0* B. U, 
764 ; th^y ate to prepare and sign separate reports, M ; time for moving CotoMrt 
to vary report of, F, 765. , . , * 
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Commissioner — (Concluded) , 

powers of, O. 26, R, 16, 767; W—Y, C—G, 768. 

How to enforce order of, Z , 768. 

attendance and examination of witnesses before, 0. 26, R. 17, 768 ; I — -ST, 769» 
Court to direct parties to appear before, 0. 26, R. 18, 769, 
when may hold ex parte enquiry, L, 770. 

*Comm%ss%oner" s fee, to examine accounts, -F, 759. 
failure to pay the fee, effect of, G, 759. 
suit for, N, 760. 
lien for, H, 762. 

Commissioner's order, disobedience to, consequence of, 0, 761. 

Commissioner's report, application to vary, 0; notice to vary, F, 761. 

Court to accept or reject, in suit for partition, G, 765. 

Common interest, right of one person to sue or defend, 0. 1, R. 8,j76 ; B, C, 77. 
Companies, suit against unincorporated, B — JSf, 782, 783. 

Compensation, m respect of mortgaged property under order absolute for sale, TJ, 914* 
Compromise, not an assignment, 0, 716. 

of suit, 0. 23, R. 3, 727; principle, scope and applicability of rule, T7-— 728.^ 

who can effect, O-'Z, 729, fSO ; binding character of, A — K, 730, 731. 

right of party to withdraw from, L — N', 731. 

estoppel of party denying, 0, 731. 

right of beneficiary to^ue on, P, 782. 

mode of decision when, is objected to, Q, 732. 

nature of right created by, R, 732. 

need not be in writing, S, 732. 

not lawful, X, Y, 732 ; B — F, 733, 

when Court cannot dispose of suit according to, F, 733. 

duty of Court in recording, G, H, 733. 

time for filing, I, 733. 

when, decree to be passed, P, K, 733. 

in probate proceedings, Z, A, 733. 

mode of enforci^, A-—D, 735. 

of appeal duty of Court to record, PT, 733. 

comprising matters beyond suit, mode of decree to be passed, I— XT, 736. 
conditional on its being incorporated in decree, suit to be proceeded with in case 
of, L, 736. 
by partner, P, 800. 

by next friend or guardian tor suit, 0. 82, R. 7, 830; I — B, 833 — 885 ; applicability 
of rule, P— 0, 830—832; leave to, when to be given, F, 835 ; circumstances, 
justifying sanction, F—H, 835, 836 ; onus of proof of such circumstances, I, 
J ; leave given in ignorance of facts, X'— iH ; leave given without enquiry, 
F, 0, 836 ; not form but intention to grant leave, essential, P — S, 836, 837. 
leave must be express, T7— r, 838 ; effect of compromise without leave, A — L,. 
838, 839 ; absence of order, T ; reasons for accepting compromise, XJ, V, 837 ; 
right to avoid, before majority, U ; compromise with leave, ^when can be set 
* aside, 840. 



20 


INDEX. 


Compromise decree^ to bo passed in spite of objection of a party, 734. 
duty of party to got, passed, K, 734. 
construction of, N, 734. 
sotting aside, 0 — tT, 734. 
effect of, on subsequent suit, F— 734, 735. 

Comp'omise deed^ need not bo rogiaterod, T, U, 732* 

Concise statements^ when they may bo allowed, 0. 7, E. 9, 261. 

Condition 2‘>r€cede7tt, specification of, 0. 0, E. 0, 193; P — iT, 193, 194. 

. Consent, of judgment-debtor to non-oompliauco with provision relating to time of sale. 

y, 609, 

to waive the issue of fresh proclamation, Q - W, 611, 612. 

Consolidation of claims, in suits re same subject matter, X, 157. 

Constmuition, of order of dismissal of suit, Z, 302. 

of material irregularity in publishing or conducting sale’* in 0. 21, E. 00, K— I”, 

648—650. 

of proviso to 0. 24, K. 8, Z, 928. ‘ 

of ** mortgagee ” in 0. 34, E. 14, l\ 935. 

of the word ‘*tho case ” in 0. 4C, E. 3, X, 1184. 

of ** made ” in 0. 47, li. 2, O, 4155. 

of expression ** other than, &c.** in 0. 33, E. 1, A-^0, 850. 

of the word shall in 0. 40, E. 7, Q, 1137. 

Contract, construction of denial of, 0, C, B. 8, 203, 

Control^ moaning of, P^U, 796. 

Co-partners, suits between, O. 80, K. 9, 803. 

Copies, of judgment and decree grant of, 0. 20, R. 20, A — D, 465. 

of exhibits in Court whoso decree is appealed from, 0. 41, E. 18 (8), 1014. 
of judgment and decroo of Appellate Court to bo furnished to parties, 0. 41, E, 86, 
1083; and suit to Court whoso dooroo appealed from, 0. 41, E. 87, G, 1083. 

Co-plaintijf, right of, to continue suit notwithstanding disohargo of roooivor— plaintiff, 
2^, 717. # 

Corporation, Share in, rule relating to sale of, 0. 21, R. 76, 619 ; B, 620. 

Shares in, transfer of, in execution of dooroo, 0. 2X, R, 80. Tj, 622, 623. 
subscription and verification of pleadings relating to, 0. 20, U. 1. 782 ; meaning 
of, M; suit on behalf of foreign, N\ who can sue on behalf of, O^T, 784; 
verification on behalf of, C/— 784, 785 ; suit against for particular pur^ 
poses or under particular oiroumstanoQH, I^L, 788 ; see also COMPANIES, 
service on, 0. 29, E. 2, 785 ; summons on Railway Go., C, 786* 
right to require personal attendance of officer of, 0. 29, R. 8, 786. 
temporary injunction to, binding on its officers, 0. 89, E.5, 971. 

Co-shos^er, to have preferonoo in sale of share of undivided Immoveable nrooertv 0. 2i 
E, 88, 631, 632. y jt 

Costs, to defendant when plaint is rejected, W, 226. 

to plaintiff whero set off was proved by defendant, D, 280. 

plaintiff's failure to pay, for service of summon* on defendant, 0« 9, B*2, 

17—0 292* * 
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Costs — (Concluded) . 

Order as to general costs of suit in restoring a case, P, 294 . 
of notice to admit or produce unnecessary documents, 0. 12, R. 9, 358. 
claimant not to execute for, when order in his favour is set aside by regular suit^ 
F, 687, 

against estate of deceased plaintiff, F, 701 . 

of*defendant in case of withdrawal without leave to bring fresh suit, W, 725 . 

Court has discretion to award, in suit for injunction and damages, B, 737 . 
of application to sue in forma imuperis, 0. 33, B. 16, 878 . 
in foreclosure suit, G — I, 893 . 

in mortgage decrees is also the amount due to plaintiff, L — 0, 916 . 
of redemption suit, U, V, 923 . 

of mortgagee subsequent to mortgage decree, 0. 34, B. 10, N — P , 930 . 
recovery of, of noting non-acceptance of dishonored bill or note, 0. 37, R. 6, 950 . 
of reference to High Court, 0. 46, R. 4, Z — P, 1135 . 
when arbitrators can deal with question of, 1281 . 
unauthorised provision as to, in award, effect of, F, 1281 . 

Costs in interpleader suit, losing defendant to pay plaintiff’s, J, 943 . 

Court may provide out of funds in Court, X, 943. 

Costs of arbitration, order as to, Sch. 11, S. 18, 1281. 

Cos^s of commission, see EXPANSES OF Oqmmission. 

Costs of suit, payment out of minor’s estate, L, 1126 . 

Courtf duty of, receiving summons, 0. 5, R. 23, F, 183. 

power of , to* compel persons present to give evidence or produce document, 0. 16, 
R. 7, 392 ; Z, A, 393 . 

power of, to summon of its own accord, 0. 16, R. 14, Z , 399 . 
may be taken any particular question and answer or objection to any question^ 
0. 18 , R. 10, 421 . 

to bo taken down question objected to and answer to it, 0. 18, R. 11, 421 . 

power to examine witness immediately, 0. 18, R. 16, P, 424 . 
may recall and examine witness, 0. 18, R. 17, 424 . 
may inspect subject-matter of suit, 0. 18, R. 18, 425 . 
issuing notice to show cause against execution, D— P, 520 . 
duty of, in sales of attached property, Z — P, 606 . 
which may order sale of immoveable property, 0. 21, R. 82, P, 624 , 
not to set aside on ground of irregularity or fraud suo moto, T, 643 . 
which can receive application to set aside sale on ground of irregularity or 
fraud, T ; duty of Court on receiving application, XJ—W, 645 . 
bound to confirm sale not set aside, N, 660 . 
not to remove obstruction to possession suo moto^ S, 678 . 
duty of, investigating obstruction to possession, IF, 678 . 
jurisdiction to try a claim, F, Z, 682 . 
powers of, in claim case, P — Z, 683 | 684 . 
io transfer record when jurisdiction is transferred, P, 687 . 



S22 


INDBX. 


Cowr ^--(Cottcludcd) , 

duty of, in dctorxnining who is legal roprosonttitivo of docoasod party, 2’— V, 709. 

that transferred suit not to substitute name of one party for another, 1\ 710. 

power to rectify error in wording of an order, i'/\ 712. 

power to permit withdrawal of suit, if— -ftT, 721. 

duty of, in passing decree in pursuance of compromise, A — />, 728. 

to record compromise, /i", 788* 

duty of, to give necessary instructions to OommisHioncr, 0. 26, R. 1*2 (1), 760 ; 

761 . 

right of, to direct further iiKiuiry when it is dissatisfied with proceedings of Com- 
missioner, 0. 26, R. 12 (2), 760 ; F— /). 761, 762. 
to see that minors are properly reprosontod, i>, 810. 

cannot exonerate any defendant in summary suit on negotiable instrument, D, 

948. 

power to modify part of dooroo not appealed from, -V— 991. 
which may stay execution, F— i?, 1003. 
procedure after remand, C — D, 1061. 

to which ease remanded not to refer to arbitration, L\ 1060 ; F, 1061. 
to which case remanded not to add parties, IF, 1061, 
power under remanded order, F— ii, 1061. 

power to appoint arbitrator in oertaiu^oaHes, Sch.**XI, S. 3, 1274 ; soopo of, /X, 
1278. 

power on refusal of arbitrator, i/, K, 1276. 
not to decide in excess of award, 1283. 
to conform to agreement to refer, 0, 1296. 

^ourt exscuHnt; decree^ in respect of iands situate within jurisdiction of sovoral Courti, 
0. 21, R. 8, 479. 

CourUfm^ statement in plaint as to, F, Z, 247. 

return of plaint —No additional, uoed be paid, P, 268. 

payable in suit to establish right disallowed in claim oase, <3, F, 390. 

on appeal from decree directing surrender of poHse»w!on, -V, 679. 

for application complaining of dispossoiwion, i, 688. 

in suit for declaration of right and possession, i7, 689, 

right of Government to apply for payment of, in pauper suits, 0, 88, R. 12, Z#— i7, 
876. 

on appeal against order refusing application for order absolute, X, 909. 

Court of execution, to be bound by order of original or appellate Court, 0. 21, E. 28, 
323. 

Court's opinion, power to state case for, 0. 86, R. 1, 948 ; N, 941. 

Crsdiiors, position of, of an estate under administration, P, 433. 
rights of secured and unseoured, Q, 466. 
application to OoUeotor to be placed on list of, L, 1306* 
suit for right to be placed on list of, prepared by OoUector, M, laM. 

Oops, See Obops. 

Crm^laim under sms dscrss, execution in case of, 0. 21, B. 19, 813 f Ali* 

# .. 
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^ross decrees, execution in case of, 0. 21, R. 18, 508. 509 ; 510—513. 

•Cross-decrees and cross-claims in mortgage suits, execution in case of, 0. 21, B. 20, 515. 
Cross-examination, power to order attendance of deponent for, 0. 19, R. 2, 425. 
Cross-ohjectio'^is, See OBJECTION IN APPEAL and MEMO. OF OBJECTION. 

D 

« 

Bamages, suit for, for trespass survives in favour of surviving ovmer, T, 695. 

Date of sale, Meaning of the expression in O. 21, R. 89, P, 639. 

Daughter and daughter's son can sue jointly with their patnidar, T, 53. 

Debt, effect of attachment of, W-—Z, 551. 

Debtor, death of, before or pending suit, effect of, Q, 703. 

Dedsmt, on each issue, necessity for, 0. 20, R. 6, K-—B, 434, 435. 

Declaratory suit, to establish disallowed claim, W—Y, 591. 

Decree, to be in accordance with issues, T — Y, 375. 
contents of, 0. 20, R. 6, S—M, 435- 438. 

to bear date of judgment and to be signed by Judge, 0. 20, R. 7, N— A, 438, 439. 
signing of, judgment whereof pronounced by Judge no longer holding that office, 
O. 20, R. 8, 439. 

in suit relating to immoveable property, contents of, 0. 20, R, 9, B — K, 440. 

for delivery of moveaWe property ,*oon tents of, 0. 20, R. 10, 440 ; L'—Q, 441. 

lor payment by instalments, passing of, 0. 20, R. 11 (1), 441 ; B— 0, 442, 443. 

in suit for possession and mesne profits, passing of, 0. 20, R. 12, 444 ; D—B, 452. 

form and construction of, P— Af, 452, 453 ; scope of rule, W—B, 445. 

for mesne profits, limitation applicable to, T — 7, 453, 454. 

in pre-emption suit, 0, 20, B. 14, 456, 457 458 — 460. 

in suit for dissolution of partnership, 0. 20, R. 16, 460 ; B — H, 461, 

in suit for account between principal and agent, 0. 20, R. 16, 461 ; I — ?, 462. 

in suit for partition or separate possession, 0. 20, R. 18, S, 463. 

when set off is allowed, 0. 20, R. 19, 463 ; ^ — Z, 464. 

transfer to Court of Small Causes, 0. 21, R. 4, 4 — B, 479, 480. 

attached not to be sold, X— A, 563. 

for sale of mortgaged property not decree for money, I, 564, 565. 

effect of reversal of, on purchasers, /, 617. 

against dead man, effect of, T, 704. 

em'bodying extraneous matter not bad, Af— Q, 736. 

for sale, construction of, P — 8, 900, 

form of decree, T, 900. 

nature of decree, U— -B, 901. 

execution of decree, 0 — 7, 901 — 903. 

for sale not decree for money, G — J, 913. 

in redemption suit, 17— X, 921, 922. 

for sale-^-effeot of default on position of mortgagor after, Y, 928, 

' on hypothecation bond, construction of, S, 935. 
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Decree--- (Concluded) . xr ?» 

m summary suit on nogotiablo iustrumont. power to sot aside. O. ft7. B, 4, N—P,. 

930. 

priority of, 1082. 
znoaning of, 0. 45, B. 1, 1103, 

Decree amount^ modes of payniout of, O. 21, B» 1, 465; 465, 466. 

Pecm.lwJfkr, not to bid tor or buy without iwrinisaioii, (). !il, R. 72, 615 ; Y—X, 
616-618. 

purcliiibor without permission, validity of, S, T, 618. 
ciititlcd to luonuy paid into Court, /v, 639. 
meaning of. in (), 21, E* 90, T, 643, 

entitled to apply for sale of other properties of mortgagor <m saUi privccds ladng 
ft'und insufliciont, 916 *, not entitled so to apply, *1 —C, 915, 

Decree-holder purchaser, amount to ho deptwitud by, O, 689. 

Decree %n up}eid, date and coutouta of, (). 41, E, 36, 1080 ; 0— •/♦', 1081 --'1083. 

(‘ffoct of, l\ 1082. 

when docroo of first Court to ho varied, T, 1082, 

Decree of nmi-su it, power to make, X, 188. 

Decree on award, without enquiring into ohjootious, --1, 1289. 
nature of, 1289, 

effect of, E, 1289. ^ » 

finality of, K — X, 1292, 

Default, legality of deoiding case in the ahsonoe of a party on date of which he had m 
notice, /, 293, 

Default ifm purchase^', auswemble for loss on ro*salo, O. 21, H, 71, 613 ; (/*— C, 614.615. 
Default of appearance after remand, /, A', 1018. 

Defective suit, remedy open to dofotidant in, H, 75. 

Defence, founded on Bcip*i.rato grounds, t), 8, E. 7, 288, 

new ground of, hy plaintiff or defendant, 0.8, R, H, 288. 
not to Ihj oliauged in revived sfiit, //, 700, 
on Ijelmlf of partners, O—if, $00, 801. 

Defendants, who may bo joined a», O. 1, R. 3, 84. 

general principles as to persona who may Iw joined as, U'— iV, 55, 86. 

exonerated, not liable in appeal by another defendant, 74. 

need not l>o intorested in all the relief claimed, C. 1, R. 6, 74. 

in suit on contract made by a firm, E, 75. 

starting point of limitation in case of added. 0. 1, H. 10 (8), 65. 

riulistitution of, on second appeal, H, 91. 

name of, in plaint, (!), 228. 

place of residenoe of, S, 299. 

procedure in ease of non-attendance of one or more of soveml. O. 9, B. XI, 806 
P-iS, 307. 

Judgment ;^hen a, is not at issue, 0. 16, B. 2, 0, 385. 

procedure in case of death of, 0. 22, B. 4, 701 ; scope of rule, * 
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(Concluded) . 

meaning of, I, 702 ; J, 703. 
death, of, before decree, efiect of, i2, 703. 

meaning of, in E. 8, 0. 34, JP, 927, 
description of, Q, E, 927. 

Delivery^ of moveable property sold, 0. 21, R. 79, 621, 622. 

*of property in occupancy of judgment-debtor, 0. 21, R, 95, 673. 
of property in occupancy of tenant, 0. 21, R. 96, 675. 
to follow confirmation of sale, S, 675. 

Demeanour' of witness while under examination, remarks on, 0. 18, R. 12, 422. 

Deposit, to bo paid by decree-holder purchasing with permission, G, 617. 
by auction-purchaser, waiver of, R, 628. 
by auction-purchaser, forfeiture to Government of, W, 629. 
by auction-purchaser, non-payment of, effect of, L, M, 627 ; D, 630. 
to be made for setting aside sale, X ^A, 638 ; irregular deposit, B, C, 638. 
by defendant of amount in satisfaction of claim, 0. 24, R. 1 , principle of, S, 737. 
conditional, validity of, V, 737. 
not proper, W, X, 737. 
notice of, 0. 24, R. 2, 738, 
when takes effect, V, 738. 

procedure whore plaintiff accepts, as satisfaction, 0. 24, R. 4, D, D, 739. 
of money, &o., in Court, 0. 39, R. 10, 973 ; 974. 

Deposition, when to be interpreted, 0. XVIII, R. 6, 419; L, 420. 

taken under commission, when to be read in evidence, 0. 26, R. 8, X — G, 

749, 750. 

of witness examined or commission to be filed with reporD of Commissioner 

A, 759. 

Devolution of interest, moaning of, R, S, 716. 

Disalloioed, in 0* 21, R. 92, construction of, 0, 659. 

Discovery of documents, application for, 0. 11, R. 12, U---C, S86--338. 

Discretion, of plaintiff, D, V, 55. 

of Court in recognizing transfer of decree, P— I, 503 — 505. 
in issuing commission, how to exercise, if, 747. 

Dismissal, of appeal for non-appearance of appellant, propriety of, X, 802. 
of application for restoration of suit, effect of, V, W, 302, 
of suit by reason of substituted plaintiff not furnishing security for costs, 0, 712 ; 
0. 22, K. 8 (2j, 711. 

of suit on account of Official Assignee not giving security for costs, 0. 22, R, 8 (2),. 
711 ; D, 712. 

of suit, effect of, 0. 22, R. 9, 712 ; scope of rule, P, 713. 

Dismissal of suit, on plaintiff’s pleader stating that he had no instructions, propriety 
of, 0, 301. 

fbr non-attendance of plaintiff —when proper, S, T, 30'* * 

4 
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Dismissal of suit — (Concluded), 

for non appcaninco of plain till or pleader when he hivd adduced evidence, pro- 
priety of, r, 302. 

for iion-attcndanco of plaintiff before Cominihsumer, M, 770. 
after award on ground of limitation, K, 12S0. 

Dispossession^ by decroo-holder or purchaser, investigation, as to, <), 21, H, lOQn 
884; scope and application of sale, 11'— K; object of rule, 685 i ^jncHiion of 
title, aI/, 686. 

by porsou other than judgment-debtor, -V— -i’, 686. 
what is, Qt 686. 

Disputed boundari/^ investigation as to, 6', 754, 

Documnts^ Suit for cancellation of — , Q, ii, 121. 

fitatemeut of effect of, O. G, R, 9, 203 ; />— J*’, 208f 204, 

list to bo furnished of, not in plaintiff’s poHsenHion, 0. 7, R* 14 (2), 268» 

right of defendant to a copy of plaintiff’s, C, 269« 

inspection of, by defendant, D, 269» 

production of, in plaintiff’s posHossion, 0. 7, U. H (1), 268; />—/*’, 269. 

statement ns to person in whoso possossiun or power it is, O. 7. E* 15, 269* 
inadmissibility or otherwise of, not produced when plaint filed, O. 7, li. i'^, 271 1 
271, 272. 

discovery of, application for, O. 11, E. 12, 8^- 888* 

affidavit of, whereof discovery is objected to, t), U, E, 18, J9— /, 836, 889* 
production of, order relating to, 0. 11, H. 14, A.**— /i, 889—842. 
inspection of, referred to in pleadings or aflldavits, 0. 11, H. 15. 812; C'-.U, 848, 
844. 

Notice to produce, form of, 0^ II, E* 16, 844. 

time for inspection of, when notice is given, 0. 11, E. 17, 844 ; 348. 

order as to place and manner of inspection of, 0. 11, U, IH, 845 ; U— 346. 847. 
order to furnish verified copies of entries in business books instoad of Inspet'tion 
thereof, 0* 11, R. 19, 847 f -V, r, 348. 

discovery or inspection premature, postponement of, U. 11, E. 20, ^—^1, 843. 
non-ooxnplianoe with order for discovery or inspection, consequence of, 0. 11. B. 21, 
848; i-F, 819-851. 

notice to admit, 0. 12, B. 2, 1C— 1>, 858, 854. 
notice to procedure— Evidence of service thereof, 0. 12. R. 8, J, 857. 
to be produced at first hearing, O IS, B. 1, 858—360. 

non-production at first hearing, effect of, 0. 18, E. 2, 860. 

rejection of irrelevant or inadminelble, Q, 13, R. 8, 0— 86i* 
recording of admitted and return of rejeotod, (). 18. R. 7, 868 ; /, K, 361* 
impounding of, 0. 18, R. 8, 864. 
return of admitted, 0. 18, B* 9, 864. 

may be sent for from Court’s own record or from other Oourte, 0. 18, R. 10, 
365 856,867* 

.xeoutiotf of deotM for mcwuliioa of, 0. fll, B. 01, Mi. 000 j P, Q, 000. 

MOflriliy for, lo»t by mor,gagM, C, 00i. 
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Ejectment suits, persons to be defendants, F— H, 58. 

E'ndorsement, on documents admitted in evidence, 0. 13, R. 4, 361 ; O, 362. 

on copies of admitted entries in books, accounts and records, 0. 13, R. 5, 362 ; 

H, 363. 

• on documents rejected as inadmissible in evidence, 0. 13, R. 6, J, 363. 

Error of law, Court not to correct on its own motion, U, 1163. 

Estoppel, in the case of purchase at Court-auction, G, 670. 
of party denying compromise, 0, 731. 
on acquiescence in irregular proceedings, 763. 
of party to deny propriety of review, T, U, 1165. 

Estoppel by judgment, in respect of right disstllowed in claim case, Z — D, 581. 

Evidence, to be based on issues settled, 8, T, 382. 

failure to produce, 0. 15, R. 4, 387 ; TJ^A, 387, 388. 
of persons present in Court, 0. 16, R. 7, 392 Z, A, 393. 

consequence of refusal of party to give, when called on by Court, 0. 16, R. 20, 
401 ; A-^Q, 402—405. 

power of Court to proceed notwithstanding failure of either party to produce, &o., 
0, 17, R. 3, 409 ; T^Q, 410, 411. 
statement and produotign of, 0. 18, R. 2, N — 415. 
where burden of proving some, issues lies on one party, 0. 18 , bR. 3, 415. 
how to be taken in appealable oases, 0. 18, R. 6, 418 ; B — K, 419. 
memorandum of substance of, 0. 18, R. 8, M — Q, 420. 
taken down in English, form and interpretation of, 0. 18, R. 7 , 420. 
when may be taken in English, O. 18, R. 9,w421. 
memorandum of, in unappealable cases, 0. 18, H. 13, 8, 422. 
taken before another Judge, power to deal with, 0. 19, R. 16, 422 ; T^-^Z^ 423, 
424. 

may on application be given by affidavit, 0. 9.9, R. 2, 425 ; D— 426, 427* 
to be adduced by claimant, 0. 21, R. 69, E — L, 579. 

to support application for readmission of appeal dismissed for default, 0, 1021. 

after remand to be put on record, 0. 41, R. 26 (1), 1062 ; JSC— 27, 1062. 

when should not be admitted in Appellate Court, I-K, 1065. 

refusal of Appellate Court to receive additional, L, 1065. 

not produced in lower Court, admission of, JR— A, 1066 ; B, 0, 1067 

to be admitted by arbitrators, nature of, G, H, 1272. 

taken by Commissioner, See Rbpobt of Oomi^usstoner. 

Evidence, additional. See ADDITIONAL BVIDBNOB. 

EaeaminaHon, of party or companion of party* 0. 10, R. 2, 319. 

Scope of rule, M—0, 320. 

substance of, of party to be reduced to writing, 0. 10, R. 3, 320. 
of witnesses to be in open Court, 0. 18, R- 4, 415 ; T—A, 416-^-418. 

JBkoouse, sufficiency of, for non-apjtearanoe, T, 323. 
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Executiiir/ Court, not to refuse execution on ground that origiujil Court could not pass 
decroo, E, 480. 

Execution, application for, 0- 21, B. 10, D— 484, 485. 
of whole decroo, il/—- 495 ; in part, Q— 495, 496. 

of decree by Collector, rules under Code relating to sales not applicable to, 0. 21, 
B. 70, 613. 

of process in enforcing judgment, 763. 
of decree nini before being made absolute, A"', 927, 
of rotleiuptioii clocroe, mode of calculation of, 0, 927. 

Execution (ipi>lication, form and contents of, O. 21, R. ll, 435 ; O —.If, 487 —489. 

proper order on disiiosal of, 0, 683. 

Execution by Collector, Powers of Collector, Sch. lU, H. 1, 1305. 

Execution of ikcrce, against defendant decreed against, .'t, 76. 
transferred to another Court, D, 480. 
against linn, 0. 21, B, 50, 857 ; D-//, 858, 569. 
on hypothecation decroo granting ^jorHonal remedy l»ec.oming final , T, 914. 
no re-attaehmont of property attached l>ofore judgment, O. 3S, H. U. 960. 
pending appeal to Privy Council, 0, 45, H, 13, 1116. 
of Privy Council- costs— interest* A— C, 1125* 

Executmi^ of deem by Collector, applicability of 0. P. A, 1808, 
power of OoUeotor — Ministerial, not judUlal, B, 1306. 
power of Court, C^F, 1306. 
application to sot aside sale by Collector, !/—»/“, 1806. 
procoduro of Collector in H^xicial oases, Sch. Ill, S. 2, 1307. 

notioo to deoroo-holdors and persona having olainis on proiHsrty, Soh. UI, 8. 8,. 
1807. 

, ascertainmont of amount due and property available, Sch. IH, S. 4, 1308. 
when District Court may issue notioe and hold inquiry, Sch. UI* B. 5, 1809. 

. effect of decision of Court as 9o dispute, Sch. Ill, 8. 6, 1309. 
scheme for liquidation of dooreos for payment of money, Sch. Ill, S. 7, 1809. 
acts of owner of property previous to tnwisfer— power of Colloctor, V, 1811. 
recovery of balance after letting or management, Soh, III, 8. 8, 1811. 

reatriotiou as to alienation by judgmont-dobtoe and prosecution of remedies by 
deoree-holders, Soh. Ill, S. 11, 1318. 
provision where property Is in several districts, Soh. Ill, S. 12, 1814, 

Execution of deem or order, applLoatlon of rules rolafing to death and Insolvency o! 
parties to, 0. 22, B. 12, 718. 

applicability of rules relating to compromise, 0, 23, E, 4, 786. 

Execution yroceedinge, appUoability of rule re application to set aside ex parte decree,. 
T, 818* 

continuation during Oolleotor’s management, V, 1818, 

ExecuH<nu9ale, Jjfature of interest passing at, (/, 670, 871* 

ExecMon to iremferee of decree, not aUowed, Q-X, m, m \ allowed, Id9, 600u 
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Executor, a necessary party in rent suit, against testator’s son, T, 66 . 
liability of, in taking accounts, N, 456. 
representative character of, TF, 699, 

necessity for joining all, parties to suit in which beneficiaries are interested, 77, 

808. 

jpwrte, reconsideration of admission of appeal, V, 314. 

trial of suit, for omission to put in written statement, <3, 320. 

Ex parte decisions, Appellate Court’s power, N, 0, 1065. 

Ex parte decree^ setting aside, 0. 9, R. 13, 308. 
scope of rule, 308—310. 

what is, TJ, T7~G, 314. 
what is not, H— Q, 314, 315. 

application to set aside, without appealing against order declaring bx parte, 
B, 315. 

application to set aside a satisfied, S, 315. 

order setting aside, effect of, 0, P, 316. 

general principle relating to setting aside, Q — Pi, 316, 317, 

effect of setting aside, 5— C, 317, 318. 

not to be set aside without notice to other side, 0. 9, R. 14, D, 318. 
under S. 90, T. P. Act, application to set aside, P, 919. 
on appeal, application tc^set aside, 0. 41, R. 21, 1025 ; *7 — 77 , 1025, 1026. 
Expenses of commission^ payment into Court of, 0. 26, R. 16; when to be paid, 766; 
mode of taxation of, B and S ; out of jurisdiction, T ; to examine purdanashin 
lady, 7, 767. 

Expenses of sale, purchaser not to be charged with, E, 665. 

Extension of time, in case of redemption decree, A — Z, 928, 929. 

P 

Eacts, notice to admit, 0. 12, R. 4, 354 ; P- T7, 355. 

forms of notice to admit and admissions of, 0. 12, R. 5, 355. 

Eimal decree, in partition suit, passing of, ZT— N, 76^ 766. 

in suit for sale, 0. 34, R. 5, 906 \ Y- 8, 907. 

Eindings, on each issue, necessity for, 0. 20, R. 6 ; X— P, 434, 435. 

after remand to be put on record, 0. 41, R. 26 (1), 1062 ; X— N, 1062, 
on unnecessary issues by Appellate Court, Z, 1076. 

Eirm, execution of decree against, 0. 21, R. 50, 557 ; D — L, 558, 559. 
service on a member of, U, V, 796. 

Notice in what capacity served on members of, 0- 30, R. 6, B, 798 ; notice how 
served, C — E, 798 ; in what capacity, P— 1, 799. 

Eoreolosure decree, binding nature of, L—0, 891. 

necessity for being made absolute before execution, X, 906. 

Eoreclosvre suit, preliminary decree in, 0. 84, B. 2, 889, 890 ; amount of interest which 
mortgagee is entitled, P- -E, 891, 892 ; extension of time fixed for payment, 
Z— 77 ; redemption after date fixed, 0— P ; title acquired without final decree, 
Q, 893. 

filial decree in, 0. 34, R. 8, 894. 



80 


INDEX. 


Forfeiture of amount deposited by auction-purchaser discretionary with Court, h\ 630^ 
Forged document. Persons concerned with, necossiiry party, T, $8, 

Formal xmsmaion, cffoct of, G — J, 676 — 677. 

Forma 2 mq)crk^ suit in, (). 83, E. 1 ; general in*iudple governing, />, K, 847 ; construc- 
tion of provisions re, F\ conditions to bo obsorvod l)y person seclcing to sue in, 
G ; when i)otitionor not divested of privilege of suing in, 11 \ duty of Court 
dealing with question of pauperism of, I ; continuation in, of suit not so insti- 
tuted originally, J, 848, 

defence in, X, 1/ ; definition of pauper, M, iV, 849; porsons ontitb‘(l to bring 
suits in, O — V, 849, 850; costs on failure of suit in. IP"; objecUoti to right of 
pauper’s representative to sue in, X; test of siUllcient nutans, T, ; sul'joct- 
matter of suit in, when dotorminod. Cl, 850 ; faetts to bn excluded or ccinsiderod 
in deciding question of pauperism, D, B ; ground of excluding subjcet-inattor 
of suit from calculation, O ; nature of proof of property clainuMl l>eing in 
plaintiff’s possession, Ji\ procedure whore property elaimod is in applicant’s 
possession, I ; merits of ease not to bo gone into \xi adjtidicatitJg on issue as to 
pauperism, J ; validity of order giving leave to sue in, for pt)rttoji of claim only, 
X; cross-appeal against decree denying portion of pauiHn*’H claim, G, 851. 

contents of appUotvtiou for permission to sue in, (). 3B, H, 9, A/1, 862. 

presentation of application for pomiiBsion to sue itn 0, 8H, H. 8, 852 ; Heo|>o of 
rule, 0, 8B3 ; nooessity for personal appearnnoo of pauper, *V, 852 ; 883 ; 

exemption from appoaranoo, S, 853 ; quostinn qf limitivtion, 7’— J, $33 - 888 ; 
representation of pauper by authori5;ld agent, •/, K, 888 ; nature of authority, /*, 
856 ; right of legal reproaontative of docoasod pauiwr to sue as such, // -fl, 888. 

transfer of pauper suit, <3« 386. 

examination of applicant, 0. 83, R. 4 ; object of rule, it ; Judge to inquire 
personally, S ; applicant t^ bo examined, 7\ 856 ; Court oan allow evidunoe on 
point jusfcifyitig rejection of petition. V ; dufondaut ponnittod to show that 
plaintiff had no cause of action, V ; question of merits not to bo gone into, ; 
allegations of applicant not to be basis of decision , X, 887. 

rejection of application to in, O. 88, R. 8, 887 ; scoi>c of rule, <3— F ; provi- 
sion to 1)0 construed strictly, <7, 888 ; analogy between application to suo in, and 
a suit, H; question of pauperism is matter of prcK!4)dur«, i ; Court not bound by 
allegations in application, J ; Court not bound to give leave, K ; but may refusa 
at any stage, D ; when order of rejection should Ixs made, iimuo of notice 
to defendant without preliminary enquiry', N; estoppel on queetlon of jurlidlo- 
tion, O, i\ 859 ; right of Court to make order as to ooete, Q ; Court to exoroiae 
caution in investigating application to sue in, H ; benedt of doubt to bo given 
to applicant, T \ dual disposal of case under rule, B ; omieaion to fill up 
schedule no ground for rejecting application, V ; probability olsuooaMinot to be 
considered, f— 880 ; i^jreoment In respect of subjaot-mattor of appUoatl<m» 
D, F, 861. 

notice of day for receiving evldeiioc of applloant’a pauperism* 0. 3S, R. 6, ^1, 

proceeding at hearing of appUoation to sue in, 0* 88, B, 7, 891 ; scope of role, 
F— R, 862 i scope of enquiry, X— Xr, 892» 998 ; nature of evtdma at enmndry* 
U\ Judge to conduct examination, fresh ordm to bemads after return of 
plainifr 0 ; dismissal of application for default, F, 999 $ 
spj^tlom, 99^ / 
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Forma pau2:)eris — (Concluded) . 

application of provision to appeals, V ; revision against order rejecting application 
under this rule, W- C ; review of order refusing application to sue in, D, 864 ; 
Court-fees on review, F ; renewal of application, F, 865 ; procedure if appli- 
cation to sue in, is admitted, 0. 33, B. 8 ; appeal against order granting leave, 
O, H, 865. 

effect of granting leave, L — N, 866 ; pauper need not pay stamp duty on plaint, 

• I ; payment of stamp duty relieved on, J, 865 ; effect of making order as to 
costs against applicant, 0 ; liability of executor to pay stamp duty on probate 
given him, JP, 866 ; suib, meaning of, X, 366. 

dispaupering of plaintiff in suit in, O. 33, B. 9, 866 ; scope of rule, Q, F— X ; 
effect of rule not being applicable, F ; remedy of a dispaupered plaintiff, S, T ; 
stump-fees where pauper suit decreed, C, 887. 

costs where plaintiff in suit in, succeeds, 0. 33, B. 10, 867 ; scope of rule, X ; 
applicability of rule, B \ construction of rule, X, 868 ; Court-fee first charge 
on subject-matter of suit, D — 868, 869 ; procedure when decree omits to 
provide for payment of Court-fees, BC ; G-overnment may realise Court fees-in 
execution proceedings, I ; Crown entitled to insist on its right to precedence, 
«/, K ; purchaser at sale for Court-fees also entitled to precedence, X/, 869 ; 
but his claim must yield to prior mortgagee’s rights, M — 0, 869, 870 ; Court 
cannot sell entire decree of pauper, P ; validity of sale to recover Com t -fees 
not really due, Q ; when Crown estopped from treating sale as subject to its 
claim, B ; order for payment of Court-fees not to be contingent in form, ex- 
tent of Crown’s claim*where paupjsr succeeds as to portion of subject-matter, 
T ; cross claims under same decree, O’, 870 ; application in, for review of judg- 
ment, F; limitation for execution of order as to Court-fees by Government, 
TF— F ; remedy of pauper disallowed to sue as such, Z, 871. 

procedure where suit in, does not suocoed, 0. 33, B. 11, 871; scope of rule, A — X, 
872, 873 ; construction of expression “ if tjie plaintiff fails in suit, ” D— P, 
878 ; vsithdrawal of suit equivalent to failure, B, 6’, 873, 874 ; effect of 
withdrawal, P*— X, 874 ; effect of order under rule, F ; when costs may be 
awarded to Government, F — A ; Court not to order payment of Court-fees on 
strength of agreement between parties, B, 874 ; costs when guardian’s suit re- 
jected, C ; costs of successful defendant in pauper suit, B; appeal by Crown 
against decree not allowing Court-fees, F ; decision against order re Court-fees, 
P— -I ; right of Crown to be heard when not a party, J ; when Crown may be 
deemed a party, X, 875. 

refusal to allow applicant to sue as pauper to bar subsequent application of like 
nature, 0. 33, B. 15 ; effect of refusal under rule, S ; order as to Court-fees 
where pauper application was dismissed for default, T ; rule applicable to 
application to appeal in, B ; when pauper aplplication may be revived, F, TF, 

876. 

remedy available on rejection of application, Z ; limitation for suit after payment 
of Court-fees, F, 878. 

Appeal— Cross-objections, 0, 1,099. 

Form, use of, appenclioes, 0. 48, B. 8, 1171. 

for pleadings, 1175—1202. 

for process, 1202 — 1210. 

for discovery, inspection and admission, 1211 — 1214. 
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Form — (Concluded) . 

for docroes, 1214-- 1226. 

for execution, 1227—1246, 

for Bupplemontal proceedings, 1246^ — 1251. 

for appeal, reference and review, 1252—1257. 

for niiscellnneous proecodingH, 1258 -“1265. 

isHUc of, re arbitration proceedingH, Soli. II, S. 23, ISOS, 

Frauds second suit not barred, Q, 186. 

suit to sot aside decree and sale on the ground of, 7\ 311, 
in publishing or cotiducting sale, what is, //—A', 651. 

FrcfiU to remove obstnietion, 678. 

for order for posHossion where foreelosnro docroo absolute (’ontains no such 
direction, I/, 897, 

Fn&h imeHiujaiim^ when may l>c ordered, O, 2(1, H, 10 (3), 753. 

Fr&Bh local when may ho ordered, y— 72, 754. 

Frenhiilaint, presentation of, 0. 7, R. 18; T, 268. 

Fresh ^ivoclnmation on re-salo, 0. 21, R. H7 ; 7r, /f, 680. 

Fresh snit^ in case of dismiswU of suit for default or for non-payment of proiN'ss fee, 
0. 9, B, 4, 294 ; i2-V\ 295 ; scope of yule, .V, 294. 
dismissal of first suit for failure to adduce ovidoneo, 7.t, 301, 
on abandonment of proe-oodings, 301. 
barre l hy decroo against plaintiff by dofSiUlt, O. 9, R. 0, 302, 
dismissal of suit for default— Sco|>o of rule barring, .4— .1/, SOS* 
principle of, A'— /(, 304. 

maintainability of, prior suit havitig Irnni dUmisHcd for failure to pay conts *»f 
service of summous, //, 718. 
on same cause of action, maintainability. /—/.», 71S. 
for partition on execution procoetlings for jmrtition Iwlng struck off, I, 762. 
to recover balance duo on mortgage when sale proooods found iniufftoiont, it, 
Z/, 918. 

Fresh summm, failure of plaintiff to apply for, 0. 0, H. 5. 295 ; AT— F, 296, 

a 

Covsmrnmt, when, a nocossary party, when not, 0—0, 56, 67. 

suits by or against, 0.27, R* 1, 770; y', 771; whan nooasiary party; when 

not necessary party, /i. C ; when liable, />, 771 ; when not liable, A’— 7, 772 : 
binding nature of oortaln facts on, J— F, 772, 778, 
suit by or against, jurlsdlotioa of Small Cause Court In, 0— tT, 778 ; contents of 
plaint In, L ; place of suit, M, 77 ; costs In, 0 \ deorea In, F, 775 ; sec also Secre- 
tary of State and Acts of State, 
persons autlaorisod to act for, 0. 97, B. 2 , Q, 775. 
plaint in suit by or against, 0. 27, B» 8, 775 ; amendment of, S, T, 776. 
agent for, to receive prooess, 0. 97, B. 4, 776» , 

ffxing of day for appearance on behalf of, 0. 97, B. 5, 776. 
attendanoeof persemaUe to answer que^loas relating to suit against, 0. 97, 
B*6,777. 
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Government — (Concluded j . 

extension of time to enable public officer to make reference to, 0. 27, B. 7, 777 ; 
O’— 777—779. 

right of, to apply for payment of Court-fees in pauper suits, 0. 33, E. 12, L — 
N, 876. 

when to be deemed a party to a suit, 0. 33, E. 13, 0 — E, 876. 

;io .security to be demanded from, 0. 41, E. 7, 1006. 

Government Treasury, payment into, equivalent to payment into Court, T, 737. 

Grouping cro;ps, rule relating to sale of, 0. 21, R. 75, 619. 

Guardian, suit by mother — ^Description of herself , T, 229. 

gross negligence on the part of next friend m the conduct of suit prevents bar t 
fresh suit, M, 806. 

for suit to be appointed by Court for minor defendant, 0. 32, R. 3, 812 ; duty of 
Court appointing, E, G, 814 ; 3, C, 817 ; appointment of, after limitation, 
H—J, 814, 815; duration of authority of, X*, L, 815 ; position of, ad litem^ 

N, 815 ; appeal against appointing a, Q ; notice of proposal to appoint, not 
appointment, 3, S ; who is proper, V, 816 ; proper appointment, TT— X, 816, 
817 ; no proper appointment, Y—A, 817 ; effect of not appointing proper, T — 
F, 816 ; procedure before appointing, 3, 817, 818. 

who may act as, ad litem, of a minor, 0. 32, R. 4, 818 ; effect of incorrect de- 
scription of parties, 3 — M, 819, 820 ; appointment of married woman as, 
N— TF, 820, 821 ; for piinors under Court of Wards, X— 3, 821 ; recognition 
of foreign, 3, F, 822 , persons whose acts are called in question not to be* 
appointed, if, I ; also subarakar, J ; interest of person appointed not to be 
adverse to that of minor, X, 3, 822 ; oases under Act XL of 1858 (Bengal) , 
ilf— X, 828, 824 ; cases under Bombay Mmors Act (XX of 1864), A— 824, 823 ; 
applicability of rule in case of other, 0 — F, 825, 826 ; power of Court to appoint 
any of its officers as, X, X, 827; effect* of appointment without consent, 
W, 826. 

for suit, appointment of new, on death, retirement or removal of, appointed,. 

O. 82, E. 11, X, X, 843. 

right to refer to arbitration, F , 1297. m 

H 

High Court, power of, to serve its process outside its jurisdiction, 0, 174. 

Execution by, of decree transferred to it, 0. 21, B. 9, C, 483. 

power to set aside order issuing commission, X, 745. 

when may take security from decree-holder, X, 1005. 

powers of*“~rejeotion of application to appeal in forma ^aujgeris, TI, 1100. 

power to interfere under Charter Act — order rejecting application for review, 

3, 1168. 

savings in respect of rules of, 0. 49, E. 2, N Q, 1172. 
rules not applicable to, 0. 49, E. 3, 1172. 

JSindu Lem, legal representatives under, X— 3, 699. 

Mirhd/u mother, see MOTHER. 

widow, survival of suit by, for possession of her husband’s estate, W, 693. 
Molder of decree, who is not, A, 3, 616. 

6 
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Holiday, what is not, for purpose of payment of purchaso-monoy into Court, 629, 
Hundi, acceptor and drawer not necessary party in siiit on, Xlt 75. 

Husband, execution against, of decree aptainst wife, 711. 

of married oxociitrix, necessity for joining, in suit i>y or against her, 0. 

R. 3, 809, 

Hu/shand or wifi, necicssity for making, party to suit against the other, 57. 

I 

IvimovcahU proyorty, sc-opi* of rule to suits relating to, J 7^, 181. 
plaint hi suit reflating to, 0. 7, B. 3, 248 F— -N, 249. 

executing Court in r(‘Hpa<!t of, situato within jurisdiction of several Courts, O. 21, 

B. 8, X-/j, 479. 

execution of doeroe for delivery or posHossion of, 0. 21, H. 35, 586; H—O, 537, 
838. 

in occxipaney of tenant, execution of doereo for delivery of, (). 21 , R. 30, 888 ; 
D— X, 539-841. 

attachment of, O. 21, R. 64, 587 *, V— 567 — 570. 
what is, F— O, 568; what is not, 568, 569. 
interest in, M, 624* 

Court which may order sale of, O. 21, R. 82, Jl/*— P, 624, 
what is, F, 624. 

what w not, 0, 624. # 

superstructure of house is, S, 635. 
moaning of, V, 643. 

Implied contract, contracts, allegation as to, 0* 6, R. 12, 204. 

Infant of tender years, commission not to issue for examination of, H, 744. 

Infant plaintiffs, when security forTsosts may bo demanded, V and F, 742. 

Injunction, mode of execution of decree for, 0. 21, R. 82, 828, 529 ; P— 0, 531 533. 

** In respect of the same matter,'^ in 0. 1, R. 3 ; scope of, X, Y, 69. 

Insane person, see Lunatic. ^ 

Insolvency of plaintiff vrhon bars suit, 0. 22, R. 8 (1), 711 » scope of rule, A, 712. 
Inspection by Court of subject-matter of the suit, 0. 18, R. 18, 425 
Instalments, passing decree payable by— order after decree for payment by, 0. 20, R. 11, 
441 ;Zi-V; 442-444. 

Inisfrest, person holding, in immoveable property sold, T, 635. 
of whom may be sold, U, 638. 
payment of, on return of purohase-monoy, J— L, 668 , 
on deposit not allowed to plaintiff after notice, Q* 24, R. 3, C, 738. 
in mortgage suit as agreed, JK— 7* ; at compound rate, U, V, 891 ^ post diem, W 5 
for period after date fixed for payment, X— D ; how recoverable, £1 ; oonstrue- 
tion of decree as to, F, 892. 

extension of time for payment In mortgage decrees or condition of payment of, 
E, 893* 

provision as to subsequent, 904—906. 

provision for payment of, for period subsequent to date of mortgage dao*ee» 
X, r, 988. ^ ' 
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Interested parties, in the result of appeal, S—Z, 1023, 102^. 

‘ Interim * sa^e, power to order, 0. 39* E. 6, A, 971 ; notice prior to issue of such order, 
0. 39, R. 8, 973. 

Interpleader suit, plaint in, 0. 35 , R. 1, 938 ; TJ—E, 939, 940. 

payment of thing claimed in Court in case of, 0. 35, R. 2, 940. 
procedure where defendant is suing plaintiff, 0. 35, R. 3, 940. 

» procedure at first hearing, 0. 35 , R. 4, 941 ; E, G, 942. 
agent and tenant not to institute, 0. 35 , R, 5 , 942. 
tenant may bring, to determine his landlord, E, 943. 
agent may bring, to determine his principal, J, 943. 
losing defendant to make good plaintiff’s costs in, J, 943. 

Inierrogatm'ies, discovery by, 0- 11, R. 1, 323 ; Z — B, 324 — ^327. 

particulars of, to be submitted, 0. 11, R. 2, 327 ; 0, D, 328. 

costs of, E, 328. 

form of, 0. 11, R. 4, 329. 

to officer or member of corporation, 0. 11, R. 6, 329 ; E—I, 329, 330. 

objections to, in answer, 0, 11, R. 6, J"— 0, 330—333. 

setting aside and striking out, 0. 11, R. 7, B — G, 333, 334. 

filing affidavit in answer to, 0. 11, R. 8, 334. 

form of affidavit in answer to, 0. 11, R. 9, 334. 

exceptions to affidavit in answer t<?, 0. 11, R. 10, 335. 

Order to answer or answer further, 0. 11, R. 11, 335 ; 335, 336. 

using answers to, at trial, 0. 11, R. 22, 351 ; W, 352. 

Interv67wr, necessity for impleading, W, 66. 

Investigation, of claims and objections to attachment, 0. 21, R, 53, 572 ; W-^E, 572— 
978. 

nature of. in claim case, B— X, 581. 

Irregularity, in publishing or conducting sale, meaning of, X — Z, 645. 
material, *4—0, 646, 647 ; not material, D—V, 647, 648. 

“ Material irregularity” construction of, X— F, 648—650. 
in sale cured by grant of sale-certificate, Q, 660. 

Irregularity in publishing sale, what is not, G, B, 621. 

Irregularity in sale of moveable property, effect of, 0. 21, R, 78, G^K, 621. 

Issues, framing of, 0. 14, R. 1, 367 ; U^E, 368. 

of fact, settlement of, after determination of issues of law, 0. 14, R. 2, 368. 

materials for framing, 0. 14, R. 3, Q, 369, 370. 

settlement of, 7, 870. 

in special suits, TIf— 5, 371 —374. 

decision on, Z—E, 375, 

framing of new, i?’— N, 376, 376. 

omission to settle, 0*^S, 376. 

decision of suit on, agreed on, E, Ei, ZTI. 

between co-defendants, legality of, F, 378. 
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Isstm^ (Concluded) . 

examination of witnesnes or documotitft before framing. O. It* U. 1, //— if, 

378. 

power to amend and striko out, O, 14, R. 5, 378. 

not raised in ploadingh, framing uf, /v— ( b 379 

framing of additional, P — *V, 379, 380. 

amendment of, r*— r/, $80, 381. 

allowed, T-N\ 381 ; not allowed, <) — Jt, 8S1« 382 

mode of disposal of, l\ T, 382. 

framing of, by Appellate Court, ID — 1*!^ 382, 383. 

Htatomont of questiouK of fact or law in tlm form of, 0. U, U. 6, 3S3 . A'—*/, 
383, 884 ; trial of and finding on nneh issuch, O. U H. 7, h\ /*, 384. 
parties not at — judgment, pronouncing of, O. 15, H. 1. A/, *V» *188 
finding on each, nocesHity for, O. 20, R. 5, K — ii, 434, 435. 

Appellate Court may frame, and refer for trial, 0» 41, H. *25, 1059; 

of rule, K, 1095? 0—7', 1056. 
power of party to raise after remand new, A’, 1057. 
when Appellate Court should frame irtsitoH, i/, 1059. 
framed by Appellate Court ehould bo spociflc, (f, U, 1059 

J 

joinder of mtwtes of aciicmi 0, *2, R. 8, 144. ♦ * 

Scope and applicability of rule, i44» 149 
held proper, AT— 146--148. 
held improper, 148—150. 

Court to have jurisdiction over both, /, 150. 

suit to recover immoveable property, 0, % H. 4 150* 

with leave of Court, ^4— //, 152, 

oases under, J— F, 153, 154. 

Joind^ of claimn by or against oxeeutor, Ac., 0. 2, R. 5, C/— AT, 165. 

JoMsr ofd$Jmdants, the principle of, in separate causes of action, 0, 73. 
persons interested in relief claimed, A'— AT, 74. 

of partka^ General principle in, J/, 36, $7. 

in suit to establish right to saoridoial goat, T, 66. 
persona liable to contribute to plaintiff, O, 75. 
liable on same contract, 0. 1, B, 6, 76. 
on devolution of Interest of a patty, A, 717. 

JoMar ofparaoml ciadfus^ with claims by or sgainst eieoutor— joinder not valM, L 
M, 156 ; joinder valid, AT, 0, 150. 

JoMar of plakiiiiffat 0-^U, 37—46. 

io doubtful cases as to persons entitled to stse, IT, 76, 

JoMkv of truaU^i executors and adm inis tmtors, 0» 31, B» 2 ; onus of proof, JT, 696 1, 
prlnoijae of proviso to the rule, K— 899. 

/oini deerre, what Is, ^—*4, 192 , 
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Joint decreeMder, application for execution by, 0. 21, R. 15, 491 ; 491—497. 

limitation in the case of, G— U, 492, 493. 

Joint jtidijimnt’dehtors, limitation in the case of, 7— C, 498, 494. 

Joint Judgment-debtor's liability, B — C ; when destroyed, D, E, 492. 

** Jointly, severally or in the alternative ” in, 0. 1, R, 3 ; suits within the scope of, B — E, 
72, 73. 

• 

Joint, or alternative relief, plaint not bad for claiming, 0, 53. 

Joint reliefs, right to in case of mortgages, M, 900, 

Joint suit, procedure in, Y—B, 157. 

Judge, vacating office after pronouncing judgment but before signing decree — Procedure, 
0. 20, R. 8, 489. 

J%idgmnt, in cases of joint parties, 0. 1, R. 4, 73. 
in favour of one of several plaintifis, H, 74. 
against one of several defendants, I, 74. 

on issues agreed to in writing between parties, 0. 14, R- 7, K, L, 384, 

when parties are not at issue, 0. 15, B. 1, M, N, 385, 

when a defendant is not at issue, 0. 15, R. 2, 0, 385, 

without further argument or evidence, 0. 15, R. 3, 385 ; P — P, 386, 387. 

pronouncement of, 0. 20, R. 1, 428 ; P— S, 428 — 430. 

pronouncing of, written by predecessor in office, 0. 20, R. 2, T — Y, 430, 

not to be altered after Judge’s signjpg it, 0. 20, R. 3, 430 ; Yl — U, 431. 

particulars to be contained in, 0. 20, B. 4, 1, J, 431-~-434. 

pronounced after plaintiff’s death, validity of, G, 713. 

on private award — Court not to pass, before expiry of time fixed, P, 1301. 

Judgment-debtor, proceedings on appearance of, in obedience to notice or after arrest, 
0. 21, R. 40, 544, 545 ; If— Q, 546. • 

examination of, as to his property, O. 21, R. 41, 548. 
right of, to have sale set aside on deposit, I — K, 639. 
right of, to object to sale as illegal, JO, 656. 

right of, to object to delivery of possession to purchaser, L, M, 674. 
not to be forcibly deprived of possession by purchaser, X, 675, 
liability of party not being, Y — B, 690, 691. 
alienation without Collector’s permission, U, 1313. 
restrictions on powers of, W, X, 1314, 

Judgment m apjoeal, when and where pronounced, 0. 41, R. 30, 1070 ; LI — A, 1071 — 
1073* 

contents, date and signature of, 0. 41, R. 31, 1073 ; P— H, 1074—1079. 

not in conformity with rules, Q — H, 1075, 1076. 

affirming decision of original Court, effect of, 1, 1076. 

addition to, U, 1077» 

mandatory part of, W, 1078. 

reasons for decision, A — G, 1078 ; B, 1079.' 

whaty. jnay direct, 0. 41, R. 32, 1— P, 1079. • 

<jk)Urt of more than one Judge— recording of dissent, 0. 41, R. 34, 1080. 
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Judgment on mnard, without notice, validity of, N, 1280. 
validity of, C, 1289. 

to be according to avvard, Sch. II, S. 1C>, 1289. 

how far protected in respect of acts done iu oriicial capaciD , A— 
778 ; plaint against, plea of exemption, f, 779. 

Jurisdiction, question of, in rent suit, fj, ilf, 135. 

of Court — loinder of causes of action, f). 2, li. It (2), 144. 
place of suing, U'— *1, 245, 246. 

Original sha^w of suit is test of, *S', 283 
of Court to allow set olT, F, 280. 

Conipotency to question, of Court oxeeiitiug deerei* in apphratinn tf> set usitle- 
sale, 0, 642. 

sale under order of Court without. Is ultra virrs^ /*. 642. 
in claims rc partition of property, A'— D, 763. 
of Court in suit against public oHlcor, */, 779. 

K 

Kaninvan of tarwad in l^lalabar, representative (»f, (*, 809. 

Knowledge^ Want thom^f iu omission to ku«j iu tir.st 1* •/, 136, 137* 

li 

Laiv/iil rnmjtromisCt moaniug of, \\ \ 732. ** 

Lawful detornuiiation of, »/, 322. 

what is, l\^S\ 322. 
what is not, O— y, 322. 

Ijcaselmld property is iinmovoulde property, 741. 

Leave to withdruw^ oltect (»f refusal of, /f, 724. 

Legal represmtathv, nieaniug of, k\ 706. 

determination of question as to, ih 22, H. 5, 707 ; scope of nih-. /•*, 708 ; pwo 

dure in the rule when to hi^ioUowod. *tf, 708. 
quo>tif>n of, not limiUid to rival flaimanls to Iks brought t»n rnr<tnl, tK 709. 
determination as to who is, how far binding, /i, 709. 
question as to who is, when and how tti ho doturminod, *S, 709. 

Ijsgitimacg of person not on record, nooessity for onquiring into, K, 708 
substitution of, for Huinmuns, O. 5, R, 80, 187. 

assigemont f'f, by one company to another, nut ati assignment withio mean- 
ing of. 0* 22, E* 10, P, 716. 

Limitatimi, where a defendant if added, 99 -109* 

dismUsal of suit for misjoinder— second suit, 7 *, 169. 
for application to reetore, E, 301, 
application to set a«id<* #jr parts decree, C— 5, 910, 811. 
in the case of joint decree^holdera, <?— IT, # 99 . 499 . 
in the caee 0 ! Joint jodgtnenlHiebtort, 7—0, 199, 494* 
elEeot of Ihrvlag notice to ehow cauae against execution on, AT— V, 6i7-*519. 
appUoable to suit to estabUsh right dlsaHowed in olaim case, F-X, 8 M, 999 . 



INDEX. 


Limitation — (Oontimied). 

for application, to set aside sale on ground of irregularity or fraud, Q — B, 642. 

for suit to set aside sale, X, 658 ; X, 659. 

for suit for refund of purchase-money, F, 665. 

for suit for possession by purchaser at Oourt-sale, X, 672. 

for application by purchaser for delivery of possession, N— B, 674 ; A—D, 676. 

^in.oase of resistance or obstruction to possession of immoveable property, Q,. 

678. 

for application to remove obstruction to possession caused by judgment-debtor,, 
A, B, 679, 

for suit to establish claim, A—C, 682. 

for suit to set aside order on petition complaining of dispossession, *7 — B, 686. 
for suit to set aside order in claim case, P — TF, 690. 

for application to bring on record legal representative of deceased party, I — P,. 

700. 

for' application by assignee to be brought on record, I— B, 715, 716. 
for fresh suit not allowed by first suit withdrawn with Court’s permission, 0. 23,. 
R. 2, P— T, 727. 

for application for appointment of Commissioner in partition suit, Z, 764. 
where beneficiaries’ names are subseqiueutly added in suit by executor, P — U, 

806. 

for suit for foreclosure against mortgagor and purchasers from him, 7, 890. 

for suit on mortgage by conditionaf sale X, 890. 

for execution of ledempbion decree, B, 895 

for application for order absolute, X, X, 895. 

for application for possession of foreclosed property, F, 897. 

for execution of decree for sale, X, 909. ^ 

for recovery of balance due on mortgage, ikf— 0, 914. 

for obtaining personal decree against mortgagor, P— F, 917, 918 ; 7, 918> 

919. 

for application for final decree in redemption «uit, il7, 926. 

for applying for leave to defend summary s lit on negotiable instruments, P— I, 

949. 

attachment before judgment — Ex xm'te decree, application to set aside, IT", 961. 

plea of, in appeal; B, 0, 992. 

against party not appealing, C. 995. 

for re-admission of appeal dismissed for default, P— O', 1020. 

addition of parties in the appellate Court, B — I, 1024, 1025. 

for application to seo aside ex parte decree on appeal, B, Af, 1026. 

to add representatives in second appeal, N, 1084. 

disability owing to minoiity, A, 1104. 

exclusion of date on which decree was pronounced, B, 1104. 

for leave to appeal to Privy Council, IF— X, 1104. 

exclusion of time when Court is closed, 0, 1105. 

rejection of petition for review of judgment, B, 1105. 
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“(Concluded) . 

restoration petition^ -W, 1103. 

for filing iippoal against rcsviow order, Q, 1162. 

determination after roforonce to arbitration on ground of, I\ K, 1267. 

plea of, when roft^rotioo falls through, N, 1298. 

Liquidation of decrcca, schemo for, by Collector, S. 7, 1309. 

Lis doctrine not applioablu to dooroos, D, 682. 

Local impeciio)h duty of OominiHsionor making, A — 755, 756. 

Local mvestigaiiony cases relating to, A"— ./>, 751—783. 

Lunatic, appearance by alleged, /f, 160. 

right of wife to represent her husband, D, 700. 

application to, of rules ndating to minors, (>. 32, R. 15, 849 *, -V— (7, 846. 

H 

Madras Oity Civil Courts^ power to refund purchaao-money paid in execution of <lecroc 
of Small Cause Court, h, 665. 

Maintemnce siiit^ Necessary parties, ^ — .4, 60. 

Make, Construction of, in 0. 21, B. 80 (2), 8, 640. 

Malabar tarwnd, prooodure in suit against, .1, 80. 

Malice, etc,, allegation as to, 0. 6, B. 10, Q, 11,204, 

Malicious pmmuilon, Joinder of prosocutor and sanottoning Judge, A*, 66. 

Mamlaidar^s Act, Applicability of the Code to prooeodings^uudor, U, 678* 

Managemmt, moaning of, 796. ^ 

Manager appointed by Court, service on, S, 796. 

Managing partfier, right to solicit or defend action against firm, U, 801. 

Market value of property when to ho uHeortuinod, 7dS» 

Marriage of female party does not aj^ato suit, 0. 23, B. 7, 710. 

AfaiJeWaf provisions relating to dooumonts, applioabiUty of, to, 0. 13, B. 11, 
367. 

Menu), of appeal, when can bo rojoetod. K-^M \ when cannot bo njjootod, i7; time for 
rejeotioQ, 0, 993. ^ 

fixing of time for correction of, 998. 

Merno, of objection, in femta paui)eris, P, 1028. 

by respondent, 0.4t, B. 22. 1026; F— H, 1027—1036. 
in appeal as to res Judicata ‘^neotmity for notice, T, 1030* 
in appeal— .when neoeseary. S, 1030; whether neoesaaty, W, X, 1033, 1031. 
after withdrawal of appeal, effeot of, 0— B, 1085, 1036, 

Memorandum, of Bubetanoo of evidence, 0, 18, B. 8, M-^Q, 420, 
of evidence in unappealable oasei, 0. 18, E. 18, 8, 422, 
statement of reasons for not making, of evidence, 0. 18. R. U. 422. 

Me>nnrandum of appeal, contents and aooompaniments of, 0. 41, R. 1, ^ U, M0» 
presentation of, O^^K, 989, 

result of, not being aooompanied by copies of deoree, 0^»B, 900, 
nature of objection in, T, 990. 

rejection or amendment of, 0, 41, R, 8, 992 ; /-B, 993, 991* 
registry of, 0. 41, B. 9, 1006 ; A^JO, 1006, 1007, 
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Mesm 7mrtgagee^ Right of, to redeem and foreclose, 0. 34, R. 11, 930 ; Q, 931. 

Mesne profits, limitation as to, C — H, 445, 446. 
who can claim, I— 5, 446. 
who cannot claim, 27 — U, 447. 
who are liable for. V—S, 447, 448. 
assessment of, 27 — B, 448. 

^ calculation of , C— JJf, 449, 451. 
burden of proof in determining, N—Q, 451. 
separate suit for, B— 0, 451, 452. 
decree awarding, D — M, 452, 453 ; TT— F, 454. 
intereet upon, 453. 

limitation applicable to decree for, T’—V, 453, 454. 

suit for, not one for account, M, 456. 

nature of decree for, D — G, 564, 

survival of suit for, 27, 693. 

local investigation to ascertain, F, G, 753. 

how ascertained, U, V ; interest thereon, W—Z, 1125. 

Military imn, who cannot obtain leave may authorise any person to sue or 
defeid for them, 0. 23, R. 1, 779, 780; jurisdiction of military Court of Be- 
quests, K ; jurisdiction of ordinary Civil Courts, L — Q, 780 ; jurisdiction of 
Small Cause Courts, B— 7, 781 ; cure of defect in authority, Z, 781. 

person authorized may* act person^ly or appoint pleader, 0. 28, R. 2, 781; suffi- 
ciency of service jon person authorised or his pleader, 0. 28, R. 3, 782. 

Minors, joinder of, in suit by executor impeaching father’s will, D, 67. 

order relating to interrogatories and inspection and discovery of documents, 
applicability of, 0. 11, R. 23, Z, F, 352. 
institution of suit by, 0. 32, R. 1, 809 ; C, 8l0 ; cost by next friend, A, B, 810 ; 
permission to sue on behalf of, JB — B, 810. 

where suit is instituted without next friend, plaint to be taken ofE the file, 0. 32, 
R, 2 ; applicability of rule, K ; pleading of inoompetency to sue, Z/, 811 ; 
procedure in original Court, ilf— P, 811, 8l2 ; procedure in Appellate Court, Q, 
B, 812 . 

effect of decree against, not properly rspresented, S — A, 818, 814; effect of 
decree where properly represented, C ; how decree against, can be set aside, 
JD, E, 814 ; service of summons on, defendants, M ; procedure when 
minority is pleaded as defence, 0, P, 815. 
representation of. by next friend or guardian for the suit ; effect of order on 
application without huch representation, 0. 82, R, 5, Z — G, 827, 828. 
receipt bv next friend or guardian for the suit of property under decree for, 
0. 82, R. 6 (1), 828. 

plaintiff or applicant, course to be followed by, on attaining majority, 0. 82, 

B. 12, 848, 844. 

co-plaintiff course to be followed where, desires to repudiate suit, O. 32, R. 18, 

844, 845. 

application by, on attaining majority for dismissal of unreasoi^^ble or improper 
suit, 0* 32, R. 14, 845, 

6 
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Minors — (Concluded) . 

roprcsontiilion in proceedings relating to filing and onforcnnont of award, 
1302. 

applicability to persons of unsound mind (O. 1J2, R. 15. 843; /—C, 846) and 
Princes and Cbiofs ((). 82, R. IC) ; of rule relating to, 848. 

Minm' plaintiffs, sec Infant fuaintiffb. 

no attachment of, in proceedings umlor the thiardian and Wards Act, 
i\ 987. 

MkcondiLct of urlnirator, cn<iuiry into charge of, T, 286. 
moaning of misconduct,” J, 1283*. 
whiit is, K — i*; what is not, 1286* 

Bufiicioncy to set aside award, \\ 1286. 
charge of— action against party, li', 1287. 

Court to set aside award fi r, />, 1296. 

Misjoinder, no, 69-71. 

of defendants or causes of action, 0— /I, 71; 72. 

Court’s power to strike ouo particH for, A'—A, 91. 

or uon-joiuder, objection as to, 0. I, R, 13, 103/. A’ — //, lOSi 104. 

objection as lo, IP, X, 132. 

objections as to, 0. 2, U. 7, 137 ; O’— «/, 188. 

Mitjoifukr afulnvn-Jaindir, Buit not to bo dolwvled for, Uf I, H, 9, 82. 

oases of, not being fatal under old Code, t/— A*, 83—85. 

Mistaka, institution of suit through bomfixU, T — T, 87. 
not bona fide, IP— 87. 
omission in first suit due to, C» />, 137. 
suit for remedy not entitled to, (/, 140. 

Mode of execution, of docroo for payment of money, O. 21, H. JK), 328 i <f h\ 327 
of docrce for speoifio movottble property, 0. 21, li, 81, 527 ; A. 528. 
of decree for ^pooifio porform^oe of uuutract, O. 21, U. 82, 828. 529. 
of decree for tchtituuon of conjugal rights, (). 21, U. 82 ; 528> 529 ; /*— d, 550, 
581. 

of decree for injunction, O. 21, H. 82, 828, 529 ; A— 0, 881—58$. 
of decree lor endorsement of negotiable instrument, 0. 21, H. 34, 584, 585* 
of decree for execution of dooument, O. 21, B. 34, 554, 555 ; /*, Q, 535. 
of decree for delivery of poaseesion of immovoablo property, O, 21, B. 85, 555; 
jR-C, 8S7, 53$. 

of decree for delivery of immoveable property In occupancy of tenant, O, 21, H, 86, 
338 ; 539-841. 

Money, suit for— what is, 1 — 2S0, 

Money decree, mode of execution of decree for payment of money, 0. 21, H. 80, 55NI ; 
O^K, 527. 

Momy order to Naair not proper payment into Court, (/, 787* 

Money mite, plaint in. 0, 7, B. 2, A-^JC, 248. 
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Mortgage^ by judgment-debtor with Court’s permission, X, 626. 

parties to suit relating to, 0. 34, R. 1, 878 ; principle of rule, Z, 878 ; T, 879 ; 
applicability of rule, J3, C, 879 ; who are persons having an interest, J — N, 879’ 
882 ; either in the mortgage security or right of redemption, 0 — X>, 882, 883 ; 
effect cf non- joinder, E — R, 883 -888 ; parties to any suit relating to, B — Sr 
888, 889. 

• recovery of balance due on mortgage when sale-proceeds found insufficient, 0. 34, 

• B. 6, 913. 

Morigage^decrceSt applicability of rule re private sale with Court’s permission to, Jy 

627. 

execution of, in Bengal and Ass-»m, D, 630. 
default in payment of decree amount, T7— if, 904. 

Mortgagee, relinquishment of claim by, J— JBT, 916. 

not to soil mortgaged property in execution of money decree, T ; but can attach 
if., F,936. 

Mortgage money, time for payment of, in redemption suit, F— -B, 923, 924. 

consequences of r on-payment of, specified in redemption decree, E — I, 924 ; Q — 
F, 927. 

Mortgage mits^ Necessary parties, B -I, 60 — 62. 

Motlie^’^ suiti to sot aside father’s alienation did not survive in favour of, Q, 692. 
Moveable property ^ in possession of judgment-debtor, attachment of, 0. 21, R. 43, 547 ; 

548. 

Sale by public auction 5f, 0. 21, R»77, C— 620, 621. 
irregularity, in sale of^ effect of, 0. 21, R. 78, (r— X, 621. 
sold, delivery of, 0. 21, R. 79, 621, 622. 
sold, vesting order in case of certain, 0. 21, R. 81, 623. 

N 

Nawab Namn, loindor of, in suit by claimant against Government, F, 66. 

Negligence, Omission in first suit due to, E, 137. 

Negotiable Instruments, Suit on, who are not proper parties, J, K, 62. 
suit on lost, 0. 7, R. 16, 269 ; B, 270. 

eiceoution of decree for endorsement of, 0. 21, R. 34, 534, 585. 
attachment of , 0. 21, R. 61, 559. 
rule relating to sale of, 0. 21, R. 76, 619 ; B, 620. 
transfer of, in execution of decree, O. 21, R, 80, L, 622, 623. 
applioati'm of order relating to summary procedure on, 0. 37, B. 1, S, 946 ; see, 
also, SUMMABY SUITS, 
procedure in suits on, 0. 37, R. 7, 950* 

Next friend, not allowed to withdraw unconditionally, E, 721. 

who may act as, of a minor, 0. 32, R. 4, 818 ; C, B, 822 ; effect of incorrect de- 
scription of parlies, E-^M, 819, 820 j Muhammadan unole^as, G, 822 ; see, also, 
under Guabdian. 
retirement of, 0. 32, R. 8, 840. 

removal of, 0, 82, R. 9, 841 ; B — T, 841, 842. * 

stay of proceedings till appointment of a new, 0. 32, R. 10, U'— TF, 842. 
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Non-appertraiice, Order to appear in purKon — CJoiiscquenco of» 0. 0, R. 1^2, T — V", $07» 
of party, cousoquonco of, S — X, 323. 
sufficionoy of excuse for, V, 323. 

NoticCy allegation as to, 0, G, R. 11, 204. 

to defendant in case of pleading not signod and vorifiod, -1/, 206* 

to admit docAunonts, form of, 0. l*i, R. 3, 354. 

to admit facts, 0. 12, R, 4, 364 ; P— f *, 356. 

forms of, to admit and admissions of, 0. 12, R. 6, 356. 

to show cause against arrest, 0. 21, R. 87, 541; V, 542. 

to auction-purchaser before setting aside sale, 638. 

to judgment-debtor’s representative before sotting aside sale, necessity for, P, 

666 . 

to withdraw, -V, Y. 720. 

to parties of local investigation, necessity for, iV-— 752. 
issue of commission without objectionable, V, 764. 

noccHsary on application for order absolute, 1) *, when not nocoasary, C—* K ; 

sotting aside order absolute without, P — /f, 396. 
necessity for, to defendant before making order absolute, 90S iil» 909. 
to opposite party before granting temporary injimotion, 0. JM), R* 3, 970 ; K, 
971. 

to appellant before dismissing appeal without calling for records, 4, 1012. 
of appeal to Court whose dooroe is appee^led from, <3* 41, E. id (1), 1014. 
of day for ho«.ring appeal, publioittiou and service of, 0. 41, R* 14, 1014 ; .V-.P, 
1015 ; contents thereof, 0. 41, R. 15, 1016. 

Notice to xirodiice docum$nUi^ form of, O. U, H, IG, 344. 

Notice to shoio cause agnimt execution^ O. 21, R. 22, 516; IK— I, 616- 620. 

procedure after issue of, 0. 2^1 R. 23, .1/, 621. 

Notification on re-sale, 0. 21, R, 87, 0— H, 680. 

•“ Not residenU'^ mejtnlng of the term, — N, 163. 

IV'ztwtermiaiicracns, general prinoipl^tpplioable in suits relating to, D— 77--30; /i, 
80. 


o 

Oath^ agreement to be bound by, on behalf of a minor, />— 0, 832* 
decision according to, an award, E, 1279. 
patties to join in agreement to abide by, .U, 1283. 

Ohjeetim, as to merits in appeal as to costs, X, 1080. 
in second appeal, Y, 1030 ; 1081. 

in appeal, right to flU, D— 0, 1031 ; H, J, |032. 
in appeal, how entsrtainable, N-^Q, 1032, 1038. 

power of Appellate Court to interfere with decree of lower Court in the abeenoe 
of, R— F, 1033. 

in appeal— who can 61*, C, 1084. 

in appeal^ time for and their oonslderation, J/’, 1084 ; 1005. 

In appeal, delay in dling, N, 1086. 
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Objection— (Concluded) . 

to findings after remand, 0. 41, B. 26 (1), 1062 ; 0 — XJ, 1063. 
ill forma paujperzs — Appeal, 0, 1099. 
in appeal, see, also, Memo, of Objections. 

Objections in apj^eaU scope of, J—M, 1032. 

Qbstniction^ scope and application of rule, L — 0, 677, 678 ; object of rule, P, 678. 
•nature of proof required in application to remove, 7, 678. 

See Eesistanoe. 

Officer connected with sale not to bid for or purchase, 0, 21, R. 73, F— .4, 618. 

Official Assignee, when not a necessary party, L — N, 63. 

to have notice of abatement of suit by reason of insolvency of plaintifi. P, 712. 
position of, in respect of suit relating to an insolvent, 7, T7, 717. 

Omit to suCt Meaning of “omit to sue ” in 0. 2, R. 2 (2), P, 136. 

of 3)roofi in suit to establish right disallowed in claim case, if— P, 594, 593. 

Oral apj^lication for execiUion^ 0. 21, R. 11 (1), 485. 

Order determining legal representative of deceased party, nature of, 17 ; efieot of, X, 

709. 

Order absolute^ suit to set aside, Q, 897. 
appealability of, B, S, 897. 
reason for refusing, C, 907. 
application for, D— G, 007 ; P, i, ^8. 

necessity for notice to defendant before passing, P, Q, 908 ; P, 909. 

who cannot apply for, S, 909. 

what is application for, P, 909. 

limitation for application for, P — 0, 908 ; U, 909. 

re^admission of application for, 7, 909* • 

eactenaion of time for making, 7, 909. 

when can be made, A—JSJt 910. 

defective order held to be, P — J, 910 ; » 911. 

applicability of provisions of the Clode to, X-25S, 911 ; of other acts, T, U, 911. 
Order in execution joroceed/mgs^ validity of, where executing Oourt had no jurisdiction, 
C, 480. 

Order on claim, construction of, D ; conclusiveness of, P— P ; nature of, G— I, 691. 

Orders of King in Oomml, procedure to enforce, 0. 46, R. 16, 1121 ; funotion of Court 
under the rule, P— T, 1122. 

Ordinary residence, what is, JST— D, 180. 

Other oases, construction of, in 0. 22, R. 10, M, N, 716. 

Otherwise, Meaning of, in 0. 41, R. 21, 1026. 

Oudh E&nt Act, transfer by decree for foreclosure is voluntary transfer within meaning 
of, T7, 895. ^ 

Omer, right of, to dispossess person in possession, P, P, 676. 

Meaning of, in 0. 40, R. 1, 1, 984. 

Omemhvp of mortgaged property up to date of order absolute, S, 893. 
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P 

Pardananhin mnnm, right to bo examined on tnmniisMoti, 7\ 745. 

Parties^ principloH in adding or Htriking out, .1 — . 1 , 88 90; /, •/» 91 ; / \ 92. 

addition of, on appeal, //— K, 90, 91. 
after remand, h\ P',91- 

(!ourt’K power addition or transponition of, T— //, 92 - 98. 
effect of Pourt adding, 2— A^ 96. 

Aiipdlato Court’H power ir addit on <»f, /i’, 97. 

have no power to put quaHtioiiH to each t>thoi^ /i, S20. 
for the purporto of raining frenh iKHiies, who arc not, />, 377. 
applieahility of proviHiotiK relating to wUnoHH«»H part ien to Hint, O. hh It. 21, 

403. 

procedure on failure of, to appear on day lined, (). 17, H. U, 407; P N. 408, 
409. 

necoasity for bringing on record reprehuntativo of drceahotl, /* - ‘/\ 705, 706. 

adding of, after iaauo of commihaion, /•/, 759. 

to Huit in which bonodciarieH are intoivhted, K 807. 

to bo given opportunity to oontOHt when a point in flrnt raUed in appral, /. 992. 

PartkH to mill power of Court to Kdd, Muhatitutc or wtrike out, O, 1 , U. 10 (I 85 ; 

0 , 86 . 

PartUiottf Suit for, of part of ancsHtral property not to b« diHniiH>i»d, (t\ 187. 

Suit for, not barred by dituniHaal of apffiloation f-»r pOhHeHHbm, 7\ 875. 
of immoveable property not paying rovomm to tUivernment, iMitiinuH».uin lo 
make, 7’, 763. 

prinolple underlying mode of ofteciing, /i, 768. 
referonoe to ofToot— Order for Halo, validity of, \\\ 1295, 

PaHiiion (/lef IV o/iW), appHoabiiity of, to imit for partition, V, /f, 768, 

Partition Huitfft Necottfiary partloH, 6 $. 
deoree in, 0. 20, E. XB, iS, 468* 
survival of, IK, 696. * 

Partition wall, power of Court to order erection of, S, 788, 

Parfners, suit by or agaiuHt, 0, 80, R. I, 786; applicability of rule, iK 787; infant 
partner, rights and liabilities of, F-/., 788 ; olaiming or Uing as, Al- 
8, 788, 789 ; carrying on businesi in British India. 7^-.Y, 719 ; may or be 
sued in the name of firm, 789 -791 ; altt Uvit stating the names of, V ; 
discovery of names of, IK, 799 . 

disclosure of name of, 0» HO, R. 9, X, 792 ; F, 798, 

service of summons in suit against, 0.80, H, 8, 798: (/—/<, 796; ir, 798*, 
application of rule, ^ ; firms trading within jorisdiotion, .■!,/#; foreign Arms, 
C, 794 ; at the principal place of business, Af, ^V, 796. 
liability of outgoing, for debts oontraoted subseciyenUy, .I, 797, 
right of suit on death of, 0. 80. R, 4, 797, 

appearanoe of, O, E. G, 799 ; when sued In the name of Arm, K, 909 ; ap* 
pearanw by members of partnership individually in Iheir own names. /.-IT, 
800, 801 ; continuation of proceedings in the juame of Arm, JY— 4. 99A« 
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Partners-- (Concluded). 

no personal judgment or defence against, 7, T7, 801. 
no appearance except by, in suit against,, 0. 30, R. 7, 801, 802. 

appearance under protest of person served as, 0. 30, R. 8, 0, D, 802; E, 803. 
Partnership, parties in suits relating to, V—E, 64, 65. 

^ service of summons in case of dissolved, X—Z, 797. 

Partnership dissolution suit, decree in, 0. 20, R. 15, 460 ; B—R, 461. 

Partnership properUj not liable to attachment before judgment, 8, 957. 

Party, see Pabtibs. ^ 

Pauper, sec Forma i>aupbeis. 

Pauper appeals, stay order before admission of appeal, H 1000. 

who may appeal as pauper-procedure on application for admission of appeal, 

O. 44, R. 1, 1098. 

Pauper appellant, security for costs of appeal, N, 4010. 

Payment, of attached coin or currency notes to party entitled under decree, 0, 21, 
R. 66, 571. 

of money deposited in spite of defendant’s objection, A, 738. 
right cf third party to receive, B, 738. 

application for, need not be in suit in which deposit was made, Z, 738. 
partial, before order absolute, X, 895. 

Payment into Court, effect oft G 466. ^ 

Payment not certified, when can be proyed, M—D, 475—477. 

Payment of decree amount, modes of, 0. 21, R. 1, 465. 

Payment out of Ooi^rt, record mg, 0. 21, R. 2, 466 ; 1 — E, 466 — 474. 

Pendency of a suit, meaning of, in 0. 22, R. 10, B, 717. 

Zi^d, purchase after decree nisi for foreoloture bub before final decree is pur- 
chase, 7, 895. 

Permissim of Court, in suit relating to numerous persons, *7— R, 81, 82. 

Personal covenant, implication of, in mortgages, Z — C,.918. 

Personal decree, applicability of S. 90 of T. P. Act fo, P, Q, 914. 
under T.P. Act, S. 18, validity of, B, S, 914. 

against judgment-debtor in case of benami purchase by decree-holder, E, 915. 
passing of, before sale of mortgaged properties, P, 917. 

decree-holder’s right to proceed against other properties of mortgagor without, 

P, 918. 

against mortgagor, who oan apply for, K; who can oppose passing of, L, 919. 
Plaint, amendment of, where defendant is added, 0. 1, R. 10 (4), 85. 
rejection of, when not amended as ordered, U, 7, 93. 
rejection of, against several defendants, W, 187. 
legality of reception on holiday, JO, 168. 
presentation to proper dourt, E, 168. 
improper presentation, P—1, 168. 
suit by post, J, 168. 

•unsigned, validity of, N, 0, 206. 
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Plaint — (Concluded) . 

when amondmont nocoysary, /j, il/, 208. 
particulars to be contained in, <). 7, H. 226. 
to bo a statement of facts, XT, 227. 
not to contain ineensisteiit oltiims, O — 7’, 230. 

should show dofondant’y intorost and liability, <). 7, H. b. 264; T -/*, 255'-2dS. 

to show grounds of exemption froau limitation, (h 7, U. 0, (,?, Uy 288. 

to state Kpoeillc and not general relief, O. 7, H. 7, 250 1 X— 289, 260. * 

to state relief founded on separate grounds, f ij 7* 260. 

procedure on admitting, 0. 7, E. 9, 261. 

return of, 0. 7, H. 10, 261 ; Q, 262 -263. 

not to bo returned, 283. 

rojootiou of, 0. 7, H. U, 264 ; 'f— /i,264 -'267* 

procedure on rejection of, 0. 7, K. 12 ; Af, 7^ 268* 

in suit by or agaitist Govommont, 7*, 776. 

return by Appellate Court, G— AT, 1001 ; 1002. 

Plaint wuti^mi, objection to, 208. 

Plaintiffs^ Persons to bo joined as, O. 1, H. I, 38. 

Persons interested with, may bo made defendant, /-•K, 37. 
in suit to ojeot treepaasor who may be, 2^ 83. 
suit by wrong person aa, P—3, 86, 87* ^ r 

no one to bo made, without his consent, 7*, 08. 

name of, in plaint, }— A?, 227» 228; desoription of, place of roHidonco of, 
2i:,228* 

procedure in ot^seof nou-attendanoo o2 one or more of Moveral, 0. 9, H. 10, 806* 

includes appellant, W, 701. # 

when entitled to refund of stamp duty, l\ 782. 

PUadiTt appointment of, 0* 8, B* 4, 164 ; A*. 188. 

acceptance by, F— 168. 
delegation of authority by, 466. 
negligence of, K, 166* 

servioo of process on, 0, 8, R.^ ; il— 0, 166, 
appearance by, I\ 320, 

oonsequenoe of inability of, to answer, 0. 10, B* 4 , 320 ; S— f, 321, m 
otf decree-holder, purchase by, validity of, i — .d, 613« 

to pay cost on discharge of order on applioatlmi on behalf of a minor without 
suoh minor being properly repressented, 0. 80, E. 8 (2), 827 ; C/,32S* 

PUad$r of Oourtf meaning of, U", 161. 

PUadings^ meaniog of, 0. 6, B. X, 188# 
construction of Indian, 183. 
object of, r, 183* ^ 

should ^contain material facts, 0. 0, B. 2; 188. 

should ru^ contain the avidenoe to be proved, A?, J', 138* 
forms of, 0. 6, B. 8 ; O— Z, 190, 
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PUadhujB — (Ooncluded). 

particulars to be given in, of certain kinds, 0. 6, R. 4, 190; J"— F, 190—192. 
further and bettor statement in, 0. 6, B. 6, 192; Q — 0, 192, 193. 
not to contain new ground of claim or allegation, 0. 6, B. 7, 194 ; 17 — -0, 194— 
203. 

to be signed, 0. 6, B. li, 205 ; effect of non-compliance with the provision, I — D, 

205. 

to bo signed by party and pleader, Tt — X. 206. 

not signed by reason of absence of party, F, 206. 

inability to sign and verify, X, 206. 

may be signed by person duly authorised, A — 77, 207. 

verification of, 0. G, B. 16, 207. 

striking out, 0, G, R. 16, 209. 

striking out— Application by whom to be made, IF, 209. 
striking out— Power when to be exercised, X, 209. 
unnecessary* F— A, 209. 
scandalous, J5— X, 210. 

embarrassing, X— H; not embarrassing, I— L, 210. 
amendment of, 0. 6, B. 17, 211; K— P, 211—225. 
amendment affecting plea of limitation, Q — 225. 
subsequent to written statement, 0. 8, R. 9, 289. 

ascertainment by Coutt of admissions or denials of allegations in, 0. 10, R. 1, 

318, 319. 

object and use of, IF— L, 370, 371. 

Posmsion^ may be obtained without Courtis intervention, X, 677. 
actual or symbolical, difference between, P, 680. 
meanifjg of, M, 683. ^ * 

Possession of land^ prior to passing of decree, 0. 89, B, 9, 973. 

Possessory alleged real owner not necessary party, Z, 66 , 

Post, meaning oi, in 0. 6, B. 9 (2), F, 175. ^ 

Postefioe, payment of purchase-money into, \iot pa,<*ment into Court, X, 629. 

Poverty, of plaintiff not sufficient to require him to give security for costs, S, 741- 
Praotioe, of original side in retaining plaint, B, 268. 

Fresh sammons in case struck off for non-appearance, X, 298. 

Pre-empUen, suit for possession hy person claiming, P, 631. 
who can claim, Q* 
by purchaser at Court tale, F, 672. 

P)*e-mption suit, vendor not necessary party, O, 65. 

a pre-emption decree-holder necessary pirty, PT, 65. 
decree in, 0. 20, B. 14. 456, 457 ; B— F, 43S— 580. 

Preliminary pomt, explanation* X— B, 1042 ; what is, C — H. 1042, 1013 ; what is not, 
I— X, 1048. 

PrmoMre svit, not within purview of, 0, 2, B. 2 \1), Z, 109. 

Presmt, significance of the word in 0, 8, B. 1, P, 273. * 

Presidenoy Bviall GcLit>se Oourts, applicability of the Code to, 0. 60, B. 2, 1174. 

7 
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ProsU'jnptioii, to Borvioo of noUco to bIiow cause against oxocutiou, 519. 
Prcsunq^fiom of laii\ ne<‘(l not be alleged in pleadings, (). 5, H, 13, 205. 

Princcfi ani Ck'n\f\ s;i\iug of mlos relating to luinois in the e.isj of, O. 32, U. IC, 846. 
Pnor inot ffiatjo, Obligation to i’ 0 (l(‘om, 7\ l\ 932 

Private nlioiuttioii, by jndgnuMit-dehtor with pemii-ssinu of Court, T, 625; ptasor <d 
(jourt to give pe» mission after aiietion-sale, IP, 626. 
bv jnclgmont-dolvtor, eonllrnmlion of, /, 626. . . 

Privt/ CtatanL appeal roinund order, 5 ? — (\ 1042 * 

applicaiiion for lea\e to itppi'ul — particulars to lu* slated, .1/ 1103 

grant of leave In — pra(‘ti(*e, V, 1103. ^ 

application to appeal in /(tnnu h\ H, 1104. 

death of sot^ appollant— ropresontation, 7’, 1104. 
petition of appea’ -security bond, f', 1104. 
appeal to— liiehos of appli<'iutt, ofToct of, \\ 1104. 
appeal tt> — j^triking ofT for want of prosecution, /•', 110$. 
order of— oxccutioii — cortiflod copy, (t — A‘, 1105. 

appeal to— coriiticate ah to vaIuo or fltnesH, t). 45, U. 3, 1106; /., .V, 1106 -1108. 
grant of leave to appeal— conditiouH noctiHHjiry— procodnre, h A', 1106. 
appeal to— eurfciHeiito as to valiio of titnoss -AHHunt of renpondeiit, .S\ 1106. 
appeal to — e 'rtificuto of High Court, effect of, 7’, 1106. 
leave to appeal granted ca* parA?— right of respoiuleut^j K, 1107. 
petition of appeal to statu quegtion of law involved, i\ 1107. 
appeal to — laches of petitioner — effect— cosV-r 0 Htorati<»n, i'- V, ittyi. 
petition for leave to appeal— contontH—^osts, 1107. 

application for leave to appeal — judgment of one Judge appeal, /*’, f/, 1107; 
1108. 

appeal to— consolidation <»f suits for purpose oi pccutnary vatimtiun, (>. 46, H. 4, 
1108 ; 1109. 

appeal to— form of tsertifloate, /, Jn 1108 ; i*» 1118* 
leave to appeal— refusal of oort^^witc— grounds toiie stated, A', 1108. 
petition for .special leave to appwtl -omiseion to record WMMtons, /i, 1108. 
appeal tu— grant of certifioato^Hulmtantial question of law, 1/, 1108. 
appeal to— remission of dispute to Court of flnt instance, O, 45, H. 6 , 1109 , 
7\ f/, 1110 . 

appeal to— itffect of refusal of oertiftcafce, 0. 46, R. 6, t— 1110, 

appeal to— security and deposit required on grant of oertlfloate, 0, 45, H. 7, 1111. 

limitation for application, /f; plea of overnight* C, 1111, 

appeal to— security bond— neoeasity for atamp, Hlg. 

appeal to— costs of translating and printing— eHuiaslon to deposit in time— effect, 
IK 1112 . 

giving HooufUy in appeal— power of Court to extend time, K, B\ 1112, 
appeal to— making depoeit of ooets— power to eacteift time, O— i, mg, 
appeal to— what is to be taken m Heourity, «/*, 1112. 
appeal— liability for meeue profit* of peraone giving eeourity, ma, 
appial to— bow muoh of the record is to be printed, J.i— iV*, Itaa j 0, 1118* . 
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IHvy Cwtnci2-.(Ooncluded), 

appeal to application that a limited meaning should be placed on an endorsement.. 
«, 1113. 

appeal against order of one Judge refusing to extend time to furnish security- 

n, Ills. 

application for leave to appeal— judgment of one Judge— appeal, S, 1113. 
admission of appeal and procedure thereon, 0. 45, R. 8 , 1113 ; TJ—Yj 1114. 
appeal to — trtmsmission of record, A — JP, 1114, 1115. 
appeal to— notice on respondent— substituted service, Z, 1114. 
appeal to— revocation of acolptanoe of security, 0. 46 R 9, 1115. 
appeal to— power to order further security or payment, 0. 45, R 10 1115 
appeal to— failure of appellant to furnish security or make payment as required, 
effect of, 0. 46, R. 11, 1115 ; 1116. 

appeal to— refund of balance of deposit by appellant, 0. 46, R. 1*2, 1116. 
admission of appeal— security — practice, X— Q, jll7 ; R— tr, mg. 
appeal to— amount of security, F— X, 1118. 

appeal to— security from decree-holder — power of High Court — ^practice, Y—E^ 
1118, 1119 ; release of seourity— jurisdiction — appeal, X, (?, 1119. 
appeal to— seourity— suspension of writ of restitution — ^jurisdiction, H, 1119. 
appeal to— stay of execution- power of mofussil Court, I ; power of High Court,. 
/; 1119; X, I/, 1120. 

appeal to— increase of seourity fontid inadequate, 0. 45, R. 14, 1120. 

appeal to — cross decrees— stay of execution, ikf, 1120. 

appeal to — order refusing stay of execution — appeal, N, 1120. 

appeal to — seourity — widow’s interest not competent, 0, 1120. 

pendency of appeal— power of High Court to order restitution, P, 1120. 

order — suspension of execution — ^limitation, Q, 1120. 

order confirming decree of lower Court- execution, CJ— X, 1122. 

execution of orders of— procedure, X, X, 1122 ; A, P, 1123. 

appeal to — costs of printing, &o., D — I, 1123i. 

execution — production of copy of order, J*— D, 1123, 1124. 

execution — award of mesne profits, N— P, 1124. 

appeal to — ascertainment of costs— practice, D, 1125. 

special directions — execution — attachment — procedure, I, J, 1126. 

decree— mistranslation— execution, X, 1126. 

remand by — records to be forwarded to lower Court, M, 1126. 

appeal to — seourity bond — registration, X, 1127. 

execution of order — limitation, 0, 1127. 

appeal— review— C, 1163 ; D, X, 1164. 

JMoy Oomoil deoree, refusal by High Court Judge to transmit for execution— Appeal, 

1118. 

Probate decree directing issue of — stay of execution by appellate Court, 999. 

Probaie proceedmgst compromise in. X, A, 738. 

Proceedings ‘ander order of reference, procedure applicable to, Soh. II, S. 19, 1296. 
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Frocm^ compelling attonclanco of party to ho cxhaiisfec’d before disposing of Huit uiulor, 
0. 10, R, 4, It, 323. 

service at party's oxponrti), (). -bS, R. I, 1169; 1169, 1170« 

^Process far wcution, 0, 21, U* 2'l, 321 ; .V- * V’, 822. 

ondorsemt'nt on, D. 21, R. 25, r ir, 823* 

Procmes of Uttjh Cvuri, servi(‘e of, (), 10, R. 1,1171. 

Proclamation, of sales by puhltt*. anrtion, O. 21, R. 00, 602, 60S ; / 604 - 606, 

of sales efh'cl. of omission to disdoKO lien in, T -.V, 606. 

Koparato, f<»r eaeh lot, nceoshity for, R, X, 608. { 
fresh, on vo-mh\ t). 21, R. 87, (f, //, 630. 
of sahi, ammint Kpot’ifbul in, M, 639. 

Proclamatum afmte, nerossity for fresh, /.>—/*, 611. 

Proelamation wanantina title, injured party ran have sale set hhuIo in ease of, /, 621 . 
Proper officer to servo Hummons, who is, It, *V. 176, 

Proprietary hotly, jniiulerof •-sharers In suits rotating to, /•—/#, 65. 

Provincial Small Oamc Courts, non appUoability of certain provisifmH of thi* i'ode to, 
0, 60, H. 1, 1178. 

Public Dmandi Recovery Act, S, 10, sen under Act I ok 1806, 

Public officer, proooduro in suits ai(ainst, t). 27, E. 8, 779, 
liability for act done without power, //, 179, 

Puisftc mortgagee, right of, K, L, 900. 
right of, fj, M, 922. 

Purehase, by undivided son of dooree-ho*dor, validity of, P, 817, 
with Courtis ponuission, oanoellation of, U, 696. 
at Oourt-salo, offoot of revemal of dooreoon, j?« 679, 

PurohcLBe-numey, time for payment of, O, 21, R. a5, U>^A, 698 , 699 , 

prooodura in default of payment of, 0, 21, H. 86, 699 ; 680, 

return of, when sale is set asidero, 21, E. 98 ; 664--668, 

Purchama, offoot of reversal of decree on, 1, 817* 

Solatium on sale being set aside, If, 639. 

right of, to sot aside sale, B, C, 668* 

at Court-sale, title of, R--?, 661. 

how affected by fraud in sale, 861, 

right to recover money expended on sale being set aside, 0, 666* 

when entitled to recover purchase money, 666 ; r«-*lV,86T ; when 

not entitled, JP, 666 ; X, 667. 

suit by, for recovery of purchase -money, 667« 666. 
at Oourt-sale, limitation for suit for possession by, X, 679. 
remedies open to, for obtaining possession, 076. 

cannot forcibly remove person in possession, X, 878, 
may obtainipossesiion without Court’s laterventlctt, X, 017, 
right of, to be made legal representative of deoeased party, L, 786, 
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Q 

Qa^stioiif and answer oc objection to q^uestion may be taken down by Court, 0, 18^ 
B. 10, 421. 

objected to and answer to it to be taken down by Court, 0. 18, R. 11, R, 421. 

R 

liateabie distribution^ among persons attaching before judgment, S, T, 961. 

itate of exchange f payment of money under order of Privy Council, E, 1125; F — JS, 
1126. ^ 

Jfie-rtdmwsion after dismissal for default, 0. 41, R. 19, 1019; S — i, 1020 — 

1022. 

Beasom, necessity for recording, when memo, of appeal is rejected, R, 994. 

Be-aitaohment^ no, of property at aohed before judgment in execution of decree, 0. 38, 
B. 11, 960. 

Beoeiver^ orjer discharging when not to be made, I, 456- 
sale by, not judicial, R, 665. 
appointed by Court, service on, 8, 796. 

difference between temporary injunction and appointment of, P, 976. 

grounds for appointment of, Q — 977. 

appointment when just and convenient, B, 978. 

when not appointed, <1 — B, 978.# 

power of Court to appoint and remove, P-— N, 978, 979. 

jurisdiction of Court to appoint, 0 — Q, 979. 

applioat.on to appoint— no cioe, B, 8, 979. 

considerations in appointment of, T, U, 980. 

remedy for grievances against, f, 981. * 

duration of authority of, P, 981. 

rights and duties of, /, X, 981. 

position of, (?, P‘, 981. ^ 

appointment after decree, X, 980 ; D, M, 982. 

possession to, P— P, 982. 

attachment of money in hands of, Q, 982. 

without sanotioo of Court, Q, 982. 

right to attach property in hands of Court, B, 982. 

sale of property in hands of, S, 982. 

vesting of interest in, T, 983. 

of High Court, status of, U, 983. 

power of, to sue, F— 983 ; leave of Court to sue or be sued, B—E, 983, 984 ; 

suit against, P— P, 984. 
powers of, /, P, 984. ^ 

position of, L — P, 9SB. 
right to delegate duties, 0, 985. 
powers granted to, P— P, 985, 986. 

^ rem«neration to, 0. 40, B,2, F, IF, "986. 
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'Receiver — (Ooiiclodcd) . 

qucRtiotw ill passing ;u‘CountK of, -I, 987. 
application for paynionfc of inonoy by, /i, 987. 
cnforcomont of duties of, <). 40, B, 4, 987. 
duties of, 0. 40, R. ;l, 986 ; -V— C, 937. 

liability to nnkt* good loss oausod by l»roafh of dutios, />, 988. ^ 

when Collector may bo appointed as, 0. 40, B. 0 ; ivcts of CoUector an, hf 988. 
appealability of order re appoiutmiMit, of, sou undor ** APPMAl/.'* • 

construction of, in 0. ‘il, K. HD, iV, f), 639. I , 

appointment of, O. 40, B. 1, 974; discrotionars , 976; coiuUtioiiH ncccsHitry 

for, A'-O, 976. 

liecesfi^ payment into Court on the first day after, eftoct <d, .4, 629. 

ReGOijnixed iujentn^ appearnneo by, f -7*, 160, 161. 
who arc, 0. 3, B. 9, 161 ; IK’— Al, 162. 
who arc not, /.?— A”, 162, 163. 
sorvico of proocHS on, 0. 3, B. 3, 163 ; 168, 161. 

power of, to sign plaint, SK)6. 

Record^ evidoneo taken on commission to form part of, IK, A', 749. 

RedeMptioHi suit for, whore mortgagee had obtained pohscssion withnut «»rdcr almolnto, 
W, 897. 

before order alwolute, f— iV, 896, 897. 
how long right of, subsista, 912,* 

Redemption decree, offoct of, iK, 927. ' 

where nothing is found duo or whoro m«»rtgngoo has Uu'ii overjwiid, O. 84, K. 9, 
929 ; 929, 980. 

Redemption suit^ proUtniimry docroo in, O. ,34, R. 7, 919. 920 ; hooih* of rule, 921. 
final dooree in, 0. 84, B. 8, 928 ; soope and interpretation of ruin, 926. 
is suit for land, K, 921. 

Re/erefwe to arbitratioit, enquiry into factum of, (>, 1294. 
bar to further prqgroHaof suit, i?, 1298. 

/rtCjtM/« of— determination of, 4297. 

objection as to faotnm of duty of Court, />, 1800. 

Reference to HitjhOourf, 0.40, B. 1, 1127; scope of rule, /*— S, 1128. 
to be made before dccrt>o, T, 1128. 
to be in a matter of litigation, F, 1429. 

can Ikj made only by Court whoMo doeree can l>o final, IK V, 1126 ; H — A, 1129. 

to lie upon gome question of law or usage, f#, 1180, 

oonditions therefor, P, 4130, 

power of a Judge, C, 1184. 

conflict of diKsisions no ground of, 8, 4134, 

poworsof Insolvency Court, V, 4184, ^ 

nooesRity for dispute between litigants, A”— J3. 4431. 

doubtful points to b© prooisely atated, Q—R, 1131. 

on pointewf »tamp law not valid, T, U, 1181, 

not be made by Judge who cannot hear appeal, W, 4431. 
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Reference to Hvjh Co wri— (Concluded). 

to be of exact points and not general questions, D, 1132. 
under Small Oauso Court Act, E— N, 1182 ; 0 — S, 1133, 
on point already considered by Division Bench, T, 1133. 

Court making reference may pass decree contingent upon decision of High Court, 
0. 46, R. 2, 1133. 

conflicting orders as to jurisdiction — procedure, C, 1133, 
case to be disposed of a^ccording to judgment of High Court, 0. 4C, R. 3, 1134. 
duty of referring Court aft^ receipt of High Court’s opinion, V, W, 1134. 
power Tjo alter, etc., docreekf Court making reference, 0. 46, R. 5, F, 1135. 
as to jurisdiction in small causes, 0. 46, R. 6; scope of rule, C, B, 1136. 
by District Court — ^jurisdiction in small causes, 0. 40, R. 7, 1136 ; scope of 
rule, I, 1137. 

obligation of District Court to make reference when parties require it, tT"— P, 

1137. 

power of District Court, R, 1137 ; P— A, 1138. 

by District Court record and reasons to be submitted on reference, S, 1139. 
Refund to auction-purchaser on sale being set aside, 633. 

Register of suits, 0. 4, R. 2, K—M, 169. 

Registrar, not necessary party in suit to compel registration, -4, 67. 

Re-hearing of appeal decreed ex parte evidence, N, 1026. 

Release of property from attachment, O. 21, R. 60, 580 ; M—B, 580—585. 

Relief, Meaning of the term' — , M, 1C(8. 

to be based on facts in plaint, K, L, 246. 

unasked for, M-— 0, 247. 

addition of, <3, R, 247. ^ ^ 

in suit for damages, T, 247. 

in suit to set aside father’s gift, V, 247. 

doubt as to, which plaintiff is entitled to, P. 247, 

to which plaintiff is not entitled to,'B, 24’ii. 

in suit for property forfeited, U, 247. 

inttortiou of inconsistent, W, 247. 

of claim, effect of, P, 137, 

Helmjuishnwvt of claim by mortgagee, I— X, 916. 

Remand, necessity for fixing date for re-trial after, R, 301. 
on account of exclusion of evidence, G, H, 1045. 
necessity for express reversal, I— D, 1045 ; M, 1046. 

Court’s exercise of discretion, N, O, 1046. 

powers of — when to be exercised, A — P, 1047 ; when not to be exercised, G J, 

1047; L, 1048; 17— X, lb56. 

when can bo made, Q- 1Q46 ; when cannot be made, U—W, 1046 ; X, 1047. 
inherent power to, ilf— L7, 1048. 

grounds for — proper, I— P, 1050 ; not proper, A — 1049. 

• *0 Revenue Courts, 7—.^, 10^9, 
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JRcmauiJ — (Conchnlt ‘cl) . 
cfYi'ct of, f ^ 1030. 
objt'ctinn as t<i, -aV, 1050. 
irregular and illogiiK V* 1050; 1051. 

for a second time, * //. i0d2<. 
for trial after local itivestigatiou, A, 1053. 
lo which Court t« 1 h‘ made, /f, 1053. 
notice after, T, 1033. 

lower Court's jnnver to dch^gate romand case, lt\ 1053, 
i)i case of issues nimainiiig tmdeeidod, 1053, 

(*f case In Apindlate Court, (). 41, R. ‘23. 1036 ; y 1056 

eases in whudt, was madn, <)-T, 1058; not undo. K-M, 1057; .V. lOSa 

mistakenly luado and its effeets, \\ U**, 1058, 

for decision on trifling ivoint. T, 1058. 

hhoitld 1 k' of whole ease. A', 1060. 

for additional evideuco, (\ i\ 1060^ 

Court to which ease may Ini sent, 1060» 

for finding without takitig fresh evidence, /, 1062. 
when projwr, A'-- 7\ 1077, 
m case of suit decided rj* jktrte, /*— .V, SIS* 

Remand on pi'climimrif jmnt^ comlithms fur, 1018. ^ 

cases wdiero, was made. i'/> 1043 ; 1^41 ; not mado, f'— ,4, 1044 

in cnscH decided on merits, /f*— 1045. 

Eemnnd nriki\ when ap^HJal lies against, *S'— t', 1036; r«— d, 1037 ; C, 1040 ; S, 1041 , 
when at»t>oal d<HJh not lie, — /*, 1041. 

power of Court to eonsidior tho lapterits anWorm of, 1037 *, f', 103$. 

effect of carryiijg out, Iwfore apimi, /—A* 1038. 
dolay in appealing against, R, 5f, 1038. 

Appellate CourtV power, 1040. 

effect of sotting aside, Q, R, lAl, 
appeal to Privy Council, 8 — U, 1042, 
effect of illogah /I— 1051. 
when illegal, t — 1051. 

powers of Court after, I— 1052 ; /i-T, 1053 ; i, 1056 ; /#, 1057. 
lower Court not to go behind, Q, R, 1060. 
dirootlon to pass decree, H, 1052. 

Bmmimof atoard^ or matter roferrod to arbitration, Soh. XI, S. 14, 1282. 
propriety— determination, B, 1282. 

for mistakes and omissions, 1282. 

for deoiding matters not referred to, E, 1282* 
illegal and defeotivo, F, 1283. 
disregai;^ of law or oustom, 0, 1283* 
illegal set*#!!, 1288. 

MmieUon ofpt*ivat$ mfard, C\ 
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Bent, local inquiry in suit to contest enhancement of, T, 754. 

BenUdccrcc, stay of execution of, D, 1004. 

Bmi Recovery Act (Kadms), Proceedings under Rent Recovery Act (Madras), T, 136. 
Bent suits, persons to be defendants, I—Y, 58, 59. 

Report of Commissioner, to be evidence in suit, 0. 26, R. 10 (2), 755 ; report of ameen, 
iV— /T", 756, 757 ; of Collector, 757 ; special Commissioner, K ; Mouzadar, L ; 
MunsifE, M, N ; Nazir, 0 ; and of Sheristadar, P ; objection to, Q — V ; to 
form part of record, 758. 

Representatives, application tobringk of deceased respondent, AT, 1084. 
see und^LEGAL Rkpuesbj|dative. 

Representative chAracter, plaint in suit by plaintifiin a, 0. 7, R, 4, 249 ; 0 -Z, 250. 

suit by plaintiff in a— necessity for succession certificate, Y—X, 250—254. 
Request, see COMMISSION. 

Resistance, to possession of immoveable property,’ 0. 21, R. 97, 677. 
to possession caused by judgment-debtor, 0. 21, R. 98, 678. 
ground for order under sale, Y, Z, 679 ; nature of obstruction, B, 680. 
to possession by bona fide claimant, 0. 21, R. 09 ; scope and application of rule, 
0 — L, 680, 681 ; provisions xn old Codes how amended, S—X, 681, 682. 

Res judicata, in respect of right disallowed in claim case, B — B, 596. 

applicability of rule of, in case of dismissal of suit for non-payment of Commis- 
sioner’s fee, U, 767, 

order refusing to file awitrd not, B, 4.302. 

Respondent, in second appeal, N— P, 103>2. 

who can be added as, Q ; who cannot be added, R, 10 ^ 2 . 
when cannot getdecreo against co-respondent, A, 1024. 

power of Appellate Court to direct persons appearing interested to be made, 0. 41, 
R. 20, 1022 ; Af— I, 1022—1025. ^ • 

right to question value of appeal, P, 1028. 

may support decree even on grounds decided against him, U—W, 1030. 

Re-sale, defaulting purchaser answerable for loss on, 0. 21, R. 71, 613 ; G — U, 614, 
615. 

on default by purchaser to pay deposit amount, 0. 21, R. 84 (1), 627 ; 0 — ©, 628. 
loss on, to be paid by first auction-purchaser, N, 628. 

Restitution of conjugal rights, mode of execution of decree for, 0. 21, R. 32, 528, 529 £ 
P— A, 530, 831. 

discretion of Court in executing decree for, 0. 21, R. 83, 533. 
stay of execution of decree for, X, 1000. 

Restoration, of case struck ofi by mistake as being compromised, H, 293. 
of case struck ofi for default in appearance, I, 293. 

in case of dismissal of suit for default or for non-payment of process-fee, 0. 9, 
R, 4, 294 ; B— P, 298 ;^soope of rule, N, 294. 
dismissal of application for, for want of affidavit, regularity of, Tf , 295. 
of application for revision dismissed for default, N, 306. 
objection to, 0, 306. 

Restoration of appeal, application for, D, 1009 ; B, F, 1010, 

.8 
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BestoratioJi of suit^ diHinishOtl for non-piiyiniMit ui sorunts for ro^th, I*, T43* 

Ite4r(insjet\ by inortjj;iiKOc after payment of inortgagt* in<mev, I>, 924, 

Beversiomo', not noeosHary party in suit against widow, 67. 

Iievieii\ compotoncy of ^luusitT to restore ease, strui^k off ft>r di‘fault. 29$. 
in ease of dismissal of suit for default, <tK 294. 
wlion suit was dismissed for default, »/, 299. 
of order on applu^ation to set aside portv deeret*, ll\ $12 
of i\v parto deer<‘ 0 , 312. 
for want of formal finding on an issui\ 0, Slfc. 
whore intorloeutory order, is wrongly refusoS. />, 972* 
stay of execution tsmdiug application for, .1/, 1004. 

High Court csiunot review its own jutlgmont on a roferenee, K, 1134. 
application for, of judgment, O. 47, H. 1, 1139 ; HiH»po of rule, C?, 4189 ; />«* ,U, 
1140 ; couHtruction of rule, *V— f), 1140; 1141 ; general oases under rule, 

r-A’, 1141-1146. 

casus open to, A— -T; notofxm to, IV‘— C, 1147. 
where appeal is allowed, A*, 1148. 

in case of decision on reference from Court tif Small V. uises, A— *V, 1143, 
on discovery of new and important matter or evidence, f) 1449 -1160. 
on account of Homo mistake ororror apparent on the face of the record, /, J, 
1160; A“ - 1181. 

for any other Hufliciont reason, iff— -A', 1181 -1183. 

application for, -V, V, 1163. 

to whom appUfation may bo made, O. 47, R, ‘i, 1183. 

who may apply for, V, IK, 1163. 

during jHindcncy of apiuml lijnsonu* othfcr party, 1183. 

Hcopo and construction of rule, A, /f, 1154. 

on ground of now and impertimt matter— Court t<i la* appliiMl for, />, 1184. 

Court which can gmnt, //, 1188. 

when may bn heard by BUcooBsorof Judge who dccichnl smt, /— 1188; y— IK, 
1186. 

petition to whom should bo prasouted, .4, 1187. 

by whom petition can bo made, C, 4187. 

petition by minors, D, 4187. 

limitation for flUng petition for, A, h\ 1187. 

form of application for, 0. 47, R. 8, 1186 ; .V— .?f, 1187. 

copy of dooroe— noooasity for being attached with petition fori h\ 1188. 

oertiHoate by pleaders, A, 4198. 

Court-foe payable on petition for, *V— /f, 1188. 

what is a proper presentation, Af, 1183, 

refund of excess Oourt-fees, 1188. 

costs need not bo deposited with petition for, T, 1188. 

of Sma^ Oause Court judgments, I/, V, 1458. 

application for— rejection or grant of, 0. 47, B. 4 ; appUoabillty of 1188* 
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(Concluded) . 

powers of Court on, 0, 1160. 

effect of order on application for, D, £j, 1160. 

reversal witliout notice— legality, F, 1160. 

discovery of now evidence must be alleged and proved, (?, 1160. 

order rejecting or granting appb' cation— appeal, 0. 47, B. 7, 1162 ; P—P, 1162— 
, 1167. 

of revenue appeal judgment, 7, 1165. 

after ninety days— oxplanatiAi of delay. A, 1166. 

second application when maimainable, Z, 1166. 

what amounts to sufficient cause, JE — (?, 1166 ; what does not amount to suffi- 
cient cause, P, 1167. 
effect of order granting, Q 1167. 
rehearing of case after grant of, 0- 47, B. 8, 1167. 
what questions may be argued on, U — -T, 1168. 
of order on application for review, 0. 47, B. 9, 7, 1168 ; Z, A, 1169. 

B^viotv application^ in Court consisting of two or more Judges, 0. 47, B. 6, K—N, 
1161. 

rejection when Court is equally divided, 0. 47, B. C, 0, 1161. 
nature of order to be passed, B, 1167. 

Reviciv order, reasons to be recorded for, X, 1159. 
irregularities in the form of, 7— *4, 1159. 
benefit not to be taken advantage of by others, i?, 1160. 
when cannot be challenged, F — H, 1164, 
successor bound by, of predecessor, T, 1168. 

Beview petition, contents of affidavit accompanying^ B, 1160. 

Revision, of order returning plaint, 0, 263. 

against order dismissing application to set aside sale on deposit, 0, 634. 

of order rejecting a claim, J, 683. 

of order sotting aside or confirming sale, A, 059. 

o! order allowing plaintiff to withdraw suit, h, 724. 

of order refusing application for issue of commission, F, 748. 

against order specifying result of non-payment of decree-amount, S, 921. 

of intorlooutory orders, G, 972. 

order granting or rejecting review, 0— B, 1165. 

orders on questions relating to arbitration — award, etc., 17— B, 1292, 1293. 
of order refusing to file award, 7, 1302. 

Revival, of suit, T, 316. 

of suit on death of plaintiff, "U, 693. 

Right, not barred when remedy barred, 7, 109. 

of parties to put questions to each other, B, 320. 
to begin, 0. 18, B. 1, 412; B-iif, 412—414. 
to be sued together, F, 109. 

Rightfiel oioiter, suit by, for value of property sold, J, 621, 
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Bight to reliefs porsonH having, V — X, 80. 

joinder of parties against \vhoin, is claiimwl, /'*— .V, 67. 68. 
not claimed, 68. 69. 

Bight to stu\ does not survivti, A"—/’*, 703 ; survives, 704. 

in case of right of privetnptiou arising on foivelosnu* of innrlgagis V\ 895, 

Bight to Hue as pauf)C7' is personal. A\ 700. 

Bight of suit y on disposal of claim msc, X -A\ 899. 600. 

to set asidii tn’iler relating to dittlcimu’V i>f priee tm re-hulr. .V, 6l4, 

Bival rlainiants, to ritpresent deceased party, UK 7f9, ** 

BuVmj Chief, when should l>o allowed to withdraw suit, //, 72i. 

Bulcs of iKuictice [Madras High Court), tonso(|Uen»*o of uon.tMunplmnee with jn‘uvi‘*ii»n'«‘ 
relating to sith^s, /A 659. 

s 

Sak, of property attached, (), 'il, U. 61, 601 ; X — 11'. 601, 609. 

by whom to bo ennductod and how made, O. ‘il, R. 65 ; .V, \\ 602. 
before hour fixed, validity of, 604, 

place of, /—A', 604, 

time of. O. 91, R. 68 , 608; non*coi«pliam‘t» with provismuH rid.iting to, V‘'-r, 
609, 

includoK mnrtgagG-sale», />, 610. 

indefinite postponement of, W, /«*, 6i0l ** 

not to l)c hold after order for poHtt>ononfbut thuroof, O, 610. 

adjournment or stoppage of, D, 91, H, Ch, 609 ; -C, 610 ' 612. 

rules under Code not applicable to, by Collector, O. 21. H. 70. /> •/'’, 618. 

to dooreo-holdor without ponniRsbii of Court to bid, validity of. />. hi, 616. 

persons iutcroHbod to set aside, R—X, 618* 

ofheer conneeted with, not to bid for or purchase, 0. 21. H. 7H ; 618. 

of agrloultuml produce, 0. 21, E. 74, 619. 

postponement of, to enable judgmont-dohfeor to raise amount of cWcre<s O, 21. 

R. 88, 624 ; 0-J, 628-627. 
poBtponomont of, T— D, 626, 

application to set aside, on deposit. 0. 21, K, B9, 682 ; C/— T, 688—640. 
setting aside, on deposit o£ hisuffioiout amount, W, 687i 686, 
under order of Court without jurisdiction not valid, P, 642. 
void if decree had been satisfied, £1, 648. 

when to become absolute or be set aside, 0, 21, tt, 92, 667 ; X— F, 667 -668. 

suit to set aside, limitation governing, X, 658, 

in execution affects interest of jadgment4obtor, F, 668, 

eSeot of confirmation of, C/— JT, 669, 660. 

not to be confirmed after reversal of decree, L, 100 . 

effect of confirmation before lapse of time allowed for filing objeotion, /, X—ldT* 

666 . 

parties $0 suit bound by, P, 660* 

when suit will lie to set aside, B— 661, 662 j suit when hsMid, 666. 
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Sale — (Concluded) . 

by receiver not judicial, 665. 

judicial and private, difference between, W, 672. 

oonditiona to bo satisfied to sot aside, A, 681. 

of temple office not lawful, X, 732. 

of portion of mortgaged property, A, 904. 

of mortgaged property or sufficient part thereof, A-^JS, 912. 

properties not found in mortsage-decree, D, 915. 
by public action not essential lor applicability of S. 90, Tr. P. Act, F, 916. 
not condition precedent to passmg of personal decree against mortgagor, JEC, 916* 
no necessity for, on payment before order absolute in redemption suit, X, 928. 
of property subject to prior mortgage, 0. 34, R. 12 ; construction of rule, B, S, 
931. 

of mortgaged property by mortgagee in execution of money-decree, not valid, 
X ; void against persons not parties to suit, Y ; efiect of, Z — B ; confir- 
mation of, 0, D ; effect of, under final decree, X, 936 ; efiect of not objecting 
to, F, 987* 

of holding by landlord by means other than suit, validity of, (?, 937. 
may follow attachment before judgment, 0, P, 960. 
of property in hands of Receiver, S, 982. 
of claim under inchoate award, 0, 1280. 

how to bo conducted by*Oollector execution of decree transferred to him, 
Soh. in, S. 10, 1312. 

meaning and example of, in 0. 21, R. 91, Q — J, 658. 

Sale c&rUflcat$^ suits based on same, 8^ 27, 121. 

See Cbbtifioatb. 

Sale interivi^ power to order, 0. 89, R. 6, 971 ; no4ioe prior to issue of such order, 

0. 39, R, 8, 973. 

Sale oj debt attached, A, B, 551. 

Sale proceeds, mode of dealing with, F, 912. 

insufficiency of, Q— S, 917. * 

application of surplus, A, 933. 

realised in execution of mortgage-decrees, application of, 0. 34, R. 13, 932 ; W, 
933. 

claims of mortgagee on surplus, Z, 938. 

Sale proolomatioYu, matters to be specified in, D ; upset price need not be specified 
in, L, 607. 

mode of making, 0, 21, R. 67, 607 ; N—8, 608. ** 

publication of, P, Q, 608. 

Same inteftest, in numerous persons, suit relating to, C— I, 80, 81. 

Secomd appeal, plea that suit was improperly allowed to be withdrawn not to be taken 
in, M, 724. ♦ 

against order on application for temporary injunction, 0» 966. 
against order dismissing petition complaining of disobedience to temporary 
injunction, X, 970* 

, nbjgction iW owa, catmot be, urged first in, 992. 
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Second appeal — . 

whoii may bi‘, h, 1077. 
cliHiiiisHiil for tlt'fatillj. 1084, 

(juostion of sulVu'ioiH’N of ovidoufc*. .1/, 1084. 
api>li«aUou to juUl rc'proM'iiUitivos ^-limitation. A, 1084. 
ordor ^rautin}2f or ivjVctiiig roviow, 1164 ; *V, 1168. 

from doc.ri'o on award, ll^ 1291, 1292, 

Secowl fntit , whim notbarrod, / ‘-“H*. 109. 

against t><»rson in poHKOKsiou nntptrl\ ti* lirHi suit, //. 120* 
f(ir bodily injury not l».irrt‘d by Kuit —for injurx to rab. /, 120, 
for doidanition, b'; bn* pos'^o^sion. T: rofuud of mont‘\ , li^ 121, 
for poHHcaHion, liivt Kuit to Hot anidn uUtttmUon. /, 185. 
baaed m inhoritanco, firat HUit on gift, */. 1S5, 
in roapotit of portion relint{niHh«‘d in flrat witit. *V, 135. 
no opportunity in fir«t Huit, S, 136, 

Secretary of State ^ v^hm can l>o Hued. N -(*>,770’. whtMi ranimr Iv* mu»d, /? -.V, 770. 
771 ; a nominal party, H, 776. 

Semniy^ from next friend or guardian fi»r wut, ^\hon roi|uinHl, t). {12. H, i\ (2) i H, /, 

829. 

for appearance of dofondatit, <). US, H, 2. 952 : V 953. 

proooduro whoro dofetidant failH tafunjiHh, or Hnd'lroMh, O. .H8, E. A* K, 954, 

cancellation of, already furnmluHl, .V, 9«r. 

naturo of. to bo given to obtain ntiu order. A', 1001 ; miforcmmnit tlumnd i\ 

1002 * 

In oaso of order for oxooution *»f dwrtto appealinl from, ( >. H. H, 0 ; /f — 1003 -- 

1005. .s ^ 

onforoomont of prouodurc againat aoourity, Q, H, 1004. 1005. 
for rcatitution of money . S, 1005. 

not to bo taken from Oovorumont or publii- ofliwr in wrtain caHo**, o. 11. E. 7. 

1006. 

from dooroe-holdor, whoti may 1x5 dotnandod, <>. 41, R, H. 1005. 

coslii, dmmiHHttl of Mttit by roaxoti of nubutitulod ptHintif! tint (utiUAbtng, 
0. 22, E. 8 (2), 711 ; C, 712. 

di»miHeal of Huit on account of Official AxHignoe not giving. O. 22. H. H (2)i 711 ; 
/), 712* 

when to bo required, 0. 25, R. I* F, 740; />, A*. 742 ; wpplirability of ruli* ; 

prinoiplo to bo followed, 741* 

may he applied for by dofondant, N, 0. 741, 

not to bo demanded l)0oaii«o appeal wbh died at the inHtigati(»tt of another. T, 
741. 

ordor to ho in Judgo*H own hand. A, 742, ^ 

not to bo ordered in adminUtmtion nultn, IL 742. 
in ca« of infant plaintiffn, when may bo domandod. \\ 742. 

not to bl? demanded when plaintiff U not per^inally Intewwted in auhject -matter 
of auit. K 712. 
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Sfcurittf/of (Coucludoci). 

nnt to Ini ordered uiiIgkh dofondanfc*s case is true, X ; nor without notice, F, 742. 

iiatun» of order to i)Q pasHed, 742. 

oxtenHion of time for funiiahing, O, 743. 

offwt of failure to furnish, 0, 26, R, 2, H -iT, 743. 

Sheuntjf /or costa of npimi^ discretion of Court, T— ^0, 1009. 

\^heh may l>e demanded, 0. 41, R. 10, 1007 ; scope, application and object of 
♦ rule, 1007, 1008 ; t/— /, practice, 1010. 

in case o{«f»u|>cr appellant, 2\rll010. 
liability of surety, 0, 1010» 
ground for taking, 1011. 
onforooment of, ST, l\ 1011* 
security for costs of suit not to be taken as, V, 1011. 

SepttraU liability^ determination of» F, 492. 

8ip^cU4 trials^ Power of Court to order, 0. 1, R. 2, 83. 

in joinder of several causes of action, 0. 2, B. 6, P—7, 156. 

Servior, on several defendants, 0. 6, B. 11, 178. 
mode of, 0. 6, R. 10, 178, • 

in person, 0. 8* R. 12, K ; mode of, P— 178, 
sufficiency of, *6—0, 176. 
on agonb of dofendant, C)4«5, R. 18, T, 177. 
in suits for immoveable property, 6, R. 14, 177 ; O’, 178. 
m male member of defendant’s family, 0. 6, R. 15, 178. 
acknowledgment of, 0. 5, R. 16, 178. 
refusal of, procedure on, 0* 5, B. 17, 178; 7, T7, 179. 
endorsement of time and manner of,^. 5, R. ^8, 180. 
defendant residing within jurisdiction of another Court, 0. 5, R. 21, 182, 
within Presidency-towns, etc., 0, 5, R. 22, 183. 
on defendant in prison, 0. 6, R. 24, 183; F, 184. 
residing out of British India, 0. 6, R. 26, 184. 
in foreign territory, 0. 6, R. 26, 184 ; P—0, 188. 
oil public officer, railway servant, etc., 0. 6, B. 27, 188. 
on Railway Company, if, i, 186. 
on soldiers, 0. 6, R. 28, i— 186. 
evidence of, 0, 187. 
burden of proof of, P, Q, 187, 
procedure when, was not ejected, P, 187. 
of order and notices, 0. 48, R. 2, 1170. 

OjjJIcer, duty of, X, F, 179. 
examination of, 0* 6, R. 19^ 180. 

M offf particulars of, to be given in written statement, 0. 8, R. (1), 278. 

applicability of rale relating to written statement, 0. 8, R. 6 (8), 279, 

* suit by widow against her own son, 0, 280. 
effdbt of, 0. 8, B. 6 (2), 279 ; X, 280. 
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Set q/7*-«-(Concliidod) . 

right to, G — 280—282. 
what i« or Ik not, /^— J, 282, 288. 

when allowed, J — 283 ; when notallowt'd, T— T, 283, 284. 

of any aRcertained Huni of money, ^ 284. 

of money legally rocoverahlo from plaintiff, .S’, 284, 288. 

of money not oxcooding jurindietion of Court, 288* 286. 

parties to, must fill same character as m suiL X— .f, 286. 287. 

not to be rained in cross appeal, A', 287. I 

to ho stated in written statement, />, 287. 

has same claim as plaint in cross snit, 287. 

appeal in a claim of, 7^, 287. 

liability to Court-fee in a claim of, .Sf— .V, 287, 238. 

founded on separate grounds, 0. H, R, 7, 288. 

whether oxeoss, to he allowed, >*, 288. 

lien of pleader, ofTcct on, 288. 

doeroc when is allowed, 0. 20, H. 10, 483 \ 484. 

Court-foe in a claim of, IK, 461. 

in favour of d(*creo-holde*' purchaser not allowed in certain easos, //, 617. 
amount to 1 )q allowed as, in favour of docroo- holder ptiroh’wwr, 617, 
by decroa-holdor purchaser, 0. 21, R. 14 (2). 627 T, 628* 

Setting anUe mlc, on deposit of insufficient amJftunt, K, IK, 687 . 638. 

Shebait^ suit to sot aside alienation by joinder of nlienor, C, 87. 

Shipy though subject to mortgage liable to attachment before judgment, T, 287. 

Signature, of parties to award— effect, 0, 428l. 

Simtiltaneem exeenthUy petaon and property of dahtor, (), 2t, R. 21 i* V 

818. 

Small OansB Courts Transfer of decree to, 0. 21. E. 4, 472 j A 472, 482. 
suit to rooovor purchase-money, oognlsiabio hv, f, 668. 

Soldiery meaning of, TK-*«F, 781. 

Son in joint Hindu familg, liability to ho sued on mortgage exocuunl by father, J. 822 . 

Sovereign Prince, signature and vorifloation on behalf of, Q. 226. 

Spedal aepealy from order of remand, I, AT, 1241, 

Special Appellate Oourty powers of, in caao of wrong order of retnand, 1041. 

Specific performanccy mode of execution of dooroo for, for specific tH^rformanee of 
contract, 0. 21, R. 82, 828, 829 

Spedfk Belief Act. applicability of. agreement to refer to arbitration, 8oh. II H 22 

Fy Gy 1308. ' ’ 

Splitting of retmUee. rule relating to, 140, 111. 
with leave, 0, 141. 
cfEfeolrof, P— F, 142, 148. 
cxceptidh to rule against, oases under, 11$, 

Explanation to rule against, oases under, A?— 118, l#i. 
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SOmp duty, whoti plaintiff entitled to refund of, F, 782. 
oil memo* of objection, D, E, 1028. 

SUtff of cu'ficutum, when Court to ordor, 0. 21, R. 26, 523 ; X—iJ, 524 , 525 . 
not a dihohargo of liability of judgment-debtor, 0. 21, R. 27, 525. 

IKJudiug Huit botwoon decree-holder and judgment-debtor, 0. 21, R 29* C—F 

52 a, 526* » » . 

whore execution \im botju completed, 1, J, 1000. 

» when ordor takes offoot, S, 1001. 
ofToot of ^or on lower Court, |1/, 1001. 
neooiwity for notice to decree lilldor, F, Lf 1002. 
ponding application for review, M, 1004. 

aUty 0 / till appointment of now next friend, 0. 32, R. 30, U’— 11^, 842. 

a/aaUf on tender of decretal amount and costs, 612. 

£?% of whore there is agreement to refer to arbitration, Sch. II, S. 18, 1295. 
nitty ardent, by Appellate Court, 0, 41, R. 6, 997, 998 ; 2i— G, 998—1002. 
ntrikaof, legality of ordor to, case for default, (10 M. 270), 294. 
meaning of, (J, 801. 

StUiiaoi^mciMar of detention, preservation, inspection, &c., of, 0# 30, R. 7,971; 
F, 972 ; application for such orders to bo after notice, 0. 39, R. 8, 973. 
where land may bo put in immediate possession of party, 0. 39, R. 9, 973. 
nutfactain diajimte, meaning of, "in 0* 2, R.^l, Jb, 105. 

Right of suit by, for sale <i4 mortgagor’s interest, N, 900. 

BuMBimU Oowrl, meaning of, B, 1138. 

SuMsianoa allowaftca, fixing and payment of, 0. 21, R. 39, 542 ; D, 543, 544. 

Subnlmtictl necessity for proving, in application to set aside sale on ground of 

irregularity, iv— ii, 652—664. • 

SubsiUutad aorvke, 0* 6, R. 20, iH— G, 181. 
whoa can bo made, P— 5, 182* 
endorsement in case of, 2’, 182. 
ofioct of, G— IK, 182. 

noooHsity for giving sufficient time to defendant, X, 182. 
against a partner out of jurisdiction, F, 796. 

Siwoemon certificate^ necessity for, in the case of transfer of decree, V — F, 502. 
nccossity for, to ropresout a deceased party to suit, 6’— 7, 698, 699. 
in suit for sale of mortgaged property, 0, 900. 
necessity for, to obtain personal deoroe against mortgagor, D, 918. 

* Bmh p/ainft// construction of, in 0. 28, R. 1 (1), D, 741, 

Btiffickitt cauaa^ what is, U\ what is not, 7, 295. 

for non*appoaranoc on date of hearing, G— D, 305. 

prevented by, from appearing, A— L, 816. 

stay of execution only on, 7, 1001. 

for default in appearance, E— D, 1021, 1022. 

fox rc-heaiipg appeal deoidod ex park, 1026. 
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Suit, oonduot of, 0. 1,1B. 11» 102. 

framo of, 0. 11, R. 1. 104; 104, 105. 

Relief to bo asked for, 0. 2, R. 2, 105. 
applicability of rule, M — L, 106—108. 
commencemont of, 0. 4., R. 1, S, 167. 
date of, 'r— i/, 167, 168. 

to establish right disallowed iu claim case, 0. 21, R, 587 ; T V. S^S ^001, * 
to establish right disallowed in claim case, couditioiih nocchJiifcry for, -V *i*,^590. 
impotichiug sitle, maintainability of, b, \\ iiS, 

to set aside Court-sale, whoxi will lie, /i— *Uf661, 662 ; when iMiTotl, aV—T, 663. 
to remove obstruction to possession by purchaser, 678 } C, IJ, 680. 
by dispossessed person, T, U, 687. 
to sot aside summary order, jurisdiction re, O, 891% 

procedure where a plaintill or defendant dies and right to sue Hurviviu», 22, 
R. 2, 695; S^W, 695, 696. 

procedure in case of dottth of plaiwtiitj U. 22, U. 8, 696 ; se<i|m of rultn *Y - it, 897. 
procedure in ease of death of defendant, 0. 22, E. 1, 701 ; umiHi of rule, .1 > 702. 
moaning of, (/, V, 706. 

continuation of, by or against assignee of interest of a Pitrty. C, 717. 
between co-partners, 0. 80, R. 0, 803. 

against person carrying on busiuosH in name otl^r than his own, O* 80. E. 10. 

803 ; G—P, 804, 808. ® 

iu mamlatdar’s Court, 7, 810. 

through next friend by person not really a minor, 7, 810. 

for possession on decree al>Holute for foroelosure, 898. 

on second mortgage by holder of two n^rtgiigos, niaiutairuhtlity of. /, 899. 

to recover property discovered after award, 1280. 

maintenauee of separate, on award boeoming void, il, 8, 1288* 

to Quforco or sot aside award, D, 1302* 

on award when not valid inlaw, B, 1802. 

on award not for spooifio performance of oontraot, 0, 1B08* 

mvivttl of, see REVIVAL OK BUIT. 

Suit for ml$, prolimluary deereo in, 0» 64, R. 1, 898, 899. 

of where property by mortgagee holding two mortgagee thoreot}, V, 982. 
neuossary for bringing mortgaged property to sale, 0. 64, E. H. 934 , //— Af. 
037 ; object and spopo of rule. D-y, 984, 938 ; applioaUtity d rule. U. 98?. * 

Suita on fiegotiabk wst/rufumta, procedure iu, 0. B7, B« 7, 980. 

Suita on acme day^ order of, 0, 168* 

Summary miU^ Institution of, on bills ol]oxcfayango, U, 67, E, 2, 918 * iif 

two. ^ 

OQ nagutiablo inutrunMiit*, dotondiuifc .bowing dotenoe on wortl. to luiva Im,** to 
0. 87, B. 8, 8«8 ! P- M, MS. 

on uegotkble instrumont, power to order bill. Ao., to be d aw itoil witb of 
Court, 0< 87, B. 87, 980. 
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Suvifiuim^ toBUO of, 0, 6, B* 1, 169 ; after limitation, N ; to minor defendant, 0, 170. 
application for fresh, P— S, 170. 
appearance of defendant without issue of, T, TJ, 170. 
accompaniments of, 0. 6, B. % 171. 
contents of, 0. 6, B. 6 ; 1, 172; 0. 6, B. 7, 173. 
for final disposal, contents of, 0. 6, B, 8, 178. 

^ witnoBBOBf N, 174. 

* Sfrvioe of, 0. 5, B. 9, 174; P—F, 174, 175. 
amendment of, P, <5, 177. I 
sent by post, 184. • 

duty of persons to whom, is sent, 0. 5, B. 29, 186, 187. 
not duly served, 315. 

to attend to give evidence or produce documents, 0. 16, R. 1, 888 ; B — 388, 
389. 

payment of expenses of witness on applying for, 0. 16, B. 2, 889 ; 0— U*, 390. 
to produce document and mode of complying with it, 0. 16, B. 6, 392. 
procedure where insufficient sum is paid for expenses of witness on applying for, 
0. 16, B. 4, 891 ; W', 892. 

particulars to be mentioned in, to witness, 0. 16, B. 5 ; IT, 892. 
mode of serving, 0, 16, B. S, 898, 
time for serving, 0, 16, B. 9, 893. 

procedure where witnesslails to comply with, 0. 16, B. 10, 894 : B— TT, 395, 897. 
affidavit of service of, 7, 796. • 

B^u/p^tBiruotu^et of house is immoveable property, 8, 685. 

SurBty^ extent of liability of, 0, 953. 

procedure on application by, to be ^soharged,^0. 38, B. 3, 954. 

Survwal of see SUIT, 

8i/fnbolioai pomsaion, efteot of, on parties, B— 0, 540. 
effect of, on third parties, P— B, 540. 
effect of, on limitation, B— X, 541. ♦ 

to decree-holder in execution of decree absojpjte for foreclosure, F, 898. 

T 

fmporwty vnjv^ction^ necessity for strong jprima/acie case, F, A, 962. 
when may be granted, 0, 89, B. 1, 961 ; V B,‘'962 967. 
effect of, 0, D, 968* 

order not bo passed without evidence, B-— 0, 968. 
proof of bad intention essential, B, 963. 
principle governing grant of, I, 968. 
to stay execution of decree of Bevenue Court, 964, 

Court which can issue, N— B, 964/ 

to whom oau be Issued, T-^B, 964, 965. 

duration of, 0— B, 965. 

nature of evidiine required, •/’— B, 968. 

tami upon .which, may be granted, P, 6f, 965. 
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Tcm’^toravy injinicfion — (Ooncludftd) . 

f’asoK in which it was granted, //—•/, 965, 966 : in't granted, A <K 966. 

natliro of order, C, 968. 

in suit by remote revorsioiuir, 968. 

to restrain ropotitimi nr contimiann* of hn'ach. <> U. ‘i, 967 ; ^ A, 968 

970. 

in ease of broach of agroeinont, A'— 969, 
in suit for declaration, 969, 
staying oxociition of deero^, j 1/ - f A 969. | 

in suit l)y rival lossoos, 970. I 

restraining marriagt', 970. 
staying criminal piweedings, 970. 

remedy for disohedinn<‘e of, »S\ V’. 970 ; (lour t not in move id itu o vn 

970. 

Ordm* may Ik* diH<*hargod, varied orw't aslcle, (), lUb U. i. 971. 
to corporation binding on its ofTioj^rs, O. .It), it, 5, 971. 
notice to opposite party before granting, t). 5)0, U* ,‘l. 970 5 V, 971. 
for paynnnit of (nuvhase-nioney, 0, ‘il, H, H6; f' d, 828. 629, 

Time for imymant, in mortgage dtjerees, exteusiou of, / ■ 898. 

7’tfZe, enquiry as to, in <‘laiin prfK'et'dings, d •/. 682. 

Tmi, All wrong-doers not lUK^esnirv jMtrty, Af, 65. 

suit relating to, abatement <d, A' -/1, 19$. 

To (tw, hreaningof the word to sue,** in O. 2? R, 2 (2), fh 186, 

Transfer, iwmiente life, right of. to l»e Intjught on rer'ord in exiH’iition A\ 717 
Transferee lite ^nnuleniet^' application, of rnloH relating to thir i Itiiniittif^ n, 
21, R. 102, 689. 

• ^ 

Trmisfer of deeree^ api)oalal»ility of order rejecting application f<»r, IK 479, 
transfer tofVmrtof Small Causes, O. 21, H, 4. A- f*\ 479. 496. 
mode of, O. 21, R A, f/ Q. 480, 481. 

PrcKJodure, 0. 21, R. 6, 481 \ 482, 

application for oxotmtion by, O. 21, R. 10, 497 J / -O, 498 - 806. 

by operation of law, K— 0, 501, 502, 

for oxonution to Court having torritorial jurindiotion, C, 1128. 

Tramfer of J^o^'ierty AcK 8. 87 -uatuw of prm’cmlingH under, (K l\ 997. 

8. 00, applicability of, to sale of mortgaged property, T, 914. 
m«ming of exprosnion “such sale'* in, O. 916. 
prooocdingv under, ooutinuation of original suit, l*K 918. 
decroo imdor, AT— <7, 919. 

Trnmferred decree^ nocessity for proof of, (). 21, R. 7, V. 482. 

execution of, <b 21, R. «, 482 ; W^n, 488. 

Treasury^ payment of purehaHc-mnnoy into, suftioiont plymm^t, V, 629. 
Soo^aOVRRNMKNT TRKABUHY. 

TreepaBfieref Suit by reversioner against wveml, not bad, Af, 66. ^ 

Suit Against, other trespasaera not nooeiiwiry parties, 0,6S. 
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Trmtm^ Parties in suits relating to trust, P—JR, 66. 
duty of, 8, S06, 

roprosontation by, 7—1), 806, 807. 

Tntsi4$s and wonhippet's^ can sue jointly against third persons, Q, 53. 

u 

Ji'mpirff delegation of powers, 1274. 

"whhn bis opinion prevails, 1274. 

Kolootion of, 1276. 
powoi: oif Sch, TI, 8. C, 1277^ 

when may arbitrate in liou of arbitrators, Sch. II, S. 9, 4278. 

award of— validity, 1278. 

statement of special case by, Sch. II, S. 11, 1280. 

UjioerHflfd payment, when can bo proved, JWf— B, 473—477. 

VnmiijlM adju&imnts, not to be proved or recognized, F—L, 474; can be basis of 
suit, /<?— i2, 477, 478 ; cannot bo bans of suit, 8 — T7, 478. 

Upeet price, need not be specified in sale proclamation, M, 607. 

Y 

Vcmtkm, see Keo£)SS. 

YeMU 800 Pl^KADBR. 

VahaUtnamah^ fresh not necessary, C— JT, 165. 
how long in force, .4, 165, f 

Valuatimof euit^ to establish right disalltwed in claim case, 0 — TJ, 598, 599. 

Vendor, who has not been paid has personal remedy, W, 914. 

Ymification, objection to insufficient, I, 208. 

by person unacquainted with facts, ^consequence of, K, 208. 
to bo made when plaint Is complete, 0, 208. 
by one of the parties, P, C, 208. 
by person other than party to suit, B, S, 208. 
sufficient, U ; insufidoient, F, 209. « 

particulars of, T, 209. 

Veetvng order^ in oase of certain moveable property sold, 0. 21, B. 81, 623. 

w 

as to misjoinder, Z, 152. 
as to fresh proclamation of sale, Q— 611, 612. 
of infant's claim, Bf, 832. 
of condition in reference to arbitration, P, 1283. 

War, jurisdiction of Civil Court re property seized in, (?, 774. 

Warrant fot* arrest, particulars to be oontainel in, 0. 21, R. 88, 342. 

Warranty of title, in execution-sale, V, 672. 

Widow and adopted son, can sue jointly, S, 53. 
mthdrawal, of claim to set off by defendant, permissibility of, F, 721. 
of part of claim, 0, 721. 
of suit by jpuling Chief, 721. 
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Withdrawal ordci\ offccfc of non-complianco with, A"— 724. 

Withdrawal of mit, O. 23, B. I, 718; scope and applicability of nilo. /**— 719, 
720 ; principle applioablo, A , 723. 
after issue, when not allowed, ^*1, 720. 
nature of ai)pliuation for, I/, 720. 
revocation of, V, 720. 

with leave, effect of, on subsoquont suit, 7, ir, 720. 

not allowfHl after niformico to arbitration, 720. 

after judgment, pennissihility of. /I, C, 721| 

bad for misjoinder of causi's of action, <1/, 73i. 

sufricicnt cause for, N — F, 722 ; not suflflcicnt cauHC, W — /t, 722, 722, 

nature of order to be passed, H 723. 

terms of, — ff, 724. 

without leave of (lourt, ofloct of, -V— f/, 728, 726. 

without leave of Court not barring fresh suit. caHcs of, ff 726. 

hy one of wwcral plaintiffs, S, 727. 

tender of exponsi's to, 0. 10, U. .3, F, 391. 
proooduro where, fails to c.omplvwith nmninons, 0» Id, H, 10, S94: --IF, |9S « 

897. 

procedure whore, fails to apiusar, (>. 10, E. 12, S98» 
duty of, to give ovklence or produce dticumeut, <). Id, R. 15, 399. 
dnparting without lawful excuse, pr'HMadhiro, <). Id,^, 17. 400. 
when may depart, O, 10, H. Id, 4{Kl. ^ 

apprehended cannot giv(‘ ovidonco nr produce dnoumout, prneod«r<», O, Id, H, IH, 

400. 

who cannot Ihj ordorod to attend i« |H)r<ijp, O, Id, R. Uh 101. 
applicability to [Mirtios of pmv^siong pclatlug to, O. Id. H, *ih IM. 
cxanuiiation of, in o^wn Court, (), IH, R. 4, 418 ; 41i-4ll. 

domoanour of, while under oxaminatinn, remarks on, (h 18. B. U, 422 , 
power to oxamino, immodiataiy. 0, l«, R. Id, 4, /i, 121 . 
may lie recalled and oxaminod, 0, 18, B. 17, laji. 

power to order atfeemlanco of deponent for oroin.e»iminatimi. Cl, 111, 2. 426. 

oxamination of. on appeal, />, lOfl. 

summoning, to appear Ixjfore arbitrator or umpire. 8ch. 11. B. 7. 1217. 

Written fttatenimi, by dofondant, O, H, H. 1. 279. 
verifying and filing, by third party, X, 279. 
with pormission of Court, 4, 71, 973. 
time for filing, 278. 
oonatniction <if, 0, 973, 
confcentfi of, 978. 

Oourt-fae on, h, M, 978. 
evidentiary value of, N^A, 274. 
formof.^i-i;, 975. 
objeotiona to, F, 976. 
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verification of, G— I, 275. 

now fact must be specially pleaded, 0. 8, B. 2, i¥, 276. 
question that need not bo raised in, N, 0, 276. 
nature of denial m, 0. 8, E. 3, 276 ; P—B, 276, 277. 
evasive denial in, 0. 8, B. d, 277'; S—U, 278. 
iipodfic denial in, 0. 8, B. 5, 7— -X, 278. 

• eject of improper admission of, I, 290. 
failure tojpresent, called for by Court, 0. 8, B. 10, X— 0, 290. 
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